READ THI S FI RST:

Using the Electronic NCP and the NCP | ndex

The National O and Hazardous Substances Pollution Contingency Plan (NCP) is now
avail able in WrdPerfect 5.1. This guidance file, "READ THIS FIRST," is designed to help
users easily access the NCP, as well as its acconmpanyi ng Preambles and I ndex. Also, this
file outlines how the NCP files are organi zed and explains how to nove around in the text
effectively and to | ocate specific page references

Errors:

While an effort has been nmade to verify the accuracy of the NCP files, the fina
printed Federal Register copies of the NCP should be relied upon in case of any
uncertainty.

Pl ease report errors to Rhea Cohen, Office of Emergency and Renedi al Response
Office of Program Managenent, Policy and Analysis Staff (0S-240), tel ephone (202)260-
2200

File Structure:

Five files conprise the conplete conputerized NCP docunent. Three of these files
represent the substantive text of the NCP, while the remaining two conprise the NCP
I ndex, which include a Table of Contents and a Key Terns |Index. Although all of the
files are protected against editing, they may still be searched for words or phrases
using the F2 key, or marked for blocks (F4 key) to be printed (F7 key). To select a
file, nove the cursor to highlight the nane of the file and hit the "enter" key. The
five available files are

ITABLE. CON: This file consists of three Tables of Contents. Section Ais the TOC for
the NCP proposed rule preanmble, Section B is for the NCP final rule
preambl e, and Section Cis for the NCP final rule. These tables
provi de specific Federal Register page references to the subpart and
section discussions that are included in the three sources

IPROPRE. AM This file contains the preamble to the proposed NCP published at 53 FR 51394
on December 21, 1988 (Federal Register page numbers 51394 through
51474).

IPREAMBL. E: This file contains the preanble to the NCP final rule published at 55 FR
8666 on March 8, 1990 (Federal Regi ster page nunbers 8666 through
8812).

IFINALRUL. E: This file delineates the NCP final rule, also published at 55 FR 8666 on
March 8, 1990 (Federal Regi ster page nunbers 8813 through 8865).

INCPI NDX: This file holds the NCP Key Terms |Index. The index was devel oped with
experi ence and know edge gai ned over the past several years through
the NCP revision project, and seeks to be as conprehensive as
possible. The primary references included are to the NCP final rule



and the preanble to the final rule, as well as selected references
to the preanble to the proposed NCP. These latter references are
more general and highlight only certain sections of the preanble to
the proposed rule and are not intended to be as conprehensive as
those for the final rule and preamble. The references contained in
the Key Terns |Index appear in three different ways, in the follow ng
order, depending on the source referenced:

(1) References to the preanble of the final NCP appear in regular, non-bold type. For
exanpl e, pages 8769-8770 al ways appear in
regul ar type

(2)References to the final NCP appear in bold type. For exanple, pages 8830-8831 al ways
appear in bold.

(3)References to the preanble of the proposed NCP appear with full Federal Register
references. For exanple, 53 FR 51469 refers to
the preamble to the proposed NCP.

The I ndex makes extensive use of the subheadi ngs where appropriate in order to provide as
preci se and detailed references as possible. It also makes free use
of cross-references, which permt the user to search for a reference
under several relevant main entries. |In all cases, subheadi ngs
appear in italics to assist the reader when searching for a cross-
referenced term |If the cross-reference includes italics, it refers
to a subheadi ng under another main entry.

Page Reference Search

To search for a specific page reference in any of the sections of the NCP, execute
the followi ng steps: retrieve the file which corresponds to the section in which you are
interested, hit the search key (F2), enter the four- or five-digit Federal Register page
nunmber, and hit the search key again. Note: |In order to conduct a search of the entire
document, you must initiate the sequence of commands fromthe beginning of the file.
Fol | owi ng execution of the search, you will automatically be shifted to the WordPerfect
text which corresponds to the top of that Federal Regi ster page
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ENVI RONMENTAL PROTECTI ON AGENCY

40 CFR Part 300

National O and Hazardous Substances Pollution Contingency Plan
AGENCY: Environnmental Protection Agency.

ACTI ON: Proposed Rul e

SUMVARY: The Environmental Protection Agency (EPA) is proposing revisions to the National
O | and Hazardous Substances Pollution Contingency Plan (NCP). The Superfund Anendnments
and Reaut horization Act of 1986 (SARA) anends exi sting provisions of and adds maj or new
authorities to the Conprehensive Environnental Response, Conpensation, and Liability Act
of 1980 (CERCLA). Furthernore, SARA mandates that the NCP be revised to reflect these
amendments. The proposed NCP revisions are intended to inplement regul atory changes
necessitated by SARA, as well as to clarify existing NCP | anguage and to reorgani ze the
NCP to coincide nore accurately with the sequence of response actions

DATES: Comments on the proposed revisions to the NCP nust be submtted on or before
February 21, 1989. Elsewhere in this issue of the FEDERAL REG STER, a separate notice is
bei ng published announcing the dates, tines, and | ocations of public nmeetings regarding
today' s proposed revisions to the NCP to be held during the public comment period

ADDRESS: Witten comments on the proposed revisions to the NCP should be submtted, in
triplicate, to the Superfund Docket, |located in Room LG at the U. S. Environnenta
Protection Agency, 401 M Street, S.W, Washington, DC 20460. The record supporting this
rul emaking is contained in the Superfund Docket and is avail able for inspection by

appoi ntment only between the hours of 9:00 a.m and 4:00 p.m, Monday through Friday,
excluding | egal holidays. As provided in 40 CFR Part 2, a reasonable fee may be charged
for copying services

FOR FURTHER | NFORMATI ON CONTACT: Tod CGold, Policy and Analysis Staff, O fice of

Emer gency and Renedi al Response [ OS-240], U. S. Environnmental Protection Agency, 401 M
Street, S.W, Washington, D.C. 20460, at 1-202-382-2182

or the RCRA/ Superfund Hotline at 1-800-424-9346 (in Washington, DC, at 1-202-382-3000).

SUPPLEMENTARY | NFORMATI ON: The contents of today's preanble are listed in the follow ng
outline:

I. Introduction
I'l. Major Revisions in Each Subpart
I'l'l. Sunmary of Supporting Anal yses

I . I NTRODUCTI ON

Pursuant to section 105 of the Conprehensive Environnmental Response, Conpensation
and Liability Act of 1980, Pub. L. No. 96-510, as anended by section 105 of the Superfund
Amendnent s and Reaut hori zation Act of 1986
Pub. L. No. 99-499, (CERCLA or Superfund or the Act), and Executive Order (E. O ) No
12580 (52 FR 2923, January 29, 1987), the Environmental Protection Agency (EPA) is
proposing revisions to the National O and Hazardous Substances Pollution Contingency
Plan (NCP). Revisions to the NCP were |ast promrmul gated on November 20, 1985 (50 FR
47912). For the reader's conveni ence and because the section nunbers are being changed
EPA is reprinting the entire NCP, except for Appendices A (Uncontrolled Hazardous Wste



Site Ranking System A Users Manual) and B (National Priorities List), which are or wil
be proposed separately, and C (Revised Standard Di spersant Effectiveness and Toxicity
Tests), for which only mnor technical corrections are being proposed. EPA is not
reproposi ng those portions of the NCP that are unchanged and does not solicit coment on
those provisions. Comment is requested only on new portions of, or substantive changes
to, the NCP.

All existing subparts of the NCP have proposed revisions and several new subparts
are being added. Furthernore, because the NCP is being reorgani zed, many of the existing
subparts have been redesignated with a different letter. The proposed reorgani zati on of
NCP subparts is as follows:

Subpart A - Introduction
Subpart B - Responsibility and Organi zation for
Response
Subpart C - Pl anning and Preparedness
Subpart D - Operational Response Phases for Ol
Remova
Subpart E - Hazardous Substance Response
Subpart F - State Involvenment in Hazardous Substance
Response
Subpart G - Trustees for Natural Resources
Subpart H - Participation by Oher Persons
Subpart | - Administrative Record for Selection of
Response Action
Subpart J - Use of Dispersants and Ot her Chem cal s
Subpart K - Federal Facilities [Reserved]

In today's revisions to the NCP, EPA is proposing a broad and conprehensive
rulemaking to revise as well as restructure the NCP. The primary purpose of today's
proposal is to incorporate changes mandated by the Superfund Amendments and
Reaut hori zation Act of 1986 (SARA) and to set forth the EPA's proposed approach for
inmpl ementing SARA. SARA extensively revised existing provisions of and added new
authorities to CERCLA. These changes to CERCLA necessitate revision of the NCP

The regul ation and the rest of the preanble use the term "CERCLA" to mean CERCLA as
amended by SARA; the term "SARA" is used only to refer to Title Ill, which is an Act
separate from CERCLA, and to other parts of SARA that did not amend CERCLA. The term
"SARA" is used in this overview portion of the preanble, however, to highlight the
changes to CERCLA.

A. STATUTORY OVERVI EW

The follow ng discussion sunmarizes the CERCLA |egislative franework, with
particular focus on the major revisions to CERCLA mandated by SARA as well as those
mandated by E.O. No. 12580, which del egates certain functions vested in the President by
CERCLA to EPA and other Federal agencies. |In addition, this discussion gives reference
to the specific preanble sections that detail how these changes to CERCLA are reflected
in today's proposed rule.

1. Reporting and Investigation. CERCLA section 103 requires that a release into
the environnent of a hazardous substance in an anobunt equal to or greater than its
"reportable quantity" (established pursuant to section 102 of CERCLA) nust be reported to
the National Response Center. Title IIl of SARA establishes a new, separate programthat
requires rel eases of hazardous substances, as well as other "extrenely hazardous




substances," to be reported to State and | ocal energency planning officials. The
preambl e di scussion of Subpart C summarizes Title IIl reporting requirenments.

CERCLA section 104 provides the Federal government with authority to investigate
rel eases. SARA anends CERCLA section 104 to clarify EPA's investigatory and access
authorities, explicitly enmpowering EPA to conpel the release of information and to enter
property for the purpose of undertaking response activities. Anended section 104(e) al so
provi des Federal courts with explicit authority to enjoin property owners from
interfering with the conduct of response actions. SARA further anends CERCLA section 104
to authorize EPA to allow potentially responsible parties (PRPs) to conduct
investigations. The preanble discussion
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of Subpart E details how these revisions to CERCLA are reflected in today's proposed
rul e.

2. Response Actions. CERCLA section 104 provides broad authority for a Federa
programto respond to rel eases of hazardous substances and pollutants or contam nants
There are two mmjor types of response actions: the first is "renoval action," the second

is "renedial action." CERCLA section 104 is amended by SARA to increase the flexibility
of renmpval actions. This amendnent increases the dollar and tine limtations on renpoval
actions from$1 mllion and six nonths to $2 mllion and one year, and allows a new

exenption fromeither limt if continuation of the renpoval action is consistent with the
remedi al action to be taken. (The existing exenption for emergency actions remains in
effect.) SARA also amends CERCLA section 104 to require removals to contribute to the
efficient performance of a long-termremedial action, where practicable.

I'n addition, SARA amends CERCLA section 104 to require that, for the purpose of
remedi al actions, primary attention be given to releases posing a threat to human heal th.
(To this end, SARA al so anmends CERCLA section 104 to expand health assessnent
requirements at sites and to allow individuals to petition ATSDR for health assessnments.)

Among the mmj or new provisions added by SARA are CERCLA sections 121(a) through
121(d), which suppl enment sections 104 and |06 by stipul ating general rules for the
sel ection of remedial actions, providing for review of renedial actions, and describing
requirements for the degree of cleanup. These new sections codify rigorous renmedia
action cleanup standards by mandating that remedi al actions neet applicable or rel evant
and appropriate Federal standards and nore stringent State standards. Where the renedia
action involves transfer of hazardous substances off-site, this transfer may only be made
to facilities in conpliance with the Resource Conservation and Recovery Act (RCRA) (or
ot her applicable Federal |aws) and applicable State requirements. (EPA has proposed
separately the regulatory requirements for the off-site transfer of hazardous substances
and codify these in the final NCP, 53 FR 48218, November 29, 1988)

Section 121 enphasi zes a | ong-term perspective on renmedi es by requiring that
long-term effectiveness of renmedi es and permanent reduction of the threat be consi dered
and that the calculation of the cost-effectiveness of a renedy include the long-term
costs, including the cost of operation and maintenance. The section mandates a
preference for renedi es that permanently reduce the "volume, toxicity, or mobility" of
the hazardous substance, and requires that renedi es use pernmanent solutions and
alternative technol ogi es or resource recovery technol ogies to the maxi num extent
practicable. The preanble discussion of Subpart E details how these revisions to CERCLA
are reflected in today's proposed rule



3. State and Public Participation. New CERCLA section 121(f) requires the
"substantial and neaningful" involvenment of the States in the initiation, devel opnent,
and sel ection of renedial actions. States are to be involved in decisions on conducting
prelimnary assessnents and site inspections. States will also have a role in long-term
pl anning for renedial sites and negotiations with potentially responsible parties. In
addition, States are to be given reasonable opportunity to review and conment on such
docunments as the renmedial investigation/feasibility study (RI/FS) and the proposed pl an
for renmedi al action. CERCLA also provides in section 121(e)(2) that a State is permtted
to enforce any Federal or State standard, requirement, criterion, or limtation to which
the renmedial action is required to conform

CERCLA section 104(d) provides that a State may apply to carry out the response
action. This section allows States to enter into cooperative agreenents with the Federa
governnment to conduct response actions. SARA anends CERCLA section 104 to make it easier
for States to enter into such cooperative agreenents. The preanbl e di scussion concerning
Subpart F details how these revisions to CERCLA are reflected in today's proposed rule.

SARA adds a new CERCLA section 117 to codify public involvenent in the Superfund
response process. This section mandates public participation in the selection of
remedi es and provides for grants allowi ng groups affected by a release to obtain the
technical expertise necessary to participate in decisionmking. Proposed comunity
relations requirenents are described in section H of the Subpart E, " 300.430 preanble
di scussi on.

4. Enforcenent. CERCLA sections 106 and 107 authorize EPA to take legal action to
recover fromresponsible parties the cost of response already underway or to conpel them
to respond to the problemthensel ves. SARA adds to CERCLA a nunber of provisions that
are intended to facilitate responsible party financing of response actions. CERCLA
section 122, for exanple, provides nmechanisns by which settlenents between responsible
parties and EPA can be made, and allows for "m xed fundi ng" of response actions, with
bot h EPA and responsi ble parties contributing to response costs.

SARA creates a new CERCLA section 310, which allows for citizen suits. Any person
may comrence a civil action on his/her own behal f agai nst any person (including the
United States and any other governmental instrumentality or agency, to the extent
permtted by the eleventh amendnent to the Constitution), alleged to be in violation of
any standard, regulation, condition, requirenment, or order which has becone effective
pursuant to CERCLA (including any provision of an agreement under section |20 relating to
Federal facilities). A civil action nay al so be commenced agai nst the President or any
other officer of the United States (including the Adm nistrator of the Environmenta
Protection Agency and the Adm ni strator of the Agency for Toxic Substances and Di sease
Regi stry) where there is alleged a failure to performany act or duty under CERCLA,
including an act or duty under section 120 (relating to Federal facilities), which is not
di scretionary with the President or such other Federal officer, except for any act or
duty under section 3|1 (relating to research, devel opment, and denonstration). Section
310 requires that citizen suits be brought in a United States district court.

SARA anends CERCLA section 113 to require the |lead agency to establish an
adm ni strative record upon which the selection of a response action is based. This
record must be available to the public at or near the site. Section 113(j) provides that
judicial review of any issues concerning the adequacy of any response action is limted
to the adm nistrative record. The preanble discussion of new Subpart | includes the
introduction of adm nistrative record requirenents into the NCP



5. Federal facilities. Section 120(a)(2) of CERCLA provides that all guidelines
rules, regulations, and criteria for prelimnary assessnments, site investigation
National Priorities List (NPL) listing, and renedial actions are applicable to Federa
facilities to the sane extent as they are applicable to other facilities. No Federa
agency may adopt or utilize guidelines, rules, regulations, or criteria that are
inconsistent with those established by EPA under CERCLA. (For purposes of the NCP, the
term "l ead agency" generally includes Federal agencies that are conducting response
actions at their own facilities.)
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Section 120 al so defines the process that Federal agencies must use in undertaking
remedi ation at their facilities. It requires EPA to establish a Federal agency hazardous
wast e conpliance docket that includes a list of Federal facilities. EPA nust assure that
a prelimnary assessnment is conducted at each facility within 18 nonths of enactment and
where appropriate, evaluate these facilities for potential inclusion on the NPL within 30
mont hs of enactnent. Section 120(d) clarifies that Federal facilities shall be eval uated
for inclusion on the NPL by applying listing criteria in the same manner as the criteria
are applied to private facilities. Requirenments governing listing are set forth in
proposed Subpart E of the NCP and in Appendix A (the Hazard Ranking System). Federa
agenci es nust commence the RI/FS within six nmonths of listing on the NPL and enter into
an interagency agreement with EPA. Section 120(e) provides for joint EPA/ Federal agency
sel ection of the remedy, or selection by EPA if EPA and the Federal agency are unable to
reach an agreement. CERCLA section 120(f) makes clear that State officials shall have an
opportunity to participate in the planning and selection of the remedial action, in
accordance with section 121

The requirenments of the NCP, including the requirenents related to RI/FS and
sel ection of remedy and the adm nistrative record, are applicable to Federal agency
response actions under CERCLA at NPL and non-NPL sites, except where specifically noted
that the requirements apply only to Fund-financed activities. However, the deadlines in
section 120(e) and the requirement for joint selection of the remedy do not apply at
non-NPL sites. A subpart specifically for Federal facilities (Subpart K) is reserved in
this proposal. EPA plans to propose Subpart K after this proposal of the NCP. EPA is
following its usual regul ation devel opnent process for this subpart, including formation
of a workgroup. The workgroup will be managed by EPA and will include nmenmbership of
interested Federal agencies and States. EPA plans to finalize Subpart K as expeditiously
as possible after consideration of public coment.

Even in instances where NCP requirements do not appear strictly to apply to Federa
agency response, de facto conpliance may still be necessary. One such exanple is the
statutory limtations of 12 months and $2 million on renoval actions. Wen either of
those Iimts is reached and no statutory exenption applies, Fund-financed activity mnust
cease, unless appropriate renedial actions are planned. Thus, the lintations serve two

purposes. |In addition to their primary function of establishing the funding |limts on
removal s, the statutory tine and dollar linmts also serve as markers signaling the end
point of removal authority. In order for Fund-financed renediation activity to continue

at a site where a statutory limt has been reached and no exenption applies, it nust be
conducted as a renedial action. Thus, while the linmts have no real application to
funding or duration of response at a Federal facility, they do mark the point at which
applicable remedi al requirements of the NCP nmust begin to be net.

B. BRI EF SUMVARY OF PROPOSED CHANGES TO THE NCP




In addition to incorporating changes mandated by SARA and E. O. 12580, the proposed
revisions are intended to

1. Reorganize the NCP to describe nore accurately the sequence in which response
actions are taken pursuant to the NCP

2. Clarify existing | anguage on roles, responsibilities, and activities of affected
parties; and

3. Incorporate changes suggested by program experience since the last revisions to
t he NCP.

Maj or revisions in each subpart are summarized briefly in the paragraphs that
foll ow

Proposed Subpart A is simlar to existing Subpart A, but contains some clarifying
revisions. Proposed Subpart A also reflects new statutory definitions and authorities
Subpart B conbines the existing NCP's Subparts B and C, and the letter designations of
exi sting Subparts D-F are changed accordingly. Proposed Subpart B of this regulation
lists specific responsibilities that Federal agencies have as menbers of the Nationa
Response Team  Proposed Subpart C (existing Subpart D) includes the information fromthe

current NCP regarding "Plans" and adds information on Title IIl of SARA. However, it
shoul d be noted that regulations inplenenting Title Ill of SARA are found at 40 CFR Part
355 et seq

Redesi gnat ed Subpart D (existing Subpart E), "Operational Response Phases for Ol
Removal ," does not have significant proposed revisions. Proposed Subpart E (existing
Subpart F) addresses hazardous substance response. Today EPA is proposing major
revisions to this subpart to incorporate the CERCLA amendnents to hazardous substance
response authorities. Furthermore, EPA is proposing to restructure the sections within
new Subpart E to correspond nore accurately to established procedures for hazardous
substance response

Proposed Subpart F (new) is being added to satisfy the new statutory mandate to
pronul gate regul ations for State involvenent in CERCLA response actions. State
participation in Federal facility response will be governed by the provisions of proposed
Subpart F. Proposed Subpart G (existing Subpart G) contains several revisions to clarify
the designations of trustees for natural resources. Proposed Subpart H (new)
consolidates into one new subpart existing |language currently in various NCP sections
concerning participation by other persons in response activities, with some revisions and
addi tions. Proposed Subpart | (new) codifies the statutory requirenents for
establishment of an adm nistrative record docunmenting how a response action is sel ected
for a given CERCLA site. Proposed Subpart J, "Use of Dispersants and Oher Chem cals,"
is very simlar to existing Subpart H, clarifying revisions are proposed to this subpart.

Executive Order [2580, in conjunction with CERCLA, delegates responsibility for
remedi al actions at NPL or non-NPL sites and all renoval actions, except energencies, to
the heads of Executive departnents and agencies, where either the release is on, or the
sol e source of the release is from any facility or vessel under the jurisdiction
cust ody, or control of those departnents and agencies, including vessels bare-boat
chartered and operated. The E.O also delegates authority to the Departnent of Defense
(DOD) and Departnment of Energy (DOE) to respond to energencies under their jurisdiction
custody, or control. The E. O delegates to EPA the responsibility for defining the term



enmergency for the purposes of the del egations

For the purpose of the del egations, EPA considers an emergency to be a rel ease or
threat of release generally requiring initiation of a renmoval action within hours of the
| ead agency's determination that a renmoval action is appropriate. This is consistent
with the discussion in the preanble for removals (" 300.415) and in the regulatory
section on the adm nistrative record for renovals (" 300.820). EPA will
respond only to those public health or environmental enmergencies that the Federal agency
cannot respond to in a tinmely manner

EPA invites public coment on today's revisions, including cormments on the proposed
reorgani zati on descri bed above. Table 1, which shows
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the distribution of current NCP sections into proposed new sections, has been prepared to

assist the reader in identifying and tracking the reorganized rule | anguage. An asterisk
(*) next to a new section nunber indicates that substantial changes are proposed
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TABLE | -- NCP DI STRI BUTI ON TABLE

O d Section and Title New Section
Subpart A (Subpart A)
300.1 - Purpose and objectives 300. 1*
300. 2 - Authority 300. 2
300. 3 - Scope
300. 3(a) 300. 3(a)
300. 3(b) 300.3(b)(1-4),(6),
300. 3(c) 300. 3(c)
300. 4 - Application 300. 2
300.5 - Abbreviations
300. 5(a) 300. 4(a)
300. 5(b) 300. 4(b)*
300. 6 - Definitions 300. 5*
Subpart B (Subpart B)
300. 21 - Duties of the 300. 100
Presi dent del egated to
Federal agencies
300. 22 - Coordi nati on amobng and by Federal agencies
300. 22(a) 300. 105(a) (1-2)*
300. 22( b) 300. 105(a) (3)
300. 22(c) 300. 105(a) (4)
300. 22(d) 300. 130(d)
300. 22(e) 300. 130(b) (3) &(c)
300. 22(f) 300. 130(e)
300. 22(9) 300. 130(f)
300. 23 - Other assistance by Federal agencies
300. 23(a) 300. 170
300. 23(b) 300. 170(a); 300. 175*
300. 23(c) 300. 170(b)
300. 23(d) 300. 170(c); 300. 175*
300. 24 - State and | ocal 300. 180
participation
300. 25 - Nongovernmental participation
300. 25(a-c) 300. 185(a-c)
300. 25(d) 300. 185(d) *

Subpart C

Sub

(Proposed to becone part of

part B)
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300. 31 - Organi zational 300. 105(b) &(d)
concepts
300. 32 - Planning and coordi nation
300. 32(a) 300. 110(a-€); (9);
(h)(1),(3),(5-8); (i)
300. 32 (b)
300. 32(¢c) 300. 120(d) &(9);
300. 210(c) *
300. 33 - Response operations
300. 33(a) 300. 120( a-c)
300. 130(9)
300. 33(h) 300. 120(e€);
300. 135*
300. 34 - Special forces and teans
300. 34(a) 300. 145(a)
300. 34(b) 300. 145(b)
300. 34(c) 300. 145(¢c)
300. 34(d) 300. 145(d)
300. 34(e) 300. 145(9)
300. 34(f) 300. 115(j) (1-4),
(6-7)
300. 34(9) 300. 110(j)
300. 34(h) 300. 110( k)
300. 35 - Miulti-regional 300. 140
responses
300. 36 - Communi cati ons
300. 36(a-c) 300. 125
300. 36(d) 300. 115(j ) (5)
300. 37 - Special considerations
300. 37(a) del et ed
300. 37(b) 300. 145(e) *
300. 38 - Worker health and 300. 150
safety
300. 39 - Public information 300. 155
300. 40 - OSC reports 300. 165
Subpart D (Proposed to becone Subpart C)
300. 41 - Regional and | ocal 300. 210*
Pl ans
300. 42 - Regional contingency plans

300. 42( a) 300. 210( b)



300.
300.

300.

300.
300.

300.

300.

300.

300.

300.

300.

300.

300.

300.
300.
300.
300.
300.
300.

300.

300.
300.
300.
300.
300.

42(b)
42(c)

43

43(a)
43(b)

51

52

53

54

55

56

57

58

61

61(a)
61(b)
61(c)
61(d)
61(e)

62

63

63(a)
63(b)
63(c)
63(d)

Local conting

Subpart E

Phase | -- D
and notificat

Phase |1 --

12

ency pl ans

del et ed
300. 210( b)

300. 210(c) *
del et ed

(Proposed to becone Subpart D)

scovery
ion

Prelim nary assessnent

and initiatio
Phase 111 --
Cont ai nment ,
count er measur
cl eanup, and
Phase |V --
Docunent ati on

cost recovery

General patte
response

[ Reserved]

Waterfowl con

Fundi ng

Subpart F

Genera

State role

Di scovery or

n of action

es,
di sposa

and

rn of

servation

300. 300

300. 305

300. 310

300. 315

300. 320

del et ed

300. 330

300. 335

(Proposed to becone Subpart E)

notification

300. 400( a)
del et ed

300. 400(c)
300. 400( h)
300. 400(i)

Repl aced by new
Subpart F

300. 405( a)
300. 405( b)
300. 405( e)
300. 405(f)



300.
300.
300.
300.
300.

300.
300.
300.
300.
300.
300.
300.
300.
300.
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300.

300.
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300.

300.

300.

64
64(a-b)
64(c)
64(d)
64(e)
65
65(a)
65( b)
65(c)
65(d)
65(e)
65(f)
65(9)
65( h)
65(i)
66

66(a)
66(b)
66(c)

67

68

69

70

71

72

73

74

Subpart H
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Prelim nary assessment for

Rermoval s

Site eval uati on phase and
National Priorities List

determ nation

Community rel ations

Remedi al action

Docunent ati on and

cost recovery

Met hods of remedying
rel eases

Ot her party responses

Subpart G

Desi gnati on of
Federal trustees

State trustees

Responsibilities
of trustees

renoval actions

300. 410( b- d)
300. 410( e)
300. 410( g)
300. 410( h)

300. 415( a) *
300. 415(b) *
300. 415( d)
300. 415(f)
300. 415( g)
300. 415(j ) *

300. 415( k)
300. 700( c) *

300. 420(a-c) *

300. 425(c) *
300.425(b) & (d-e)*
300. 415(n) *;
300.430(c) & (f)*;
300. 435(c) *

300. 430%;
Appendi x D*

300. 160

Repl aced by new

Appendi x D

Repl aced by new
Subpart H

(Subpart @

300. 600*

300. 605

300. 615*

Proposed to becone Subpart J
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300. 81 - General 300. 900
300. 82 - Definitions 300.5

300. 83 - NCP Product Schedul e 300. 905
300. 84 - Authorization of use 300. 910
300. 85 - Data requirements 300. 915
300. 86 - Addition of products 300. 920

to schedul e

NONE Subpart |
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I'l. MAJOR REVI SIONS I N EACH SUBPART

In this section, revisions to each subpart are explained. Major revisions
for each subpart (and each section in the case of Subpart E) are discussed
first, followed by a discussion of other revisions

SUBPART A - | NTRODUCTI ON

Subpart A, the preface to the NCP, contains statements of purpose
authority, applicability, and scope. It also explains the abbreviations and
defines the ternms used in the NCP.

A. Maj or Revisions

1. Definitions reflecting the roles of States and Federal agencies

Changes are proposed for the current definitions of "lead agency," "on-scene
coordinator" (OSC), and "renedial project manager" (RPM, and new definitions
are proposed for "support agency," "support agency coordinator," "Superfund

State contract," and

start 53 FR 51398

"Super fund Menorandum of Agreenent" (SMOA).

The proposed definition of "lead agency" states that the | ead agency
provides the OSC/RPM to plan and inplenment the response action under the NCP.
The terns "plan" and "inplenment" for purposes of a renedial action refer to the
RI/FS and the renedi al design/renedial action (RD/RA) activities, respectively.

The "l ead agency" definition includes political subdivisions of States, as wel
as States thenselves, and a reference to SMOAs. |n addition, because |ndian
Tribes are afforded substantially the same treatnent as States are afforded
during response actions, the proposed definition of "State" includes Federally
recogni zed I ndian Tribes. (See " 300.515 for requirements Indian Tribes nust
meet to be afforded the sane treatnment as States.) Thus, for exanple, EPA may
enter into cooperative agreements with such Indian Tribes. The proposed "I ead
agency" definition also reflects E.O 12580, which del egates | ead agency
authorities to Departnment of Defense (DOD), Departnment of Energy (DOE), and
ot her Federal agencies under certain specific conditions. The Federal agency
will maintain its | ead agency inplementation responsibilities even when the
remedy at an NPL site is selected jointly with EPA, or when the remedy is
sel ected by EPA alone in situations where the Federal agency and EPA are unable
to reach agreenment. The new definition of "support agency" clarifies the
relationship between the |ead and support agenci es described in proposed NCP
provisions. |In the case of remedial actions taken at Federal facilities under
CERCLA section |20, EPA and the State will both be support agencies to the |ead
Federal agency.

The definitions for OSC and RPM are proposed to be sinplified, with
enphasi s placed on the agency that designates the official. The proposed
definitions for OSC and RPM conmbined with the definition for "lead agency" allow
an official froma State, political subdivision, or Indian Tribe to be the |ead
OSC or RPM where a cooperative agreenent, a contract, or the SMOA desi gnates one
of those entities as |ead agency. It should be noted that this designation nust
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be nmade on a site-specific basis. |In sonme circunmstances, a support agency
coordinator, also defined in Subpart A may be designated on a site-specific
basis, with authority to carry out support agency responsibilities for
particul ar response actions.

The new definitions for SMOA and "State Superfund contract" clarify the
Federal / State partnership. Both docunments are intended to formalize the
responsibilities of |lead and support agencies. The SMOAs are described in
greater detail in the proposed new Subpart F of the NCP

2. Definitions of "applicable requirements" and "rel evant and appropriate
requi rements." These definitions have been nodified pursuant to the CERCLA
amendnments to include the statutory provision that in addition to Federa
requirements, nore stringent, pronulgated State requirements can al so be
applicable or relevant and appropriate.

I'n addition, EPA proposes to revise the definitions of the terns
"applicable requirements" and "rel evant and appropriate requirenments" to clarify
the wording of these two definitions without altering their basic neaning or
significance. The current NCP defines "applicable requirements" as "those
Federal requirenments that would be legally applicable, whether directly, or as
incorporated by a Federally authorized State program if the response actions
wer e not undertaken pursuant to CERCLA section 104 or 106." EPA today proposes
to define applicable requirements as "those cl eanup standards, standards of
control, and other substantive environnental protection requirenents, criteria,
or limtations promul gated under Federal or State |aw that specifically address
a hazardous substance, pollutant, contam nant, renedial action, |ocation, or
ot her circunstance at a CERCLA site."

The proposed changes to the current definitions are not substantive and
are not intended to affect inplenmentation. They are intended to clarify the
definitions and, in the case of "applicable," elinmnate the conditional wording
of the current definition, which has caused sone confusion. However, EPA is not
changing its position (see 50 FR 47917, Novenmber 20, 1985) that other
environnmental |laws do not legally apply to on-site response actions conducted
under the authority of CERCLA sections 104, 106, or 122, except as they are
i ncorporated by CERCLA section 121(d). Nonethel ess, as EPA decided in
pronul gating the 1985 NCP revisions, and as Congress affirned in enacting
section 121 of CERCLA, the substantive requirenments of other environnental |aws
will be met in CERCLA renedial actions. The only exceptions to this requirenent
are the six specified in CERCLA section 121(d)(4).

The current NCP defines "rel evant and appropriate requirenents" as "those
Federal requirenments that, while not 'applicable,' are designed to apply to
probl ems sufficiently simlar to those encountered at CERCLA sites that their
application is appropriate. Requirements may be rel evant and appropriate if
they would be '"applicable' but for jurisdictional restrictions associated with
the requirenent." Today EPA proposes to clarify this definition with the
follow ng substitution: "Relevant and appropriate requirements neans those
cl eanup standards, standards of control, and other substantive environnmenta
protection requirenments, criteria, or limtations pronul gated under Federal or
State law that, while not 'applicable' to a hazardous substance, pollutant,
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contam nant, renedial action, |ocation, or other circumstance at a CERCLA site
address problens or situations sufficiently simlar to those encountered at the
CERCLA site that their use is well suited to the particular site."

The word "substantive" in the proposed definitions is not meant to inply a
necessary |level of "significance" or "weight" for a requirenment to be applicable
or relevant and appropriate. Rather, "substantive" is used to distinguish the
uni verse of applicable or relevant and appropriate requirenents from
adm ni strative or procedural requirenents, which are not potentially applicable
or relevant and appropriate.

Further discussion on applicable or relevant and appropriate requirenents
and how they are identified and used in the remedi al selection process,
i ncluding nore discussion of the distinction between "substantive" and
"adm nistrative," can be found in the Subpart E, " 300.430 preanble section
bel ow, "F. Conpliance with the applicable or relevant and appropriate
requirements of other laws."

B. Other Revisions

1. Organization of Subpart A. EPA has rewritten " 300.1, "Purpose
and objectives," to clarify that the purpose of the NCP is twofold: (1) to
provide a plan for an organizational structure; and (2) to provide a plan for
responses, under that structure, to discharges of oil and rel eases of hazardous
subst ances, pollutants, or contam nants

Section 300.2, "Authority," is conmbined with current " 300.4
"Application," to elimnate redundancies. Section 300.3, "Scope," is being
expanded to reflect new authorities created by the CERCLA anendnents. Proposed

" 300.3(b) reflects the outline of the NCP.

In addition, definitions contained in the current Subpart H
"Di spersants," (e.g. burning agent, sinking agent) are proposed to be noved to
Subpart A so
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that all definitions are in one place. No substantive changes are proposed to
these definitions. Proposed "" 300.6 and 300.7 have been added to explain use of
nunmber and gender and conputation of time in the NCP.

2. New abbreviations. EPA is including many operational abbreviations
that are conmmonly used in comrunications regardi ng actual site response. For
exanpl e, the abbreviation "RI/FS" is comonly used by EPA to refer to the
remedi al investigation/feasibility study process where hazards at CERCLA sites
are characterized and alternatives for response to those hazards are devel oped

EPA believes that the NCP shoul d contain abbreviations that have becone conmon
in EPA communi cations. However, EPA is not adding any new departnent or agency
title abbreviations, even though the Nucl ear Regul atory Conm ssion is now a
menber of the National Response Team (NRT). Because "NRC' is already listed as
the abbreviation for the National Response Center, confusion will be avoided by
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not using this abbreviation for Nuclear Regul atory Comm ssion

3. Mnor definitional changes. Sone of the changes are nmerely to conform
with word or phrase changes required by CERCLA or Executive Order 12580, and
others are proposed strictly for clarification. The follow ng are changes
required to conformwith the statute: addition of abandonment of drums to the
definition of "release;" addition of a phrase to include rel ated enforcenent
activities in the definitions of "renove or renmpval ," "remedy or remedia
action," and "respond or response;" and addition of provisions for Indian Tribes
to the definition of "natural resources.”

Clarifying changes include expanded definitions of "trustee" and "operable
unit." Indian Tribes were added to the definition of "trustee" to be consistent
with statutory changes.

The definition of "operable unit" was expanded to explain that operable
units can be distinguished by their dinmensional aspects. This is an inportant
concept because a Record of Decision often is signed for, and site work often is
conducted as, one or several operable units, not an entire site response
Operable units nay be actions perforned at a site sinultaneously on different
portions of the site or in a series of actions. Sonetinmes the purpose of
conducting an operable unit is to address the npbst immnent threat or to
stabilize a threat posed by the site or to undertake a discrete, well-defined
portion of the project while devel oping the overall renmedial action. Exanples
of this are providing an alternative water supply or retarding novement of a
contam nated plume while a source control and ground-water renediation strategy
is being fornulated. Sonetines renediation nmay consi st of several operable
units conducted sequentially for |ogistical and technical reasons. An exanple
of this is where denolition and treatment of waste in tanks on a site is the
first operable unit to facilitate | ocating equipnent or materials handling for
staging the second operable unit, which may be to cleanup an adjacent |agoon or
contami nated soils on the site. |In addition, operable units sonetinmes may be
conduct ed concurrently but as separate activities. An exanple of this is where
source control activities are one operable unit and ground water restoration is
anot her operable unit. For more information on operable units, see proposed
regul atory and preanbl e | anguage for Subpart E, " 300.430

Changes al so include shortened definitions of "renmedial investigation,"
"feasibility study," "source control renmedial action," and "managenent of
mgration." EPA is proposing to shorten the definitions because the current
definitions contain details inappropriate for a definition. These definitiona
changes do not represent a change in policy or neaning

4. New definitions. EPA is proposing to incorporate in the NCP new
definitions that were added to CERCLA. The proposed NCP adds definitions
directly fromthe statute for the terms "alternative water supply" and "Indi an
Tribe."

EPA is also proposing the addition of several new definitions including
"CERCLI S," "community relations coordinator," "cooperative agreenent,"
"m scel | aneous oil spill control agents," "operation and maintenance,"
"prelimnary assessment," "public vessel," "renmedial design," "SARA " "site
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i nspection," "State," "treatnment technol ogy," and "vessel."

i. CERCLIS. EPA is proposing to add a definition for CERCLIS because
CERCLI S has beconme a key docunentation tool for most Superfund renmedial and
rempval activities, and it is mentioned in portions of the NCP. CERCLIS is
EPA's inventory of potential hazardous waste sites. |In the past, CERCLIS was
primarily an inventory of renedial releases or sites and included only sone
sites on which renoval s had been undertaken. However, CERCLIS has recently been
changed to include releases at renoval, remedial, and enforcenent sites so that
it is a nore conprehensive list of all Superfund activities. To ensure as
conprehensi ve a data base as possible, EPA is now also entering data for CERCLA
response actions undertaken by the United States Coast Guard (USCG). In
addition, as the definition explains, CERCLIS contains active and inactive
(i.e., previously addressed) sites. EPA archives inactive sites in CERCLIS as a
hi storical record of acconplishment. For informational and di ssem nation
pur poses, EPA considers only active sites

ii. Community relations coordinator. EPA is proposing the addition of a
definition for the term"community relations coordinator." The community
relations coordinator is an inportant person in CERCLA responses; therefore, EPA
believes it is necessary to include a definition of the title for informationa
pur poses.

iii. Cooperative agreenment. EPA is proposing to define cooperative
agreenment as a Federal assistance agreement in which substantial EPA invol venent
is anticipated.

iv. Mscellaneous oil spill control agents. EPA is proposing to add a
definition of "m scellaneous oil spill control agents" for informationa
pur poses.

v. Operation and nmi ntenance and renedi al design. The terns, "operation
and nmai ntenance" (O&VW and "renedi al design" are proposed as new definitions
because they are inportant ternms conmonly used in EPA conmunications;
furthernore, a new NCP section (" 300.435) has been added to reflect new CERCLA
provi sions affecting remedi al design/remedial action (RD/RA) and O&M

vi. Prelimnary assessment and site inspection. EPA is proposing to add
definitions for the ternms, "prelimnary assessnent" (PA) and "site inspection”
(SlI), because they are inportant and discrete procedures in the site eval uation
process. Use of the terns is also conmmon in EPA conmuni cations. There are two
ki nds of PAs and SIs. Renmpval PAs and removal Sls are carried out to determ ne
the nature of a release and associated threats when initial notification or
di scovery data suggest that a relatively rapid assessment or response is
appropriate. The objective of renoval PAs and Sls is to make tinely and
accurate decisions on which subsequent renoval actions can be based. The other
subset is remedial PAs/Sls. Renedial PAs are generally the first stage in the
process of evaluating whether there is a release or threatened release at a site
t hat does not appear to warrant renoval action and determ ning the nature of the
threat associated with that release or threat. Renedial Sls are the second step
in the process and include an on-site
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investigation and other gathering of data to determ ne whether further action at
the site is necessary.

vii. Public vessel and vessel. Definitions for the terns "public vessel"
and "vessel," taken from Cl ean Water Act (CWA) section 311 and CERCLA, are
proposed for addition because the ternms are used in several other NCP
definitions.

viii. SARA. The proposed rule also includes a definition for "SARA " the
Superfund Amendnents and Reaut horization Act of 1986. This is the |law that,
anong ot her things, amended CERCLA. One significant conponent of SARA is Title
Ill, a free-standing section on emergency planning and conmmunity right-to-know.

Regul ations inplenmenting Title Il are codified at 40 CFR Subchapter J, and
referred to in Subpart C of the proposed NCP

ix. State. EPA is proposing to add a definition of "State" that includes
"I ndian Tribes." Except for purposes of SARA Title Ill or where specifically
noted in the NCP, Indian Tribes may be treated in the sane manner as States
EPA proposes to include Indian Tribes in the definition of State so that the
term does not have to be repeated in every place that "State" appears. Section
300. 515 describes in nmore detail requirenents for Indian Tribes

Xx. Treatnment technology. The term "treatnent technol ogy" is also being
added as a new definition for informational purposes. The termis used often in
EPA communi cations and has become a central consideration in the renedia
sel ection process. It has a precise nmeaning, which EPA believes should be
included in the NCP.

5. Deletion of definitions. The definition of "Federally permtted
rel ease" is proposed to be deleted because it is no longer used in the NCP. To
avoi d confusion with other plans, the term"Plan" is no | onger used to nmean the
NCP in the proposed rule. The definition of "Plan" is proposed to be del eted.
The term "quality assurance/project plan" is proposed to replace "Site Quality
Assurance and Sanpling Plan."

C. Point OF Clarification

The NCP includes within the ternms "discharge" and "rel ease," threats of
di scharge and threats of release. Thus, the phrases "threat of discharge" and
"threat of release" have generally been deleted fromthe current rule where they
appear with the terms "discharge" and "rel ease," except when they are part of a
statutory definition. To clarify this, EPA proposes to add the definition
"threat of discharge or release" with cross-references to "di scharge" and
"rel ease. "
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SUBPART B - RESPONSIBILITY AND ORGANI ZATI ON FOR RESPONSE

Proposed Subpart B describes the responsibilities of Federal agencies for
response and preparedness planning and describes the organizational structure
wi thin which response takes place. It lists the Federal participants in the
response organi zation, their responsibilities for preparedness planning and
response, and the neans by which State and | ocal governments, Indian Tribes, and
volunteers may participate in preparedness and response activities. The term
"Federal agencies" is neant to include the various departnments and agencies
within the Executive Branch of the Federal government.

A. Maj or Revisions

No mmj or substantive changes are proposed for this subpart. EPAis
proposi ng, however, a mmjor reorganization of Subpart B. The nost significant
el ement of this reorganization is that EPA proposes to combine existing Subparts
B and C. Furthermore, EPA proposes to change the sequence in which information
fromcurrent Subparts B and C is presented. The proposed revisions present key
information in a | ogical sequence of response-oriented activities from
prepar edness pl anning through response operations. The overall Nationa
Response Team (NRT), Regi onal Response Team (RRT), and OSC/ RPM organi zation is
introduced at the beginning, and the discussion of activities that have to be
conpl eted before and during response operations is integrated with a discussion
of the role and responsibility of each of these major entities in the Federa
response organi zation. Qualifications, exceptions, and caveats are generally
descri bed after the main or usual course of action. The listing of the
capabilities of Federal agencies with respect to preparedness planning and
response now follows the sections related to response operations

B. Other revisions

1. Reorgani zation overview of existing Subparts B and C. EPA
proposes to conbi ne existing Subparts B and C and reorgani ze the existing
| anguage (with mnor revisions) in the follow ng order

i. ldentification of the NRT/RRT/OSC/ RPM organi zational system (*
300. 105) ;

ii. Roles and responsibilities of the NRT and RRT ("" 300.110 and
300. 115) and OSC/ RPM (" 300.120), and activities that nust be acconplished prior
to a response;

iii. Notification and communication of threats or incidents (" 300.125);

iv. Determi nation that a response is needed, including discussion of
separate authorities of the Clean Water Act and CERCLA (" 300.130);

v. Response operations - organi zed around OSC/ RPM activities (" 300.135);

vi. Other response-related topics such as multi-regional response, specia
teams, and docunmentation and cost recovery (""" 300.140 through 300.165);
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vii. Federal agency participation (" 300.170) and Federal capabilities
and expertise of NRT nmenber agencies that m ght be required or useful in certain
prepar edness pl anning and responses (" 300.175); and

viii. Information on State and | ocal governnents, Indian Tribes, and
vol unteer participation in and coordination with Federal preparedness pl anning
and response ("' 300.180 and 300. 185)

In general, very little existing NCP | anguage is proposed to be del eted
Del eti ons are proposed only when, in the proposed new sequence, it would be
clearly repetitive and not necessary to assure that key ideas are highlighted in
frequently used sections. New introductory |anguage has been added in sone
sections and new headings indicate nmore clearly the contents of each section

Several cross-references to other sections of the NCP have been added.
For exanple, Community Relations Plans are referred to in this proposed subpart
under Public Information to rem nd the reader of the existence of community
relations requirenents and the need for coordination where such plans are in
effect.

EPA proposes to change or add | anguage in several places to make clearer
the parallels between NRT and RRT responsibilities and activities and to
hi ghli ght the conplenmentary nature of the RRT-OSC rel ati onship. For exanple,
the discussion of the OSC s responsibility for "OSC conti ngency plans" (proposed
in Subpart C as the new nane for plans fornerly called "Federal |ocal plans")
conpl enents the discussion of the RRT nenbers' responsibility to participate in
such planning. Language is also proposed in several places to reflect the
current responsibilities or activities (e.g., RRT work planning) that are needed
and being performed, but that are not identified in the current NCP

2. Executive Order 12580. The 1986 CERCLA amendnents and E. O. 12580 (52
FR 2923, January 29, 1987) have
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expanded the responsibilities of Federal agencies for facilities and vessels
under their jurisdiction, custody, or control. EPA notes that the |anguage
proposed t hroughout this subpart is intended to be generally applicable to all
Federal OSCs/ RPMs.

3. Indian Tribes. Proposed new | anguage in various sections of this
subpart introduces |Indian Tribal government representation in the NRT/RRT
system The 1986 CERCLA amendnents establish that Indian Tribes are to play
essentially the same role as States for the purposes of the Superfund program
Al t hough not explicit in the current NCP, provision had previously been made for
Indian Tribes to participate in RRTs when Indian Tribes so request. Indian
Tribes are now proposed to be included in the definition of State in Subpart A,
so they are specifically mentioned in Subpart B only when the role or
responsibilities of Indian Tribes needs separate expl anation

4. Title Ill. New references are proposed to be incorporated throughout
the proposed subpart relating to review of State and | ocal emergency
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prepar edness planning required by SARA Title Ill. The energency preparedness
pl anning activities discussed in this subpart are carried out under the
authority of Title Ill, not CERCLA.

5. Incident-specific response teans (" 300.115(j)). EPA proposes this
paragraph to notify RRT nenbers of key information relating to a rel ease when
full RRT activation is not warranted. W thout systematic transfer of correct
i nformati on, RRT nenbers may receive only partial or erroneous information from
second- hand sources as to effects on people or natural resources froma rel ease

Systematic means of notification should be covered in Regional Contingency

Pl ans (RCPs) so the OSC/RPM is not distracted from managi ng the response by the
need to maintain frequent contact with RRT nmembers. EPA notes that numerous
comruni cations techniques and tools are becom ng nore readily available to RRT
menbers. For exanple, electronic bulletin boards and conference call systens
have been used successfully.

6. On-scene coordinators and renedial project managers (" 300.120). The
first paragraph of proposed " 300.120, sets forth all OSC/ RPM responsibilities
and activities up to the tinme of an actual response. EPA proposes this |anguage
to replace existing "" 300.32(c) and 300.33(a) with the items of responsibility
or activity in a slightly different order, stating first the basic OSC
responsibility -- that the OSCis to be in charge of the response. It is in
light of this responsibility that the OSC undertakes the other preparedness and
pl anning duties and the OSC' s related activities with RRT nember
representatives. Where appropriate, there is parallel |anguage for RPMs
regardi ng renedi al response

In addition to remedi al action responsibilities, an RPM may have renova
authority responsibilities if, during the remedial process, a release is
di scovered that will threaten public health or the environnment within a
timefranme shorter than that in which the renedial program can respond and it is
more efficient for the RPMto conduct the action. Because of this overlap in
OSC and RPM responsibilities, the term"OSC/RPM' is proposed to be used in the
NCP, where appropriate, to describe responsibilities that may belong to either
an OSC or an RPM depending on the particular circunmstances of the rel ease

Additionally, EPA is proposing to use the ternms OSC and RPM to apply to
State representatives overseeing State-lead response actions. Therefore
changes are proposed in this section, as well as elsewhere in the NCP, to
accurately reflect this approach

The SMOA, a cooperative agreement, or another agreenment, such as an
agreement between EPA and anot her Federal agency or between another Federa
agency and a State, may provide for the establishment of a support agency at a
response action. To clarify the response structure and the interaction of the
support agency and the OSC/RPM a description of responsibilities of a support
agency coordinator (SAC) is proposed to be added to " 300.120(f). There
may be a support agency and a SAC at a site only if specified in an agreenment
with the | ead agency. Generally, a support agency will not be designated for
responses to oil discharges or enmergency rel eases of hazardous substances. |If a
support agency is designated in such an agreenent, the support agency may
designate a SAC to be the prine representative of that agency and responsible
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for interacting and coordinating with the OSC/RPM The purpose of designating a
SAC is to provide a specific person in the support agency to assist the OSC/ RPM
as requested. In particular, the SAC is responsible for providing and revi ew ng
data and docunents as requested by the OSC/ RPM during the planning, design, and

response activities.

Changes are proposed for " 300.120(e) regarding RPMresponsibilities
currently " 300.33(b)(14), to reflect changes in Federal agency responsibilities
due to the CERCLA amendnents and E.O. 12580. For exanple, a new paragraph
non- Fund- fi nanced Federal -1 ead, was added to cover sites at which a Federa
agency other than EPA or the USCG (primarily DOD and DOE) has the | ead.

7. Notification and conmmuni cations (" 300.125). EPA proposes to add the
word "notification" to the title of existing " 300.36, and to nove it to a new
location. |In EPA s proposed revisions, notification starts the comuni cations
process, followed by the determ nation of whether to initiate a Federa
response. This section has been noved to nore accurately reflect its place in
the response sequence. Both the title and the |ocation change better reflect
the inmportance of the National Response Center in the NRT/RRT/OSC/ RPM system

EPA reiterates that statutory and regulatory reporting requirenents are
still keyed to discharges of oil and rel eases of hazardous substances exceedi ng
a reportable quantity (RQ. EPA is aware, however, that many notifiers do not
have the training or knowl edge to determne if there is an RQ of a substance
involved in a release. Therefore, whenever there is any doubt about whether a
rel ease exceeds an RQ EPA encourages that the release be reported to the NRC
Reporting ensures positive referral of every incident to each Federal agency
with jurisdiction and/or regulatory interest.

The NRC is tasked with processing all reports regardless of the materia
involved or the reported significance of the incident. All reports are passed
i mmedi ately by tel ephone to the proper Federal response entity and recorded in
the NRC data base at the tine of receipt. Public, governnent, industry, or
academ ¢ requests for access to stored data may be made through a written
Freedom of Information Act request to the Chief, National Response Center, 2100
Second Street, N.W, Room 2611, Washington, D.C. 20593. See " 300.405
"Di scovery or Notification," and related preanbl e di scussion

8. Determinations to initiate response and special conditions (" 300.130).
EPA proposes to consolidate in " 300. 130 | anguage currently in severa
places in the NCP. The section addresses the initiation of a Federal response
provi des a basic statement about response nanagenent responsibilities of the
co-chair agencies (whether under the CWA or CERCLA), discusses the specia
authorities and circunstances that may affect the initiation of a response, and
contains cross-references to the relationship of the NCP to other kinds of
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Federal response authorities (e.g., natural disasters). Also, for exanple, *
300.130(f) refers to the Federal Radiol ogical Energency Response Pl an (FRERP)
when a di scharge or rel ease involves radioactive materials. Wen EPA is
required to respond under the FRERP, it will do so in accordance with the
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provi sions of the U S. EPA Radi ol ogi cal Energency Response Plan. (See EPA
Report No. 520/1-81-002, December 1986.)

9. Response operations (" 300.135). EPA proposes to relocate existing *
300.33, to introduce it with | anguage currently contained in " 300.33(b), and to
keep the | anguage that follows it virtually unchanged. EPA also proposes to
relocate the | anguage describing the way OSC jurisdiction is determ ned from
current " 300.33(a) to new " 300.120. This section describes the OSC/ RPM
conmponents of the NRT/RRT/ OSC/ RPM system

10. Special teans and ot her assistance available to OSCs/RPMs (" 300.145).
EPA proposes changes to existing " 300.34 to conmbine information currently in
two separate paragraphs about special technical resources avail able to OSCs/ RPMs
(e.g., on marine salvage) and to delete information no | onger applicable (dive
teams and Spill Cleanup |Inventory System.

11. Worker health and safety (" 300.150). EPA proposes to make severa
revisions to existing " 300.38 to bring it up to date with CERCLA and ot her
changes in applicable regulations and policy devel oped since the |ast revision
of the NCP.

12. Public information (" 300.155). The title of this section has been
changed to "Public Information and Community Rel ations" to indicate that
obligations in this area extend beyond nmerely informng the public

13. Docunentation and cost recovery (" 300.160(d)). Section 300.160(d) is
a proposed new section of the NCP added in response to changes nade by the 1986
amendments to CERCLA. Section 107(a)(4)(D) of CERCLA establishes that the
responsi ble parties are liable for "...the costs of any health assessnent or
health effects study carried out under section 104(i)." This new section of the
NCP responds to the statutory requirenment by providing for the devel opment of
docunentation to assure that these costs will be recoverable from responsible
parties at CERCLA sites. The responsible parties are |liable under section
104(i) of CERCLA for the costs of:

i. A health assessnment for each facility on the National Priorities List
(NPL) ;

ii. Health assessnents for releases or facilities where individual persons
or licensed physicians provide information that individuals have been exposed to
a hazardous substance, for which the probable source of such an exposure is a
rel ease

iii. Pilot studies of health effects for selected groups of exposed
i ndi vidual s, where such studies are deemed appropriate by the Adm nistrator of
the Agency for Toxic Substances and Di sease Registry (ATSDR) on the basis of a
heal th assessment;

iv. Full-scale epidem ol ogical or other health studies as nay be necessary
to determine the health effects on a popul ation exposed to a hazardous substance
froma release or threatened rel ease, where deenmed appropriate by the
Adm ni strator of ATSDR on the basis of a pilot study or other study or health
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assessnent;
v. Establishing a registry of exposed persons;
vi. Popul ation health surveillance prograns for exposed popul ati ons; and

vii. Steps necessary to reduce exposure and elim nate or substantially
mtigate the significant risk to human health, including but not limted to
provi sion of alternative water supplies and permanent or tenporary relocation of
i ndi vi dual s.

In addition, section 104(i)(5) of CERCLA authorizes health effects
research addressing i nadequacies in the existing health risk information on
substances frequently found at CERCLA sites

This research is based on the data inadequacies identified in the
toxi col ogical profiles on the substances sel ected under section 104(i)(2)(A).
These substances are selected for their potential human health risk in terms of
(1) chemical toxicity, (2) frequency-of-occurrence at NPL sites, and (3)
potential for human exposure. This research reduces the inadequacies in the
existing health effect data base by further determining the health effects of
these substances or by devel oping the techni ques and nethods to further such
determ nation. A nore conplete data base on these substances' health effects
will allow EPA to estimate better the health risks at NPL sites

To minimze duplication of health effects research across the various
governnent prograns, and to mnimze unnecessary cost recovery actions, whenever

possi bl e, EPA and ATSDR will coordinate the research programs under the Toxic
Subst ances Control Act (TSCA), the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), and the National Toxicology Program (NTP) to fill the

data i nadequacies identified in the toxicological profiles. This positionis
consi stent with CERCLA section 104(i)(5)(D) which states

It is the sense of the Congress that the costs of research progranms under
this paragraph be borne by the manufacturers and processors of the
hazardous substance in question, as required in prograns of
toxi col ogi cal testing under the Toxic Substances Control Act.
Wthin 1 year after the enactment of the Superfund Amendnents and
Reaut hori zation Act of 1986, the Adm nistrator of EPA shal
pronul gate regul ati ons which provide, where appropriate, for
paynment of such costs by manufacturers and processors under the
Toxi ¢ Substances Control Act, and registrants under the Federa
I nsecticide, Fungicide, and Rodenticide Act, and recovery of such
costs fromresponsible parties under this Act.

In many cases, the cost of research conducted under these prograns is
al ready borne by the manufacturers, the processors, and the registrants of the
substances as intended by the Congress. The existing regulations under TSCA and
FI FRA all ow EPA to pass the major portion of the research costs to them For
exanmple, 40 CFR Part 716 requires subm ssion of health and safety studies on
chem cal substances selected for priority consideration for testing rules under
section 4(a) of TSCA. Under 40 CFR Part 158, manufacturers and processors of
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pesticides are required to provide health and environnental risk information on
pesticides for which registration is sought.

VWhere costs are incurred that are not otherw se borne by manufacturers,
processors, or registrants, any agency conducting health effects research
initiated by the Adm nistrator of ATSDR, under the authority of CERCLA section
104(i), should maintain conplete docunentation of the expenditures related to
this research and submt these docunments to EPA for cost recovery actions

14. OSC reports (" 300.165). EPA proposes to |leave current " 300.40
| argely unchanged, except for an increase in the tine for submtting OSC reports
from60 to 90 days. This change is viewed as giving the OSC a nore realistic
anount of time in light of the OSC s many other responsibilities. EPA expects
that, wherever possible, all or parts of reports prepared to meet other
requirements can be used with little or no revision to meet review needs of the
RRTs and the NRT. An OSC report's recommendati ons may be a source for new
procedures and policy.

15. Federal agency capabilities ("" 300.170 and 300.175). EPA is
proposing that the description of the capabilities of Federal agencies with
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respect to response (currently " 300.23) be reorganized to highlight the

| eadership roles of EPA and the USCG.  EPA al so proposes to amend the regul ation
to refer to EPA's | egal expertise in interpreting CERCLA and ot her environmenta
laws. Additionally, EPA is proposing to revise and update the descriptions of
some of the other agencies' capabilities and expertise related to preparedness
pl anni ng and response. Furthermore, EPA is adding a paragraph describing the
Nucl ear Regul atory Commi ssion's capabilities and expertise to reflect the fact
that the Conm ssion was recently added to the NRT nembership roll. It should be
noted that the purpose of these sections is to discuss the special capabilities
agenci es have and the assistance they can render during any response action.
These sections are not intended to specifically address Federal facilities

16. Nongovernnmental participation (" 300.185). This section deals with
the use of volunteers in Superfund response actions. Use of volunteers may be
appropriate when it can be done in a safe and well-organi zed way. Key to the
use of volunteers is capable |eadership on the part of know edgeable officials
and areas of work that are suitable to these individuals. Prior to the use of
vol unteers, appropriate consideration nmust be given to the issue of liability
for volunteer action, with regard to its effect on both the | ead agency and on
the volunteers thensel ves

17. National System for Enmergency Coordination. I'n January 1988, the
Presi dent approved the National System for Emergency Coordination (NSEC). The
NSEC is a mechani sm for assuring that the Federal governnment provides assistance
to State and | ocal governnents in "extreme catastrophic technol ogical, natural
or other donestic disasters of national significance." The President may
activate the NSEC in the event of a catastrophic environmental incident. As
addi tional information regarding the inplenmentation of NSEC beconmes avail abl e,
it my be necessary to make additional revisions to the NCP
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SUBPART C - PLANNI NG AND PREPAREDNESS

Proposed Subpart C revises current Subpart D and provides an extensive
cross-reference to SARA Title |1l (the "Emergency Planning and Conmunity
Ri ght -t o- Know Act of 1986") and its regul ations at 40 CFR Subchapter J.

A. Maj or Revisions

1. SARA Title IIl. Historically, the NCP has provided for Federa
pl anni ng and coordination entities and for Federal contingency plans. Although
there has previously been no Federal requirement for State and | ocal planning
the NCP has al ways provided for coordination with such entities and plans where
they exist. SARA Title IIl, however, now requires devel opnent of a State and
|l ocal planning structure and |ocal enmergency response plans

Title Il provides the nechanismfor citizen and |ocal governnment access
to information concerning potential chem cal hazards present in their
communities. This information includes requirenments for the subm ssion of
material safety data sheets and energency and hazardous chem cal inventory fornms
to State and | ocal governnents, and for the subm ssion of toxic chem cal release
forms to the States and EPA. Title Ill also contains general provisions
concerning emergency training, review of emergency systens, trade secret
protection, providing information to health professionals, public availability
of information, enforcenment, and citizen suits. Regulations inplementing Title
Il are codified at 40 CFR Subchapter J. EPA will reference Title Il and these
regul ations in Subpart C where appropriate

2. OSC contingency plans. The nanme and contents of "Federal |ocal plans"
have been nodified. EPA proposes to use the new nane "OSC contingency plans" to
repl ace the name "Federal local plan" in order to renmove anbiguity in the phrase
"Federal local" and because the OSC is responsible for devel oping these pl ans
Changes al so have been made to describe better what these plans are and to
identify how they are different fromand linked to the "enmergency plans"
required by section 303 of SARA

B. Point of clarification

Title 11l definitions of facility and release. Title Ill and CERCLA
provide slightly differing definitions of the terns "facility" and "rel ease."
Affected parties should carefully note these differences and their applicability
to requirements in Title Ill and CERCLA.
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SUBPART D - OPERATI ONAL RESPONSE PHASES FOR O L REMOVAL

Proposed Subpart D contains only mnor revisions to current Subpart E
Proposed " 300.300(b) includes a reference to the EPA Regi onal energency response
t el ephone number. Another nodification to " 300.300(b) and the addition of *
300. 300(c) have been proposed to clarify that in the case of required reports of
oil discharges nade by the person in charge of a vessel or facility, reports
must be made to the National Response Center (NRC). In other cases, reporting
to the NRC is encouraged but not mandatory (this section is consistent with the
changes to the counterpart section in Subpart E, "Discovery or Notification" ("
300.405)). Proposed " 300.305(d) clarifies the requirement for OSC notification
of natural resource trustees and nakes it consistent with the wording in *

300. 410. Proposed " 300.310(c) requires that applicable or relevant and
appropriate requirements be met in the disposal of materials recovered in

cl eanup operations. Finally, proposed " 300.320(b)(4) describes appropriate
responses for medium and mejor oil discharges, which are described separately in
existing "" 300.55(b)(4) and 300.55(b)(5).
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SUBPART E - HAZARDOUS SUBSTANCE RESPONSE

The Hazardous Substance Response subpart contains a detailed plan covering
the entire range of authorized activities involved in abating and remedyi ng
rel eases or threats of releases of hazardous substances, pollutants, or
contam nants. EPA is proposing major revisions to the hazardous substance
response authorities included in the NCP. The revisions incorporate amendnents
to CERCLA and reorgani ze the sections of the subpart to coincide with the
general order of established procedures during response

Specifically, EPA is proposing to expand current " 300.62 on the
State role into a separate subpart (new Subpart F), which incorporates the new
State involvenent regulations, and to nove the entire discussion to appear after
t he Hazardous Substance Response subpart -- today proposed to be redesignated as
"Subpart E." EPA also proposes to revise and reformat current " 300.67 on
community relations so that it is no longer a separate section but is
incorporated into the other sections as appropriate. Furthernmore, EPA is
proposing to renane and reorgani ze the sections in Subpart E as foll ows:

® 300.400 Ceneral

" 300.405 Discovery or notification

" 300.410 Rermoval site evaluation

® 300.415 Removal action

® 300.420 Renedial site evaluation

" 300.425 Establishing renedial priorities

" 300. 430Renedi al investigation/feasibility study (RI/FS) and sel ection of

remedy.

" 300. 435 Renedi al design/renmedi al action, operation and

mai nt enance.

General Franmework For Responding To Rel eases

Bef ore di scussing the revisions section-by-section, it is useful to review
the general framework for responding to releases of hazardous substances
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pol lutants, or contam nants. The framework outlined in the 1982 NCP and refined
in the 1985 NCP and in this proposed revision to the NCP establishes genera
procedures for discovery or notification, response, and renedi ati on of releases
that pose a threat to human health and the environnent. EPA's primary
consideration in CERCLA response actions is that remedi es be protective of human
health and the environment. The variety of releases and threats encountered
however, mekes it necessary that specific response actions and cl eanup |evels be
determ ned on a site-by-site basis. Therefore, the function of the NCP is to
del i neate how such site-specific decisions on response actions will be made

CERCLA aut horizes EPA to adm ni ster response actions in several ways:
i. EPA can take direct action using Fund nonies;

ii. Under EPA oversight, responsible parties can undertake a response
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action as a result of EPA's enforcenment authorities; and

iii. States can undertake a response action using CERCLA nonies pursuant
to a cooperative agreement with EPA.

1. Discovery or notification. The first step in the response process
occurs when there is discovery or notification of a release (the definition of
"rel ease" in Subpart A includes threat of release). This discovery or
notification occurs in the various ways described in " 300.405. As
described in that section, notice of a release is typically directed to the
Nat i onal Response Center. Once Federal officials are aware of a rel ease, there
are two types of responses: renoval or remedial. Before any response action is
taken, however, the conditions and problens at the site nust be eval uated

2. Site evaluation. When notice of a release is received, EPA will
consider the reported facts and circunstances to determ ne whether a renmoval or
a remedial site evaluation should be undertaken

The main differences between renmoval and renedial site evaluations are
their respective purposes and the amount of time avail able for conducting the
eval uation before an action must begin. Wen a |ead agency conducts a renoval
site evaluation, the agency usually has sone reason to believe that a pronpt
action may be needed. |If there is any indication that there may be an enmergency
or other time-critical situation, the release is evaluated for possible renpova
action. The sane is generally not true with renedial site evaluations because
the primary purpose of a renedial site evaluation is to assist in determ ning
whet her a rel ease should be included on the National Priorities List (NPL).
(See " 300.425(b); urgent situations do not allow for devel oping the nore
conprehensive data required in renedial site evaluations to score the site for
the NPL.)

It should be noted, however, that removal and remedial site evaluations
overlap. Information gathered during a renedial site evaluation may indicate
that the contam nation or one portion of the contam nation at a site should be
addressed by the removal program or information gathered during a renoval site
evaluation may indicate that the contam nation at a site can be better addressed
by the remedial program The inportant point is that when the | ead agency
receives notification of a release, it makes a quick determ nation as to whether
the site seems to be a |likely candidate for renoval action. |If the release does
not inmediately seemto be a likely candidate for removal, then the release is
listed on CERCLIS for a renmedial site evaluation to be conducted in the future

Because of the pressing nature of rempoval response, a removal PA/SI is
characterized by a quick assessnent. Wen the OSC is responding to an expl osion
or transportation spill, a renoval site evaluation may involve only an on-site
assessnent. \Where nmore time is available (for a non-time-critical removal), a
rempval site evaluation may involve a review of any existing information
avai l able on the release plus an on-site evaluation, including sanpling. During
t hese eval uations, the | ead agency generally reviews conditions of a release to
see whether the release is froma discrete source. Due to the limtations on
rempval actions, the renmoval programis generally unable to address |arge areas
of contam nation, i.e., where there is not an identifiable discrete source. For
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exanmpl e, the | ead agency may | ook for unstabilized tanks, druns, |agoons, or a
smal | area of highly contam nated soil in evaluating the urgency of the release
Section 300.410 describes in nore detail the renoval site evaluation, including

when it is termnated. The criteria for renoval actions described in *

300. 415(b) (2) are used in the removal site evaluation to determ ne whether a
rempval action may be appropriate

Renmedi al PAs and Sls are nore conprehensive and structured because there
is not the same time constraint as there is for removal PA/SIs. A renedial PA
will consist of a review of existing information and may include on-site or
of f-site reconnai ssance where safe and appropriate. After the PAis conplete
the | ead agency will prepare a report that describes the characteristics of the
rel ease and recomends whet her further remedial evaluation is warranted. At
sites where further action is indicated, the | ead agency will conduct an S| that
will build on the information collected in the remedial PA and involve, as
required, on-site and off-site field investigations and sanpling. Data gathered
during the renedial PA/SI are used to evaluate the rel ease using the Hazard
Ranki ng System (HRS) to determ ne whether the site should be listed on the NPL.

For more discussion on renmedial site evaluation see the preanble section bel ow,
"*" 300.420 - Renedial Site Evaluation." For more discussion on the NPL, see the
preanbl e section below, "" 300.425 - Establishing Remedial Priorities."

3. Renmpval actions. After conducting the rempval site evaluation (or, as
appropriate, during a renedial activity) the factors described in " 300.415(b)(2)
are considered in determ ning whether or not a renoval action is appropriate.

If the | ead agency determ nes, upon consideration of such factors, that a
rempval action is appropriate, actions shall begin as soon as possible to
prevent, mnimze, or mtigate the threat to human health and the environment.
(Section 300.415(d) describes the types of measures that may be taken.) CERCLA
requires the term nation of Fund-financed renoval actions after 12 nonths have
el apsed fromthe date of the initial response or after $2 mllion has been
obligated unless statutory exenptions apply.

EPA has conducted rempval actions in response to a wi de range of

situations including "mdnight dunping" and other illegal disposal, releases
from active manufacturing or waste disposal facilities, and transportation-
related incidents. |In addition, renoval actions nmay be conducted in response to

a tine-critical situation at a renedial response site. For exanple, a renoval
action may be required to stabilize an NPL site before remedi al response
activities can begin, or a renoval action may be necessary in response to a
sudden dangerous situation such as a fire or explosion that occurs during a

| ong-term renedi al response

In situations involving inmediate threats, it is not difficult to
determ ne that use of renoval authorities is appropriate. In |less obvious
situations, however, the |ead agency nust rely on the best technical judgnent of
its response personnel to determ ne whether use of renoval authority or renedia
authority is nore appropriate to address the identified threats. On-
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scene coordinators and renmedi al project managers are charged with using all the
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information available to themat the time to determ ne how quickly a response
must be initiated and, therefore, which response authorities are appropriate.

Not wi t hst andi ng t he di scussion of | ead and support agency conduct of
rempval s, potentially responsible parties nmay undertake these activities under
EPA oversight as a result of EPA's enforcement authorities

4. Renedial response -- i. Renmedial investigation/ feasibility study and
selection of renedy. The |ead agency generally will conduct a renedia
investigation (RI') and feasibility study (FS) (although actions may be initiated
at any time prior to, during, or after the RI/FS when there is a need or
opportunity to reduce or control risk or prevent further environnmental
degradation). The purpose of the RI is to gather sufficient data to
characterize the conditions at the site in order to assist in determning the
appropriate action. The Rl should be focused so that only data needed to
devel op and evaluate alternatives and to support design are collected
Nonet hel ess, because of the conplexity of the problems, it can take many nonths
of investigatory and sanpling work to characterize properly the pathways of
exposure to the surroundi ng popul ati on, the hazardous substances that are
present at the site, the concentrations of these substances in various areas of
the site, and other conditions that nust be understood before the best renedy
can be selected for that site.

As the problenms at a site are beginning to be understood, a feasibility
study is conducted. The purpose of the FS is to develop and anal yze
alternatives for appropriate action. The |level and detail of the analysis wll
be tailored to the scope and conplexity of the action needed. As the inpacts of
these alternatives and other factors are considered, the number of alternatives
is reduced. A renedy is selected in a Record of Decision based on these
studies. The proposed regul ation and preanmble for " 300.430 explain in detai
the RI/FS and sel ection of remedy process; therefore details of the process will
not be repeated here

ii. Renmedial design/renedial action and operation and mai ntenance. After
an RI/FS has been conpleted and a renedy has been selected, the | ead agency
designs the remedy. The renmedial design stage includes devel oping the actua
pl ans and specifications for the selected renedy. When this is conpleted, the
| ead agency conducts and conpletes the renmedial action. After a joint
i nspection of the remedy followi ng the conpletion of construction, the State or
ot her appropriate party (e.g., a Federal facility) will generally assune
responsibility for ensuring that the remedy is operational and functional
After the |l ead and support agencies have determ ned that the remedy is
operational and functional, the State or other appropriate party is responsible
for operating and maintaining the site as needed. Section 300.435 describes
remedi al design/ renedial action (RD/RA) and operation and mai ntenance (0O&M)
activities.

Not wi t hst andi ng t he di scussion of | ead and support agency conduct of
Rl /FSs, RD/ RAs, and O&M potentially responsible parties (PRPs) can undertake
these activities as a result of EPA's enforcenent authorities

5. Relationship between renoval and renedial activities. It is inportant
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to note that response to rel eases of hazardous substances does not follow a
strai ght sequential path from discovery through renmoval to renedial action

Al t hough the NCP sections on rempval site evaluation and renoval actions cone
before the remedial site evaluation and other remedial sections, in reality, a
deci sion to conduct a renoval may be nmade at any tinme in the remedial process
and sites initially evaluated or addressed by the renoval program may be
referred to the remedial program Thus the need for renmpval is considered

during a renedial PA, a remedial SI, RI/FS, and actual renmedial action. |If a
rempval action does not fully address the threat posed by a release, the |ead
agency will ensure an orderly transition fromremval to renedial response

activities. The removal programis intended to address rel eases that pose a
relatively near-termthreat that can be addressed within the statutory limts
The remedi al programis intended to address significant releases that cannot be
addressed under the renoval program There will always be sone overlap between
the two prograns, and it is inmportant that they work closely together. The goa
is to ensure that the nmost significant threats are addressed in the npost
efficient and effective manner

6. State participation. State participation is critical to the response

program It is EPA's intention that the States and EPA function as partners
and States are encouraged to participate in all facets of the response process:
removal , pre-renmedial, remedial, and enforcenent. EPA proposes to use genera

agreenments call ed Superfund Menoranda of Agreenment (SMOA) to delineate non site-
specific Federal/State interactions and responsibilities. Site-specific
State-lead actions are undertaken via cooperative agreenents between the State
and the EPA Region. For nmore information on State involvement see proposed
Subpart F of the NCP.

7. Public Participation. CERCLA requires the opportunity for
participation of the public and of PRPs in the renedy sel ection process and the
devel opment of the administrative record supporting the remedy selected (see
Subpart 1). The NCP discusses the opportunities for public and PRP
participation, including comment periods, public neetings, and formal community
relations plans specifying interactions at each renmedial action site. In
enforcenent actions, there will be comment periods for consent decrees and, in
the rempval action process, participation is encouraged to the extent allowed by
the exigencies of the situation. The public participation requirenents have
been incorporated into each of the sections where they apply (e.g., "" 300.415
300. 430, and 300.435). See Subpart E, " 300. 430 preanble section below, "H
Community Rel ations."

8. Federal facilities. CERCLA enphasizes the application of the Superfund
programto Federal facilities indicating the intent of Congress that Federa
agenci es address releases fromsuch facilities with attention equal to that
given by EPA to non-Federal sites. Unless a provision specifically addresses
Fund-financed activities only, all provisions in Subpart E (and throughout the
NCP, as appropriate) apply to Federal facilities

Subpart E: Section-By-Section

A section-by-section discussion of the proposed revisions to Subpart E
follows, in order of appearance, with two exceptions: conmunity relations and
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applicable or relevant and appropriate requirenments. These requirenments are
described in their own separate preanble sections because the requirenments are
i nterspersed throughout the Subpart E regulatory sections

" 300. 400 GENERAL
This section revises existing NCP " 300.61 and contains a genera
di scussion of the prerequisites, nethods, criteria, and limtations of response

actions addressing hazardous substance rel eases.

A. Maj or Revisions

1. Limtations on response (" 300.400(b)). Amendnents to CERCLA section
104(a) (3) added significant
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limtations on response authorities. Those linmtations have been incorporated
into the NCP through the addition of new

" 300.400(b). The proposed section states that the Fund may not be used to
respond to rel eases of naturally occurring substances, to rel eases from products
that are a part of the structure of a building and result in exposure within
that building, or to releases into drinking water supplies due to deterioration
of the water system through nornmal use. However, there is an exception allowed
The Fund nmay be used to respond in cases where the | ead agency determ nes that
the release is a public or environnental enmergency and that no other person with
the authority and capability to respond will do so in a tinely manner. EPA
expects these exceptions to be rare.

An exanple of the first type of situation for which the Fund is not
avai l able for response is found in the Reading Prong and other areas, where high
| evel s of radon were discovered inside buildings erected on naturally
radi oactive formations. Exanples of the second type of situation are
chem cally-treated wood or masonry materials containing radi onuclides which may
be part of the structure of a building and result in exposure to persons in that
buil ding. Exanples of the third type of situation are releases of |ead and
ot her contam nants into a municipal drinking water supply systemsolely fromthe
natural deterioration of pipes and welds in the system

2. Entry and access (" 300.400(d)). CERCLA section 104(e)(3) allows any
of ficer, enployee, or representative of the President, duly designated by the
President, to have access to vessels, facilities, establishments, or other
pl aces, where any hazardous substance, pollutant, or contam nant may be, or has
been rel eased, generated, stored, treated, disposed of, or transported from or
where access is needed to determ ne the need for response or the appropriate
response or to effectuate a response action under CERCLA. As one nethod of
enforcing such authority, where consent is not forthcom ng, CERCLA section
104(e) (5) authorizes the President to issue admnistrative orders for entry and
access to such property. |In E.O 12580 the President delegated this authority
to Executive departments and agencies. To ensure full understanding of the
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scope and proper utilization of this authority, EPA proposes to include in *
300.400(d) the requirenents for adm nistrative orders, the scope of orders, the
activities permtted under orders, and certain content, delivery, and
enforcenment aspects of such orders.

I n accordance with CERCLA's increased enphasis on private party response
EPA specifies in this section that it nmay designate a potentially responsible
party as EPA's representative solely for the purpose of access, and that it may
exercise the authorities contained in section 104(e), including issuing an
adm ni strative order, to gain access for the potentially responsible party.
Such designation will only be used where the potentially responsible party is
conducting a response action pursuant to an adm nistrative order or consent
decree and the designation is in accordance with relevant EPA policy.

3. "On-site" for permtting purposes (" 300.400(e)). Section 121(e) of
the amended CERCLA states: "No Federal, State, or local permt shall be
required for the portion of any rempval or renmedial action conducted entirely
on-site, where such renedial action is selected and carried out in conpliance
with this section." EPA proposes to state that on-site permts are not required
for response actions taken by EPA, other Federal agencies, States, or private
parties pursuant to CERCLA sections 104, 106, or 122. For the purposes of
impl ementing this section, EPA has proposed to define the term"on-site" in *
300.400(e) (1) to include the "areal extent of contami nation and all suitable
areas in very close proximty to the contam nation necessary for inplenentation
of the response action."

Flexibility in defining a site is necessary in order to provide
expedi tious response to site hazards. EPA enphasizes that the | ead agency nust
al ways conmply with the substantive requirements that woul d otherw se be included
in a permt and that the NCP requires public participation in the renmedy
sel ection process. EPA also believes that required approval or consultation by
regul atory bodies is anal ogous to permt requirements and is enconpassed within
t he CERCLA section 121(e) exenption. However, EPA intends to consult closely
with the appropriate regulatory authority where tine permts. The definition
will exenpt the | ead agency only from adm nistrative processes. These
adm ni strative processes could otherwi se delay inplenentation of a response
action for several nonths.

The definition of "on-site" is intended to address the followi ng types of
situations. First, renedial actions frequently involve treatnent systens that
require significant |land area for construction. For exanple, an incinerator
cannot be placed on top of contam nated soil but may require sone area adjacent
to the area of contam nation. Situations have arisen where the contamnation is
in alowand marshy area and it is not possible to |ocate an incinerator or
construction staging area in the marshy area but it is possible to do so in an
uncont am nated upland area in very close proximty. Moreover, the "areal extent
of contam nation" is intended to include sites where areas of contam nation are
di screte rather than continuous but are within reasonably close proximty to one
anot her. The decision document should describe the boundaries of the site. A
second situation is where a containment structure or a slurry wall to contain
contam nated material nust be built adjacent to the contam nated material, not
in the contam nated area. Third, a ground water plume may extend several mles
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fromthe source of contami nation or the source may not even be defined at the

time of response. |If the remedy selected is to intercept the plunme and treat

the ground water upgradient of a drinking water supply, the treatnment facility
must be placed near the point of interception

EPA's interpretation of CERCLA section 121(e) is that each of these
situations falls under the purview of that section and that permts are not
required for the activities. For this reason, EPA has proposed a flexible
definition of "on-site" that can be tailored to specific cases. However, as a
matter of policy, EPA will inplement the proposed definition with certain
limtations. It is EPA's general policy to invoke the permt exenption only
when the area within very close proximty to the contam nation is necessary for
i mpl ementation of the portion of the response action relating to the hazardous
substance with which it is in proximty. An exanple is an area of contani nated
soil and contam nated ground water that extends several mles fromthe
contam nated soil. The remedy sel ected includes incineration of the
contam nated soil and punping and treating the contam nated ground water plune.

Fol l owing EPA's policy in this exanple, the | ead agency would | ocate the punp
system al ong the contam nated ground water plunme, as necessary, wthout a
permt; but, it would only locate the incinerator near the contam nated soil
The | ead agency would generally not |ocate the incinerator several mles from
the contam nated soil over the plune. |In such a case, where the incinerator
must be located far fromthe source, the |l ead agency, in accordance with this
policy, should obtain a permt
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EPA's interpretation of "on-site" further includes situations where the
remedi al activity occurs entirely on-site but the effects of such activity
cannot be strictly limted to the site. For exanple, a direct discharge of
CERCLA wast ewater would be an on-site activity if the receiving water body is in
the area of contamination or is in very close proximty to the site, even if the
water flows off-site.

EPA notes that section 104(d)(4) of CERCLA allows EPA to treat non-
contiguous facilities as one where those facilities are "reasonably related on
the basis of geography, or on the basis of threat or potential threat to public

health or welfare or the environnment." EPA interprets this section to allow it
to elect to treat several CERCLA facilities as one "site" for purposes of
section 121(e). Under this approach, hazardous substances from several CERCLA

facilities could be managed on-site at one of those CERCLA facilities without
having to obtain a permit for the wastes that are brought fromthe other CERCLA
facilities. Anmobng the criteria EPA uses to treat non-contiguous facilities as
one site are that the facilities are reasonably close to one another and the
wastes are conpatible for the selected treatment or di sposal approach. EPA
solicits coment on whether to Iimt this approach to situations where the non-
contiguous facilities are under the ownership of the same entity.

EPA is considering several other possible ways of defining "on-site" for
permtting purposes. Each of these is described and discussed briefly bel ow.

i. Define "on-site" as the areal extent of surface contamination. This
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concept is simlar to the RCRA concept of a hazardous waste managenent area. |t
woul d make the definition of "on-site" nore definite but would have severa
problems. First, there are CERCLA sites that have relatively mniml or no
surface contam nati on because the contamnation is primarily in the ground
water. This definition would nmean that in certain cases there would be little
or no area that would be considered "on-site" and exenpt from permts. Second
this option would nean that permts would have to be obtained in cases where the
construction or staging area cannot be |ocated on top of the contam nation, even
if the staging areas were in very close proximty. As described above, these
adm ni strative processes could delay renmedial actions at many sites even after
there has been public comment on the proposed renedy.

ii. Define "on-site" as identical to a CERCLA facility. The term
"facility" is defined in section 101(9) of CERCLA (this definition is repeated
in " 300.5 of the NCP) as "any building, structure, installation, equipnment, pipe
or pipeline (including any pipe into a sewer or publicly owned treatnent works)
well, pit, pond, |agoon, inmpoundnent, ditch, landfill, storage container, notor
vehicle, rolling stock, or aircraft, or any site where a hazardous substance has
been deposited, stored, disposed of, or placed, or otherwi se come to be |ocated
but does not include any consumer product in consumer use or any vessel."
Defining the term"on-site" to be the same as "facility" probably would allow
the | ead agency to follow a plume and construct a treatnent system over the
pl unme without obtaining a permt because of the phrase "or any site where a
hazardous substance has been deposited... or otherwi se cone to be located." It
woul d not, however, address the concern that noncontam nated | and nay be needed
as a construction staging area and may be an integral part of the renedia
action to be taken. In addition, it should be noted that it is often difficult
to define a CERCLA facility boundary. When a site is listed on the NPL, an
attenpt is made to describe the facility and its boundaries. However, the
extent of contam nation is not always known at that point in the process
Later, during the RI/FS stage, the facility boundaries may be better defined

iii. Define "on-site" as the facility plus any contiguous area necessary
for carrying out the response. This would address the problem described in
nunber (i) above but the requirement of contiguity nay present other problens.
For exanple, sonetimes it may not be possible to |locate the construction staging
area directly contiguous to the facility; perhaps there is unused railroad
property between the facility and the proposed staging area or sone other
sim | ar obstacle

iv. Define "on-site" as enconpassing the area having the sane | ega
ownership as the primary contam nated area or areas. This definition would
limt the permt-free areas available for staging and inplenmenting response
actions. Because the site would be defined in terns that do not directly relate
to the contam nation, there may be situations where the ability to inplenent a
remedy expeditiously is artificially constrained by the proximty of the
property line.

B. Other Revisions

1. Current " 300.61(b). This paragraph has been deleted to conformwi th
amendments to CERCLA section 104(a)(1)(B). The former CERCLA section 104(a)(1)
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and NCP authorized a response action "unless the President determ nes that such
removal or remedial action will be done properly by the owner or operator of the
facility... or by any other responsible party." The change to CERCLA and

del etion of this section fromthe NCP clarify that the Federal governnment is not
precluded from conducting a response action, nmerely because responsible parties
have indicated a willingness to take some form of response action.

2. Health assessnments (" 300.400(f)). This paragraph has been added to
codify the requirements of CERCLA section 104(i) that a health assessnment be
performed by ATSDR at each site proposed to be listed on the NPL or in response
to a petition for a health assessnent.

C. Points Of Clarification

1. Pollutants and contaminants. CERCLA section 104(a)(1l) authorizes
response actions whenever any hazardous substance, including mxtures of oil and
hazardous substances, is released or whenever there is a rel ease of any
pol l utant or contam nant that may present an inmm nent and substantial danger to
the public health or welfare. This standard is reflected in NCP
" 300.400(a). Note that under CERCLA, "inm nent and substantial danger"
limtation applies only to pollutants and contam nants and not to hazardous
substances. Mreover, the limtation does not define the scope of the renoval
actions as described in " 300.4I5(b).

2. Response to HWIC' S petition to nmodify the NCP to permt treatability
testing without the need to obtain a RCRA permit. The Hazardous Waste Treat ment
Council (HWIC) has petitioned EPA to issue regulations facilitating small-scale
treatability studies on wastes at Superfund sites that contain or nay contain
RCRA hazar dous wastes by exenpting owners or operators of facilities conducting
such tests from RCRA requirements that would otherwi se apply to facilities
treating, storing, and disposing of hazardous wastes. HWC has submitted two
petitions for regulatory action. One seeks a regulation under RCRA that would
general ly exenpt such studies fromregul ati on under RCRA when conducted within
certain limts of study size, storage volume, etc. The second petition is
directed more specifically at treatability studies conducted to support
deci si onmaki ng at CERCLA sites. It seeks to exenpt treatability studies
conducted to support remedy decisions at CERCLA sites from
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permtting requirenments by defining the facilities at which treatability studies
are conducted as being "on-site." As discussed el sewhere, activities conducted
"on-site" are exenpted fromthe need to obtain permts. Such a definition,
therefore, would exenpt those conducting treatability studies from any
permtting requirenments and would not be limted to the need to obtain a RCRA
permt. EPA is separately considering HMC s petition for rul emaki ng under

RCRA. (See 52 FR 35279, Septenber 18, 1987.) Only the second petition, under
which treatability tests on wastes from CERCLA sites would be exenpted from
permtting by defining themas occurring "on-site," is considered here.
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Treatability tests are an inportant part of the RI/FS process as well as
ot her waste managenment processes. EPA has concluded, however, that to the
extent it is appropriate to adjust permtting requirements to encourage
treatability testing, that should be acconplished by directly nodifying the RCRA
regul ations to address such testing generally. EPA does not believe that the
term"on-site" can extend to a distant facility that may be conducting a
treatability test. For these reasons, EPA is not proposing in today's notice to
extend the definition of the term"on-site" to include facilities conducting
treatability tests characterizing wastes from CERCLA sites as contenpl ated by
HWIC's petition. Instead EPA will consider the nerits of HAWTC s position in the
context of HWIC' s petition for rul emaki ng under RCRA.
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" 300. 405 DI SCOVERY OR NOTI FI CATI ON

This section revises current NCP * 300.63 and di scusses how CERCLA sites
may be di scovered, the notification responsibility to report rel eases of
hazardous substances, pollutants, or contam nants to the National Response
Center (NRC), and the details of the notification process. There are no mgjor
revisions.

Revi si ons

1. Discovery of release (" 300.405(a)). EPA is proposing two ninor
clarifying changes to current " 300.63(a) on how rel eases are
di scovered. First, notification under section 103(a) of CERCLA (notification of
rel eases of reportable quantities) and under section 103(c) of CERCLA (owners
and operator's notification to EPA of the existence of a facility at which
hazardous substances are or have been stored, treated or disposed of) have been
separated into (1) and (2).

Second, EPA is proposing to add to the list of discovery nmethods a new
met hod for discovering releases. This revision is intended to reflect the fact
that the new statutory provision allowing citizen petitions for prelimnary
assessnents al so represents a new nmethod for discovering a rel ease

2. Notification requirenments (" 300.405(b),(c) and (d)). EPA is proposing

a mnor clarifying change to the notification requirements in " 300.63(b) to
state that where direct reporting to the NRC is not practicable, reports may be
made to the predesignated EPA OSC t hrough the Regi onal 24-hour energency
response tel ephone nunber. This wording was added to alert the public that such
nunmbers exist, but should be used only in the very rare cases where the NRC
cannot be reached (for exanple, because a caller cannot get through to the NRC)
EPA strongly urges that all reports of releases be nade directly to the NRC

If the notifier can reach a tel ephone, the NRC nust be called. EPA notes that

the nost likely situations in which direct reporting to the NRC nay not be
practicable are releases fromvessels at sea or offshore platforms with no
t el ephone access. |In these cases, releasers would normally report by radio to a

Coast Guard station that maintains a radio watch. Releasers who report to the
nearest Coast Guard unit under this provision nust also notify the NRC as soon
thereafter as possible.

Reporting requirenments and penalties in CERCLA and the NCP are effective
only for releases covered by the 40 CFR 302.4 List of Hazardous Substances and
Reportable Quantities (RQ). However, whenever there is any doubt about whether
a rel ease equals or exceeds a RQ EPA encourages that it be reported to the NRC

Par agraph (c) is proposed to be added to highlight this and to make cl ear the
only two situations that should not be reported to the NRC

The NRC processes all reports of releases that it receives, regardl ess of
the substance involved or the significance of the incident. Reports are
archived into the NRC conputer data base at the time of receipt and passed
i mmedi ately by tel ephone to the appropriate response entity. This centralized
reporting sinplifies and expedites public, governnental, industrial, and
academi ¢ access to information regardi ng hazardous substance rel eases and
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response.

EPA is proposing to add a new " 300.405(d), to enunerate the kinds of
informati on that should be provided to the NRC during notification of rel eases.
However, EPA points out that reporting should not be del ayed because of m ssing
i nformation.

3. CERCLIS (" 300.405(f)(2)). EPA is proposing |anguage to indicate that
when notification shows that rempval action is not necessary, but that a
remedi al site evaluation should be perfornmed, the release will be listed in the
CERCLI S renedi al inventory. (For a definition and discussion of CERCLIS, see
the Subpart A preanble section, "4. New Definitions.")

4. SARA Title Il (" 300.405(g)). EPA is proposing mnor clarifying
changes to the notification requirements of the NCP. EPA is adding a reference
to the new SARA Title IIl notification requirenents. This reference states that
notification of the NRC does not generally satisfy all Title Ill notification

requirements. This has been added because it is inportant to note that severa
notifications may be needed for each release to nmeet the requirements of SARA
" 300.410 REMOVAL SITE EVALUATI ON

This section revises current NCP " 300.64 and di scusses the prelimnary
assessnent that is conducted to evaluate avail able data about a reported rel ease
to determ ne whether the conditions warrant a renmoval action

A. Maj or Revisions

1. Title of section. EPA is proposing to change the title of this section
from"Prelimnary Assessnent for Removal Actions" to "Renpval Site Evaluation."
Paral |l el changes for the section concerning renedial site evaluations are also
bei ng made. These changes clarify that one of the first steps before conducting
either a renoval or remedial action is to evaluate the release conditions in
order to determ ne what actions may be needed. Section titles in the current
NCP do not reflect the simlar requirements for renmoval and renedi al actions.

2. Natural resources (" 300.410(g)). EPA proposes to revise current *
300.64(d) to state that the OSC or |ead agency is responsible for ensuring that
State and Federal trustees of affected natural resources are notified pronmptly
when it is determ ned that natural resources have been, or are likely to be

damaged. Current " 300.64(d) links this notification to a prelimnary assessnent
determ nation. The proposed | anguage broadens the section to require trustee
notification whenever any data indicate that natural resources wll be

threatened. Furthernore, the new | anguage clarifies that the OSC or | ead agency
wi Il coordinate, as appropriate
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the necessary response action assessments, evaluations, investigations, and
planning with the State and Federal trustees

B. Other Revisions
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1. Renoval /renedi al program coordination (" 300.410(h))
EPA proposes a minor addition at " 300.410(h) to clarify that when a
renoval site evaluation indicates that a removal action is not needed, but that
a renedi al action may be needed, a renmedial site evaluation shall be initiated
and the rel ease shall be listed on the CERCLIS renedial inventory. This is
simlar to the addition proposed for the notifications section at
300. 405(f)(2).

2. Ternination of renmpval site evaluation (" 300.410(e))
EPA is proposing mnor changes to current * 300.64(c) to reference the
limtations on response in " 300.400(b).

As discussed in the current NCP, it is inportant to note that if another

party is responding, the OSC will not continue to pursue a renoval site
eval uation or action, whether or not such person is under court or

adm ni strative order. However, if the person is under an order, the OSC may
provide surveillance as a separate action, to assure conpliance with the order
There may al so be instances of voluntary response where the OSC provides
monitoring to assure proper response and to avoid a situation where followp
action would be needed

C. M nor Revisions

EPA is proposing other m nor conform ng revisions to ensure consistency

wor di ng between the new statute and the NCP, and between subparts

" 300. 415 REMOVAL ACTI ON

This section contains the CERCLA program s rempval authorities. EPA is
proposi ng several revisions to portions of the current NCP * 300.65 including
the statutory limts on renmoval actions and exceptions to those linmts; the
relationship of rempval action to anticipated |ong-termrenedial action; a list
of appropriate renoval actions for specific situations; requirenents for
post-renmoval site control; and the requirenent for subm ssion of the OSC s
report to the RRT

Today's preanmbl e di scussion uses several descriptive terns to broadly

differentiate anong various types of renmovals, and EPA wi shes to provide here an

under standi ng of their meanings in this context: "Emergencies" generally refer
to those actions where the rel ease requires that response activities begin
on-site within hours of the | ead agency's determ nation that a renoval action
appropriate. "Tinme-critical" removals are those where, based on the site

eval uation, the |l ead agency deternmi nes that a renmoval action is appropriate and
that there is a period of |less than six nonths avail abl e before response
activities begin on-site. "Non-time-critical" renovals are those where, based
on the site evaluation, the |l ead agency determ nes that a renpval action is
appropriate and that there is a planning period of nmobre than six nonths
avai |l abl e before on-site activities nust begin. The |ead agency for
non-time-critical removals will undertake an engi neering eval uation/cost

anal ysis (EE/CA) or its equivalent.

Because Superfund resources are finite, it is not possible for EPA to

S
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conduct all renmpvals authorized by CERCLA. Therefore, the renoval program sets
priorities to ensure that the nost serious public health and environnmenta
threats will be addressed. Classic emergencies, such as fires and expl osions
and tine-critical renovals that cannot be addressed by any other authority, are
the removal program s highest priorities

A. Maj or Revisions

1. Statutory limts (" 300.415(b)(5)). The amendnents to CERCLA section
104(c) (1) raised the statutory limts for Fund-financed renoval actions from six
nont hs and $1 million, to twelve nonths and $2 mllion, respectively.
The amendnents al so provide a new exenption fromthe tine and dollar limts for
situations where the | ead agency determ nes that continued response is otherw se
appropriate and consistent with the renedial action to be taken. Fornerly,
there was an exenption only for those situations that met the enmergency criteria
in CERCLA section 104(c).

EPA proposes to include the new statutory limts and the new exenption in
the NCP at " 300.415(b)(5). |In the proposal, only statutory |anguage has been
included for both provisions. This is consistent with the way the emergency
exenption has been treated in the current NCP.

EPA has devel oped an approach for inplenenting the new exenption and
solicits comment on this approach. EPA believes that the new exenption should
be used primarily for proposed and final NPL sites and should be used for
non-NPL sites only in rare circunstances. EPA believes that Congress originally
put the statutory limts in place because it intended that the renoval program
generally be short-termand mitigative in nature. Long-termrenedial actions
generally involve conplete cleanup of sites which are on the NPL. EPA believes
that the new exenption was included to ensure that the tine and nonetary linmts
woul d not preclude proper inplementation of the requirement in CERCLA section
104(a)(2) that renoval actions should, to the extent practicable, contribute to
the efficient performance of any long-termremedial action (see bel ow for
di scussion of this provision). The purpose of the provision is to conserve Fund
moni es at NPL sites by perform ng indicated renovals at these sites that take
into account the ultimte renedy. Monies spent wisely during the renpval
portion at NPL sites would enable the entire action to be conpleted nore
efficiently and cost-effectively.

In accordance with this interpretation, EPA has devel oped the foll ow ng
criteria for determ ning when use of the new exenption at proposed and final NPL
sites is appropriate:

i. To avoid a foreseeable threat;

ii. To prevent further mgration of contam nants

iii. To use alternate technology to reduce nobility, toxicity, or vol une;
or

iv. To conply with off-site requirenents.

Al t hough EPA intends to use the new exenption primarily at NPL sites in
order to maintain the effectiveness of the NPL priority system EPA also
recogni zes that there may be some limted circunstances at non-NPL sites where
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use of the new exenption could be appropriate. |f, for exanple, treatment could
be used that would permanently or significantly reduce nmobility, toxicity, or
volume at a non-NPL site, then it m ght be appropriate to use the new exenption
at a non-NPL site. Use of the exenption in these situations at non-NPL sites
woul d be consistent with a permanent renedy, but use at non-NPL sites is not
intended to supplant the remedial program EPA will ensure that the new
exenmption is used at non-NPL sites only in limted circunstances by requiring
that each decision for using the new exenption at a non-NPL site be approved by
the Assistant Adm nistrator for the Office of Solid Waste and Emergency

Response

2. Efficient performance of the long-termrenedial action (" 300.415(c)).
CERCLA section 104(a)(2) provides that renmoval actions should, to the extent
practicable, contribute to the efficient performance of any long-termrenedi a
action with respect to the release. EPA is proposing to incorporate this
| anguage into the NCP. This provision is intended to avoid repetitive renoval
actions or actions that do not take into account
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their inpact on performance of subsequent remedial action, and to allow for nore
permanent tasks to be conpleted under renoval authorities. EPA proposes to
apply this requirement to all removal actions. Since renovals may occur in
situations where there is only Iimted informati on on whether or not a renedia
action is anticipated, the | ead agency need only consider information that is
avail able at that tine. The |ead agency should consider the follow ng questions
when sel ecting a renmoval action that will contribute to the efficient
performance of the long-term renmedy:

i. MWhat is the long-termresponse plan for the site? |If there is no
plan, what is it likely to be? To determ ne the |long-term response plan the OSC
need use only currently available information. The OSC is not required to
determ ne |l ong-term action

ii. Wiich threats will require attention prior to the start of the
long-termresponse? An efficient removal should address those threats that
require attention in order to stabilize the site or protect human health and the
environnment until the long-termremedy can be inplemented

iii. How far should the rempval go to ensure that the threats are
adequately abated? |If a long-termrenmedy is planned, an efficient renpval
should mtigate the threat to human health and the environment until the
remedi al action can be inplenented. At a mninum this means that the renoval
shoul d prevent or reduce further migration or public contact.

iv. Is the proposed renmoval action consistent with the |Iong-termrenedy?
An efficient rempval generally should not hinder or foreclose viable options for
a long-termrenedi al action

Renoval action should not be unduly del ayed by the consideration of the
above criteria. The threat to human health and the environment shall remain the
primary concern of the | ead agency conducting the removal. Occasionally, it may
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not be practicable to be entirely consistent with the long-termrenedial action
This may occur when it is necessary to slow the mgration but not possible to
impl ement the long-termrenedy. For exanple, rempval actions may be needed that
merely stabilize (e.g., cap) sonme sites to reduce the mgration threat until a
long-termtreatnment remedy is developed. EPA is currently devel opi ng gui dance
to further address the details. EPA solicits coments on the policy of
extendi ng the section 104(a)(2) provision to all rempovals rather than linmting
it to NPL sites only, and on the criteria for determ ning whether a removal will
contribute to the efficient performance of the long-termrenmedial action

B. Other Revisions

1. Engineering evaluations and costs anal yses (" 300.415(b)(4)).

It is EPA's intent that the | ead agency conduct an engi neering eval uation and
cost analysis (EE/CA) or its equivalent, as appropriate, as a part of renpval
actions in those cases where adequate planning time is avail able before the
start of the renoval. EPA believes adequate planning tine is a mnimum of six
mont hs. EE/ CAs contain eval uations of possible alternative technol ogies
sel ection of the response, and document the decisionnmaki ng process. Engi neering
eval uations and cost anal yses use a screening process and analysis of renmpval
options based upon such factors as technical feasibility, institutiona
consi derations, reasonabl eness of cost, tinmeliness of the option with respect to
threat mtigation, environmental inpacts, and the protectiveness of the option
This information will be subject to review and comment by the public prior to
initiation of the affected renoval.

2. Appropriate actions (" 300.415(d)). EPA is proposing sonme m nor
changes to the current "" 300.65(c)(3) and (6) by clarifying additiona
activities that can be conducted

3. Of-site policy. Current " 300.65(g) requires that renmoval actions
taken pursuant to CERCLA sections 104 and 106 that involve the storage
treatment, or disposal of hazardous substances, pollutants, or contam nants at
off-site facilities shall use only those facilities that are operating under
appropriate Federal or State permts or authorization and other |ega
requirements. EPA has separately proposed regul ations inplementi ng CERCLA
section 121(d)(3) which inposes requirenents on the off-site transfer of
hazardous substances or pollutants or contam nants, 53 FR 48218, November 29
1988.

4. State-lead renovals ("" 300.415(h) and (i)). EPA is proposing to
codify in the NCP its existing policy allowing States to enter into cooperative
agreement to undertake Fund-financed renoval actions, provided that States
follow all the provisions of the NCP renoval authorities. Non-time-critica
actions are the nmost likely candidates for State-lead renoval because sufficient
time generally exists to conplete a cooperative agreenment. The new | anguage
al so states that facilities operated by a State or political subdivision require
a m ni mum cost share of 50 percent of the total response costs if a renedia
action is taken.

5. Post-rempval site control (" 300.415(1)). Because of statutory limts
on removals and the historical role of renmpbvals as short-term actions, there
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will sonetines be situations at both NPL and non-NPL sites where post-renpoval
site control actions (such as watering a grass cover) wll be necessary. EPA
expects that States, potentially responsible parties, or EPA's renedi al program
(in the case of some Fund-financed NPL sites) will provide for post-renmoval site
control activities to ensure the protectiveness of the renmoval action. This may
al so involve arranging for private parties or Federal facilities to conduct the
post-renmoval site control. |In nost cases, the possible State role in
post-renmoval site control will be discussed prior to initiation of renoval
activities. EPA wants to encourage that, to the extent practicable, the State
comm tment to conduct such action be secured prior to the start of cleanup

EPA i s devel opi ng procedures for assunption of post-renpval site contro
at NPL and non-NPL sites. For nore discussion of State assurances necessary for
cooperative agreenent for State-lead renmoval and remedial actions, see the
di scussion of the new State involvement regulations in today's preanble
di scussi on of Subpart F

6. OSC reports (" 300.415(m). This paragraph has been added to ensure
that OSCs and RPMs conducting renoval actions submit OSC reports. It is
i mportant that where RPMs are overseeing renmpval actions at NPL sites, they
submt OSC reports to the RRT for review (see "Points of Clarification" bel ow
for discussion of situations where an RPM m ght oversee a renoval). The Subpart
B di scussion of OSC reports also proposes sone mnor clarifying changes for OSC
reports.

7. Community relations (" 300.415(n)). Discussion of comunity relations
is included in the Subpart E, " 300.430 preanble section, "H Comunity
Rel ati ons. "

C. Points Of Clarification

1. Conpliance with other laws. CERCLA section |2l requires that renedia
actions attain a level or standard of control which is applicable or relevant
and appropriate to any hazardous substance, pollutant or contam nant that will

remain on-site. In contrast, section |2l does not require that renmpval actions
attain applicable or relevant and appropriate requirements (ARARs). EPA's
policy for renmoval actions, however, is that ARARs will be identified and

attained to the extent practicable. ARARs are those substantive requirements
that pertain to
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actions or conditions in the environnent (see Subpart E, ° 300.430 preanble
section bel ow, F.15).

Three factors will be applied to determ ne whether the identification and
attai nnent of ARARs are practicable in a particular situation: (i) the
exi gencies of the situation; (ii) the scope of the rempval action to be taken;
and (iii) the effect of ARAR attainment on the statutory limts for duration and
cost.

i. Exigencies of the situation. OSCs nust often act quickly to provide
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protection of public health and the environnment, and any delay would conprom se
this objective of the rempval action. Where urgent conditions constrain or
preclude efforts to identify and attain ARARs, the OSC s docunentation of these
conditions will be considered sufficient as justification for not attaining al
ARARs. To illustrate, a site may contain |eaking drums that pose a danger of
fire or explosion in a residential area. The drunms should be renoved or
stabilized i mediately without attenpting to identify and conply with al
potential ARARs. The OSC s docunentation should describe the time-critica
nature of the situation and the renoval action taken.

ii. Scope of the renpval action. Renpval actions generally focus on the
stabilization of a release or threat of release and mtigation of near-term
threats. ARARs that are within the scope of such renoval actions, therefore
are only those ARARs that must be attained in order to elimnate the near-term
threats. For exanple, a renoval action nmay be conducted to renove | arge nunbers
of leaking drums and associ ated contaminated soil. In this situation, because
the removal focuses only on partial control, chem cal-specific ARARs for
ground-water restoration would not be considered

iii. Statutory limts. CERCLA sets time and noney linmtations on a
Fund-fi nanced renoval action. Attainnent of all ARARs for a renoval response
may not be possible within the 2 months or $2 million Iimts set in the
statute. For instance, a renmpval action may be undertaken at a site where there
is widespread soil and ground water contami nation. This response m ght involve
rempval of surface debris and excavation of highly contam nated soil necessary
to reduce the direct contact threat and further deterioration of the ground
water. |f the statutory limts were reached or approached as a result of the
debris removal and limted excavation, and no statutory exenption applied, nore
extensive excavation of lowlevel soil contam nation as part of the renoval may
not be warranted. Although the statutory |limts may preclude removals from
attaining all identified ARARs, OSCs will strive to conply with those ARARs t hat
are nost crucial to the proper stabilization of the site and protection of
public health and the environment. (Exenptions to the $2 mllion/l12 nonth
statutory limts may be granted where sites nmeet the criteria for approving the
"emergency" or "consistency" exenptions.)

I f none of the three factors would act to preclude identification and
attai nnent of particular ARARs (i.e., attainment is not inpracticable), then the
statutory waivers in CERCLA section 122(d)(4) and " 300.430(f)(3) of the proposed
NCP shoul d be exam ned to ascertain, as for a remedial action, whether the ARAR
may be waived. For exanple, State ARARs do not have to be attained where the
State standard, requirenent, criterion, or limtation has not been consistently
applied in circunmstances simlar to the response in question. |If a State
standard is identified as an ARAR for a renmpval action, attainment of that ARAR
may be waived if the State has inconsistently applied it in simlar
circunmstances. The ARARs waivers generally may be used as they are used for
remedi al activities.

2. Rempval s conducted during the remedial process. During the course of
the remedi al process at an NPL site, releases or threats of releases may be
di scovered that will threaten public health or the environment within a length
of time shorter than that in which the remedial program can respond. In such
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situations, it is appropriate to use renmoval authority to quickly abate or
rempve the threat. This may be done either through: (i) a traditional renova
action conducted by the renmpval programusing its own resources, or (ii) through
an "expedited response action" (ERA) conducted by the renmedial programusing its
own resources. ERAs are perforned when the threat identified in the renoval
action nmemorandum is of such a nature that response can be delayed for six

mont hs or nore. The delay allows tinme for the procurement process, preparation
of an EE/CA or its equivalent, and solicitation of formal public comment to be
conpl et ed

The potential for concurrent rempval and renedial activities, and new
CERCLA | anguage encour agi ng consi stency with renmedi al actions makes it inportant
for OSCs and RPMs to coordinate with each other and to share the data that they
have generated during their respective activities

3. Rempbval versus renedial actions and "trigger" levels. EPA has
consi dered whether a clearer renoval/remedi al distinction could be made through
the establishment of "trigger" levels for these actions (e.g., setting specific
maxi mum | evel s of contam nation for particular hazardous substances that would
al ways "trigger" a renmpval action rather than a renmedial action). EPA has
deci ded agai nst this because response deci sions are nade on a site-by-site basis
and there is no one trigger |level which would be appropriate for all situations
involving a particular contam nant. |In general, as described at the begi nning
of the preanble discussion for Subpart E, the removal programis nore likely to
rempve point sources of contam nation that can be addressed within the renoval
statutory limts. The remedial program on the other hand, nmay address a wi der
range of contam nation problems. Use of "trigger" levels is not appropriate for
meking this distinction. |In addition, "trigger" |levels would vary based on the
additive effects that can result fromthe interaction of several chemcals
Finally, as treatnment technol ogy changes, established standards nay change, and
any regul atory | anguage nmi ght always be a few steps behind technol ogy.
Therefore, EPA continues to believe strongly that OSCs and RPMs nust consi der
all information available to themat the tine that decisions are made about
whi ch response approach to use at a given site

4. Regul ations on reinbursement to local governnents. CERCLA section 123
aut hori zes rei mbursenent of |ocal governnments for expenses incurred in providing
tenporary enmergency nmeasures in response to rel eases of hazardous substances
pol lutants, or contam nants. Reinbursenent is limted to $25,000 per response
and is not intended to supplant |local funds normally provided for such response

EPA has issued a separate interimfinal rule, 40 CFR Part 310, which
establ i shes the procedures and requirenents for |ocal government reinbursement.
(See 52 FR 39386, October 21, 1987.) As such, only a reference to this new

CERCLA provision is included in Subpart H of the NCP.

" 300.420 REMEDI AL _SI TE EVALUATI ON

This section revises current " 300.66, "Site evaluation phase and Nationa
Priorities List determ nation." Current " 300.66 has been split into two
sections: "Renedial Site Evaluation" and "Establishing Remedial Priorities."

In " 300.420, EPA is today proposing revisions that expand the activities that
may be undertaken during renmedial site
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eval uation to determ ne whether a site should be included on the NPL. The

revi sed section addresses how EPA proposes to use renmedial prelimnary
assessnents and site inspections (PA/SIs) to evaluate and characterize rel eases
to determine if they warrant renmedi al action

A. Maj or Revisions

1. Purpose and content of a renedial prelimnary assessnment ("
300.420(b)). The revised rule states in " 300.420(b) that renedia
prelimnary assessnments (PAs) shall be conducted for all sites listed in the
CERCLI S renedi al inventory. Moreover, EPA is proposing to define a PA, which
was previously undefined, in the definition section of Subpart A (see also
Subpart A preanble).

The purpose of the remedial PA, as described in the current NCP, is to set
priorities for renedial site inspection, to determ ne whether renmoval action is
warranted, and to elimnate from further renmedi al consideration those rel eases
that do not threaten public health or the environnment. Today's proposed
regul atory revisions would expand the purpose of the remedial PA to include the
gat hering of appropriate existing data to assist in devel oping a hazard ranking
score. Additionally, EPA proposes that remedial PAs may consist not only of a
review of existing data and an off-site reconnai ssance, but also may include an
on-site reconnai ssance, if appropriate.

Today's proposed revisions would add provisions requiring the | ead agency
to conplete a renedial PA report. The revisions generally outline the type of
informati on that should be contained in the report, including a description of
the site, the probable nature of the release, and a recommendati on of whether
further action is warranted as well as the nature of such further action and
whi ch agency should carry it out.

2. Citizen petitions for prelimnary assessnents (" 300.420(b)(5)).

Section 105(d) of CERCLA, as anended, provides that any person who is, or nmay
be affected by a rel ease of a hazardous substance, pollutant, or contam nant,
may petition the President to conduct a prelimnary assessnent of the hazards
associated with the release. If a PA has not yet been conducted, it nust be
conpleted within a year or an explanation of why the PA is not appropriate nust
be provided. |In E.O 12580, the President delegated this authority to EPA or
the heads of Executive departments and agencies with respect to facilities under
the jurisdiction, custody, or control of those departnments and agencies. EPA is
proposi ng procedures which address how the public should petition EPA or other
appropriate Federal agency and how EPA will respond to petitions, including
criteria for determ ning when a PA is not appropriate.

Petitions for PAs should be directed to the Regional Adm nistrator who
oversees the area in which the release is located or, in the case of a release
froma Federal facility, to the Federal agency responsible for that facility.
In cases where EPA receives a petition involving a release froma Federa



51

facility, this petition will be forwarded to the appropriate Federal agency for
action. A list of EPA Regional Offices, their addresses, and the States and
other areas for which they are responsible is provided in section C. bel ow

3. Required information to be submtted with PA petitions ("
300.420(b)(5)(i) and (ii)). In developing the procedures for petitions, EPA has
attenpted to bal ance the need for specific information concerning a rel ease or
potential rel ease necessary to act on the petition, against the potential
burdens that such procedures m ght place on the public. Specific information on
the location of the release is essential. Additional information and
docunentation on the nature of, and history of, activities at the release will
expedite response to petitions; and in cases where an i medi ate threat may be
posed, facilitate appropriate further evaluation or response to such threats.

I n accordance with CERCLA section 105(d), petitioners also have a responsibility
to denmonstrate how they are, or may be, affected by the release. EPA is
proposing that at a mninmumthe petition shall contain the follow ng

i nformation:

i. Name, address, phone nunber, and signature of petitioner

ii. Description of the |ocation of the release or suspect ed
rel ease, including a marked map, if possible;

iii. How the petitioner is or may be affected by the rel ease or suspected
rel ease

Additionally, EPA is proposing that the petitioner should include as much
i nformati on as possible regarding:

iv. The type of substances released or with potential to be rel eased

v. The nature and the history of activities that have occurred at rel eases
or suspected rel eases; and

vi. Prior contacts with local and State authorities about the rel ease and
the disposition of these notifications.

Items i. through iii. are essential to a conplete petition, and EPA wil
not deem the one-year time period for responding to the petition to begin unti
such informati on has been provided. Information in response to items iv.
through vi. is recommended and will facilitate the review of the petition and
identification of the need for further assessnment and/or inmedi ate response to
potential threats which m ght be posed by the release. Additionally, since not
all releases or potential releases of hazardous substances can be addressed
under CERCLA, EPA encourages petitioners affected by releases to notify al
appropriate State and | ocal agencies of the suspected release. This will assist
in determ ning the appropriate response authority in cases where response
appears warrant ed

4. Responsi bilities of the | ead Federal agency in receiving or
responding to PA petitions (" 300.420(b)(5) (iii)). Upon
recei pt of a conplete PA petition, EPA or the appropriate Federal agency (the
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| ead Federal agency) will first determ ne whether a PA has already been
conducted for the release. |In cases where a PA has not been conducted, pursuant
to the | anguage in CERCLA section 105(d), the | ead Federal agency will determ ne
whet her such an assessment is appropriate. Where appropriate, a removal or
remedial PA will be conpleted within one year. Wen a PA is deemed appropriate
the | ead Federal agency will determ ne whether a renmoval, as opposed to a
remedial, PAwll be performed, based on the information available at the tine
of notification of the release or the suspected rel ease. Where a PA is not
deemed appropriate, the | ead Federal agency will notify the petitioner and
provide an explanation of this determ nation within one year.

In determ ning whether a PA is appropriate, the | ead Federal agency will
take into consideration: (i) whether there is any information indicating that a
rel ease has occurred or that there is a threat of a release of a hazardous
subst ance, pollutant, or contami nant; and (ii) whether the site appears to be
eligible for response under CERCLA.

The first criterion is expected to be used rarely, but could be applicable
in those cases where the petition, or other readily avail able information, does
not provide sufficient information to show that there has been a rel ease or
there is potential for release at a specific site. EPA is proposing the second
criterion for situations where, based on the available information, it is clear
that the site will ultimtely not be eligible for response under CERCLA, for
exanmpl e, because of a statutory exenption. Therefore, further site evaluation
woul d not be appropriate under CERCLA.

When determ ni ng whether or not a PA is appropriate, the | ead Federa
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agency will also consider whether there is any indication that an i medi ate
response may be needed. |If there is such an indication, the | ead Federal agency
will initiate a renoval PA. |f the release is found to neet one of the renpva
criteria in " 300.415(b), the |lead Federal agency will initiate a renoval action
Al t hough this will satisfy the requirenment to performa PA in response to a
petition, when the renoval PA or renoval action is conplete, the | ead Federa
agency will consider whether further evaluation may be needed

When there is no indication that an i mmedi ate response nay be needed, the
| ead Federal agency will conduct a renedial PA to respond to a citizen petition
for a PA. As described el sewhere, renedial PAs are nore conprehensive and serve
a different purpose than renoval PAs. Because EPA expects that renedial PAs
will generally be conducted in response to a citizen petition, the paragraphs on
PA petitions are proposed to be located in the section on renedial site
eval uati ons.

VWhen the results of a conpleted PA indicate that the rel ease or threat of
rel ease may pose a threat to human health or the environnent, the renedia
eval uation process will be continued

5. Purpose and content of site inspections (" 300.420(c))
The proposed revisions to the NCP state that if the PA indicates that further
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site evaluation is warranted, the | ead agency shall conduct a renedial site

i nspection (SI). The current NCP states that the purposes of the SI are to
determ ne which rel eases pose no threat or potential threat to public health or
the environnent, to determine if there is any i mediate threat to persons living
or working near the release, and to collect data to determ ne whether a site
where a rel ease has occurred or may occur should be included on the NPL.

The proposed NCP retains the same basic concepts with some nodifications

First, EPA proposes that the |anguage in subparagraph (c)(1) be changed so
that it parallels I anguage used about PAs in subparagraph (b)(1). Second
subparagraph (c)(1)(iv) as proposed concerns collecting data beyond that which
is required to score the release pursuant to the HRS. This paragraph no |onger
ties Sls directly to listing a release on the NPL as the existing NCP does. EPA
proposes in (c)(1)(iv) to expand the scope of data collection and sanpling
during selected Sls, as appropriate, to better characterize the rel ease so that
where necessary, the RI/FS or response under other authorities can be initiated
more rapidly and effectively. \While information gathered during the SI may be
used to evaluate a rel ease pursuant to the HRS, it nay be nore appropriate to
undert ake response under authorities other than CERCLA. |In such a case, the
rel ease would not be listed on the NPL. (For further information, see preanble
di scussion, "" 300.425 - Establishing Remedial Priorities.")

The SI builds upon the information collected in the remedial PA and
consists of a visual inspection of the release as well as the collection of
sanmpl es. However, if adequate sanpling has already occurred, the additiona
coll ection of sanples may not be necessary. Like the PA if the SI reveals that
a renoval action may be necessary, the |ead agency shall initiate a renoval site
eval uation

Today's revisions would require that the | ead agency conplete an Sl report
and that the revisions generally outline the contents of this report. The
report would include information regarding a description, history, or nature of
wast e-handling at the site, a description of known contam nants, a description
of pathways of migration of contaminants, an identification and description of
human and environnental receptors, and a recomendation as to whether further
action is warranted.

B. Point of Clarification

Criteria for determining that further renedial evaluation is warranted

At each step in the remedial site evaluation process the | ead agency is
responsi ble for recommendi ng whether further evaluation or action is warranted.

Because the major end purpose of the renedial site evaluation process has been
to determ ne whether a release should be included on the NPL, EPA generally has
not begun or continued to evaluate a site (except where a renoval action was
needed) if a site was found, as a matter of policy, not to be eligible for the
NPL (e.g., a RCRA site)

EPA is proposing revisions to the primary purpose of the remedial site
eval uation process. (See the proposed changes described above.) EPA is also
requesting comments on expanding the current NPL deferral policy to include
ot her Federal and State response authorities (See preanble discussion, "* 300.425
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- Establishing Renedial Priorities.") EPA believes that the overriding goal in
the remedial site evaluation program should be to ensure, to the extent
practicable, that sites posing the nost serious threat are identified and then
addressed as soon as possible by the appropriate Federal or State authorities.
This could result in a renedial PA or SI being conducted at a site that is later
deferred, as a matter of policy, fromlisting on the NPL. For exanple, EPA may
performan SI on a site subject to RCRA corrective action even though the site
may be eligible for deferral fromthe NPL

The second result is that the focus of further remedial site evaluation
will be on sites that show evidence of a significant threat or potential threat
to human health or the environment. |In determning at the end of the renedia
PA and SI whether or not a site poses a significant threat or potential threat
to human health or the environnent, the | ead agency may use a conbination of a
prelimnary HRS score and best professional judgment. The prelimnary HRS score
is based on the HRS npdel but uses very conservative assunptions to conpensate
for the limted data available at early stages of the evaluation process. |In
addi ti on, where necessary and appropriate, best professional judgment may be
used to supplement the prelimnary score in making decisions about whether or
not to proceed to the next phase of evaluation. The use of conservative
assunptions conmbined with the use of best professional judgment should address
those situations where data are limted but there may be a potential threat.

If the | ead agency determines that a site poses a significant threat or
potential threat based on a prelimnary HRS score or based on best professiona
judgment, then the site may proceed to the next stage of evaluation up to NPL
consideration. |If the prelimnary score or judgnment indicates that the site is
unlikely to neet NPL scoring requirenents, then EPA will notify the appropriate
State of the results of the site evaluation and that EPA does not at that tinme
intend to pursue further action under CERCLA section 104 or other Federa
aut horities.

During the remedial prelimnary assessment, available information is
col l ected and docunented to characterize the site as accurately as possible so
that a decision can be made about the site. The remedial PA should result in a
recommendation on whether further action is needed. The recommendati on may be
that the site may be appropriate for a renoval, or that the site should proceed
to a renedial site inspection because there is evidence of significant threat,
or that the renmedial site evaluation should be term nated because the evidence
does not show that there is or may be a significant threat.
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C. REGI ONAL OFFI CES
(as of October 1988)

Addr ess Areas in the Region
Regi on |
JFK Federal Buil ding Connecticut, Maine, Massachusetts, New
Room 2203 Hanpshire, Rhode |sland, Vernont.

Boston, MA 02203



Regi on 11
26 Federal Plaza

New York, NY 10278
Region |1

841 Chestnut Street

Phi | adel phia, PA 19107
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New Jersey, New York, Puerto Rico,
Virgin Islands.

Del aware, District of Col unbia,
Maryl and, Pennsylvania, Virginia, West
Virginia.
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Addr ess Areas in the Region
Region |V
345 Courtland Street, NE Al abama, Florida, Georgia, Kentucky,
Atlanta, GA 30365 M ssi ssippi, North Carolina, South

Carolina, Tennessee.

Regi on V

230 South Dearborn St. I'l'linois, Indiana, M chigan,

Chi cago, IL 60604 M nnesota, Ohio, W sconsin.

Regi on VI

1445 Ross Avenue Ar kansas, Louisiana, New Mexico,
Suite 1200 Okl ahoma, Texas.

Dal |l as, TX 75202

Regi on VI |
726 M nnesota Ave. | owa, Kansas, M ssouri, Nebraska.

Kansas City, KS 66101

Region VI
999 18th Street Col orado, Montana, North Dakota, South
Suite 500 Dakot a, Utah, Wom ng.

Denver, CO 80202-2405
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Addr ess Areas in the Region
Region | X
215 Frenont Street Ameri can Sanpa, Arizona, California
San Francisco, CA 94105 Guam Hawaii, Nevada, Northern Mariana

I sl ands, Trust Territory of the
Paci fic Islands.

Regi on X
1200 Si xth Avenue Al aska, |daho, Oregon, Washi ngton

Seattle, WA 98101
" 300. 425 ESTABLI SHI NG REMEDI AL PRI ORI TI ES

This section reorganizes and revises current " 300.66(c) of the
NCP whi ch addressed listing on the National Priorities List. The revised
section sets forth the criteria and procedures for placing sites on the NPL and
the criteria and procedures for deleting sites fromthe NPL

A. Maj or Revisions

1. Clarification of rank on the NPL (" 300.425(b)). EPA is proposing to
revise the first sentence of current paragraph " 300.66(c)(2), which states that
"[t]he NPL serves as a basis to guide the allocation of Fund resources anong
releases," to clarify that the NPL is a |list of priority releases for long-term
remedi al response under CERCLA. A site's rank on the NPL is one of a nunber of
factors which guide the allocation of Fund resources. Sites are added to the
NPL in order of their HRS score and as new sites are added to the NPL they are
generally incorporated into the previously promulgated NPL in order of their HRS
score. The NPL is presented in groups of 50 sites to enphasize that m nor
differences in HRS score do not necessarily represent significantly different
levels of risk. EPA considers sites within a group to have approximately the
same priority for response actions.

To the extent feasible, once sites are listed on the NPL, EPA determ nes
hi gh-priority candidates for either Fund-financed response action or enforcenent
action fromw thin the highest priority groupings, however many factors other
than a site's rank are considered. For exanple, the status of enforcenent

actions, voluntary private party response, and State willingness to cost share
may enter into the decision regarding the order in which funds will be commtted
to respond to sites. |In addition, it should be noted that CERCLA section

120(e) (1) requires the appropriate Federal agency to commence an RI/FS at a
Federal facility not later than 6 nonths after the inclusion of the Federa
facility on the NPL.

In " 300.425(b), EPA proposes not to include the reference to the 400-site
m nimumoriginally required in the 1980 CERCLA and reflected in current *
300.66(c)(1). This is a mnor conformng revision to reflect the statutory
amendment s

2. Procedures for placing sites on the NPL (" 300.425(d))
Most of this section is proposed to be reorganized fromcurrent * 300.66(c). The
maj or addition is the description of procedures for proposing the NPL in the
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FEDERAL REG STER and ensuring public involvenment. Sections 300.425(d)(5)(i) and
(ii) have been standard procedure for listing sites on the NPL and were added to
the NCP for clarification

3. Revi si on of requirenent to subnmt the recomended NPL to the NRT.
EPA is proposing that current " 300.66(c)(9) be deleted because the
NRT does not generally have additional factual data that is relevant to the HRS
score or other NPL eligibility of specific sites. Therefore, it is not
generally necessary to submt the reconmended NPL to the NRT for review and
comrent as the current NCP requires. EPA notes that sites are added to the NPL
only after they have been proposed for listing on the NPL in the FEDERAL
REGI STER. After proposal in the FEDERAL REGI STER, EPA receives and responds to
these comments frominterested menbers of the public as well as from ot her
Federal and State entities in the final rul emaking. EPA believes that through
t he FEDERAL REG STER proposal, the nmember agencies of the NRT would stil
receive notice and have an opportunity to conmrent regarding sites for which they
may have information relating to whether a specific site is eligible for the

NPL. In situations in which the NRT has, or appears likely to have, factua
informati on regardi ng whether a particular site is eligible for the NPL, EPA
wi Il consider this information during the NPL rul emaki ng process and, if

appropriate, consult with the NRT

4. Del etion of sites fromthe NPL (" 300.425(e)). This section
incorporates former " 300.66(c)(7) in describing the criteria for deleting sites
fromthe NPL. A site may be del eted where no further response is appropriate.

There are three changes to " 300.425(e) on deletions. The first change is
that * 300.425(e)(2) has been added to specify that the State in which the
rel ease was | ocated nust concur in deleting it fromthe NPL. CERCLA section
121(f)(1)(C) requires State concurrence on deletion fromthe NPL

The second change is a m nor conform ng addition to " 300.425(e)(3) to
reflect the new provision in CERCLA section 105(e) to relist wi thout rescoring a
site that has been deleted if there is a significant |later release at that site

The third change is that information has been added to describe how EPA
wi Il conduct the deletion process and ensure public involvement. This procedure
for publishing a Notice of Intent to Delete in the FEDERAL REGH STER and
soliciting public coments is existing EPA policy and was followed in the March
7, 1986 Notice of Deletion

Any site deleted fromthe NPL under proposed " 300.425(e)
remains eligible for further Fund-financed response in the unlikely event that
conditions at the site require such action, consistent with CERCLA section
105(e)

B. Point of Clarification

HRS revisions. The 1986 amendnents to CERCLA require EPA to pronul gate
amendnments to the HRS to assure, to the maxi mum extent feasible, that the HRS
accurately assesses the relative degree of risk to human health and the
envi ronment posed by sites and facilities subject to review The HRS is
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Appendi x A to the NCP and is the

start 53 FR 51415
princi pal nechani sm EPA uses to place sites on the NPL. Revisions to the HRS
are being undertaken as a separate rul emaki ng action, and when finalized after

opportunity for public comment, will be incorporated into the NCP as revised

C. Proposal to recategorize sites on the NPL

The current NCP provides that rel eases nay be del eted or recategorized on
the NPL. At the time of pronulgation of the 1985 NCP revisions, the deletion
criteria and procedures had undergone several coment periods (see 49 FR 40322
Oct ober 15, 1984; 50 FR 5862, February 12, 1985; and 50 FR 47912, Novenber 20
1985) and EPA was in the process of deciding whether sites would be deleted from
or recategorized on the NPL. The final NPL rul emaki ng on June 10, 1986 (51 FR
21066-67) reflected EPA's intention to delete sites rather than recategorize
them on the NPL. However, EPA is now considering an approach that would
recategorize sites on the NPL while still providing for deletion fromthe NPL
when appropriate under current deletion criteria.

The purpose of this proposal would be to inprove the way EPA communi cates
to the public the status of renediation progress at NPL sites. Currently, EPA
identifies a response category and cl eanup status code for each site on the NPL
at which action has been initiated (51 FR 21075, June 10, 1986). Sites nay be
deleted fromthe NPL "where no further response is appropriate," such as where
response actions have been conpleted either by the PRPs or through Fund-financed
response, or where no renedi al nmeasures have been deened necessary. EPA is
concerned that the response category (identifies who has the |ead) and the
cl eanup status codes (I = inplenentation activity underway, one or nore operable
units; 0 = one or nore operable units conpleted, others may be underway; and C =
impl ementation activity conpleted for all operable units) do not fully reflect
the remedi al response activities at a site. |In mny cases, due to the nature of
hazardous waste contam nation, a significant period of time nmay be required
bet ween installation of an appropriate and fully functional remedy and the
conpl etion of the renedial action. For exanple, a remedy designed to restore
ground-water quality to acceptable |levels may consist of long-term (e.g, 20
years) "punp and treat" operations. That such long-termactivity is underway is
not well comuni cated by the current status codes

Therefore, in order to provide more useful information on the status of
remedi al activities conducted at NPL sites, EPA is considering a proposal to
establish a new category on the NPL. This category would be the Construction
Conpl etion category, consisting of sites where construction activities have been
conpleted, i.e., sites where long-term response actions (LTRA) are in progress
or sites awaiting deletion. An LTRA represents a site where all remedia
actions have been inplenmented but where continued operation of the remedy is
required for an indefinite period before the levels of protection specified in
the Record of Decision (ROD) are achieved. A site awaiting deletion is where an
approved Close Qut Report indicates that no further renedial activity is
required or appropriate at that site.
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VWhen a renedy has been inplemented and is operating properly, a Close Qut

Report (interimor final) would sunmarize the technical basis for determ ning
that construction activities are conplete at a site. For sites awaiting
del etion, the Close Qut Report would docunment that the remedy has achieved
protectiveness |levels specified in the ROD, and that remedial action is
conplete. For LTRAs, the Close Out Report would describe the nature of the
continuing action. Sites initially denoted as LTRAs woul d eventual ly becone
sites awaiting deletion (on the basis of final or amended Cl ose Out Reports).
Those sites for which CERCLA requires five-year reviews of the renmedy (see

" 300.430(f)) would be clearly identified upon attaining classification in the
Construction Conpletion category. Moreover, EPA does not believe that the need
to conduct a five-year review neans that a site nust be listed as an LTRA; such
sites may al so, where appropriate, becone deletion candi dates.

After a Close Qut Report has docunented that a site can be placed in the
Construction Conpl etion category, EPA may begin the deletion process, where
appropriate. However, in cases where a significant delay will exist between
placing a site in the Construction Conpletion category and the date of the next
NPL del etion notice, EPA nay initiate the deletion process without placing the
site in that category.

EPA requests comment on this proposal, specifically on the nmerits of
creating a Construction Conpletion category.
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D. Deferral Policies

EPA has in the past deferred the listing of sites on the Nationa
Priorities List (NPL) when other authorities were found to exist that were
capabl e of acconplishing needed corrective action. To date, this deferra
policy has been limted to two specifically enunerated Federal |laws. EPA is
consi dering broadeni ng the deferral approach, such that listing of sites on the
NPL woul d be deferred in cases where a Federal authority and its inplenenting
program are found to have corrective action authority. EPA further requests
comrent on whether to extend this policy as well to States that have
i mpl ementing prograns with corrective action authorities to address CERCLA
rel eases. EPA also requests coment on extending this policy to sites where the
potentially responsible parties (PRPs) enter into Federal enforcenent agreenents
for site remedi ati on under CERCLA.

This section of the preanble is intended to clarify EPA s approach to
determ ning which of those sites neeting the eligibility criteria of the NCP
will be Iisted on the NPL. This section will describe the reasons EPA has
impl enented a deferred |listing approach for certain authorities, the regulatory
and statutory background of NPL listing policies, and issues raised by today's
draft policy to consider the expansion of the deferred listing approach. EPA
intends to keep the current deferral policies in effect, and not inplenent a
general deferred listing policy, until comments are considered on today's draft

policy.

There are two primary reasons why EPA is considering expanding its use of
NPL deferrals to appropriate Federal and State authorities. First, EPA believes
that this approach will assist EPA in meeting CERCLA objectives; by deferring to
ot her authorities, a maxi mum nunber of potentially dangerous hazardous waste
sites can be addressed, and EPA can direct its CERCLA efforts (and Fund nonies,
if necessary) to those sites where renedi al action cannot be achi eved by other
means. Second, EPA believes where other authorities are in place to achieve
corrective action, it nmay be appropriate to defer to those authorities.

1. Purpose of the NPL. EPA's approach to listing sites on the NPL is based
on its interpretation of the purpose of the NPL. A conference report on CERCLA
explains that the NPL was intended to:

[S]erve primarily informational purposes identifying for the States and
the public those facilities and sites or other releases which
appear to warrant renmedial actions. S. Rep. No. 96- 848, 96th

Cong., 2d Sess. 60 (1980).
In the past, EPA viewed the NPL as a |ist conpiled for the purpose of
inform ng the public of the nost serious hazardous waste sites in the nation
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regardl ess of which | aw applies. Subsequently, it was viewed as a list for
inform ng the public of hazardous waste sites that appear to warrant renedia
action under CERCLA. |In addition, it nmay be appropriate to view the non-Federa
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section of the NPL merely as a list for inform ng the public of hazardous waste
sites that appear to warrant CERCLA funding for renedial action through CERCLA
fundi ng al one. EPA believes that one of the latter two approaches would be
preferable to the broad approach of listing all potential problemsites. This

will allow EPA to nake the NPL a nmore useful management tool for EPA and also to
provide nore meani ngful information to the public and the States. EPA's
deci sion on which way to view the NPL will be largely determ ned by its decision

on the deferral policies discussed below As explained in the follow ng
di scussi on, EPA believes that the latter two alternative views of the NPL are
consistent with CERCLA and its |egislative history.

EPA's interpretation of the NPL as a list that should not include all sites
that could potentially be addressed by CERCLA is consistent with the terns of
the statute itself. CERCLA section 105(a)(8)(B) calls upon the President to
list "national priorities amng the known rel eases or threatened rel eases
t hroughout the United States," not to list all releases. Therefore, although
EPA believes it has the authority to list any site where there has been a
rel ease or threatened rel ease of a hazardous substance, pollutant, or
contam nant, EPA believes that it is not obligated to do so.

Further, the statute requires EPA, in determ ning whether a site is to be
listed on the NPL, to consider factors enunerated in CERCLA sections
105(a)(8)(A) and (B). The factors include the relative risks posed by the site
St ate preparedness to assume State costs and responsibilities, and "other
appropriate factors." The statutory directive to "take into account to the
extent possible" the enunerated factors provides EPA with broad discretion to
wei gh factors as appropriate. Mreover, the fact that Congress did not specify
what factors are "appropriate" supports the breadth of EPA' s discretion. Since
the proposal of the first NPL (47 FR 58476, Decenber 30, 1982), EPA has
consi dered "ot her appropriate factors" to include the availability of other
Federal authorities to address the problens at a site. PRP enforcenent
agreenments, as well as the willingness of a State to undertake a site
remedi ati on, may also constitute other appropriate factors.

This interpretation is also consistent with Congressional intent. In the
House Appropriations Conmittee Report for Fiscal Year 1988, the conferees
expressed some concern over whether Superfund is operating to produce nmaxi mum
environnmental benefit for the investnent: "The Comrmittee wants to reenphasize
the overriding principle of the |egislation that Superfund should be reserved
for the npst serious sites not otherw se being addressed." H. Rept. 189, 100th
Cong., 1st sess. 27-28 (1987).

The view of the NPL as a |ist of sites where CERCLA action is required is
al so consistent with the |legislative history surrounding the reauthorization of
RCRA. I n adding new authorities to RCRA (sections 3004(u) and 3008(h)) in 1984
for exanple, Congress recognized that the burden of responding to the nation's
waste sites should not fall entirely on Superfund. 1In its report on the
Hazar dous and Solid Waste Amendnents of 1984, the House Committee on Energy and
Comrerce stated the follow ng:

Unl ess all hazardous constituent releases from solid waste managenent
units at permtted facilities are addressed and cl eaned up the
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Committee is deeply concerned that many nore sites will be added to
the future burdens of the Superfund programwith little prospect
for control or cleanup. The responsibility to control such
releases lies with the facility owner and operator and should not
be shifted to the Superfund program particularly when a final

[ RCRA] permt has been requested by the facility. H Rept. 198
98t h Cong., 1st Sess. 61 (1983)

EPA believes that the use of the NPL to identify sites that appear to warrant
remedi al (or Fund-financed) action under CERCLA, as conpared to action under
RCRA or another authority, is consistent with Congressional intent.

Finally, EPA believes that a nore limted use of the NPL gives greater
effect to the informational and managenent functions of the list. To include on
the NPL every site that has a hazardous substance problem may give the public
the m sl eading i npression that every such site is awaiting CERCLA review or

attention. |In fact, sonme sites may be addressed by an ongoing corrective action
program under another statute such as RCRA. Listing only those sites that
appear to warrant renedial action or funding under CERCLA will also serve to
make the NPL a nmore useful managenent tool for EPA, e.g., in setting priorities

for review ng and addressing sites

A determ nation that a site "appears to warrant" remedi al action or funding
under CERCLA woul d not reflect a judgnent that renedial action should be taken
or funds spent at a site. As has always been the case, the decision to list a
site on the NPL is not sufficiently refined to nake final determ nations as to
whi ch sites pose threats qualifying for remedial action under CERCLA (see 48 FR
40658, September 8, 1983). Rather, the findings are meant to pinpoint problem
sites that deserve nmore conprehensive analysis under CERCLA. The approach being
di scussed today would sinply add a judgnment that no other authority is currently
avail able to address the problem and thus the site should be listed on the NPL
for further evaluation.

2. Current Deferral Policies. EPA s current deferral policy has been
limted to sites that can be addressed by the corrective action authorities of
RCRA Subtitle C or that are subject to regulation by the Nucl ear Regul atory
Commi ssion. EPA is now considering, and seeks conmment on, the possibility of
deferring nore generally to Federal authorities. This would be consistent with
the view of the NPL as a Iist of sites where response action is appropriate
under CERCLA.

Currently, RCRA Subtitle C facilities are listed on the NPL only if
necessary corrective actions under RCRA are unlikely to be perfornmed (51 FR
21054, June 10, 1986), or if certain criteria for listing are met (53 FR 23978
June 24, 1988). Three categories of RCRA facilities have been identified where
it is unlikely that RCRA corrective action will be performed: (i) facilities
owned by persons who are bankrupt, (ii) facilities that have lost RCRA interim
status and for which there are additional indications that the owner or operator
will be unwilling to undertake corrective action; and (iii) facilities, analyzed
on a case-by-case basis, whose owners or operators have shown an unwi || ingness
to undertake corrective action. On August 9, 1988 (53 FR 30002-09), EPA
announced the additional criteria that would be used in determining if a RCRA
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facility was unwilling to adequately carry out corrective action activities, and
requested conment on criteria to be used in determining if the owner/operator is
unable to pay for corrective action. On June 24, 1988 (53 FR 23978), EPA
identified four other categories of RCRA facilities that may be listed on the
NPL, i.e., non- or late-filers, protective filers, sites with pre-HSWA permts
and converters. RCRA Subtitle C facilities that nmeet any of the above
categories are appropriate for listing provided the site nmeets the HRS scoring
or other eligibility requirenments.

EPA' s present policy for Nuclear Regul atory Conm ssion-licensed sites
start 53 FR 51417

(48 FR 40658, Septenber 8, 1983) is not to list releases of source, by-product,
or special nuclear material from any Nucl ear Regul atory Comm ssion-licensed
facility on the grounds that the Nucl ear Regul atory Comm ssion has ful
authority to require cleanup of releases fromsuch facilities, but to list such
rel eases from State-licensed facilities

EPA under CERCLA does not oversee renmedial activities at deferred sites

under either the RCRA or Nucl ear Regul atory Conm ssion deferred |listing policy.
EPA generally does not believe it is appropriate under CERCLA to oversee the
wor k of other Federal agencies, or of other authorities under EPA' s jurisdiction
once a site has been deferred. (Of course, EPA would oversee the renedia
activities at a site deferred fromlisting based on a CERCLA enforcenent order.)
Al t hough a policy of deferring to other Federal authorities may result in
variations in procedures and extent of renedial action, it may be appropriate to
assune that the Federal authority will adequately address the renmedial action
The Federal |aws that have been passed have undergone national notice and
comrent, and are generally consistent in their application from State to State.
In the case of sites deferred for action under RCRA Subtitle C, the corrective
action provisions are substantially equivalent to those required under CERCLA,
and thus EPA believes it is not necessary to require conpliance with CERCLA
corrective action standards as a condition of deferral. |In the case of the

Nucl ear Regul atory Commi ssion sites, the Conm ssion has full authority and
expertise to require corrective action of the unique waste types subject to its
jurisdiction. EPA did not deemit appropriate to require conpliance with CERCLA
st andards.

Later in this section, there is discussion of the possibility of also
deferring sites, with the State's concurrence, subject to CERCLA section 106
enforcenent agreenents. This would be deferral under CERCLA authorities, and
not deferral to another Federal authority. This approach would be consistent
with the view of the NPL as a |ist of sites that appear to warrant CERCLA
funding for renedial action

3. Expanding the deferral policy to other Federal authorities. EPA s
today considering extending the deferral option to other Federal prograns as
foll ows:

i. RCRA Subtitle D Under the deferred |isting approach, RCRA Subtitle D
landfills would continue to be listed on the NPL because corrective action
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authorities are not currently available for such facilities. However, EPA
proposed regul ations that will require corrective action at new and exi sting
Subtitle D municipal waste landfills (53 FR 33313, August 30, 1988). These
regul ati ons are expected to be inplenmented by the States when they adopt permt
programs to inplenent the regulations. Only after the Subtitle D regul ations
are effective woul d new and exi sting municipal landfills generally be deferred
to the States that have adopted State permt programs that incorporate the
revised Federal Subtitle D regul ations. Because closed nunicipal landfills wll
not be regulated by Subtitle D, they will continue to be listed on the NPL if
eligible

ii. RCRA Subtitle |I. Under the deferred listing approach, EPA woul d defer
listing sites that can be addressed by Subtitle | corrective action authorities
when those authorities take effect. Section 9003(h) of RCRA gives EPA authority
to respond to petroleumrel eases from underground storage tank (UST) systenms or
to require their owners and operators to do so. It also establishes a trust
fund to finance sone of these activities. On September 23, 1988, EPA issued
final standards for the regul ation of hazardous materials in USTs under RCRA
Subtitle |I. Subpart F of those regulations requires corrective action for
"confirmed rel eases" from USTs containing either hazardous substances |isted
under CERCLA or petroleum (53 FR 37082)

However, where USTs are but one of nunerous |eaking units (landfills,
surface i mpoundnents, above ground tanks, etc.), EPA will determ ne whether to
defer to a m x of authorities or list sites on the NPL.

iii. Mning wastes. Under the deferred |listing approach, in cases where
St ates address sites using State-share nmonies fromthe Abandoned M ne Land
Recl amati on (AMLR) Fund under the response authorities of the Surface M ning
Control and Reclamation Act of 1977 (SMCRA), the sites would be deferred from
listing.

Al t hough the AMLR Fund was designed primarily to address reclamation and
restoration of |and and water resources adversely affected by past coal m ning,
SMCRA sections 409(a) and (c) provide that States can use funds to address
noncoal sites if either all coal sites have been addressed, or the Governor of
the State declares that the noncoal project is necessary for the protection of

public health or safety. It is inportant to note that generally the decision to
use AMLR funds at a particular site resides with the State concerned, except in
one narrow circunmstance. EPA will continue to add noncoal mning sites to the

NPL shoul d States choose not to take action to respond to the site under SMCRA
States may al so choose to use State-share AMLR funds for portions of CERCLA
remedi al action activities. Sites at which only portions of the renedial action
take place with AMLR funds woul d continue to be |isted

One exception to this policy is the situation where a State has funded al
of its known coal and noncoal mning projects, and is proposing to use its
remai ning AMLR funds for inpact assistance (e.g., construction of roads
recreation facilities, etc.). EPA would not list a mning site that is: (a)
di scovered in a State where it was previously thought that all mning projects
had been conpl eted and i npact assistance had been granted, (b) the site is
eligible for AMLR funding, (c) sufficient AMLR funds remain to fund the entire
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response action, and (d) the State intends to use those funds for inpact
assi stance. Currently, no sites nmeet this description

iv. Pesticide sites. To date, EPA has not finalized its policy regarding
the listing of pesticide application sites; thus, pesticide application sites
will not be generally listed on the NPL at this tine (49 FR 40320, October 15
1984). EPA believes that the Federal Insecticide Fungicide and Rodenticide Act
(FIFRA) may be the nost appropriate statute for controlling the source of
contami nation resulting fromthe registered use of pesticides since it provides
the authority to cancel or Iimt a pesticide's use or to require |abel changes
when the risks associated with use outweigh the benefits. Therefore, FIFRA will
be the primary statute used to address pesticide problems. However, EPA will
continue to list sites resulting fromleaks, spills, and inproper disposal of
pesticides. |In addition, CERCLA renoval activities, such as providing alternate
wat er supplies, may be initiated if it is determned that the rel ease or threat
of release constitutes a public health or environmental enmergency and no other
party has the authority or capability to respond in a tinely manner

v. Other Federal authorities. It is possible that by anendment, a Federa
regul atory authority not nmentioned above will be authorized to require
corrective action at sites currently addressed under CERCLA. |f so, the

affected sites would al so be addressed under the general deferred |listing
approach

vi. Oversight of Federal authorities. As noted earlier, EPA believes it
may be appropriate to assune that a Federal authority will adequately address a
site,
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and thus has to date deferred to RCRA Subtitle C and Nucl ear Regul atory

Commi ssion authorities without oversight. However, the additional Federa

aut horities being considered today for deferral do not necessarily present the
same | evel of assurance of renediation that meet the environmental protection

st andards of CERCLA. Thus, for response actions under these additional Federa
authorities, it may be appropriate to require some oversight by CERCLA officials
or a requirement that CERCLA cl eanup standards be applied. A decision by EPA to
defer to another Federal authority for the corrective action of a site does not
constitute an approval by EPA of the method or extent of the response to be
undert aken by that other authority.

EPA requests comment on the appropriateness of deferring generally to
Federal authorities, and on whether such authorities should be required to neet
some or all CERCLA standards in addressing deferred NPL sites

4. Expanding the deferral policy to State authorities. EPA believes it is
appropriate at this tine to consider broadening the scope of the deferra
policies to include State authorities in addition to Federal authorities in
recognition of other possible avenues of response action

EPA has already instituted a policy of deferring non-Federal RCRA sites to
States that are authorized to carry out the Subtitle C corrective action
authorities of RCRA (51 FR 21054, June 10, 1986). However, EPA currently does
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not defer to other State authorities even if they have authority to achi eve some
corrective action at contam nated sites. The present framework of the NPL
process has not precluded States from taking i ndependent enforcement authorities
during CERCLA renedial activities, and a State can request the enforcenent |ead
at sites on the NPL. (Under any of the proposed approaches for State deferral
a State would retain the option of having a State-lead enforcenment site |isted
Subpart F of today's proposal discusses EPA's criteria for designating a State
as the |l ead agency. The Subpart F criteria are intended solely for State-I|ead
actions under CERCLA.)

EPA has, in the past, listed sites being addressed under State authorities
so that it could ensure that simlar sites were renmediated to simlar |evels,
and in a manner consistent with the NCP. Further, public participation, ATSDR
heal th assessnments, and oversight by EPA is assured for all NPL sites. In
addition, affected communities are eligible to apply for Technical Assistance
Grants (TAGs) at sites on the NPL (53 FR 9471, March 24, 1988), and m xed
funding settlenments for renmedial action are possible.

EPA is now considering deferring to State authorities nore generally. EPA
recogni zes that many nore sites need to be addressed than present CERCLA
resources can acconpndate; by deferring some problemsites to the States, EPA
beli eves nmore overall response actions can be acconplished nmore quickly, and EPA
can direct its resources to sites that otherwi se would not be addressed. As
with any deferral, no CERCLA funds would be available to the State for the site
bei ng deferred, although EPA may exercise its enforcement or response
authorities at that site. Mreover, the State may be required to obtain on-site
permts, as permt exenptions are only available for CERCLA actions

EPA notes that even if a State has authorities applicable to Federa

facilities, the renediation of such sites will not be deferred, and Federa
facilities will continue to be listed on the NPL, consistent with CERCLA section
120(d)(2).

EPA believes it nay be appropriate to defer listing sites on the NPL to
allow the States to fully utilize corrective action authorities under their own
programs when they have prograns in place for obtaining sone corrective action
at contami nated sites. This approach is consistent with the view of the NPL as
a list of sites where response action is appropriate under CERCLA, and the site
is not being otherw se addressed.

A deferral would not be a del egation of any CERCLA authority, and it is not
intended to ensure equivalence to CERCLA. By deferring to a State authority,
EPA is not approving the renediation to be undertaken by that State authority.
In considering this deferral policy, EPA recognizes that corrective actions
under State authorities may not follow the procedures and requirenents of the
NCP, and in sone cases, this may result in differences, e.g., sone States may
have nore stringent corrective action standards than EPA while other States may
have | ess stringent corrective action standards. Requiring State authorities to
conformstrictly to NCP requirenents mght result in fewer States choosing to
undertake a site renedi ation that could be deferred. EPA requests comment on
the I evel of remediation that should be required for sites deferred to States
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It is inportant to note in instances where State authorities intend to
recover their costs fromresponsible parties under CERCLA section 107 for sites
subsequently listed on the NPL, response actions at these sites may not be
"inconsistent with" the NCP

Al t hough EPA does not intend to apply all of the procedures and
requirements of the NCP to deferred sites, EPA strongly believes that the
general public participation procedures of the NCP are a necessary part of any
State deferral policy. The NCP has specific requirements to informthe
community of releases and planned actions at a site, and to provide the public
an opportunity to coment on renoval and renedial plans. However, EPA
recogni zes that specific requirements to involve a community in renmediation
deci sions may or may not exist under State authorities. Therefore, EPA believes
if sufficient public participation requirenents do not already exist under the
State authority, the State should be required, as a condition of deferral, to
devel op a site-specific public participation plan to informthe community of
remedi ati on progress and involve the community in the renedy sel ection

EPA is requesting comment in general on the issue of deferring to State

aut horities, and requests comment on two options for inplenenting deferral to
States: (i) deferral based upon a State petition to EPA requesting deferral; and
(ii) deferral based upon a State's certification of its conmtnment and ability
to address the site according to certain CERCLA standards. EPA intends to keep
the current limted State deferral policy, i.e., deferral to authorized State
RCRA authorities, in effect while public comments are reviewed. |f a nore
expanded State deferral policy is inmplenmented, EPA would apply it prospectively
to sites as they are proposed for listing (see discussion of final sites bel ow).

i. Option 1 - Deferral based upon a State petition. Under this option, EPA
woul d defer sites fromlisting on the NPL in cases where the State petitioned
EPA for deferral. Specifically, once EPA believes that a site scores above the
HRS cutoff, or otherwi se neets eligibility requirenments for listing sites on the
NPL, EPA woul d consider deferring the site if the State petitions EPA certifying
that:

a. The State has provided reasonable notice to the public of its intent to
petition for deferral of a site, and its plans and general schedul e for
corrective action under State |aws;

b. The State will provide for public participation in the renedy selection
process; and

c. If requested by the public, the State would hold a public neeting at
which it
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di scussed its decision to petition for deferral
Under this option, the State would explain to the public and EPA its plans

and general schedule for corrective action under State |laws. EPA specifically
requests comment on whether the State should be required to hold a public
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meeting or if such neeting should be held only if requested. This option
represents a total deferral; it is not intended to ensure equival ence to CERCLA.
EPA believes that this option could maxim ze the overall number of corrective
actions that occur by allowi ng CERCLA funds and resources to be directed to
other sites at which no response action by State authorities is anticipated

This option would have no requirenments or obligations for oversight by EPA.
However, EPA would still have the flexibility to exercise CERCLA authorities to
achi eve corrective action at sites deferred fromlisting, if necessary. EPA
woul d reserve the right to term nate the deferral status of a site and take the
necessary procedural steps to list the site on the NPL where the State revises
its earlier position and requests that the site be considered for listing

ii. Option 2 - Deferral based upon a State certification. This option
woul d defer individual sites fromlisting on the NPL in cases where the State
provides a nore detailed certification of its ability and conmts to perform
corrective action according to certain CERCLA standards. Specifically, once EPA
believes that a site scores above the HRS threshold for |isting, or otherw se
meets eligibility requirements for listing sites on the NPL, EPA woul d consider
deferring the site if the State denopnstrates and certifies in witing to EPA the
foll ow ng:

a. The existence of State regulatory response or enforcenent authorities
that are sufficient to achieve corrective action

b. Sufficient State personnel and funds conmtted for either: (1)
enforcenent actions, conpliance nmonitoring, and oversight of PRP renmediation, or
(2) State-inplenented corrective action.

c. Satisfactory schedules with mlestones to conplete the enforcement or
corrective action process.

d. Commtnment to provide status reports to EPA and the public.

e. Provision for public participation in the renedy sel ection process, and

f. Commtnent to select a remedy that is consistent with the cleanup
standards of section 121 of CERCLA.

This option acconplishes the overall goal of increasing the States'
invol vement in the corrective action process, thereby maki ng CERCLA resources
avail able for other sites. It would require greater EPA oversight than the
first option, and requires remedi ati on consistent with standards in section 121
of CERCLA.

As discussed in the first option, EPA would retain its right to apply
CERCLA authorities at deferred sites, if necessary. Additionally, EPA would
consider term nating the deferral status of a site and taking the necessary
procedural steps to list the site on the NPL if any of the commtnments in the
State certification were not net.

For both options, EPA is considering two managenent approaches to account
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for sites that are deferred. The first approach would be to propose deferra
site candidates for listing on the NPL, and solicit public coment on the HRS
score and the deferral issue. |If a decision is nade to defer, the sites would
remain on the proposed NPL in a stayed, deferred status. This would provide the
public with information on the sites EPA has deferred fromlisting, and would
all ow EPA to engage in final rulemaking to place the site on the NPL in an
expedi tious manner if term nation were necessary. (In such a case, EPA would
request conment on term nation of the deferral prior to pronmulgating the site on
the final NPL.)

If deferred sites are proposed on the NPL in a stayed, deferred status
ATSDR heal th assessnments woul d be performed at those sites, and affected
communities would be eligible to apply for TAGs. EPA requests conments on
whether it is appropriate to issue TAGs at these sites, since one purpose of the
deferral policy is to direct Fund nonies to sites that otherw se cannot be
addressed by authorities other than CERCLA.

The second managenent approach EPA is considering would be to defer sites
to States prior to, and wi thout, NPL proposal. This could conserve the
resources that EPA would use for proposal so that they could be applied to other
sites. Under this approach, the responsibility to informthe public about
deferred sites could be left solely to the States through the petition or
certification procedures discussed above. Alternatively, EPA could retain the
role of inform ng the public through a separate, non-NPL listing in the FEDERAL
REGI STER of deferred sites. |In either case, by not first proposing the site
EPA woul d have to propose the site to the NPL and take conment on the HRS score
before addressing a site under the CERCLA renedi al programif deferra
termnation is necessary. (Of course, the HRS score would not change as a
result of any response actions taken by the State during the period of deferral
consistent with EPA's past practice explained at 48 FR 40664, Septemnber 8
1983). However, EPA could apply certain CERCLA response authorities to the
sites prior to their listing, including renmoval actions and renedi a
i nvestigations.

Further, due to the absence of NPL proposal under this approach, ATSDR
woul d not be required to performa health assessnent at the deferred site
(CERCLA aut horizes ATSDR to perform health assessnents in response to requests
fromthe public. Petitions for health assessments will require data showing a
hi gh probability of the existence of a current or potential health problem) In
addi tion, TAGs would not be avail abl e (CERCLA does not authorize TAGs at non- NPL
sites) and the possibility of m xed funding settlenments for renmedial actions at
such sites would be precluded.

EPA specifically requests conment on whether a site deferred to a State
shoul d be proposed to the NPL in a "deferred" category, or whether the public
shoul d be inforned of the deferral through a non-NPL notification or State
action.

EPA wi ||l consider coments on the current policy and the two options for
deferral to State authorities. |f EPA determines that it is appropriate to
revise the current policy, EPA may adopt one of the options described or a
combi nation of both.
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5. Sites regulated by nultiple authorities. EPA recognizes that there may
be sone sites that are regulated by a m x of authorities. |In cases such as
these, EPA requests comment on whether the site should be deferred to a m x of
aut horities, or whether EPA should address the site conprehensively under
CERCLA.

6. Deferral of sites with agreenents under CERCLA enforcenent authorities

Currently, it is EPA's policy to keep enforcenent-lead sites on the NPL until
the selected remedy is conplete in order to ensure that CERCLA Fund resources
are available to quickly achieve mtigation if the PRPs fail to conply with
CERCLA orders or enforcenment agreenents, and to keep the public apprised of
remedi al progress at the site. This policy also provides for the potenti al
availability of TAGs, the performance of ATSDR health assessments at affected
sites, and allows for the possibility of m xed funding for renedial actions

However, in addition to the State deferral options previously discussed
EPA is also considering options for not listing, or deferring fromlisting sites
where PRPs enter into Federa
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enforceabl e agreenents for site renedi ati on under CERCLA. A policy of not
listing sites where enforceable cl eanup orders or agreements under CERCLA are in
place may facilitate EPA efforts to expeditiously obtain such enforceable
agreenments for renmedial action at sites that would otherwi se be listed on the
NPL and eval uated under the CERCLA renedial program EPA would retain approva
authority over any remedial action at sites deferred fromlisting based on an
enf orceabl e CERCLA order or agreenent. State concurrence would be necessary for
deferring sites under this policy.

Al t hough EPA has not yet reached a decision on this issue, the options
bei ng considered today are within EPA's discretion under the statute. CERCLA
section 104(a) (1) authorizes EPA to respond to the release or threat of release
of hazardous substances, but provides that a PRP may be allowed to carry out the
action if the President or his delegate "determ nes that such [renpval and
remedial] action will be done properly and pronptly by the owner or operator of
the facility or vessel or by any other responsible party." |In addition, CERCLA
section 105(a)(8)(A) directs EPA to "the extent practicable, to tak[e] into
account" appropriate factors in devel oping the NPL, giving EPA broad discretion
to consider such factors as PRP renedi al action agreenents.

EPA seeks comment on two principal options: (i) deferral to CERCLA
enforcenment authorities prior to NPL proposal based on an agreement to carry out
the EPA-selected renmedi al design/remedial action (RD/RA) pursuant to a consent
decree, and (ii) deferral at the time of proposal based on an agreement to
conduct a remedial investigation/feasibility study (RI/FS) for that site, with
the proposed site dropped if the PRP subsequently agrees to performthe RD/ RA
pursuant to a consent decree. Both options will continue to assure the
opportunity for public comment on the renmedy sel ected by EPA under the CERCLA
consent decree. This CERCLA enforcenent authority deferral policy being
considered today will not be inplemented until public conments have been
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considered. EPA intends to keep the current deferral policies in effect while
comments are reviewed. |If this deferral policy is issued, EPA plans to apply it
prospectively (see discussion of final sites below). These options, and

vari ati ons of these options, are discussed bel ow.

i. Option 1: Pre-proposal deferral based on agreenent to perform RD/ RA.
Under this option, EPA would, with the concurrence of the State agency, defer
listing of a site if a PRP were willing to enter into a consent decree with EPA
for the total renediation of a site prior to the site's proposal for NPL
listing. However, EPA would not delay the normal process for assessing sites
devel opi ng HRS scores, and proposing on the NPL. Only those sites for which a
consent decree is signed prior to proposal of the site on the NPL would be
consi dered

Because conpleted prelimnary assessnments and site investigations are
publicly avail abl e documents, EPA believes that many PRPs will have adequate
informati on concerning the potential listing of a site on the NPL in order to
deci de whether to begin negotiations of a consent decree with EPA for
remedi ation of a site. However, EPA intends to continue its policy of not
releasing draft HRS scores prior to a decision to propose a site for the NPL.
EPA woul d sinmply acknowl edge that a site is being considered for listing on the
NPL.

Under this option, nore consent decrees providing for remedi ati on may be
si gned, freeing CERCLA Fund resources for remedial action at other sites
(CERCLA resources would be required for oversight of sites deferred based on an

agreement under CERCLA enforcenment authorities.) Mor eover, these consent
decrees would represent enforceabl e agreements under CERCLA for the entire
response effort, including remedial action, and would provide the necessary

| egal assurances that a protective renedy, selected and approved by EPA, would
proceed in a tinmely manner. Further, EPA would select the remedy under this
approach, and the full remedial process described under Subpart E of the NCP,
including the public participation requirenents, would be required; all consent
decrees would al so be published in the FEDERAL REGI STER before entry by the
court.

This option would allow PRPs, by agreeing to an enforceabl e consent decree
under CERCLA to performthe total renmediation, to avoid the listing of their
site on the NPL. However, at this stage in the renedial process, the actua
remedy to be inplenmented will be unknown and the PRPs may be reluctant to agree
to inplement a remedy of unknown cost and dimensions. Even if the PRPs agreed
to inplement the EPA-sel ected renedy, they m ght be reluctant to waive their
rights to contest EPA's choice of remedy in the context of dispute resolution
under the consent decree, which process may involve further resource comm t nment
by EPA.

This option mght have limted applicability at sites with nultiple
parties. Because EPA does not intend to inplement a formal process prior to
proposal to notify parties of their potential responsibility at sites, there may
not be adequate tinme for numerous PRPs to agree to inplenent the site renedy to
be selected by EPA in the future.



73

If a PRP fails to conplete the remedy and the enforcement nmechani sns
avai | abl e under the consent decree are not successful (e.g., if the PRP is
financially unable to continue the work), Fund-financed action could not be
taken until the site was listed on the NPL (although financial assurances such
as performance bonds could also be required under this option to ensure that
remedi al action would continue)

Under this approach, because sites would not be listed or proposed for
listing on the NPL, TAGs woul d not be avail able and ATSDR heal th assessments
woul d not be required (see State deferral discussion).

As part of this option, EPA is also seeking comment on the appropriate
met hod for identifying problemsites to the public if those sites are not
proposed for the NPL because of deferral to a CERCLA enforcenent agreenment. One
alternative is to publish a notice in the FEDERAL REG STER identifying sites
that are to be deferred prior to proposal on the NPL. Another alternative is to
notify the affected public of the deferral by publication in a |oca
newspaper (s) of general circulation. Of course, once a consent decree is
| odged, the public will be notified (pursuant to 28 CFR 50.7), and will have an
opportunity to conment on the remedy that EPA ultimately selects

ii. Option 2: Proposal and deferral based on an agreenent to conduct
RI/FS. EPA is also considering an option under which EPA woul d propose a site
for listing on the NPL, but would defer final listing of the site if the PRPs
agree to performthe RI/FS under an enforceabl e CERCLA agreenent (adm nistrative
order or consent decree). The site would remain on the proposed NPL (in a
stayed, deferred status) until the RI/FS is conpleted, the public comments on
the remedy are received, and the record of decision is issued. |If the PRPs
agree to inplenment the remedy selected in the record of decision under an
enf orceabl e consent decree or order under CERCLA, the site would be dropped from
the proposed list; if they do not, EPA would proceed to list the site on the
final NPL. Adoption of this option would make the final NPL a list of sites
where CERCLA Fund-financed
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action appears to be warranted, rather than a list of sites where CERCLA action
whet her Fund-financed or enforcenent |ead, appears to be warranted

Because sites would be formally proposed for listing, the PRPs would be
fully infornmed of the opportunity of entering into an enforceable CERCLA
agreement. This approach may encourage PRP performance of RI/FSs and RD/ RAs

thus freeing CERCLA Fund nonies for other sites. 1In addition, because deferra
candi dates would remain on the proposed NPL until a final consent decree is
entered, EPA can proceed rapidly to final listing and site renedi ation using the

Fund in the event the PRPs do not agree to inplenent the selected remedy. This
option would al so ensure that EPA has substantial input into, and control over
the PRP-conducted RI/FS or RD/RA, since both efforts would be conpleted under
the terns of enforceabl e agreements under CERCLA, and with EPA oversight.

The process contenplated in this option would allow a PRP to avoid listing
on the final NPL by agreeing to undertake a renmedi al response pursuant to an
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enf orceabl e agreenment under CERCLA. |In addition, in contrast to the first
option (defer prior to proposal), the PRPs are entering into agreements in a
st epwi se fashion and are not conmtting to final site remediation until the
remedi al options have been fully explored if necessary.

If the PRP does not consent to inplement the renmedy identified as a result
of the RI/FS, Federal funds could not be spent for the renmedial action until the
site was listed as final on the NPL. However, additional planning or renpoval
actions under section 104 could take place if necessary.

A variation on this option would be that, rather than proposing the site
for listing on the NPL, the site would be included on a special |ist pending the
PRPs entering into a consent decree. This variation presents a greater risk of
delay in renedial action because if the PRP fails to sign a consent decree for
cl eanup, the site nmust be first placed on the proposed NPL, comment taken on HRS
scoring, and then placed on the final list. Additionally, because sites would
not be listed or proposed for listing on the NPL under this option, TAGs woul d
not be avail abl e and ATSDR heal th assessnents woul d not be required, and the
possibility of m xed funding settlenents for renedial actions at such sites
woul d be precluded (see State deferral discussion).

EPA will consider comments on the current policy and the two options for
deferral to enforcement authorities. |f EPA determ nes that it is appropriate
to revise the current policy of not deferring to PRPs entering into enforcement
agreenments, EPA may adopt one of the options described above or a conbination of
bot h.

7. Deletion of proposed and final sites based upon deferral to other
authorities. |In today's notice, EPA is requesting comment on deferring the
pl acenment of sites on the NPL when Federal or State authorities are available to
address contam nation at the site, as well as deferring sites where the PRPs
have signed enforceabl e CERCLA consent orders for renmedial action. EPA is also
consi dering whether this policy should be applied to sites on the final NPL
i.e., whether final NPL sites should be deleted if they are being addressed by
anot her authority or under a CERCLA consent order. On August 9, 1988 (53 FR
30005), EPA announced that it would not systematically apply the RCRA deferra
policy in certain limted circumstances. As with the general deferral policies
di scussed in today's notice, the deletion of final sites would tend to free
CERCLA' s resources for use in situations where another authority is not
avai |l abl e, and thus may hel p naxi m ze the overall number of response actions.

As stated with respect to the RCRA deferral policy, EPA does not believe
it is appropriate to systematically review the final sites already on the NPL to
see whether any are being addressed, or may be addressed, under another statute
or under a CERCLA consent order. It is EPA' s opinion that such a review would
be tinme consum ng, thereby detracting fromthe nmore inportant work of the CERCLA
program and could disrupt work at sites where CERCLA actions have already
begun. However, in certain limted circunstances, EPA believes that it may be
appropriate to renove a site fromthe final NPL before a cleanup is conplete if
EPA is satisfied that the site is being or will be addressed under another
statute or authority.
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EPA believes that it is appropriate to apply different and nore stringent
criteria in actions to delete based on deferral to other authorities for sites
that are on the final NPL, as conpared to sites that are nerely candi dates for
deferral prior to NPL listing. For final NPL sites, EPA has conpleted its
listing process, identified the site as a potential problemrequiring further
attention, and has often comenced CERCLA actions. |In addition, the listing
itself has created public anticipation of a response under CERCLA. Thus, EPA
and the public have a significant interest in seeing that these sites are
addressed. EPA does not believe that applying different criteria to final sites
that may be deleted will cause any significant prejudice to any party; as EPA
has stated repeatedly in the past, inclusion on the NPL does not determ ne the
liability of any party for the cost of any response actions that nay be taken at
a site (48 FR 40659, Septenber 8, 1983)

Therefore, EPA is considering applying this policy on a case-by-case basis
inthe following limted circunstances. A site may be an acceptabl e candi date
for deletion based upon deferral to another authority where EPA is presented
wi th evidence that:

i. Asite on the NPL is currently being addressed by another regulatory
aut hority under an enforceable order or permt requiring corrective action or
the PRPs have entered into a CERCLA consent order to performthe RD/ RA;

ii. Response is progressing adequately;

iii. Deletion would not otherw se disrupt an on-goi ng CERCLA response
action; and

iv. Al criteria for deferral to that authority have been net (i.e., the
requesting party nust nmeet all conditions for deferral to that authority in
addition to the three specific criteria set out above for deletion based upon
deferral).

EPA woul d generally consider it to be a disruption of a CERCLA renedi a
action to defer a final NPL site in situations where funds and/or personnel have
been comm tted for further action such as an RI/FS, renmedial design or renedia
construction activity.

To date, sites have been deleted from NPL only "where no further response
is appropriate,"” such as where renedi al actions have been conpleted either by
the PRPs or through Fund-financed response, or where no renedi al nmeasures have
been deenmed necessary (current NCP " 300.66(c)(7), reproposed today as
" 300.420(e)(1)). In order to delete sites for deferral, it nmay be necessary to
adopt additional deletion criteria or to reinterpret the existing criteria to
apply to instances where another authority is addressing the site, and thus, no
further response is appropriate under CERCLA (or, alternatively, that no further
response i s necessary using CERCLA funds). As with any deletion, a deletion
based upon a decision to defer would be entered only after a notice of intent to
del ete (and defer) is filed in the FEDERAL REG STER and comment is taken. |If
EPA | ater determ nes that CERCLA remedial action is necessary at the site, the
site would remain eligible for CERCLA Fund-financed renedi al action and
relisting on the NPL without the
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requirement to reapply the HRS (current NCP " 300.66(c)(8), reproposed today as
" 300.420(e)(2)).

EPA requests comment on the policy of deleting final sites based upon
deferral to other authorities, and on the criteria that should be applied in
review ng petitions for such del etions.

8. Effective Date of Policy. No deferral policy being considered today
will be inplemented until public comments have been considered. EPA intends to
keep the current deferral policies (e.g., RCRA and Nucl ear Regul atory
Commi ssion) in effect while such comments are being revi ewed
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" 300.430 REMEDI AL | NVESTI GATI ON/ FEASI BI LI TY STUDY (RI/FS)
AND SELECTI ON OF REMEDY

Today EPA is proposing nmajor revisions to Subpart E to incorporate the new
requirements of the 1986 CERCLA reauthorization amendnents into existing
procedures, and to reflect program managenent principles EPA intends to foll ow
in order to promote the efficiency and effectiveness of the renedial response
process. Chief anong these principles is a bias for action

The 1986 CERCLA anendments include a nunber of requirements related to the
remedi al alternatives devel opment and renedy sel ection process. Section 121 of
the statute retains the original CERCLA mandates to sel ect renedies that are
protective of human health and the environnent and that are cost-effective. In
addi tion, today's proposed revisions address the new statutory requirenments for
remedi al actions to attain the applicable or relevant and appropriate
requirements of other Federal and State environnmental |aws, the mandate to
utilize permanent solutions and alternative treatnent technol ogies or resource
recovery technol ogies to the maxi num extent practicable, and the preference for
remedi es that enploy treatnent that permanently and significantly reduces the
toxicity, mobility, or volune of hazardous substances, pollutants, or
contam nants as their principal element over those that do not.

The overarching mandate of the Superfund programis to protect human
health and the environment fromthe current and potential threats posed by
uncontrol | ed hazardous waste sites. This mandate applies to all renedia
actions and cannot be waived. The mandate for renmedies that protect human
health and the environment can be fulfilled through a variety of neans,
including the destruction, detoxification, or immbilization of contam nants
through the application of treatnent technol ogies, and by controlling exposure
to contam nants through engineering controls (such as containment) and/or
institutional controls which prevent access to contam nated areas

The CERCLA anmendnents enphasi ze achieving protection that will endure over
|l ong periods of time by mandating the use of permanent solutions to the maxi num
extent practicable and by specifying long-termeffectiveness factors that nust
be assessed under section 121(b)(1)(A - G . The anmendnents al so express a clear
preference for achieving this protection through the use of treatnent
technol ogi es as the principal elenment of remedies. These provisions reflect the
belief that treatnent that destroys or reduces the hazardous properties of
contam nants (e.g., toxicity or mobility) frequently will be required to achieve
solutions that afford a high degree of permanence. The hi ghest degrees of
permanence are clearly afforded by renmedies that are not heavily reliant on
| ong-term operation and mai ntenance foll owi ng the conpletion of an inplenmented
action.

In addition to these new mandates, the anended CERCLA retained the mandate
for selecting renedies that are cost-effective. Although cost-effectiveness
cannot be used to select a nonprotective renedy, this nmandate does require EPA
to evaluate closely the costs required to inplenment and maintain a renedy and to
sel ect protective renedi es whose costs are proportionate to their overal
ef fectiveness. This nandate establishes efficient use of resources as a
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standard for Superfund remedial actions and reflects Congress' intent to
maxi m ze the use of the Fund across a | arge number of sites. EPA intends to
focus avail abl e resources on selection of protective renedies that provide
reliable, effective response over the long-term

Thi s conbi nati on of mandates (i.e., remedies that provide permanent
solutions to the maxi mum extent practicable, the preference for treatnment as a
principal element, and cost-effectiveness) creates dynam c tensions for the
Superfund program In today's proposal EPA extends sone of the fundanenta
features of the current NCP in proposing to resolve these conpeting goals
through a process that exami nes the characteristics of sites and alternative
approaches for renmediating the problens those sites pose. This process
eval uates alternative hazardous waste nmanagenent strategies using nine criteria
related to CERCLA' s mandates to determ ne advantages and di sadvantages of the
various renedial action alternatives. This analysis identifies site-specific
trade-of fs between options, and facilitates the risk managenent deci sion which
is the fundanental nature of remedy sel ection decisions at CERCLA sites. In
bal ancing trade-of fs amobng options and selecting the protective alternative
which seems to offer the best combination of attributes in ternms of the nine
criteria and is thus npst appropriate for a given site, EPA is exercising the
di scretion granted by CERCLA to determ ne the maxi mum extent to which permanent
sol utions and treatment or resource recovery technol ogi es can be practicably
utilized in a cost-effective manner.

EPA believes that the solutions that are nost appropriate for a given site
wi Il vary depending on the size, conplexity, and |location of the site, the
magni t ude of the threats posed, the timng of the availability of suitable
treatment technol ogies, and the proximty of human and environnental receptors,
anong other factors. Wile the CERCLA anendnents strongly encourage the use of
treatment technol ogies in CERCLA renmedial actions, they allow for discretion in
dealing with site circunstances and technol ogi cal, econonm c, and inplenentation
constraints that place practical limtations on the use of treatnent
technol ogies. Treatment is nmost likely to be practicable for wastes that cannot
be reliably controlled in place, such as liquids, highly mobile materials (e.g.
sol vents), and high concentrations of toxic conpounds (e.g., several orders of
magni t ude above | evels that allow for unrestricted use and unlimted exposure).

Treatment is less likely to be practicable where sites have |arge vol unes of

| ow concentrated material, or where the waste is very difficult to handl e and
treat (e.g., mxed waste of wi dely varying conposition). Specific situations
that may Iimt the use of treatment could include sites where: (1) treatnent
technol ogi es are not technically feasible or are not available within a
reasonable timeframe; (2) the extraordinary size or conplexity of a site makes
i mpl ementation of treatment technol ogies inpracticable; (3) inplenentation of a
treat ment-based renedy would result in greater overall risk to human health and
the environnment due to risks posed to workers or the surroundi ng comrunity
during inplementation; or (4) severe effects across environmental media
resulting frominplenmentation would occur. |In addition, there are CERCLA sites
or portions of sites where the concentrations of the wastes are at |ow
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|l evel s or are substantially immobile, and where the wastes can be reliably
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contai ned over a long period of time through the use of engineering controls.
In these situations, treatment may not always offer a sufficient degree of
i ncreased permanence and long-term protection to be cost-effective

CERCLA sites are frequently conplex and involve a nunber of different
probl ems. EPA believes that it often will be the case that the npst appropriate
solution for a site will involve a conmbination of nmethods of achieving
protection of human health and the environnent. Mst frequently, EPA expects
that treatment of the principal threats posed by a site, with priority placed on
treating highly toxic, highly mobile waste, will be combined with engineering
controls (such as containment) for treatnment residuals and untreated waste

As appropriate, institutional controls such as water use and deed
restrictions may suppl ement engineering controls for short- and long-term
management to prevent, or limt exposure, to hazardous substances, pollutants,
or contaminants. Institutional controls will be used routinely to prevent
exposures to rel eases during the conduct of a remedial investigation and
feasibility study, during remedial action inplenmentation, and as a supplenent to
engi neering controls designed to manage wastes over tine. The use of
institutional controls to restrict use or access should not, however, substitute
for active response neasures (e.g., treatnent and/or containment of source
material, restoration of ground waters to their beneficial uses) as the sole
remedy unl ess such active neasures are determi ned not to be practicable, based
on the bal ancing of trade-offs among alternatives that is conducted during the
sel ection of renedy. These trade-offs, based on the nine criteria, are
identified during the analysis of alternatives.

EPA recogni zes that the approach presented in today's proposed rule is not
the only approach possible for resolving the conmpeting goals and requirements of
the Superfund program Therefore, later in this preamble EPA presents four
alternative approaches. Two of those alternatives are site-specific bal ancing
approaches that, while simlar to the one proposed in today's rule, differ
primarily in terms of how they organize the evaluation criteria, and how t hey
incorporate the statutory requirenents to select renedies that are
cost-effective and that use permanent solutions and treatnment technologies to
t he maxi mum extent practicable. The two additional alternatives presented | ater
represent different approaches to remedy selection, based on different views of
the goal s and purposes of the Superfund program EPA solicits coments on these
four alternative approaches as well as the approach presented in today's
proposed rule.

A. Program Managenent Principles

Today's proposal also includes revisions to the 1985 NCP that are not
mandat ed by CERCLA. These revisions reflect principles by which EPA intends to
manage the Superfund remedi al program These principles stem from experience
gai ned over the first eight years of the program | n managi ng CERCLA sites, EPA
must bal ance the goal of definitively characterizing site risks and anal yzing
alternative renmedi al approaches for addressing those threats in great detail
and the desire to inplenment protective measures quickly. EPA intends to bal ance
these goals with a bias for initiating response actions necessary or appropriate
to elimnate, reduce, or control hazards posed by a site, as early as possible.



80

EPA will promote the responsiveness and efficiency of the Superfund program by
encouragi ng action prior to or concurrent with conduct of an RI/FS as
information is sufficient to support remedy selection. \While the bias for
action pronotes multiple actions of limted scale, the programis ultimte goa
continues to be to inplenent final remedies at sites

Early action may be taken at a site via enforcement or Fund-financed
activities taken under renmoval or renedial authorities. In deciding between
using renoval and renedial authorities, the | ead agency shoul d consider
(i) the criteria and requirenents for taking renoval actions in " 300.415 of
today's proposed rule; (ii) the statutory limtations on renoval actions and the
criteria for waiving those limtations; (iii) the availability of resources; and
the (iv) urgency of the site problem Specific actions that may be taken under
rempval authorities include emergency action, non-time-critical removals, and
expedi ted response actions. A discussion of these activities is included in the
" 300. 415 preanble section. Early actions using renmedial authorities are
initiated as operable units

The Superfund program has long pernmitted renmedial actions to be staged
through multiple operable units. Operable units are discrete actions that
conprise increnental steps toward the final remedy. Operable units may be
actions that conpletely address a geographical portion of a site or a specific
site problem (e.g., druns and tanks, contanm nated ground water) or the entire
site. Operable units include interimactions (e.g., punping and treating of
ground water to retard plume mgration) that nust be foll owed by subsequent
actions which fully address the scope of the problem (e.g., final ground water
operable unit that defines the remediation |evel and restoration tinmeframe).
Such operable units nmay be taken in response to a pressing problemthat will
wor sen i f unaddressed, or because there is an opportunity to undertake a limted
action that will achieve significant risk reduction quickly.

The appropriateness of dividing renedial actions into operable units is
determ ned by considering the interrelationship of site problenms and the need or
desire to initiate actions quickly. To the degree that site problems are
interrelated (e.g., contam nated soils and ground water), it may be npst
appropriate to address the problens together. However, where problens are
reasonably severabl e, phased responses inplenented through a sequence of
operable units nay pronote nore rapid risk reduction

Rel ated to the bias for action is the principle of streamining, which EPA
intends to enphasi ze in managi ng the Superfund program as a whole and in
conducting individual renedial action projects. On a project-specific basis,
recommendations to ensure that the RI/FS and renedy sel ection process is
conducted as effectively and efficiently as possible include

a. Focusing the remedial analysis to collect only additional data needed
to devel op and evaluate alternatives and to support design

b. Focusing the alternative devel opnent and screening step to identify an
appropriate nunmber of potentially effective and inplenmentable alternatives to be
anal yzed in detail. Typically, a limted number of alternatives will be
eval uated that are focused to the scope of the response action pl anned
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c. Tailoring the level of detail of the analysis of the nine eval uation
criteria (see below) to the scope and conplexity of the action. The analysis
for an operable unit may well be less rigorous than that for a conprehensive
remedi al action designed to address all site problens;

d. Tailoring selection and docunentation of the remedy based on the

limted scope or conplexity of the site problem and renedy. |In particular
operable units initiating interimrenedies may require |ess conpl ex
justifications because they are limted actions that will only require m nimm
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docunentation of statutory findings based on the presunption that additiona
response will further address the site problem

e. Accelerating contracting procedures and collecting sanples necessary
for remedi al design during the public coment period.

Al t hough the level of effort and extent of analysis required for an RI/FS
will vary on a site-specific basis, the procedural steps needed for remedy
sel ection do not. These steps, however, may be | ess extensive depending on the
conpl exity and scope of the problem being addressed. Regardless of the |evel of
effort and analysis on a specific RI/FS, the |ead agency is responsible for
ensuring that all procedural requirenents are nmet, including support agency
participation, soliciting public conment, devel oping an adm nistrative record
and preparing a record of decision.

Circunstances that may be particularly conducive to a nore stream ined
anal ysis during an RI/FS include

(1) Site problenms are straightforward such that it would be inappropriate
to develop a full range of alternatives. For exanple, site problens may only
involve a single group of chem cals that can only be addressed in a limted
nunmber of ways, or site characteristics (e.g., fractured bedrock) are such that
avai |l abl e options are limted. To the extent that obvious, straightforward
probl ems exist, they nay create opportunities to take actions quickly that will
afford significant risk reduction

(2) The need for pronpt action to bring the site under initial contro
out wei ghs the need to exam ne all potentially appropriate alternatives;

(3) ARARs, guidance, or program precedent indicate a limted range of
appropriate response alternatives (e.g., PCB standards for contam nated soils,
Superfund Drum and Tank Gui dance, BDAT requirenents);

(4) Many alternatives are clearly inpracticable for a site fromthe outset
due to severe inplementability problenms or prohibitive costs (e.g., conplete
treatment of an entire large municipal landfill) and need not be studied in
detail; and

(5) No further action or extremely limted action will be required to
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ensure protection of human health and the environment over tinme. This situation
will most often occur where a renoval measure previously has been taken

The bias for action and principles of streamining are considered
t hroughout the life of a renmedial project but begin to be evaluated as site
management planning is initiated. Site nmanagement planning is a dynamc
ongoi ng, and informal strategic planning effort that generally starts as soon as
sites are proposed for inclusion on the NPL and continues through the RI/FS and
remedy sel ection process, renedi al design and remedi al action phases, to
deletion fromthe NPL. This strategic planning activity is the means by which
the | ead and support agencies determ ne the types of actions and/or analyses
necessary or appropriate at a given site and the optimal timng of those
actions. At the RI/FS stage, this effort involves review of existing site
i nformati on, consideration of current and potential risks the site poses to
human health and the environment, an assessment of future data needs
under st andi ng of inherent uncertainties in the process, priorities anpng site
probl ems and the program as a whole, and prior program experience. The focus is
on taking action at the site as early as site data and information make it
possible to do so

B. Major Revisions To The RI/FS And Sel ection Of Renedy
Process

The RI/FS process proposed today incorporates statutory requirenments,
reflects the program nmanagenent principles of the bias for action, streamining
and site managenent planning, and builds on the engineering and anal ytical steps
established in the current NCP. The RI/FS renedy sel ection process is portrayed
in the followi ng specific steps: (1) project scoping which includes devel oping
wor kpl ans; (2) a renmedial investigation that typically includes gathering basic
site data for site characterization and the baseline risk assessment, and
conducting treatability studies; (3) a feasibility study, which includes the
devel opnment of alternatives, a screening step, as necessary, and a detailed
anal ysis of the alternatives; (4) renedy selection; and (5) docunentation. As
presented in today's proposal, these steps appear highly articul ated and
distinct. |In practice, the steps are usually highly interactive. The RI/FS
process should be tailored to match the scope and nature of the site problens.

The steps in the process are intended to ensure that renedial alternatives
are forrmul ated to be protective of human health and the environnment and designed
to nmeet the applicable or relevant and appropriate requirements of other Federa
and State environmental |aws. Judgments as to the cost-effectiveness of the
alternatives and the extent to which permanent solutions and treatnent or
resource recovery technol ogies can be practicably utilized at a given site are
made in the remedy sel ection process, as trade-offs between protective
alternatives are bal anced.

1. Project scoping. The purpose of scoping is to define nmore specifically
the appropriate type and extent of investigative and anal ytical studies that
shoul d be undertaken for a given site. Scoping is distinct fromsite nmanagenent
planning in that it entails formal planning for both the remedial investigation
and feasibility study. Scoping has been separated fromthe renedi a
investigation section to which it is attached under the current NCP sinply to
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hi ghli ght the workpl an devel opment process and the devel opnent of other project
pl ans such as the sanpling and anal ysis plan (SAP), the health and safety plan
(HSP), and the community relations plan (CRP).

During scoping, to assist in evaluating the possible inpacts of rel eases
fromthe site on human health and the environment, a conceptual understandi ng of
the site should be established considering in a qualitative manner the sources
of contam nation, potential pathways of exposure, and potential receptors. This
prelimnary characterization is initially developed with readily avail abl e
information and is refined as additional data are collected. A site-specific
baseline risk assessnment with additional qualitative and/or quantitative aspects
will be perfornmed during the RI to build on this conceptual understandi ng by
characterizing further the type and nagnitude of potential risks. The
identification of potential ARARs and other criteria, advisories and gui dance to
be considered (TBCs) will begin during scoping as |ead and support agencies
initiate a dial ogue on potential requirenents during planning meetings or
di scussions that occur between agencies. Under CERCLA section 121(d)(2)(A)(ii)
State requirenents nmust be identified in a tinely manner in order to be
consi dered ARARs. Sections 300.430(d) and (e) and 300.510(d) in today's
proposed rul e describe the process for identification of ARARs by the |ead and
support agencies

The main objectives of scoping are to identify the types of decisions that
need to be made, to determine the types (including quantity and quality) of data
needed, and to design efficient studies to collect these data. The scope and
detail of the investigative studies and alternative devel opnent and anal ysis
should be tailored to the conplexity of site problems. This will require a
consi deration of how the phases of the remedial process could nost appropriately
be conducted and the

start 53 FR 51525

|l evel of effort and analysis required for each phase. The greatest
opportunities to streamine the analysis generally will occur when the scope of
the study and renedial action are Iimted to a small part of the site, or when
the threats are clearly defined and technical solutions are straightforward

2. Renedial investigation (RI). The Rl includes: (i) the collection of
data identified during project scoping as necessary to characterize the site and
evaluate renedial alternatives; (ii) the characterization of current and
potential risks through a baseline risk assessment; and (iii) treatability
studi es, as appropriate. Today's proposed revisions enphasize that the program
management principle of streamining will be applied to determ nations of what
is necessary to adequately characterize a site. Site-specific judgnents are
required to determ ne how nuch additional information is necessary to support
deci sions, taking into consideration the added tinme and costs of collecting and
anal yzing the data

During site characterization, site-specific data are collected and
assessed to deternmine what, if any, types of response actions are warranted. In
l'ight of CERCLA's nmandate to assess permanent solutions, alternative treatnent
technol ogi es, and resource recovery technol ogies, EPA is proposing to collect,
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as appropriate, data about treatnment technol ogies, such as characteristics of
the waste or the site that affect the types of treatnment possible and the
effectiveness of treatnent approaches, the extent to which substances on-site
may be reused or recycled, and the potential for future releases if any
substances or treatment residuals remain on-site. The RI may al so include
treatability studies that are needed to better evaluate potential technol ogies.

Once the contam nants of concern at a site have been identified, the
baseline risk assessnment is initiated to determ ne whether the site poses a
current or potential risk to human health and the environment in the absence of
any renedi al action. It provides the basis for determ ning whether or not
remedi al action is necessary and the justification for perform ng renedi a
actions. The Superfund baseline risk assessment process may be viewed as
consi sting of an exposure assessment conponent and a toxicity assessnent
conmponent, the results of which are conbined to devel op an overal
characterization of risk. As indicated above, these assessnments are site-
specific and therefore may vary in both detail and the extent to which
qualitative and quantitative analyses are utilized, depending on the conplexity
and particular circunstances of the site, as well as the availability of
pertinent ARARs and other criteria, advisories, and gui dance

An exposure assessnent is conducted to identify the magnitude of actual or
potential human or environnental exposures, the frequency and duration of these
exposures, and the routes by which receptors are exposed. This assessnent
i nvol ves devel opi ng for each site a current exposure scenario as well as a
reasonabl e maxi mum exposure scenario. The current exposure analysis is used to
determ ne whether a health or environmental threat exists based on existing site
conditions. The reasonabl e maxi mum exposure scenario is used to provide
deci si onmakers with an understandi ng of potential future exposures and should
include an assessnent of the likelihood of such exposures occurring. This
exposure scenario will provide the basis for the devel opnent of protective
exposure |evels

The toxicity assessment conponent of Superfund risk assessnment considers
(a) the types of adverse health or environnental effects associated with
chem cal exposures; (b) the relationship between magnitude of exposures and
adverse effects; and (c) related uncertainties such as the weight of evidence
for a particular chem cal's carcinogenicity in humans. Typically, the Superfund
risk assessnment process relies heavily on existing toxicity information or
profil es devel oped on specific chem cals. These are generally estinmted
carci nogen exposures that may be associated with specific lifetime cancer risk
probabilities (risk-specific doses or RsDs), and noncarci nogen exposures that
are not likely to present appreciable risk of significant adverse effects to
humans (i ncludi ng sensitive subgroups) over lifetinme exposures (reference doses
or RfDs).

During risk characterization, chem cal-specific toxicity information is
conpar ed both agai nst neasured contam nant exposure |evels and those |evels
predicted through fate and transport nodeling to determ ne whether |evels at or
near the site are of potential concern. Results of this analysis are presented
with all critical assunptions and uncertainties so that significant risks can be
readily identified
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3. Feasibility study (FS). The purpose of the FS is to provide the
deci si onmaker with an assessment of alternatives, including their relative
strengt hs and weaknesses, and the trade-offs in selecting one alternative over
another. The FS process involves devel oping a reasonabl e range of viable
remedi al alternatives and analyzing these alternatives in detail using nine
evaluation criteria. Because the RI and FS are conducted concurrently, this is
an interactive process in which potential alternatives and renedi ati on goals are
continually refined as additional information fromthe Rl becomes avail abl e

i. Establishing protective renmedial action objectives. The first step in
the FS process involves devel opi ng renedi al action objectives for protecting
human health and the environnment which should specify contam nants and medi a of
concern, potential exposure pathways, and prelimnary renedi ation goals. The
prelimnary remedi ati on goals, by establishing initially acceptable contam nant
|l evel s for each exposure route, assist in setting paranmeters for the purpose of
eval uating technol ogi es and devel opi ng renedi al alternatives. Because these
prelimnary remedi ation goals typically are fornul ated during project scoping or
concurrent with initial RI activities (i.e., prior to conpletion of the baseline
risk assessnment), they are initially based on readily avail able environnmental or
heal t h-based ARARs (e.g., MCLs, WQC) and other criteria, advisories, or guidance
(e.g., RfDs). As new information and data are collected during the R
including the baseline risk assessnment, and as additional ARARs are identified
during the R, these prelimnary remediati on goals may be nodified as
appropriate to ensure that renedies conply with CERCLA's mandate to be
protective of human health and the environnent and conply with ARARS.

During the devel opnent and analysis of alternatives, the risks associated
with potential alternatives, both during inplenentation and follow ng conpletion
of remedi al action, are assessed, based on the reasonabl e maxi num exposure
scenari o and any other controls necessary to ensure that exposure |evels are
protective and can be attained. These are generally assessed for each exposure
route unless there are nmultiple exposure routes where conbined effects may have
to be considered. For noncarcinogenic chem cals, EPA has concl uded that
protection is achieved when exposures are such that no appreciable risk of
significant adverse effects to individuals over a lifetine of exposure exist.

For carcinogens, EPA uses health-based ARARs to set remediati on goal s when
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they are available. \When an ARAR does not exist, EPA guidance has been to
select remedies resulting in cunulative risks that fall within a range of 10* to

107 individual lifetime excess cancer risk. EPAis willing to continue
using this range in the future as it provides flexibility in devel oping
protective remedies suitable to site-specific conditions. However, EPA is
interested in receiving conment on a risk range of 10*“ to 10° since this risk
range is used in certain other EPA prograns.

The risk range is inmportant because it is a standard used by EPA to conply
with CERCLA's mandate to protect human health. Furthernore, the choice of risk
range will continue to be inportant as the Superfund program matures and as
related science and policy evolve
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EPA, therefore, solicits comment on two potential risk ranges in
particular -- the current 10* to 107 range and an alternative 10* to 10°° range -
- and on issues related to these or alternative risk ranges. Comenters are
requested to provide as nmuch supporting information as practical for any
alternatives suggested. |ssues that comenters may want to consider include the
foll ow ng:

(1) The potential inpact of inmprovenents in the understanding of cancer
ri sk assessnment, including biological mechanisnms, interpretation of data
measures of exposure, etc.

(2) The ability of available analytical methods to neasure chenmi ca
substances at concentrations associated with low |l evels of risk

(3) Possible advantages or disadvantages of a narrower or broader risk
range, or of a single risk value

(4) The desirability of using a risk range for cleanup at these sites to
protect current and potential sources of drinking water that is more stringent
than the 10* to 10°° range that characterizes drinking water standards and that
is nore stringent than what is considered de mnims risk under other prograns.

(5) The ability of treatnent technol ogies to achieve cl eanups at specified
levels of risk. This may include technol ogies that are unable to achieve
rempval of contaminants to very low levels, as well as other technol ogi es that
can only achieve low |l evels of risk

(6) Whether available funds should be used to attain very |low | evels of
risk at a limted nunmber of sites, or to achieve cleanup at nore sites (at
somewhat higher levels of risk for some sites) with a greater reduction in
overal | risk.

(7) The effect of achieving particular risk levels on the tine needed to
conpl ete the renedial action and the extent to which this should be considered
when sel ecting renedies

(8) The relationship between EPA's risk range and those used in State
Superfund progranms, including the inpact of EPA's range on the devel opnent of
State prograns.

(9) The evolving issue of public perception of relative risks in our
soci ety.

Commenters are invited to address these and other issues related to either
the Superfund program s risk range or alternatives that they may suggest.

I'n general, chem cal -specific ARARs are set for a single chem cal or
closely related group of chem cals. These requirenents typically do not
consider the m xtures of chemicals and other conditions (e.g., nultiple pathways
of exposure) that may be found at CERCLA sites. Therefore, due to site-specific
factors, renediation goals set at the |level of single chenical-specific
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requi rements may not adequately protect human health or the environnent at that
site. In these instances, renedi ation goals may be set below the
chem cal -specific requirements (i.e., at nore stringent levels) in order to
obtain a renedy that is protective. Remedies resulting in cunulative risks that
fall within the generally acceptable risk range for carcinogens (10* to 107) or
meet acceptable |l evels for noncarcinogens are said to be protective of human
heal t h.

Superfund remedies will also be protective of environmental organisms and
ecosystens. However, "protectiveness" in this context is often considerably
| ess quantitative

During selection of remedy, the final renmediation goals, and resulting
exposure levels, will be determ ned by bal ancing the mpjor trade-offs anmong
protective, ARAR-conpliant alternatives, using specified evaluation criteria
(see sections 3.iii. and 4., below).

During the FS, pertinent factors for nmodifying the remedi ati on goals
within the acceptable risk range can be divided into three broad categories: (a)
exposure factors, (b) uncertainty factors, and (c) technical factors. |ncluded
under exposure factors are: the cunulative effect of multiple contam nants, the
potential for human exposure from ot her pathways at the site, population
sensitivities, potential inpacts on environmental receptors, and cross nedia
impacts of alternatives. Factors related to uncertainty may include: the
reliability of alternatives, the weight of scientific evidence, and the
reliability of exposure data. Technical factors may include: detection/
quantification Iimts for contam nants, technical |limtations to restoration
the ability to monitor and control movenent of contam nants, and background
| evel s of contam nants

Renedi ation | evels should be set for appropriate environnental nmedia, and
performance standards established for sel ected engineering controls and
treatment systems including controls inplenmented during the response measure
For ground water, remediation |evels should generally be attained throughout the
contam nated plume, or at and beyond the edge of the waste managenent area when
waste is left in place. For air, the selected |evels should be established for
t he maxi mum exposed i ndividual, considering reasonably expected use of the site
and surroundi ng area. For surface waters, the selected | evels should be
attained at the point or points where the release enters the surface waters

ii. Devel opnent and screening of alternatives. Once renmedial action
obj ectives have been devel oped, general response actions, such as treatnent,
contai nment, excavation, punping, or other actions that nmay be taken to satisfy
t hose objectives should be established. Technol ogies potentially applicable to
each general response action are then identified, briefly evaluated to verify
their suitability, and assenbled into renmedial alternatives. |In the event a
| arge nunber of alternatives are devel oped, a screening step may be conducted

For nmost sites, the initial range of alternatives should represent
distinct, prom sing alternative approaches to nmanaging the site problens. The
maj or change in this step fromthe current NCP is the organizing scale al ong
whi ch the alternatives are to be arrayed.
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The current NCP requires alternatives to be devel oped, as appropriate,
fromthe follow ng categories: (a) an off-site alternative; (b) an alternative
that attains ARARs; (c) an alternative that exceeds ARARs; (d) an alternative
that does not attain ARARs; and (e) a no-action alternative. These categories
tested on the inplicit assunption that alternatives would share the same
potential ARARs and that the ability to nmeet or exceed those requirenments
corresponded to different | evels of protection. Program experience has shown
that while alternatives will usually share chem cal- and | ocation-specific
ARARs, each will have a unique set of action-specific requirenments.
Additionally, it is now clear that ARARs do not by thenmsel ves necessarily define
protectiveness. First, ARARs do not exist for every contam nant, |ocation, or
wast e management activity that may be encountered or undertaken at a CERCLA
site. Furthernore, in those
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circunmstances where nultiple contam nants are present, the cunul ative risks
posed by the potential additivity of the constituents may require cleanup |evels
for individual contam nants to be nore stringent than ARARs to ensure
protectiveness at the site. Finally, determ ning whether a remedy is protective
of human health and the environnment also requires consideration of the
acceptability of any short-term or cross-nmedia inpacts that may be posed during
i mpl ementation of a remedial action.

In light of these determ nations and in response to the new statutory
enphasis on utilizing permanent solutions and treatment technol ogies to the
maxi mum ext ent practicable, EPA is proposing a major change in the range of
alternatives required to be devel oped.

The initial range of alternatives should represent distinct, prom sing
alternative approaches to managing the site problenms. |In light of the statutory
preference for treatnment renmedies, this range typically will include
alternatives that feature, as a principal elenent, treatnent that reduces the
toxicity, mobility, or volunme of the hazardous substances at the site
Typically, treatnent alternatives range fromrenmedies that treat the principa
threats at the site, to renmedies that conpletely destroy, detoxify, or
i mmobilize the hazardous substances and | eave materials that require no
| ong-term management. Principal threats will be defined on a site-specific basis
and may include a discrete areas of the site that consists of highly toxic
and/or highly nobile waste (e.g., a lagoon filled with highly concentrated
organi c contam nants and surrounded by slightly contam nated soils), or a single
environnmental medium (e.g., highly contam nated ground water).

In devel oping alternatives, the | ead agency shoul d consi der whether the
prospective remedy shoul d be devel oped as an on-site alternative, an off-site
alternative, or both. MWhile CERCLA clearly states that off-site di sposa
without treatment is the least preferred alternative, it does not express any
preference for or bias against off-site disposal with treatnment. |n evaluating
off-site actions, however, EPA's requirenents related to the off-site transfer
of CERCLA wastes must be taken into account.

In addition to treatment alternatives, the | ead agency shoul d devel op, as
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appropriate, alternatives that control the threats posed by hazardous substances
and/ or prevent exposure, such as containment technol ogies and institutiona
controls. Containment options typically provide a baseline for conparison with
ot her actions and provide alternatives in case the | ead agency concl udes that
remedi es featuring treatnent are not practicable

A no-action alternative will always be devel oped, although analysis of
this option frequently will be more Iimted than for other alternatives unless
informati on suggests that indeed no action is necessary. |In the renedia
context, this option is often "no further action," since renovals or enforcenent
actions frequently will have taken place prior to the FS or maintenance
activities may be ongoing. The no-action alternative involves leaving the site
essentially as it is. Analyzing the no-action alternative provides anot her
useful baseline for evaluating the costs of and protection provided by the other
alternatives being considered.

The statutory preference for treatnment nust be considered in devel oping a
reasonabl e number of options that have real potential for addressing site
probl ems. The appropriate number of alternatives to be devel oped will vary by
site depending on the nature of the site and the risks posed by the
contam nants. For exanple, while treatnment technol ogi es enconpass a range of
options, there m ght be only one viable technology that can be applied to the
hazardous substances at a particular site. Thus, the variation within the
treatment range m ght involve only the ampunt of waste treated, or the levels to
whi ch the contam nants are reduced by the single technology. In other
i nstances, such as large municipal landfills or mning waste sites
conprehensive treatment options are less likely to be practicable, and therefore
the universe of viable alternatives m ght be reduced to a limted nunber of
remedi es involving treatnent of the principal threats, engineering controls
institutional controls, or combinations of those approaches

For an operable unit that does not constitute the conplete response action
for the site or a particular site problem it may not be necessary or

appropriate to develop the full array of alternatives discussed above. In the
event the risk assessnment indicates no action is required, few, if any,
alternatives will be developed. |In sunmary, a lengthy list of renmedia
alternatives is not required to fulfill the purpose of this phase of the CERCLA

process. The number and type of renedial alternatives should be tailored to fit
the site problems being addressed and established renedi al action objectives.

CERCLA grants EPA flexibility to exam ne and sel ect technol ogi es that have
not yet been proven in practice, in order to address certain types of sites and
to prompte the devel opment of new nethods of treatnent of hazardous substances.

Therefore, EPA today proposes that innovative technol ogies be carried through
to the detailed analysis, if there is a reasonable belief that those
technol ogies will offer significant advantages over other options being
considered (e.g., better performance or inplenentability, fewer or |esser
adverse inmpacts, or |ower costs).

A screening step may be conducted in those situations where a wi de array
of alternatives are available in order to reduce the nunber of alternatives that
will be analyzed in detail. Although the screening will reduce the number of
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alternatives being considered, a range of choices should be preserved. Screening
wi Il not be necessary where only a few choices have energed fromthe devel opnent
of alternatives phase. When the screening step is conducted, the npst prom sing
subset of alternatives that are suitable to the site in question should be
identified through a prelimnary evaluation of the relative effectiveness

impl enentability, and cost of the alternatives. The effectiveness of the
alternatives relates to their overall performance in elimnating, reducing, or
controlling the current and potential risks posed by the site, both during

i mpl ementation and over tine. The inplenentability of the alternatives involves
the degree of difficulty associated with their actual construction, including
technical, adm nistrative, and |ogistical problens that affect the time
necessary to conplete the renedy. Cost considerations include construction
costs and the costs of operating and maintaining the remedy over tine.

Data at this stage in the remedi al process nmay be inconplete due to
ongoing field investigations and treatability studies, but they should be
sufficient to assess the mpjor relative strengths and weaknesses of the
alternatives. The primary focus during screening is on identifying those
alternatives that are clearly ineffective or uninplenentable, or that are
clearly inferior to other alternatives being considered in terms of their
effectiveness, inplenentability, or cost.

Cost generally will not be the sole reason for elimnating an alternative
from further consideration at the screening phase. The primary function of cost
at this point in the process is to help identify alternatives that provide
|l evel s of effectiveness simlar to those of other options being considered, but
at substantially higher cost. Cost can also be considered in conjunction with
ot her
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factors to determ ne whether or not an option is likely to yield results in
terms of inplenmentability and effectiveness that are in proportion to its costs
relative to other alternatives under consideration. For exanple, cost may be
considered along with inplenentability factors to determ ne whether treatnent of
the principal threats posed by a large nunicipal landfill would be
cost-effective and practicable, relative to other renmedial options.

When utilized, the screening step provides another opportunity to tailor
the remaining analysis to the identified site problens, ensuring that the number
and the types of alternatives carried forward matches the nature and conplexity
of the site problens.

The | ead agency should coordinate with the support agency when devel opi ng
and/ or screening alternatives. The |ead agency and support agency shoul d begin
to identify action-specific ARARs and TBCs for alternatives that remain for the
detail ed anal ysi s

iii. Detailed analysis. The purpose of the detailed analysis is to
obj ectively assess the alternatives with respect to nine evaluation criteria
that enconpass statutory requirenents and include other gauges of the overal
feasibility and acceptability of remedial alternatives. This analysis is
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conpri sed of an individual assessnment of the alternatives against each criterion
and a conparative analysis designed to determne the relative performance of the
alternatives and identify major trade-offs (i.e., relative advantages and

di sadvant ages) between them This analysis should focus on those subfactors
under each criterion that are nost pertinent to the circunmstances of the site
and the scope of the action. |Information gathered during this analysis will be
used by the decisionmaker to select a renedial action

These nine criteria can be categorized into three groups, each with
di stinct functions in selecting the renmedy. During the selection process, the
deci si onmaker will consider these criteria as follows. Overall protection of
human health and the environnment and conpliance with applicable or relevant and
appropriate requirements (or invoking a waiver) are threshold criteria that nust
be satisfied in order for an alternative to be eligible for selection. Long-
term effectiveness and permanence, reduction of toxicity, mobility, or vol une,
short-term effectiveness, inplenentability, and cost are the primary bal ancing
factors used to weigh major trade-offs between alternative hazardous waste
management strategies. State and community acceptance are nodifying
considerations that are formally taken into account after public coment is
received on the proposed plan and RI/FS report.

Threshold criteria

(1) Overall protection of human health and the environnent.
Protectiveness is the primary requirenent that CERCLA renedi al actions nust
meet. A renmedy is protective if it adequately elimnates, reduces, or controls
all current and potential risks posed through each pathway by the site. A site
where, after the remedy is inplenented, hazardous substances remain wthout
engi neering or institutional controls, nmust allow for unrestricted use and
unlimted exposure for human and environnental receptors. For those sites where
hazardous substances remain such that unrestricted use and unlimted exposure is
not all owabl e, engineering controls, institutional controls, or some combination
of the two nmust be inplenented to control exposure and thereby ensure reliable
protection over time. |In addition, inplementation of a renedy cannot result in
unacceptabl e short-termrisks to, or cross-nedia inmpacts on, human health and
the environnment.

(2) Conpliance with applicable or relevant and appropriate requirenents
(ARARs). Conpliance with ARARs is one of the statutory requirements for remedy
selection. Alternatives are devel oped and refined throughout the CERCLA process
to ensure either that they will neet all of their respective ARARs or that there
is good rationale for waiving an ARAR. During the detail ed analysis,
informati on on Federal and State action-specific ARARs wi |l be assenbl ed al ong
with previously identified chem cal-specific and |ocation-specific ARARs.
Alternatives will be refined to ensure conpliance with these requirements, or to
begin to identify waivers that m ght be invoked

Pri mary bal ancing criteria.

(3) Long-termeffectiveness and permanence. This criterion reflects
CERCLA' s enphasis on inplementing renedies that will ensure protection of human
heal th and the environnent into the future as well as in the near term In
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evaluating alternatives for their long-termeffectiveness and the degree of
permanence they afford, the analysis should focus on the residual risks that
will remain at the site after the conpletion of the remedial action. This

anal ysis should include consideration of the followi ng: the degree of threat
posed by the hazardous substances remaining at the site; the adequacy of any
controls (e.g., engineering and institutional controls) used to manage the
hazardous substances remaining at the site; the reliability of those controls;
and the potential inmpacts on human health and the environment, should the renmedy
fail based on assunptions included in the reasonabl e maxi num exposure scenari o.
This evaluation criterion incorporates the statutory requirenments to take into
account the following: the uncertainties associated with |Iand disposal; the
goal s, objectives, and requirenents of RCRA; the persistence, toxicity,

mobi lity, and propensity to bioaccunul ate of the hazardous substances and their
constituents; the long-term potential for adverse health effects from human
exposure; the potential for future remedial action costs if the remedy were to
fail; and the potential threat to human health and the environment associ ated
with redi sposal or containment of the hazardous substances

(4) Reduction of toxicity, mobility, or volune. This criterion addresses
the statutory preference for remedies that enploy treatnent as a principa
el ement by ensuring that the relative performance of the different treatnent
alternatives in reducing toxicity, mobility, or volune will be assessed
Specifically, the analysis should exam ne the magnitude, significance, and
irreversibility of reductions.

(5) Short-termeffectiveness. This criterion includes the short-term
i mpacts of the alternatives -- i.e., inpacts during inplenmentation -- on the
nei ghboring community, the workers, or the surrounding environment, including
the potential threats to human health and the environment associated with
excavation, treatnment, and transportation of hazardous substances. The
potential cross media inpacts of the remedy and the time to achieve protection
of human health and the environment should al so be anal yzed.

(6) Inplenmentability. Inplenentability considerations include the
technical and adm nistrative feasibility of the alternatives, and the
availability of the goods and services (e.g., treatment, storage, or disposa
capacity) on which the viability of the alternative depends. |Inplementability
consi derations often affect the tim ng of various renedial alternatives, e.g.
limtations on the season in which the remedy can be inplenented, the nunber and
the complexity of material s-handling steps that nust be followed, the need to
obtain permts for off-site activities, and the need to secure
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techni cal services such as well drilling and excavation

(7) Cost. Cost enconpasses all construction and operation and mai ntenance
costs incurred over the life of the project. The focus during the detailed
analysis is on the net present value of these costs. EPA intends to continue to
rely on OMB Circular A-94 for determining the discount rate for Federa
projects, while retaining the option provided in A-94 of using sensitivity
anal yses. EPA believes that the discount rate represents an inportant aspect of
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devel oping a realistic accounting of the future costs of remedial alternatives
and an accurate conparison of the total costs, and the cost-effectiveness, of
treatment and nontreatnment remedies

Modi fying criteria.

(8) State acceptance. This criterion, which is an ongoing concern
t hroughout the renmedi al process, reflects the statutory requirement to provide
for substantial and neaningful State involvenment. State conments nay be
addressed during the devel opment of the FS, as appropriate, although formal
State conments usually will not be received until after the State has revi ewed
the draft RI/FS and the draft proposed plan prior to the public conment period
The proposed plan that is issued for public coment along with the RI/FS report
shoul d i ndicate whether or not the State has commented on or concurred with
EPA's preferred alternative or that State comments have not been received. The
ROD shoul d specifically address State concurrence or nonconcurrence with the
response action that is selected, particularly noting State views on conpliance
or nonconpliance with State ARARs.

(9) Community acceptance. This criterion refers to the community's
comrents, where comrmunity is broadly defined to include all interested parties,
on the renedial alternatives under consideration. These comments are taken into
account throughout the RI/FS process through the comuni cations that occur as
the community relations plan is inplemented. Again, EPA can only prelimnarily
assess community acceptance during the devel opnment of the FS, since fornal
public comment will not be received until after the public coment period for
the proposed plan and the RI/FS is held. The detailed analysis, however, may
summari ze prelimnary conments on conponents of the alternatives received up to
t hat point.

4. Selecting renedial actions. The selection of a CERCLA renedial action from anong alterr
public in a proposed plan along with the supporting information and anal ysi s,
for review and comment. Second, the |ead agency, will review the public
comrents, consult with the support agency in order to eval uate whether the
preferred alternative is still the nost appropriate remedial action for the site
or site problem and make a deci sion

VWil e the decisionmaking steps, in general, are simlar for all types of
response actions, the information, analysis, and criteria upon which response
action decisions are based will vary depending on the scope of the action and
conplexity of the decision

The identification of the preferred alternative, and subsequently the
remedy selection, is based on an evaluation of the nmajor trade-offs anong
alternatives in terms of the evaluation criteria, focusing on specific factors
most relevant to site circunstances, and the overall practicability of each
alternative. The decisionmaker should first determ ne whether all alternatives
meet the threshold criteria. Those alternatives that provide adequate
protection of human health and the environnent, and either conply with all of
their ARARs, or provide grounds for invoking a waiver of an ARAR, satisfy the
threshold criteria. Any alternative that does not satisfy both of these
requirements is not eligible for selection
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The preferred alternative is then selected by determ ning which
alternative appears to provide the best combination of attributes with respect
to the five primary balancing criteria: long-termeffectiveness, short-term
effectiveness, reduction in toxicity, nobility, or volume, inplementability, and
cost. Cenerally, at this point only informal and perhaps inconplete coments of
the State and community are known. These two nmodifying criteria are typically
considered after the public comment period on the proposed plan

Total costs of each alternative should be conpared to the overal
effectiveness they afford and the relationship between costs and overal
ef fectiveness across alternatives should be exam ned to determ ne which
alternatives offer results proportional to their costs such that they represent
a reasonabl e value for the noney. The |ead agency will choose the alternative
that represents the best conbination of those factors that are deenmed npst
inmportant to the site. |In perform ng the bal ancing necessary to nake that
deci sion, the decisionmker nmust weigh the preference for renmedi es involving
treatment as a principal elenment.

The proposed plan will identify the alternative that appears to offer the
best bal ance of trade-offs anong alternatives in terms of the criteria,
summari ze the position of the State resulting fromits formal coments on the
RI/FS and the draft proposed plan, and state the | ead agency's expectation that
the preferred alternative will satisfy all statutory requirements. The proposed
plan will be issued for public review and comment.

In making the final selection, the | ead agency reassesses its initia
determ nation that the preferred alternative provides the best bal ance of trade-
offs, now factoring in any new information or points of view expressed by the
State or community during the public coment period. The decisionmaker will
consider State and community conments regardi ng EPA's eval uation of alternatives
with respect to the other criteria (e.g., potential short-terminpacts
associ ated with inplementation). These comments may hel p EPA determ ne whet her
to modify aspects of the preferred alternative, or whether another alternative
provides a nore appropriate balance. |If the preferred alternative is determ ned
to be the npbst appropriate remedy, in that it offers the best bal ance anong the
factors evaluated, the | ead agency will select that alternative. |If not, the
| ead agency, in conjunction with the support agency, wll select another
protective, cost-effective alternative that provides a better conbination of
Il ong- and short-term effectiveness, reduction of toxicity, mobility, or vol une,
impl ementability, and cost. This may require a discussion of significant
changes in the ROD or the devel opnent of a new proposed plan to be made
avai l abl e for additional public comrent prior to selection of remedy. (See

" 300. 430 preanble section below, "H Conmunity Relations.")

For Fund-financed actions, EPA may consider the need to use Fund nonies at
other sites in selecting a |l ess costly remedy over a nore desirable but
substantially nore expensive alternative as the nost practicable, cost-effective
sol ution.

In selecting a remedy, the statutory requirements di scussed bel ow nust be
satisfied. These requirements will be addressed differently depending on the
scope of the action being taken
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i. The selected remedy is protective of human health and the environnent,
by elimnating, reducing, or controlling risks posed through each pathway such
that human and environmental receptors are no |onger threatened. The
protectiveness eval uation of an operable
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unit may be limted to that unit itself; at a mnimm the protectiveness
determ nation should show that conditions at a site are not exacerbated as a
result of the action.

ii. The selected renedy at |east attains all ARARs, unless use of a waiver
or waivers is justified. For an operable unit, the ARAR determ nation will be
limted to the wastes being actively managed. CERCLA section 121 allows EPA to
wai ve ARARs for actions that are a portion of a nore conprehensive renedy that
will attain ARARs when conpleted. Only Federal and State requirenents that are
applicable or relevant and appropriate to the operable unit must be addressed
Justification nust be provided if a waiver is being invoked

iii. The selected renmedy is cost-effective in that its overal
effectiveness is proportionate to its total costs

iv. The selected renedy utilizes permanent sol utions, treatnent
technol ogi es, or resource recovery technol ogies to the maxi mum extent
practicable. In making this determ nation for an operable unit, the need or
opportunity to take expeditious action at the site may be considered

5. Docunenting decisions. Renedies selected under Superfund are
docunented in a record of decision (ROD). The general process of docunenting
decisions is simlar for both operable units and conprehensive renedi al actions
however, the content and level of detail will vary depending on the scope of the
action. A ROD serves several purposes. |t sumuarizes the problens posed by a
site, the technical analysis of alternative ways of addressing those problens,
and the technical aspects of the selected remedy that are later refined into
design specifications. A ROD is also a |legal docunment that denpnstrates that
the | ead and support agency deci si onmaki ng has been carried out in accordance
with statutory and regul atory requirements and that explains the rationale by
whi ch renmedi es were selected. EPA's decisions will be supported on the basis of
the ROD and other materials in the adm nistrative record in cases that challenge
remedy selection decisions. Finally, RODs are inportant docunments that
summari ze key facts discovered, analyses perforned, and decisions reached by the

| ead and support agencies. A notice of availability of a signed ROD will be
published in a major |ocal newspaper of general circulation. |In addition, the
| ead agency will nmake the ROD available for public inspection and copying at or

near the site, before renedial action begins.
All RODs will have the followi ng comon features
i. A brief summary of the problenms posed by the site, the alternatives

eval uated as potential remedies, the results of that analysis, the rationale for
the remedi al action being selected, and the technical aspects of the selected
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action.

ii. A demonstration that the decision was made in accordance with
statutory and regul atory requirements. The ROD should discuss how the
requirements of section 121 of CERCLA have been addressed, including whether or
not the preference for treatnent as a principal elenent is satisfied or an
expl anation in those cases in which the selected remedial action does not
satisfy this preference

iii. A description of the renediation |evel(s) and/or other performance
levels that the renmedial action is expected to achieve.

iv. A statenment of whether or not hazardous substances, pollutants, or
contami nants will remain at the site such that a five-year review of the
response action will be required (see section 6. bel ow)

v. A discussion of significant changes in the final selected remedy from
the preferred alternative. A responsiveness summary that identifies and
responds to significant coments should be available with the record of
deci si on.

6. Five-year review The CERCLA anmendnents require periodic reviews -- at
|l east every five years -- at sites where the renedial action | eaves hazardous
subst ances, pollutants, or contam nants on-site. EPA interprets this
requirement to nmean that a review is required at those sites where such
substances remain on-site above levels that allow for unrestricted use and
unlimted exposure for human and environnental receptors. This nmeans that
whenever a remedy is selected that assunes limted uses of the land or relies on
institutional controls to ensure attainment of protective exposure levels, a
review will be conducted. In addition, a review will be conducted at sites
where substances remain on-site if the standards initially used to define
protective exposure |levels are subsequently changed. |f the periodic review
shows that a renedy is no |onger protective of human health and the environnent,
addi tional action will be evaluated and taken to mitigate the threat.

In addition to the statutorily required five-year reviews, EPA m ght
specify in its record of decision nore frequent reviews, or specific reviews of
the remedy sel ected, such as assessments of renedial technol ogies that m ght not
have been available at the tine the decision was nade.

C. Alternative Selection Of Renedy Approaches

1. Variations on the site-specific approach. EPA has consi dered
two maj or variations on the site-specific balancing approach laid out in today's
proposed rule, each of which establishes a somewhat different structure. EPA
has consi dered the potential advantages and di sadvant ages associated with the
ki nd of structure these variations would afford. After analysis of public
comrent, EPA may include in the final NCP rule any or a combination of the
options discussed here

i. Variation Nunber 1: Site-specific balancing with a cost-effectiveness
screen. The first variation would follow the process as laid out in the
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proposed rule through the screening of alternatives. However, this approach
woul d: (a) retain the organi zation of evaluation criteria used during screening
through the detailed analysis and selection; (b) not include State and conmunity
acceptance as evaluation criteria; (c) establish an explicit step by which
cost-effectiveness woul d be determ ned that would screen alternatives before the
final determ nation of the practicable extent to which permanent solutions and
treatment technologies will be utilized

The detailed analysis would focus on the three categories of criteria
first examned in the screening step: effectiveness (long- and short-term,
implenentability, and cost. While individual protectiveness and ARARs factors
woul d be examined in the detailed analysis of effectiveness and
inmpl enmentability, the protectiveness finding and final determ nation of ARAR
conmpliance (or justification of a waiver) would not be addressed until the
sel ection step. Reductions in toxicity, mobility, or volume would al so be
anal yzed under effectiveness, rather than as a separate criterion. Under this
approach, State acceptance also would not be an explicit evaluation criterion
Thi s approach would not ask for an explicit characterization of State comments
unl ess there were a disagreenent between EPA and the State over the preferred
alternative in the proposed plan or at the tine of final remedy selection. In
the case where the State is the | ead agency, this approach woul d consider State
acceptance to be built into the process. Where the State is serving as the
support agency, this approach would rely on the support agency comment period on
the conmpleted RI/FS and proposed plan to
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provi de an adequate opportunity for formal comments. Simlarly, conmunity
acceptance would not be an evaluation criterion but a consideration in the fina
sel ecti on phase as public comments received on the proposed plan and RI/FS are
factored into the | ead and support agencies' thinking. Thus, the detailed

anal ysis would be limted to producing an organi zed presentation of the trade-
offs anong alternatives in ternms of effectiveness (short- and long-term
including toxicity, mobility, or volune reduction), inplementability, and cost,
hi ghli ghting those trade-offs of primary inportance for this particular site

The sel ection phase under this alternative approach would be conducted
very simlarly to the proposed rule with the exception that the determ nation of
the cost-effectiveness of the alternatives would be nade as an explicit
screening step prior to selection of the alternative which represents the best
bal ance of factors and utilizes permanent solutions and treatnment technol ogies
to the maxi num extent practicable. Following a check that all alternatives
afford adequate protection and attain their ARARs (or provide grounds for
i nvoking a waiver), the cost-effectiveness of the alternatives would be
determ ned by exam ning the long-termeffectiveness achi eved by each alternative
inrelation to its costs and conparing this long-term effectiveness/ cost
relationship anong alternatives. Those alternatives which do not offer
long-term effectiveness proportionate to their costs relative to the other
alternatives would not be considered to be cost-effective and would be
elimnated from further consideration. This step would function as a threshold
screen to determ ne whether the alternatives are cost-effective, not which is
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"the only" or "the mpst" cost-effective option. Relative degrees of
cost-effectiveness could be taken into account in the final balancing step by
whi ch the remedy is sel ected.

Thi s approach retains a consistent organization of criteria throughout the
screening, detailed analysis, and selection steps of the process. Limting the
bal ancing to three broader categories of criteria, as opposed to nine, may
simplify and stream ine the analysis and focus the rationales for renmedy
sel ection. This approach would not include State and community acceptance as
formal criteria to be balanced along with effectiveness, inplenentability, or
cost factors. This approach also establishes a step which nore clearly
separates the cost-effectiveness finding fromthe finding that permanent
sol utions and treatment technol ogies or resource recovery technol ogi es have been
used to the maxi mum extent practicable.

ii. Variation Nunber 2: Sequential decisionmking approach. Another
variation on a site-specific balancing approach involves breaking the fina
remedy selection into rmultiple, sequential decision steps. Again, the steps of
the process through the screening of alternatives are the sanme as under the
previously descri bed approaches. The detailed analysis is conducted using the
effectiveness, inplenentability, and cost categories of criteria proposed in
Variation No. 1. Differences arise in the selection phase, which is conducted
in five steps under this approach

First, using the results of the detailed analysis, the alternatives are
qualitatively ranked for overall effectiveness. The preference for treatnment is
addressed by favoring options that afford better long-termreliability and
permanence, other factors being equal, and by giving this factor increased

enphasis if factors are not equal. Oher considerations are enphasized on a
site-specific basis. Following (or concurrent with) this effectiveness ranking
the alternatives are qualitatively ranked for their overall inplenmentability.

Cl early uninplenentable or inpracticable alternatives would be elimnated from
further consideration. Again, individual inplenmentability factors would be
enphasi zed on a site-specific basis. The effectiveness and inplementability
ranki ngs woul d then be conmbined into a joint effectiveness/inplementability
ranking, also performed qualitatively. This step would require a bal anci ng of
all noncost factors, again giving long-termeffectiveness and permanence extra
enphasi s

After an overall noncost ranking is determ ned, the relative costs of the
alternatives would then be considered. Unlike the previous approach, which
determ nes the cost-effectiveness of alternatives by focusing on the
relationship between their cost and their long-termeffectiveness only, this
approach would focus on the relationship between cost and all noncost factors
Specifically, this approach would isolate and conpare the differences in cost
and the differences in combined effectiveness and i nplenentability across
renedi al alternatives. Alternatives whose incremental costs were out of
proportion to increnental effectiveness/ inplementability would be deemed not
cost-effective. All other alternatives would be deemed cost-effective and would
therefore be eligible for final selection

The final step involves selecting fromthe remaining (cost-effective)
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options the one that received the highest effectiveness/inplenentability
ranking. The option that utilizes permanent solutions and alternative treatnment
technol ogi es or resource recovery technologies to the maxi mum extent practicable
woul d be the alternative that offers the best bal ance of noncost factors
(effectiveness and inplenentability) that is also cost-effective

Thi s approach adds nmore structure to the process by separating the fina
remedy selection into a series of steps, and by specifying the sequence in which
those steps would take place. Each step would be presented in detail and
justified in the record of decision. An advantage that may derive fromthis
second variation is nore consistent docunentation of the rationale for renmedy
selection. Alternatively, the conpartnentalization of decisionnmaking steps may
not allow sufficient flexibility for decisionmkers to synthesize all of the
different kinds of information they nust bring to bear on a remedy sel ection

EPA solicits comments on these alternative site-specific balancing
approaches, specifically on potential advantages or di sadvantages related to the
type of criteria considered in the detailed analysis, the steps by which the
statutory findings are made, and the degree of structure they propose

2. Alternative strategies. -- i. Point of departure strategy. A different
type of strategy woul d adopt a point of departure analysis. This approach woul d
differ fromthose previously described as early as the devel opnment of
al ternatives phase. Aggressive treatnment options that could result in absolute
destruction, detoxification, or immobilization of all waste above health- or
ri sk-based levels would be identified. Initially, containnent technol ogies or
treat ment/contai nnment conbi nati ons m ght al so be considered but would not pass
the screening step if any viable alternatives involving full treatnent existed
The detailed analysis would focus on identifying the nost effective
alternatives with effectiveness here defined primarily by technical feasibility
and the long-termresults each treatnent process could achieve. Short-term
i npacts that m ght be caused by an alternative would be a secondary
consi deration.

Ef fective treatnment options would then be put through an inplenentability
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screen. The inplenmentability screen would be used primarily to elimnate
clearly uninplenentable options, although alternatives that were significantly

| ess inpl enentabl e than other options and offered no gain in long-term
effectiveness and permanence woul d al so be screened out. The |least costly of
the nost effective options, defined primarily in terns of toxicity, nobility, or
vol ume reduction achieved, would be sel ected

Thi s approach places the greatest enphasis on treatnment, virtually
equating the degree of effectiveness, permanence, and/or protectiveness with the
degree of toxicity, nobility, or volume reduction attained. This is a
fundamental ly different assunption than that which underlies the other three
approaches previously discussed. It is a point of departure approach in that it
presunes that the alternative enploying the nost aggressive form of treatnent of
all waste typically will be selected unless uninplementable. This approach
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gi ves nuch | ess weight to short-terminpacts of the technol ogies, site-specific
impl enmentability considerations, and the relative cost-effectiveness of
alternatives than any of the site-specific balancing approaches. This approach
inmplicitly interprets the nandate to "utilize permanent solutions and
alternative treatment technol ogies or resource recovery technologies to the
maxi mum extent practicable" as a mandate to use the maxi num amount of treatnment
possi bl e.

Vari ations of this point of departure approach could be fashioned that
would retain the initial presunption that the analysis of alternatives should
begin with those that achieve the greatest toxicity, nobility, or volume
reduction through treatment, but would allow broader consideration of
inmplementability factors and cost-effectiveness to permt consideration of other
alternatives enploying less treatnment. Modifications could avoid the
presunption that full treatnment is the necessary neans to achieving protection
of human heal th and the environnent.

One potential inplication of this approach, particularly with respect to
the way it defines cost-effectiveness and the nandate to utilize permanent
sol utions and alternative treatnment or resource recovery technol ogies to the
maxi mum extent practicable, is that it may jeopardize EPA's ability to ensure an
efficient use of Trust Fund nmonies. Application of maxi numtreatnent to each
site as it is addressed in turn may prevent EPA from distributing resources
across sites in a manner that ensures that treatment can be applied to the worst
problems first. In addition, under this option, other mandates in CERCLA
section 121, including protection of human health and the environnment,
conpliance with ARARs, and cost-effectiveness, nm ght not be accorded sufficient
consi deration during the selection of remedy process.

ii. Site stabilization strategy. Another wholly different strategy would
assune the objective of maxim zing the number of sites that could be addressed
by the Superfund program To stretch the resources of the trust fund, the vast
majority of sites initially would be addressed in conjunction with the Superfund
rempoval programwith only interimrenmedial measures. Only those sites or
portions of sites for which treatnent was i medi ately necessary to protect human
health and the environment m ght be addressed with treatnent. This strategy
woul d envi sion two phases of CERCLA inplenentation: the first, a series of
interimrenedies to stabilize sites and to prevent further degradation; the
second, inplenentation of "permanent" renedi es nost often involving substantia
treatment. This second and final phase of remediation would address the sites
posing the worst risks first.

EPA seeks comrents on the appropriateness and desirability of pursuing one
of these alternative strategies.

3. Analytical tools and techniques. |In addition to these overal
approaches and strategies, there are a number of different analytical tools and
met hodol ogi es that could be enployed in the detail ed analysis and/or selection
phases in a variety of ways and conbinations to come up with additiona
variations. These tools and techniques include screening against threshold
criteria, pairw se conparison, and ranking of alternatives or criteria. These
techni ques are represented in sone of the approaches previously described
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Addi tional tools that could be enployed include scoring, which would involve
measuring alternatives against a consistent scale, weighting of alternatives or
criteria in an explicit fashion, and the techni ques of decision analysis which
could be used to construct a nulti-attribute nodel that incorporates the
assunptions of exactly how different criteria should be considered in relation
to one another in assessing the attributes of alternatives. This could be done
on a programmatic or site-specific basis

EPA solicits comments on the potential advantages and di sadvant ages
associ ated with these techni ques, the appropriateness of establishing themin
regul ati ons or guidance, and reconmendati ons regarding alternative approaches
that m ght be established using different conbinations of these nethods

D. Special Notice And Moratoria

A fundanental goal of the CERCLA enforcenent programis to facilitate

settlenents, i.e., agreenments securing the voluntary performance or financing of
response actions by PRPs. EPA believes that settlenents are nmost likely to
occur and will be nost effective when EPA interacts frequently and early in the

process with PRPs. The special notice procedures in CERCLA section 122(e)
provide an inportant means of encouraging interaction and inmproving the
prospects for settlenment.

Section 122(e) provides EPA with the discretion to issue special notice
letters when to do so would facilitate agreement and expedite renmedial action
| ssuance of a special notice triggers a nmoratorium during which EPA may not
comrence a response action under section 104(a) or an RI/FS under section
104(b), or initiate an enforcement action under section 106. This noratorium
provides a "formal" period for EPA and PRPs to negotiate a settlenent.

Initially, the length of the special notice noratoriumis 60 days. |f EPA
receives a good faith offer during this 60 day period, the moratoriumis
extended an additional 30 days for RI/FS negotiations as well as 60 days for
RD/ RA negoti ations, non-time-critical removal negotiations, and enforcenent
actions under section 106.

VWhile "formal " negotiations pursuant to a special notice will play a
central role in the settlement process, "formal" negotiations should not be
viewed as the sole vehicle for reaching settlenment. To assure that "formal"
negoti ati ons are productive, frequent interaction between EPA and PRPs, through
exchange and "informal" discussions nay be appropriate outside of the "formal"
special notice noratorium "Informal" discussions are comunications that can
occur between EPA and PRPs throughout the response process

The "Interim Gui dance on Notice Letters, Negotiations, and |Infornmation
Exchange, " dated October 19, 1987, includes guidance to the Regions on the use
of the special notice procedures and on managi ng negoti ati on deadlines for
rempval and renmedi al actions. |In addition, the "Interim Guidance: Streanlining
the CERCLA Settlenent Decision Process," dated February 12, 1987, includes
gui dance on managi ng negoti ati on deadlines for the RI/FS and RD/ RA

start 53 FR 51433
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E. EPA's Approach For Ground-Water Renedi ation Under The
Superfund Program

It has been the policy of EPA's Superfund program for several years to
operate within the framework of EPA's Ground-Water Protection Strategy in
determ ning the appropriate renmedi ation for contam nated ground water at CERCLA
sites. EPA's Ground-Water Protection Strategy establishes different degrees of
protection for ground waters based on their vulnerability, use, and val ue
EPA' s Superfund program has applied this concept in |looking to characteristics
of vulnerability, use, and value, anmong other factors, in fornulating and
eval uating renedial alternatives for contanm nated ground water. This section
summari zes the approach EPA has presented in the "Prelimnary Review Draft
Cui dance on Renedi al Actions for Contam nated Ground Water at Superfund Sites"
(April, 1988).

The goal of EPA's Superfund approach is to return usable ground waters to
their beneficial uses within a timeframe that is reasonable given the particul ar
circunmstances of the site. The Superfund remedi al process assesses the
characteristics of the affected ground water as the first step toward making
three decisions: the level to which the ground water will be restored; the
timefranme within which the restoration will occur; and the nost appropriate
technol ogy or approach for attaining these goals. Using the "EPA Guidelines for
Ground-Water Classification" (Draft, December 1986) as a guide, a determ nation
is made as to whether the contam nated ground water falls within Class |, IIl, or
Il

Class | ground waters are resources of unusually high value that are
hi ghly vul nerable to contam nati on because of the hydrol ogical characteristics
of the areas where they occur. They are characterized as foll ows:

1. The ground water is irreplaceable because no reasonable alternative
source of drinking water is available to substantial popul ations; or

2. The ground water is ecologically vital, providing the base flow for a
particularly sensitive ecological systemthat supports a unique habitat

Class Il ground waters are all non-Class | ground waters that are
currently used or are potentially available for drinking water or other
beneficial uses. Class Il-A ground waters are currently used as a source of
drinking water; Class Il1-B ground waters are potential drinking water sources.

Class Il ground waters are not considered to be potential sources of
drinking water and are of limted beneficial use. These are ground waters which

are highly saline, or are otherw se contam nated beyond | evels that all ow
restoration using nethods reasonably enployed in public water treatnent systens.
This condition nmust not be the result of a release that is attributable to a

specific site. Class Ill is further distinguished by the degree of
interconnection with adjacent water. Class Ill-A ground waters are highly to
moderately interconnected; Class Il1-B ground waters have a | ow degree of
interconnection and are typically at greater depths. CERCLA sites will rarely

involve Class II11-B ground waters
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The | ead agency will use the EPA Guidelines for G ound-Water
Classification to assist in classifying the ground water at a CERCLA site. Such
classifications are site-specific and limted in scope to the Superfund renmedia
action that will be undertaken. Classifications performed by EPA's Superfund
program do not apply to that geographical area in general, to any other actions
that may be undertaken under any other State or Federal program or to private
actions. The classification scheme described above nmay be superseded by ot her
classification schemes which nmay have been pronul gated by a State and are
applicable or relevant and appropriate to the CERCLA response. This approach
may al so be nodified by State ARARs that derive from well head protection
programs which may require protection of a municipal water source, or
replacement if that source is contam nated

The Superfund progranl s approach to ground-water renmediation calls for
devel opnment of a limted number of ground-water remediation alternatives
expressed in terms of a remediation level (i.e., cleanup concentration in the
ground water), a time period for restoration to the prelimnary renedi ation
goals for all locations in the area of attainnent, and the technol ogy or
approach that will be used to achieve those goals

Prelim nary renedi ati on goals are established based on the analysis of

ARARs and ot her pertinent standards, criteria, and advisories identified by the
| ead and support agencies. For ground water that is or may be used for drinking
water (Class | or I1l), the maxi mum contam nant |evels (MCLs) set under the Safe
Drinking Water Act or more stringent pronmul gated State standards are generally
the applicable or relevant and appropriate standard. (For a fuller discussion
regardi ng when MCLs are relevant and appropriate, see Subpart E, " 300.430
preanbl e section, F.13, CERCLA-specified relevant and appropriate requirenments.)
When MCLs or State standards do not exist for contam nants identified in the
ground water at the site, the Superfund program | ooks to other ARARs, standards
criteria, or advisories including: proposed MCLs, health advisories, drinking
wat er equi val ent |levels, reference doses, risk specific doses, water quality
criteria, MCLGs, proposed MCLGs, or State health advisories. As noted in the
earlier discussion of establishing protective renmediation goals during the
RI/FS, it may be necessary to make adjustnents to these |evels when ARARs and
other standards, criteria, and advisories are outside the 10* to 107 risk range
whi ch EPA generally considers as protective at CERCLA sites

It should be noted that although MCLs are generally the cleanup standards
as described above, the remedial action necessary to attain an MCL |level for the
nmost predom nant chem cal (or a protective level for a chem cal w thout an MCL)
usually results in other chem cals achieving levels that are nore protective
than their respective MCLs

It should also be noted that the Superfund program achi eves consi stency
with 40 CFR 264. 94 of RCRA Subpart F which may be ARAR to CERCLA actions. These
provi sions offer the choice of establishing cleanup standards at background
MCLs, or alternate concentration limts (ACLs). |In setting renediation |evels,
the Superfund program generally uses the MCL or other health-based standards
criteria, or advisories which are the equivalent of a health-based ACL under
RCRA.
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Restoration tine periods refer to the period of tinme needed to achieve
establ i shed renmediation levels within the entire area of attainnent, defined as
the area fromthe edge of any waste that, as the final renedy, will be nanaged
on-site to the Iimts of the contam nant plume. Restoration tinme periods may
range fromvery rapid (one to five years) to relatively extended (perhaps
several decades). EPA's preference is for rapid restoration of contam nated
ground water that can be used for drinking water wherever practicable,
particularly for Class | ground waters and ground waters associated with
drinking water supplies described in CERCLA section 118 (i.e., where the rel ease
of hazardous substances, pollutants or contami nants has resulted in the closing
of drinking water wells or has contam nated a principal drinking water supply).

The nost appropriate tinmeframe nust,
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however, be determ ned through an analysis of alternatives. The m ninmm

restoration timefrane will be determ ned by hydrogeol ogi cal conditions, specific
contami nants at a site, and the size of the contam nant plune. Once a
determ nation of the practical Iimts on the restoration tineframe has been

made, the restoration tine-frames for renmedi es can be evaluated relative to
these limts based on the followi ng factors

i. Feasibility of providing an alternative water supply;

ii. Current use of ground water

iii. Potential need for ground water;

iv. Effectiveness and reliability of institutional controls

v. Ability to nmonitor and control the movenent of contam nants in ground
wat er ;

vi. Cost; and
vii. Other environnental inpacts

If there are other readily available drinking water sources of sufficient
quality and yield that may be used as an alternative water supply, the
i mportance of rapid restoration of the contam nated ground water is reduced
Where a future demand for drinking water from ground water is |ikely and other
potential sources are not sufficient, those remedi es which achieve nore rapid
restoration should be favored

The effectiveness and reliability of institutional controls to prevent the
utilization of contam nated ground water for drinking water purposes during the
restoration period should be evaluated. |f these controls are not clearly
effective, nore rapid restoration may be necessary. The availability of good
management and institutional controls may provide a basis to extend the period
of response. Institutional controls will usually be used as supplementary
protective nmeasures during inplementation of ground-water renedies as well.
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The third variable in fornulating and eval uati ng ground water alternatives

is the technology or nethod that will be used to achieve the remediation |eve
within the desired timeframe. EPA expects that nost ground water renedies at
CERCLA sites will involve at |east some punping and treating. Variation anong

alternatives often stens fromthe aggressiveness of the punping scheme (e.g.,
nunmber of wells, rate of extraction, whether or not reinjection is included),
the type of treatnment applied (e.g., air stripping), and what is done with the
residuals fromthe treatnent process. Typical options for the treated effl uent
include reinjection, discharge to surface water, or discharge to a publicly
owned treatnment works (POTW. O her nore passive nethods, such as gradient
control and slurry walls may be appropriate to prevent the further spread of
contam nation. In limted cases, natural attenuation, which can involve either
the di spersion or actual biodegradation of contam nants, nay be the nost
appropriate solution for a site.

There are special situations where it may not be practicable to actively
restore ground water including sites where there are: (a) Wdespread plunes
resulting from non-point sources (e.g., sone mning, pesticide, or industria
areas); (b) Hydrogeol ogical constraints (e.g., aquifers with very | ow
transm ssivity, or aquifers in fractured bedrock or Karst formations); (c)
Cont ai nment constraints (e.g., the presence of dense, non-aqueous phase |iquids
whi ch collect in "puddl es" at the base of an aquifer); and (d) Physiochen cal
limtations (e.g., interactions between contam nants and the aquifer materia
which limt the rate at which they can be removed). |In these cases, the |ead
agency may provide well head treatnment and/or rely on natural attenuation with
institutional controls as the final renmedy.

The 1986 anmendnments to CERCLA state a preference for treatnment that
reduces the toxicity, mobility, or volume of hazardous substances as a principa
element. This preference applies to ground water as well as source contro
actions. \Wherever ground water poses one of the principal threats at a site
the Superfund programwi ||l seek to punp and treat if practicable. However, site
characteristics, such as fractured bedrock or karst topography, may preclude or
severely hinder aggressive punping and treating options in certain cases and
di ctate other ground-water restoration nmethods. |In other situations, natura
attenuation may achieve site cleanup goals in a reasonable period of tine.

For Class | and Il ground waters, the Superfund programw || consider
several different alternative restoration time periods (including five years)
and net hodol ogi es to achieve the prelimnary renedi ation |evel and select the
nmost appropriate option (including the final cleanup |evel) by bal ancing trade-
offs of long-termeffectiveness, short-term effectiveness, reductions of
toxicity, mobility, or volune, inplementability, and cost.

CERCLA section 121(d)(2)(B)(ii) allows the use of ACLs if specified

conditions are net. EPA proposes to use ACLs for the Class | and Il ground

wat er when these conditions are net and cleanup to MCLs or other protective
levels is determ ned not to be practicable. When the likely point of human
exposure has been set beyond the facility boundary, this provision requires an
anal ysis at the end of the renedial action to determ ne whether the ground water
di scharging into surface water will cause a statistical increase of contam nants
in the surface water. Moreover, such a renedial action must include enforceable
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measures to prevent use of any contam nated ground water. In using this

provi sion, the | ead agency woul d al so consider an alternative remedy that would
partially restore ground water to levels that could reasonably be treated by
public water treatnment systens.

For Class |IIl ground water (i.e., ground water that is unsuitable for
human consunption due to high salinity or wi despread contam nati on and does not
have the potential to affect drinkable ground water), drinking water standards
are neither applicable nor relevant and appropriate. Likew se, restoration
timefranes and cl eanup nethods for these ground waters will not be formulated on
the same basis as drinkable ground waters. Rather, alternatives should be
devel oped based on the specific site conditions. First, a determ nation nust be
made as to whether the ground water has any beneficial use (e.g., agricultura
or industrial). |If so, a remediation level, restoration tine period, and nmethod
can be tailored to returning the ground water to that designated use. More
typically, concerns with Class IIl ground waters will center on potenti al
di scharge of the contam nated ground water to surface waters or "higher class"
ground waters and Superfund will establish a |evel consistent with
exposur e-based ACLs under RCRA Subpart F. Environmental receptors and systens
may well determ ne the necessity and extent of ground-water remediation. In
general, alternatives for Class |Il ground waters will be relatively limted and
the evaluation | ess extensive than for Class | or Il ground waters and the focus
will be on preventing adverse spread of the contam nation

Conpl ex fate and transport nmechani sms of contam nated ground waters often
make it difficult to accurately predict the performance of the ground-water
remedi al action. Therefore, the renedi al process nust be flexible and allow for
changes in the remedy based on the performance of several years of operation
I f the chosen renedi al action does not neet performance expectations after a
period of operation, the decisionmaker should decide the extent to which further
or different action is necessary and
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appropriate to protect human health and the environnment.

W despread contam nation due to nultiple sources is handled in a specia
way by the Superfund program At nost NPL sites, programpolicy is to determ ne
contributors to the aquifer contam nation, and involve themin the overal
response action. EPA will take the lead role in managing the overall response
if the NPL site is the primary contributor to the nmultiple-source problem To
the extent it can be determ ned, Superfund participation in the overall ground-
wat er renmedi ation will be proportional to the contribution the NPL site(s) makes
to the areawi de problem EPA may al so take any action necessary to protect
human health and the environnment such as providing alternate water supplies or
wel | head treatment if there is a reasonable belief that the NPL sources in and
of thenselves pose a threat to human health and the environnent.

EPA solicits comment on this approach toward ground-water remedi ati on at
NPL sites.
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F. Conmpliance Wth The Applicable Or Rel evant And
Appropriate Requirenments OfF Other Laws

CERCLA mandates that renmedial actions be in conpliance with other
environnmental and public health laws. Conpliance with other laws is a key
consi deration throughout the renedi al selection process. This section discusses
achi eving conpliance with applicable or relevant and appropriate requirements
(ARARs) under other laws in the follow ng order:

The history of EPA's Conpliance Policy.
Codi fication of the Conpliance Policy in CERCLA reauthorization.
The definition of ARARs and Other Information To Be Considered (TBC).
4. The difference between applicable requirements and rel evant and
appropriate requirements.
5. Resol ving ARAR di sputes.
Types of ARARs.
St at e ARARS.
Met hods for identifying ARARS.
Conpl i ance with ARARs and the devel opment and sel ection of renedies.
10. Circunstances in which ARARs may be waived.
11. When and where ARARs and TBCs associated with cleanup | evels nust or
shoul d be attained.
12. Addressing new ARARs or other information after the initiation of the
remedi al action.
13. CERCLA-specified relevant and appropriate requirenments.
14. ARARs for investigation-derived waste.
15. Substantive versus administrative requirenments.
16. Potential ARARs of the Resource Conservation and Recovery Act (RCRA).
17. Hypothetical exanples of relevant and appropriate requirenments.

W N
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(The relationship between ARARs and determ ning renmedi ation levels is
di scussed in the " 300.430 preanble section above, B.3.)

1. The history of EPA's Conpliance Policy. The Novenmber 20, 1985
revisions to the NCP stated that, as a general rule, EPA's policy is to attain
or exceed applicable or relevant and appropriate requirenments under Federal
environnmental and public health laws in CERCLA response actions. At that time
EPA revi sed existing " 300.68(i) of the NCP to require that, for all
remedi al actions, the selected renedy nust attain or exceed the Federal ARARs
identified for that site. |In the preanble to the 1985 revisions to the NCP, EPA
stated that ARARs could only be determ ned on a site-by-site basis, gave
exanmpl es of how this would work, and reprinted from EPA's October 2, 1985
Conpliance Policy a |list of Potentially Applicable or Relevant and Appropriate
Requirenents, as well as a list of Other Federal Criteria, Advisories, CGuidance,
and State Standards To Be Considered (TBC). TBCs are non-pronul gated criteria,
advi sories, etc., that can be consulted along with or in addition to ARARs.
From these lists, the |lead agency could sel ect ARARs or TBCs, based upon the
circunmstances at a particular site. Furthernmore, EPA provided five limted
circunstances in which remedies that did not attain all ARARs coul d be sel ected.

2. Codification of the Conpliance Policy in CERCLA reauthorization. On
Oct ober 17, 1986, CERCLA was reauthorized with additional new requirenents.
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Section 121 of CERCLA requires that renedial actions conmply with Federal and
more stringent State requirenents that are legally applicable or relevant and
appropriate under the circunmstances of the release or threatened release with
respect to any hazardous substance or pollutant or contam nant that will remain
on-site. EPA's policy is to attain or exceed such ARARs during the

i nmpl ementation of the renmedial action (where pertinent to the action itself) as
well as at the conpletion of the action, unless a waiver is justified.

The term ARAR refers to an applicable or relevant and appropriate
requirement; a single requirement cannot be both applicable and rel evant and
appropriate. However, when reference is made to conpliance with ARARs, the term
refers to such requirenments collectively and means conpliance with both
applicable requirements and rel evant and appropriate requirenments.

Al t hough section 121(d) basically codified EPA's 1985 policy regarding
conpliance with other laws, this section does add sone requirenments to the poo
of potential ARARs. The 1986 CERCLA anendnents provide that promul gated State
standards that are more stringent than Federal standards are also potenti al
ARARs for CERCLA remedi al actions. Where no Federal ARAR exists for a chem cal
| ocation, or action, but a State ARAR does exist, or where a State ARAR is
broader in scope than the Federal ARAR, the State ARAR is considered nore
stringent.

Furthernore, the CERCLA anendments provide that Federal water quality
criteria established under the Clean Water Act (CWA), and maxi mum cont am nant
| evel goals (MCLGs) established under the Safe Drinking Water Act, nust be
attai ned when found to be relevant and appropriate under the circunmstances of
the rel ease (see ARARs preanbl e section below, "13. CERCLA-specified rel evant
and appropriate requirenments").

CERCLA retains the basic concept of conpliance with ARARs for any renmedy
selected (unless a waiver is justified). ARARs will be determ ned by the |ead
agency based upon its analysis of which requirenents are applicable or rel evant
and appropriate to the distinctive set of circunstances and actions contenpl at ed
at a specific site

The requirenments of CERCLA section 121 generally apply as a matter of |aw
only to remedial activities occurring on-site. However, as a matter of policy,
EPA will attain ARARs to the extent practicable considering the exigencies of
the situation when carrying out renoval actions (see " 300. 415 preanble
section, C. 1.)

3. The definition of ARARs and TBCs ("" 300.5 and 300.400(g)). EPA is
proposi ng nonsubstantive clarifications to the definition of applicable
requirements.

i. Applicable requirenents. EPA proposes that applicable requirenents are
"those cl eanup standards, standards of control, and other substantive
envi ronmental protection requirements, criteria, or limtations promul gated
under Federal or State |aw that specifically address a hazardous substance
pol l utant, contam nant, renedial action, |location, or other circunstance at a
CERCLA site." (See the discussion of definition revisions in today's Subpart A
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preanbl e section.)
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Applicable requirenments may be identified on a site-specific basis by
determ ning whether the jurisdictional prerequisites of a requirement fully
address the circunstances at the site or the proposed renedial activity. Some
typical jurisdictional prerequisites follow

a. Who, as specified by the statute or regulation, is subject to its
aut hority;

b. The activities the statute or regulation requires, directs, or
prohi bits;

c. The substances or places within the authority of the requirenent; and

d. The time period for which the statute or regulation is in effect.

Basically, in determ ning applicability, the question is whether a
regul ati on woul d be legally enforceable at the site (or for the contam nant or
action) if a private party were renmediating the site apart from any CERCLA
aut hority.

The word "substantive" in the proposed definitions of "applicable" and
"rel evant and appropriate" is not neant to inply a necessary |evel of
"significance" or "weight" for a requirement to be an ARAR. Rat her
"substantive" is used to distinguish the universe of ARARs from adm nistrative
requirements, which are not considered potential ARARs. (See ARARs preanble
section below, "15. Substantive versus adm nistrative requirenents.")

ii. Relevant and appropriate requirenents. |If a requirenment is not
appl i cabl e, one nmust consider whether a requirenent is both relevant and
appropriate. EPA is also proposing nonsubstantive clarifications to the
definition of relevant and appropriate requirenments. EPA proposes that relevant
and appropriate requirenments are "those cl eanup standards, standards of control
or other substantive environnental protection requirenents, criteria, or
limtations promul gated under Federal or State |law that, while not 'applicable
to a hazardous substance, pollutant, or contam nant, renedial action, |ocation
or other circunstance at a CERCLA site, address problens or situations
sufficiently simlar to those encountered at the CERCLA site that their use is
well-suited to the particular site.”

Rel evant and appropriate requirenents are also determ ned on a
site-specific basis by determning their jurisdictional prerequisites and
conmparing themto the circunstances at a CERCLA site. Once the decisionnmaker
determ nes that a requirement is not applicable, the decisionmker conpares the
circunstances at the site to the purpose and subject matter addressed by the
requirement in question to determne if there is sufficient simlarity to find
that the requirenent is both relevant and appropriate for the site

Det erm ni ng whether a requirement is both relevant and appropriate is
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essentially a two-step process. First, to determ ne relevance a conparison is
made between the action, |ocation, or chemi cals covered by the requirenment and
related conditions of the site, release, or potential remedy; a requirement is
relevant if the requirement generally pertains to these conditions. Second, to
determ ne whether the requirenent is appropriate, the conparison is further
refined by focusing on the nature of the substances, the characteristics of the
site, the circunstances of the rel ease, and the proposed renedial action; the
requirement is appropriate if, based on such conparison, its use is well-suited
to the particular site. Only those requirenents that are determ ned to be both
rel evant and appropriate nmust be conplied wth.

EPA proposes that the following criteria, where pertinent to the type of
requirement in question, be used to determ ne whether there is sufficient
simlarity to find that a requirement is relevant and appropriate

a. \hether the purpose for which the requirenent was created is simlar
to the specific objectives of the CERCLA action

b. Whether the media regulated or affected by the requirenent are simlar
to the nedia contam nated or affected at the CERCLA site

c. \Whether the substances regulated by the requirement are simlar to the
substances found at the CERCLA site

d. \Whether the entities or interests affected or protected are simlar to
the entities or interests affected by the CERCLA site

e. \hether the actions or activities regulated by the requirenent are
simlar to the renmedial action contenplated at the CERCLA site

f. \Whether any variances, waivers, or exenptions of the requirenent are
avail able for the circunstances of the CERCLA site or CERCLA action

g. \Wether the type of place regulated is simlar to the type of place
affected by the CERCLA site or CERCLA action;

h. Whether the type and size of structure or facility regulated is
simlar to the type and size of structure or facility affected by the rel ease or
contenpl ated by the CERCLA action; and

i. \Whether any consideration of use or potential use of affected
resources in the requirenent is simlar to the use or potential use of the
af fected resource.

In determ ning which requirements are relevant and appropriate, the
pivotal criteria differ depending upon the type of requirenent under
consi deration, nanely chem cal -specific, |location-specific, or action-specific
(see ARARs preanble section below, "6. Types of ARARs"). In general, for
chem cal -specific requirements the focal point for the relevant and appropriate
determ nation is whether the requirenent for the chem cal at the CERCLA site
sets a health- or environnmental -based | evel based on an exposure scenario
(including the medium that is simlar to the potential exposure at a CERCLA



111

site. For location-specific requirenents, generally the primary test for
rel evance and appropriateness is whether the |ocation under consideration is

sufficiently simlar to the |ocation upon which the requirenment is based. For
action-specific requirenents, generally the test for relevance is whether the
action contenplated at the CERCLA site is simlar. |In order to determ ne

appropri ateness, the decisi onmaker may consider, anong others, the follow ng
factors: whether the action contenplated at the site or the circunstances at
the site which require an action, the substances involved, and the objectives of
the action are sufficiently simlar to the action-specific requirenent itself.

iii. Oher information to be considered (TBC). Oher information that
does not nmeet the definition of ARAR may be necessary to determ ne what is
protective or may be useful in devel oping Superfund renmedies. Criteria
advi sories, or guidance devel oped by EPA, other Federal agencies, or States may
assist in determ ning, for exanple, health-based levels for a particular
contam nant for which there are no ARARs or the appropriate method for
conducting an action. This other information to be considered (TBC) when
devel opi ng CERCLA renedies generally falls within three categories

a. Health effects information with a high degree of creditability, e.g.
Rf Ds;

b. Technical information on how to perform or evaluate site investigations
or response actions; and

c. Policy, e.g., EPA s ground-water policy.

4. The difference between applicable requirenments and rel evant and
appropriate requirements. Applicable requirenents and rel evant and appropriate
requirements differ in the anount of discretion allowed in identifying them
Applicable requirenents are identified by a |largely objective conparison to the
circunstances at the site; if there is a
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one-to-one correspondence between the requirenent and the circunstances at the
site, then the requirenent is applicable. There is little discretion involved
inthis determnation. |If a requirenment is not applicable, the decisionmaker
uses best professional judgnent to determ ne whether the requirement addresses
probl ems or situations that are generally pertinent to the conditions at the
site (i.e., the requirenment is relevant) and whether the requirenment is
well-suited to the particular site (i.e., the requirement is appropriate).
However, once a regulation (or portion thereof) is identified as relevant and
appropriate, it is applied as strictly as is an applicable requirenent.

Statutes and regul ati ons are sonetimes made up of discrete requirenents
each requirement having its own set of jurisdictional prerequisites. EPA has
found that within these authorities often only sonme requirenents within a
regul ation are rel evant and appropriate. |In contrast with an applicable
requirement, flexibility exists to identify discrete "appropriate" portions of a
regul ati on which may be m xed with "appropriate" portions of other regul ations
in a manner that nmakes good environnental sense for the site. (See hybrid
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cl osure exanple described in ARARs preanble section below, "16.vi. Hypothetica
exanpl es of conpliance with RCRA: closure requirenments.")

The other requirenents in that same regul ation may be relevant (in that
they address in a broad sense the same problemas is faced at the CERCLA site)
but not appropriate because the requirement is not well-suited to the
circunmstances at the CERCLA site

An exanmpl e of a requirenent that may be relevant but not appropriate in
certain situations is the requirenent to cap landfills upon closure. This
requirement is designed to apply to specific types of discrete units. This
requirement for closure of hazardous wastes deposited on |and may be rel evant
because it addresses the same kinds of wastes and action proposed at a CERCLA
site, but may be inappropriate because of the physical size and character of the
contam nation at the CERCLA site. Although capping may be appropriate for
smal | er areas, it may not be appropriate in some circunstances for |arge
di spersed areas of |lowlevel soil contam nation, such as may be found at many
large municipal landfill facilities. (Other exanples are described in the ARARs
preanbl e section below, "16. Potential ARARs of RCRA.")

5. Resolving ARAR di sputes. Because judgnment is involved in determ ning
whi ch requirements are rel evant and appropriate, Federal, State, and potentially
responsi bl e parties may on occasion arrive at different conclusions. EPA,
operating in its oversight role for CERCLA enforcenent actions, will resolve
ARAR di sputes between the | ead agency and the potentially responsible parties
An ARAR di spute between a State and EPA may be submitted to the dispute
resol ution process described in today's preanble discussion of Subpart F on

State Involvenent. |If a State strongly desires attainnent of a substantive
requi rement that has been determ ned by the dispute resolution process not to be
an ARAR, such a requirenment will be net if the State denonstrates an ability and
willingness to pay for the additional increnment of expense associated with
attaining such a requirenent. Moreover, as discussed in today's preanble

Subpart F section, States may be required to take the lead in the renedia
desi gn and renedi al action necessary to neet such additional requirenents.

6. Types of ARARs. For ease of identification, EPA divides ARARs into
three categories: chem cal-specific, |ocation-specific, and action-specific.
Chemi cal -specific ARARs are usually health- or risk-based numerical values or
met hodol ogi es which, when applied to site-specific conditions, result in the
establ i shment of numerical values. These values establish the acceptabl e anount
or concentration of a chem cal that may remain in, or be discharged to, the
anbi ent environnent. For exanple, the Safe Drinking Water Act requires the
establ i shment of maxi mum contam nant |evels (MCLs), the maxi mum perm ssible
|l evel of a contaminant in water which is delivered to any user of a public water
system MCLs are generally relevant and appropriate as cl eanup standards for
contam nated ground water that is or may be used for drinking. (See ARARs
preanbl e section below, "13. CERCLA-specified relevant and appropriate
requirements.")

Location-specific ARARs generally are restrictions placed upon the
concentration of hazardous substances or the conduct of activities solely
because they are in special locations. Sone exanples of special |ocations
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include floodplains, wetlands, historic places, and sensitive ecosystens or
habitats. Exanples of |ocation-specific ARARs are the substantive requirenents
of the Coastal Zone Management Act and the WIld and Scenic Rivers Act.

Consi deration nmust also be given to whether | ocational restrictions are
prospective only (e.g., siting requirements) or whether they are intended for
exi sting situations.

Action-specific ARARs are usually technol ogy- or activity-based
requirements or limtations on actions taken with respect to hazardous wastes
or requirements to conduct certain actions to address particular circunstances
at a site. Renedial alternatives which involve, for exanple, closure or
di scharge of dredged or fill material may be subject to ARARs under RCRA and the
Cl ean Water Act, respectively.

These categories were devel oped to assist in identifying ARARs and are not
necessarily precise. Sone ARARs may not fit into any one of these categories
while other ARARs may fit into two or nmore of these categories. For exanple,
RCRA | and di sposal regul ati ons can be consi dered both chem cal and
action-specific. (See EPA's draft "CERCLA Conpliance with Other Laws Manual,"
OSVER Directive No. 9234.1-01, which provides detail ed guidance on
identification of and conpliance with ARARs. The manual includes matrices which
group ARARs into the chenical -specific, l|ocation-specific, and action-specific
categories.)

7. State ARARs (" 300.400(g)(4)). Section 121(d)(2)(A) of the amended
CERCLA states that renmedies nmust conply with "any pronul gated standard
requirement, criteria, or limtation under a State environnental or facility
siting law that is nmore stringent than any Federal standard, requirenent, or
limtation" if applicable or relevant and appropriate to the hazardous substance
or release in question

In " 300.400(g)(4), EPA proposes to define pronulgated State requirenments
as those laws or regulations that are of general applicability and are legally
enforceable. State advisories, guidance, or other non-binding guidelines as
wel | as standards that are not of general applicability will not be considered
potential ARARSs.

EPA's treatment of State ARARs is fully consistent with the way EPA has
treated Federal requirenents under the current NCP, in which Federal advisories
and nonpronul gated guidelines are put in a separate category ("other information
to be considered") from potential ARARs. Like their Federal counterparts, State
advi sories and other nonpromul gated guidelines may still be considered in
determ ning an appropriate, protective renmedy; but neither Federal nor State
advi sories should be treated as potential ARARs.
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Further, unless Iimtations found in site-specific State permts are based on
pronul gated ARARs, such limtations will not be considered potential ARARs,
however wi dely they may be used in the State. However, frequently used permt
limtations may be considered in fashioning a protective remedy for a site
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The phrase "legally enforceable" refers to State regul ations or statutes
whi ch contain specific enforcement provisions or are otherw se enforceabl e under
State | aw. EPA expects that State |aws or standards which are considered
potential ARARs have been issued in accordance with State procedura
requirements. The phrase "of general applicability" is meant to preclude
consi deration of State requirenments promul gated specifically for one or nore
CERCLA sites as potential ARARs. EPA believes that Congress did not intend
CERCLA actions to conply with requirements that would not also apply to other
simlar situations in that State. This interpretation is consistent with the
statutory qualification on State siting requirenents banning | and disposal in
CERCLA section 121(d)(2)(C)(iii)(l) and the waiver for inconsistently applied
State standards in CERCLA section 121(d)(4)(E). For a State requirenent to be a
potential ARAR it nust be applicable to all remedial situations described in the
requirement, not just CERCLA sites

Ceneral State goals that are contained in a pronul gated statute and
i mpl emented via specific requirements found in the statute or in other
pronul gated regul ati ons are potential ARARs. For exanple, a State
anti degradation statute which prohibits degradation of surface waters bel ow
specific levels of quality or in ways that preclude certain uses of that water
woul d be a potential ARAR. \Where such pronul gated goals are general in scope
e.g., a general prohibition against discharges to surface waters of "toxic
materials in toxic amounts," conpliance nust be interpreted within the context
of inplenmenting regulations, the specific circunstances at the site, and the
remedi al alternatives being considered.

8. Methods for identifying ARARs. The preamble sections above regarding
Rl /FS and sel ection of renedy generally descri be when ARARs and TBCs are
identified and analyzed (e.g., during "project scoping," "remedia
investigation," etc.). This section explains how ARARs can be identified during
those stages.

The identification of ARARs necessarily begins with a review of the
uni verse of Federal and State requirements to determine the potential ARARs that
may be applied at a site (see Subpart F preanble regarding identification of
St ate ARARs). Exanples of potential Federal and State ARARs and TBCs are
included in the next Subpart E, " 300.430 preanble section, "G " As nore is
| earned about the site and as renedial alternatives are considered, Federal and
State requirenents can be narrowed to those which are potential ARARs for each
alternative.

ARARs are identified with increasing certainty as the RI/FS process
proceeds. For exanple, the purpose of site characterization during the renedia
investigation phase is to provide data regarding contam nants or chem cal s
present in the rel ease, the extent of contami nation, and the specific |ocation
and characteristics of the site. These data assist in identifying nore
specifically the potential chemi cal- and |ocation-specific ARARs. Likew se, as
more details regarding renmedial alternatives are devel oped, potential
action-specific ARARs can be identified. During the detailed analysis and
sel ection of renedy phases, the decisionmaker nmust conpare the potential ARARs
to the known information regarding conditions at the site and the remedia
alternatives to determne if the potential ARARs are, in fact, actually
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applicable or relevant and appropriate to the response action. Mre ARARs may
need to be identified during renmedial design as the specific details of the
remedi al action are devel oped. (See al so ARARs preanbl e section below, "12
Addr essi ng new ARARs or other information after the initiation of the renedia
action.")

9. Conpliance with ARARs and the devel opnent and sel ection of renedies
In the 1985 revisions to the NCP, EPA required the devel opment of five renedia
alternatives, primarily based upon their relative attai nment of ARARs. As
di scussed in today's preanble section regarding RI/FS and sel ection of renedy,
remedi es woul d no | onger be devel oped along this scale although all renedies
except those invoking a waiver, nmust attain ARARs.

EPA proposes, however, to continue to rely on ARARs to guide the |ead
agency in fornulating appropriate hazardous waste response alternatives. For
exanmpl e, an ARAR may indicate an acceptable concentration of a contam nant in
soil. An alternative that includes excavation of contam nated nedia at a site
woul d use that ARAR to determ ne the extent of excavation. Additionally, ARARs
may indicate the ampunts of hazardous substances that can be emtted or
di scharged during or after treatment. EPA recognizes, however, that there may
be situations in which ARARs will not exist or will not be sufficient to protect
human health and the environment.

Nonet hel ess, a proposed renmedial alternative's attainnent of ARARs does
not determ ne whether that alternative should be chosen over another alternative
that attains a different set of ARARs (or qualifies for waivers from ARARS).
The decision on which alternative to select is made at the end of the process
and is based on the balancing of the selection of renmedy criteria. ARARs will
di ffer depending upon the specific actions and objectives of each alternative
bei ng considered, e.g., an alternative that would renmove and treat all
contam nants fromthe site would invoke clean closure and treatnent ARARs
whereas an alternative that | eaves waste in place would invoke only |andfil
cl osure ARARs (see ARARs preanble section below, "16.vi. Hypothetical exanples
of conpliance with RCRA: closure requirenments")

10. Circunstances in which ARARs may be wai ved " 300.430(f)(3))
CERCLA reauthorization modified somewhat the current NCP's five limted
circunmstances in which all ARARs need not be attained. CERCLA elim nated the
"enforcenment exception," basically codified the remining four waivers, and
added two new waivers -- one for circumstances in which a State standard has
been inconsistently applied in other remedial actions within a particular State
and another for circunmstances in which the sane |evel of protectiveness offered
by an ARAR may be achi eved by using a different nmethod or technology with an
equi val ent standard of performance. These waivers apply only to neeting ARARs
with respect to renedial activities occurring on-site. A waiver nust be invoked
for each ARAR that will not be attained or exceeded. Other statutory
requirements, such as that remedies are to be protective of human health and the
environment, and that renedi es nust be cost-effective, cannot be waived. The
wai vers provided by CERCLA section 121(d)(4), sone circunstances under which
each wai ver m ght be invoked, and criteria for invoking the waivers are
di scussed bel ow.
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i. Interim Measures.

[T] he renedial action selected is only part of a total renmedial action
that will attain such |l evel or standard of control when conpl eted.
CERCLA section 121(d)(4)(A).

This waiver will generally be applicable to interimmeasures that are
expected to be followed within a
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reasonable time by conplete neasures that will attain ARARs. The interim
measures waiver may apply to sites at which a total site remedy is divided into
several smaller actions.

For exanple, the selected remedy at a site may include excavation and
treatment of the source. However, the treatment nmethod may require treatability
testing or time for set-up or construction. During this tinme, an interim
measure involving stabilization of the source, such as by use of a cap, may be
appropriate. |In such a circunstance, the interim nmeasure waiver would allow the
tenporary stabilization actions at the site to constitute the initial conponents
of a phased renedi al response; these actions would not be required to attain
landfill closure ARARs because the response woul d not be conplete.

Factors that are appropriate for invoking this waiver include:

a. Potential for exacerbation of site problenms. The interim nmeasure
shoul d not directly cause additional mgration of contam nants, conplicate the
site response, or present an i mediate threat to human health or the
environment; and

b. Noninterference with final remedy. The interim nmeasure sel ected nust
not interfere with, preclude, or delay the final renedy, consistent with EPA's
priorities for taking further action.

EPA invites coment on its interpretation of this waiver and on these
factors.

ii. Greater Risk to Health and the Environnent.

[Clonpliance with such requirement at the facility will result in greater
risk to human health and the environment than alternative options.
CERCLA section 121(d)(4)(B).

EPA suggests that this waiver be invoked when conpliance with an ARAR
poses greater risks than nonconpliance with that ARAR. This waiver could be
used for a remedial alternative that woul d otherw se cause greater environnental
damage or health risks solely because a particular ARAR had to be attained. For
exanmple, an alternative may include cleanup of PCBs at a site. However,
attaining the anbient concentration |evel for PCBs spread throughout river
sedi nent m ght require wi despread dredgi ng of the sedi nents, causing an
unacceptabl e rel ease of the pollutant to the water body and damagi ng or
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di srupting the ecosystem \Waiving the ARAR for anbient PCB concentrations in
the river sedinment would elimnate the need to conduct such harnful dredging.

Meeting an ARAR coul d al so pose greater risks to workers or residents.
For exanple, excavation of a particularly toxic, volatile, or explosive waste to
meet an ARAR coul d pose high, short-termrisks. |If protective neasures were not
practicable for such excavation, use of this waiver m ght be appropriate

Specific factors that may be considered in invoking the waiver for
preventing greater risks include

a. Magnitude of adverse inpacts. The risk posed or the likelihood of
present or future risks posed by the remedy using the waiver should be
significantly less than that posed by the totally conpliant remedy posing the
risk;

b. Duration of adverse inpacts. The nore long lasting the risks fromthe
totally conpliant renedy, the nmore this waiver beconmes appropriate; and

c. Reversibility of adverse inpacts. This waiver is especially
appropriate if the risks posed by neeting the ARAR coul d cause irreparable
damage.

Renedi es protective of human health and the environment but not neeting
all ARARs should be conpared to the renedy neeting ARARs that causes the m ninum
adverse inpacts. The additional public health and environmental benefits of not
meeting all ARARs nust be wei ghed agai nst the adverse inpacts caused by neeting
all ARARs. Only the ARARs that cause the greater risk are eligible to be
wai ved.

iii. Technical |npracticability.

[Clonpliance with such requirement is technically inpracticable from an
engi neering perspective. CERCLA section 121(d)(4)(0O

The term "inpracticable" inplies an unfavorabl e bal ance of engineering
feasibility and reliability. EPA believes that the term "engi neering
perspective" used in the statute inplies that cost, although a factor, is not
generally the major factor in the determ nation of technical inpracticability.
However, a remedial alternative that is feasible m ght be deemed technically
impracticable if it could only be acconplished at an inordinate cost.

Furthernore, the use of the term "inpracticable" inplies that renedies
that are not demonstrated but that are thought to be feasible cannot be
elimnated because of this waiver. Thus, EPA suggests using this waiver for
cases where: (a) neither existing nor innovative technol ogies can reliably
attain the ARAR in question, or (b) attainment of the ARAR in question would be
illogical or infeasible from an engineering perspective

EPA suggests that the technical inpracticability waiver should be invoked
when either of the follow ng specific criteria are net:
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(1) Engineering feasibility. The current engineering methods necessary to
construct and nmaintain an alternative that will meet the ARAR cannot reasonably
be i npl ement ed.

(2) Reliability. The potential for the alternative to continue to be
protective into the future is Iow, either because the continued reliability of
technical and institutional controls is doubtful, or because of inordinate
mai nt enance costs.

iv. Equi val ent St andard of Performance.

[T] he renedial action selected will attain a standard of performance that
is equivalent to that required under the otherw se applicable
standard, requirenment, criteria, or limtation, through use of
anot her nethod or approach. CERCLA section 121(d)(4) (D)

EPA proposes to use this waiver in situations where an ARAR sti pul ates use
of a particular design or operating standard, but equivalent or better renmedia
results (e.g., contam nant levels or reliability) could be achieved using an
alternative design or nethod of operation. For instance, an alternative may
invol ve reduction of either the nobility or toxicity of a hazardous substance
through a specified formof treatnment. The waiver may be invoked where a
substitute formof treatnment fromthat specified by an ARAR (e.g., fixation
instead of incineration) achieves conparable reductions in either mobility or
toxicity.

The CERCLA Reaut horization Conference Committee's Statenent of Managers
makes the following point with regard to this waiver:

Subsection [121] (d)(4)(D) allows the selection of a remedial action that
does not conply with a particul ar Federal or State standard or
requi rement of environmental |aw, where an alternative provides the
same | evel of control as that standard or requirement through an
alternative means of control. This allows flexibility in the
choi ce of technol ogy but does not allow any | esser standard or any
ot her basis (such as a risk-based calculation) for determ ning the
required level of control. However, an alternative standard may be
ri sk-based if the original standard was risk-based. H. Rep. 99-962
99th Cong., 2d Sess. 249

EPA invites coments on the follow ng necessary conditions for invoking
this waiver:

a. Degree of protection of health, welfare, and the environnent (e.g.
envi ronnmental concentration achieved) is equal to or greater than that under the
original ARAR;

b. The | evel of performance achieved is equal to or better than that
specified by the ARAR (e.g., concentration of residual)

c. The potential for the alternative ARAR to continue to be protective
into
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the future is equal to or greater than that afforded by the ARAR to be waived;
and

d. The time required to achieve beneficial results using the alternative
remedy is not significantly nore than the original ARAR An alternative that
achieves simlar results in significantly less time should be considered as
advant ageous.

v. lnconsistent Application of State Requirenents.

[With respect to a State standard, requirenment, criteria, or limtation
the State has not consistently applied (or dempnstrated the
intention to consistently apply) the standard, requirenment,
criteria, or limtation in simlar circunstances at other renedia
actions. CERCLA section 121(d)(4)(E).

This waiver is intended to prevent unjustified or unreasonable
restrictions from being i nposed on renedi al actions. The issues raised by this
wai ver are closely tied to those involved in the definition of "promul gated"
(see ARARs preanble section above, "7. State ARARs").

EPA envisions using this waiver in two situations. First, State
requirements may have been devel oped and pronul gated but never applied because
of a lack of applicability in past situations. EPA believes that such
requirements should not be applied in CERCLA actions where there is evidence
that the State does not intend to apply them el sewhere. Second, State standards
that have been variably applied or inconsistently enforced nmay give reason to
i nvoke the inconsistent application waiver. A standard is presumed to have been
consistently applied unless there is evidence to the contrary.

Consi stency of application my be determ ned by:

a. Simlarity of sites or response circunstances (nature of contam nants
or media affected, characteristics of waste and facility, degree of danger or
ri sk, other hazardous waste managenent progranms, etc.);

b. Proportion of nonconpliance cases (including enforcement actions);

c. Reason for nonconpliance

d. Intention to consistently apply future requirenents as demponstrated by
policy statenents, legislative history, site remedial planning docunents, or
State responses to Federal -lead sites; newy promul gated requirenments shall be

presuned to enmbody this intention unless there is contrary evidence

vi. Fund Bal anci ng.

[ITn the case of a renedial action to be undertaken solely under Section
104 using the Fund, selection of a renedial action that attains
such level or standard of control will not provide a bal ance
bet ween the need for protection of public health and wel fare and
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the environnent at the facility under consideration, and the
availability of anmpunts fromthe Fund to respond to other sites
whi ch present or may present a threat to public health or welfare
or the environnment, taking into consideration the relative

i mmedi acy of such threats. CERCLA section 121(d)(4)(F)

The Fund- bal anci ng wai ver may be invoked when nmeeting an ARAR woul d entai
such cost in relation to the added degree of protection or reduction of risk
afforded by that standard that remedial action at other sites would be
j eopardi zed. (Even with this waiver, the remedy nust still conmply with the
statutory requirenment to be protective of human health and the environnent.)

EPA suggests that the Fund-bal anci ng wai ver be used when attai nment of the
ARAR woul d significantly reduce the availability of Fund nonies for other sites
(considering the nunber of other sites and the expected cost of remediations).
Proj ections should show that significant iminent threats from other sites may
not be addressed under the current Fund if the ARAR were attained

EPA intends to establish the use of a dollar threshold for routinely
consi dering invoking the Fund-bal ancing wai ver. The threshold would be based on
an anount significantly higher than the average cost of renmediating sites with
problems simlar to those at the site under consideration, e.g., |arge mnunicipa
landfills. Further, EPA intends to develop specific criteria for invoking the
wai ver. EPA solicits comment on the proposal to establish a dollar threshold
and on what other specific criteria should be established for invoking the
wai ver .

11. When and where ARARs and TBCs associated with cleanup |evels nust or
should be attained. This section discusses the place and the time EPA intends
that ARARs or TBCs related to contam nant |evels or performance or design
st andards be achieved, i.e., the point of conpliance

i. When ARARs nmust and TBCs should be attained. Although not conpelled
by statute, EPA is proposing that the applicable or relevant and appropriate
requirements of other laws pertinent to a renedial action itself nust be nmet
during the conduct of the remedial action as well as at the conpletion of the
remedi al action unless a waiver is invoked (see " 300.435(b)(2)). Sone exanples
of potential ARARs for the conduct of renedial activities include the RCRA
treatment, storage, and disposal requirements, restrictions on em ssions
di scharges based upon the Clean Air Act national ambient air quality standards,
and CWA effluent discharge Iimtations.

ii. Wiere ARARs nmust and TBCs shoul d be attained. Sonetines the ARAR
itself will specify where the requirenment should be attained. For exanple, the
Cl ean Water Act requirenment to apply best available technol ogy controls to
di scharges of toxic pollutants to receiving waters is neasured for conpliance at
the discharge point (i.e., the "end-of-the-pipe").

However, at sites where an ARAR does not specify where it is to be
attained or where a TBC value is used to set a acceptable |level of exposure, the
| ead agency has the discretion to determ ne where the |evel shall be attained to
ensure protectiveness.



121

Cenerally, EPA's policy is to attain ARARs and TBCs pertaining either to
contam nant |levels or to performance or design standards so as to ensure
protection at all points of potential exposure. This means that any waste |eft
in place should either be brought to levels that allow for unrestricted use and
unlimted exposure or managed according to performance or design specifications
if active neasures are not practicable and cost-effective, exposure to the waste
must be controlled through legally enforceable institutional means. (See
Subpart E, " 300.430 RI/FS and sel ection of remedy preanble introductory section
for discussion regarding institutional controls.) Depending on the site
circunmstances, exposure pathways may include ingestion of ground or surface

wat er, contact with or ingestion of soil, and inhalation. At each potentia
poi nt of exposure, EPA assunmes a maxi num reasonabl e exposure scenario and sets
the goals that will ensure protectiveness for each response. For instance, if

any hazardous substances remain at a site, exposure by direct contact should be
considered in fashioning a protective remedy. Hazardous substances that present
a direct contact threat should be treated or covered to the appropriate degree.

If a waste managenent area is left at a site, ground water should attain the
appropriate cleanup |levels at the edge of the area

12. Addressing new ARARs or other information after the initiation of the
renmedi al action. EPA recognizes that subsequent to the initiation of the
remedi al action new standards based on new scientific informati on or awareness
may be devel oped and that these standards may differ fromthe cl eanup standards
on which the renedy was based
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EPA believes that such new ARARs or other information should be considered
as part of the review conducted at |east every five years under CERCLA section
121(c) for sites where hazardous substances remain on-site. The review requires
EPA to assure that human health and the environment are being protected by the
remedi al action. Hence, the remedy should be exam ned in |ight of any new
standards that would be applicable or relevant and appropriate to the
circunstances at the site and in light of any other pertinent new information in
order to ensure that the renmedy is still protective. |In certain situations, new
standards or the information on which they are based may indicate that the site
presents a significant threat to health or environment. |f such information
comes to light at tines other than at the five-year reviews, EPA will consider
the necessity of acting to nodify the remedy at such tines.

13. CERCLA-specified relevant and appropriate requirenents -- . Safe
Drinking Water Act standards. CERCLA section 121(d)(2)(A) states that a
remedi al action will attain a |level or standard of control established under the

Safe Drinking Water Act (SDWA), anong other statutes, where such |evel or
control is applicable or relevant and appropriate to any hazardous substance
pollutant, or contam nant that will remain on-site. The enforceable standards
under the SDWA are nmaxi mum contam nant | evels (MCLs), which represent the

maxi mum perm ssi ble level of a contam nant in water which is delivered to any
user of a public water system Section 121(d)(2)(A) also states that such
remedi al action shall require a level or standard of control which at |east
attai ns Maxi mum Cont am nant Level Goals (MCLG) established under the SDWA where
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rel evant and appropriate under the circunstances of the release or threatened
rel ease. The follow ng discussion addresses how to choose between these two
st andards.

Under the SDWA, MCLGs are health-based goals set at levels at which no
adverse health effects may arise, with a margin of safety. An MCL is required
to be set as close as feasible to the respective MCLG taking into consideration
the best technol ogy, treatnment techniques, and other factors (including cost).
As the enforceable standard for public water supplies, MCLs are fully protective
of human health and, for carcinogens, fall within an acceptable individua
lifetime risk range of 10* to 1077. For noncarcinogens, which are the majority
of chemcals to be controlled, MCLs will nearly always be set at MCLGs.
Therefore, in many cases, the MCL will be equivalent to the MCLG

In a guidance docunent published |ast year in the FEDERAL REG STER
"Superfund Program |Interim Guidance on Conpliance with Applicable or Rel evant
and Appropriate Requirenments," 52 FR 32496 (August 27, 1987), EPA stated its
policy that for surface or ground water that is or may be used for drinking
MCLs are generally rel evant and appropriate as cleanup standards. The basis for
this policy was that MCLs are protective of human health and represent the |eve
of water quality that EPA believes is acceptable for over 200 mllion Anmericans
to consunme every day from public drinking water supplies

EPA recogni zes that there may be special circunstances where protection of
human health requires more stringent standards than MCLs, as with multiple
contam nants or pathways of exposure. |In such cases, EPA will make a
site-specific determ nati on whether risk posed by such multiple contam nants or
pat hways is in excess of 10* and, therefore, of the need for nore stringent
st andards, considering MCLGs, EPA's policy on use of appropriate risk ranges for
carcinogens, |levels of quantification, and other pertinent guidelines

Many commenters agreed with EPA because MCLs are fully protective of human
health. Comments in support of the guidance noted that the range of risk for
MCLs is within EPA's acceptable risk range and that MCLGs are often not
achi evabl e given current technol ogy because many MCLGs are set at the zero risk
level. Further, requiring MCLGs at CERCLA sites would inpose a nore restrictive
requi rement than exists for the drinking water consumed by nmost households in
the country. Also noted was that MCLs are legally applicable at the point of
use, generally the tap or at a well used for supplying drinking water.
Application of MCLs to cleanup of ground water at a CERCLA site that is or may
be used for drinking, therefore, inposes a nore stringent standard than exists
under the SDWA

Ot her conmenters on the interim ARARs gui dance di sagreed with EPA's
proposal and asserted that section 121 required that MCLGs generally be the
cl eanup standards for ground water at CERCLA sites. Some opponents argued that
section 121 specifically prohibited consideration of cost-effectiveness in
choosing a relevant and appropriate cleanup standard until after a standard that
protects human health and the environnent is selected. Therefore, they argued
application of MCLs as the rel evant and appropriate standard is inconsistent
with the statute because cost and avail able technol ogy factors are considered in
the devel opment of MCLs
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In summary, the conmmenters presented divergent opinions on this specific
issue. After review of conments, EPA believes that the interpretation
articulated in the interim ARARs gui dance is correct and that section 121
permts the use of MCLs as generally relevant and appropriate cl eanup standards
for the follow ng reasons. Under section 121, it is EPA's responsibility to
determ ne what standards are applicable or relevant and appropriate at a site, a
determ nati on nmade on a case-by-case basis within general EPA program
gui delines. Although section 121(d)(2)(A) does not specifically refer to
cl eanup of contam nated ground water to its beneficial uses, CERCLA actions will
generally use SDWA standards for ground water that is or could be used for
drinking. EPA believes that MCLs, the enforceabl e standards under the SDWA, are
the appropriate standard because they represent the level of quality for the
nation's drinking water supplies. (The application of SDWA standards to the
cl eanup of ground water is also discussed in the " 300.430 preanble section
above, "E. EPA's Approach for Ground-Water Renedi ation under the Superfund
Program")

Using MCLs as rel evant and appropriate standards is consistent with EPA's

use of a risk range to determ ne acceptable levels of residuals of carcinogens.
CERCLA does not require that EPA elimnate all risk. Therefore, EPA believes
that generally a risk range of 10* to 107 increnmental individual lifetime cancer
risk for carcinogens fulfills its statutory nandate to protect human health and
the environnent. MCLs for carcinogens are set within this risk range. For
noncar ci nogens, MCLs will nearly always be set at MCLGs, thus assuring that even
sensitive popul ations will experience no adverse health effects. Since the

maj ority of chem cals encountered at sites are noncarcinogens, there will be no
difference in the protectiveness of MCLGs and MCLs for npst contani nants

Furthernore, even though cost and avail abl e technol ogy nmay be consi dered
when setting an MCL, an MCL is protective and therefore achieving an MCL
conplies with CERCLA's mandate to protect human health and the environnent.

(See also EPA's interpretation of CERCLA section 121(d)(2)(B)(ii)
start 53 FR 51442

regarding the use of alternate concentration limts (ACLs) as cl eanup standards
for ground water that is or may be used for drinking in the * 300.430 preanble
section above, "E. EPA's Approach for Ground- Water Renedi ation under the
Superfund Program")

ii. Federal Water Quality Criteria. EPA develops two kinds of Federa
Water Quality Criteria (FWQX), one for protection of human health and anot her
for protection of aquatic life. FWQC are non-enforceabl e guidelines used by the
States to set Water Quality Standards (WQS) for surface water. FWQC, which
identify threshold | evel concentrations for noncarcinogens and concentrations
equating to various risk levels for carcinogens, guide States in assessing the
toxicity of a contam nant. States designate the use of a given water body based
on its current and potential use and apply the FWQC to set pollutant |evels that
are protective of that use. State WQS, which can be narrative or expressed as a
nunmerical concentration |imt, are subject to EPA approval
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If a State has pronul gated a nunerical WQS that applies to the contam nant
and the designated use of the surface water at a site, the WQS will generally be
applicable or relevant and appropriate for determ ning cleanup levels, rather
than a FWQC. A WQS represents a determ nation by the State, based on the FWQC
of the level of contaminant which is protective in that surface water body, a
determ nation subject to EPA approval

CERCLA 121(d)(2) requires that, in determ ning whether a FWQC is rel evant
and appropriate, the latest information available be considered. Thus, a FWXC
may be relevant but not appropriate if its scientific basis is not current.
EPA' s recommended Rf Ds and cancer potency factors, which are based on the EPA's
eval uation of the latest information, should be used when a FWQC does not
reflect current information

CERCLA 121(d)(2) also requires that the designated or potential use of the
surface or ground water and the purposes for which the criteria were devel oped
be considered in determ ning whether a FWQC is rel evant and appropri ate.

The purpose of the FWQC for human health is to identify protective levels
fromtwo routes of exposure -- exposure fromdrinking the water and from
consum ng aquatic organisms, primarily fish. There are levels provided for
exposure from both routes, and from fish consunption alone. Whether a FWXC is
rel evant and appropriate, and which formof the criteria is appropriate, depends
on whet her exposure via either or both of these routes is likely to occur, and
thus on the designated use of the water body.

As discussed in the section above, MCLs represent the |level of quality EPA
has determ ned to be safe for drinking and thus are generally relevant and
appropriate for ground water that is or may be used for drinking and for surface
wat er designated as a current or potential drinking water supply. Therefore
when a promul gated MCL exists, the FWQC for that constituent would not be
rel evant and appropriate. However, when MCLs are not avail able, a FWQC may be
rel evant and appropriate in water that is a potential drinking water source

Since MCLs only reflect exposure fromdrinking the water, a FWQC for
consunpti on of aquatic organisnms may be appropriate in addition to the MCL
resulting in a nmore stringent cleanup |level, when that route is also a concern
at the site

FWQC wi t hout modification are not relevant and appropriate in selecting
cl eanup levels in ground water, where consunption of contam nated fish is not a
concern. However, a FWQC may be adjusted to reflect only exposure from drinking
the water. Alternatively, the use of EPA-recommended Rf Ds and cancer potency
factors, followi ng a methodology simlar to that used to devel op the drinking
wat er portion of the FWQC, could serve as a guideline for cleanup if the FWQC is
not current.

A FWQC adj usted for drinking water could al so be relevant and appropriate
in surface water designated for drinking water purposes, since the FWQC is
specifically designed to be protective of that use. Whether a FWQC that al so
includes fish consunption should be selected depends on the Iikelihood of
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exposure occurring fromthis route and on whether fishing is included in the
State's designated use

If the State has designated a water body for recreation, a FWQC reflecting
fish consunption only, not drinking the water, may be relevant and appropriate
if fishing is included in that designation

Cenerally, FWQC are not relevant and appropriate for other uses, such as
industrial or agricultural use, since exposures reflected in the FWQC are not
likely to occur.

A FWQC for protection of aquatic life may be relevant and appropriate for
a renedy involving surface waters (or ground-water discharges to surface water)
when the designated use requires protection of aquatic life or when
envi ronmental concerns exist at the site. |If protection of human health and
aquatic life are both a concern, the nore stringent standard or criteria should
generally be applied

A State nunerical WQS is essentially a site-specific adaptation of a FWQC
subj ect to EPA approval, and, when available, is generally the appropriate
standard for the specific water body, rather than a FWQC. If both an MCL and
nunmerical State WQS exist for the same constituent where the water is designated
for drinking, the State WQS should be used if it is nore stringent, as required
by CERCLA section 121(d)(2)(A)(ii).

In sum a FWQC, or conponent of the FWQC, mmy be rel evant and appropriate
when the FWQC is intended to protect the uses designated for the water body at
the site, or when the exposures for which the FWQC are protective are likely to
occur. To be considered rel evant and appropriate, FWQC nust also reflect
current scientific information. In addition, whether a FWQC is rel evant and
appropriate depends on the availability of standards, such as an MCL or WQS
specific for the constituent and use

14. ARARs for investigation-derived waste. EPA believes that the CERCLA
section 121 requirement that renedial activities conmply with Federal and State
ARARs applies not only to the inplenmentation of the remedy selected for a site,
but also to the handling, treatment, or disposal of investigation-derived wastes
produced during renmedial activities, such as the SI or RI/FS

Specifically, there are several ways that investigation-derived wastes may
result from such renedial activities. Exanples include the followi ng: (i)
ground water or surface water sanples that nmust be di sposed of after analysis;
(ii) drill cuttings or core sanples fromsoil boring or nonitoring wel
installations; (iii) purge water renoved from sanpling wells before ground water
sanpl es are collected; (iv) water, solvents, or other fluids used to
decontam nate field equi pment such as backhoes, drilling rigs, and pipes; (v)
condensate from pi pes used for gas sanpling in landfills; and (vi) waste
produced by on-site pilot-scale facilities constructed to test technol ogi es best
suited for remediation of the site

The handling, treatment, or disposal of any such investigation-derived
wast es nust satisfy Federal and State requirements that are applicable or
rel evant and appropriate to the site location and the anmobunt and concentration
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of the hazardous substances, pollutants, or contam nants involved. EPA intends
that field investigation teams use best

start 53 FR 51443

prof essi onal judgnent in determ ning when investigation-derived wastes may
contain hazardous substances and to handl e such substances in accordance with
all Federal and State ARARs. For exanple, if ground-water sanples containing
hazardous substances are to be di sposed of by discharge into surface water, they
may require treatnent before disposal so that water quality standards are not

violated. Also, if it is known or suspected that purge waters are
drawn from an area with significant dioxin contam nation, EPA expects that such
i nvestigation-derived wastes will be containerized, tested, and disposed of in

accordance with all ARARs. (Consistent with established practice
investigation-derived materials may remain on-site until the renedial action
comrences.) In contrast, the routine containerization and testing of |arge
volumes of drilling muds and purge waters which are not suspected to contain
hazardous substances nmay be unnecessary because they result only in delays to
the investigation with no attendant public health or environmental benefit.

15. Substantive versus administrative requirements. CERCLA section 121(d)
requires that remedial actions shall require a |level or standard of control for
hazardous substances, pollutants, or contam nants which attains ARARs. Levels
or standards of control are basic performance objectives for the remedial action
(e.g., acceptable exposure levels after the remedial action is conpleted).

These basic performance objectives are defined by substantive ARARs. Exanples
of substantive ARARs include acceptable concentrations for specific chem cals
under the Safe Drinking Water Act which define cleanup | evels for ground water
that is or may be used for drinking water, technol ogy-based requirements under
RCRA for the management of hazardous wastes which define, for exanple, the
physical characteristics of a new landfill if waste is to be closed in place
and restrictions on activities in certain |ocations which define, for exanple,
the conduct of excavation in order to mnimze potential harmto wetl ands

Requi renments which do not in and of thenselves define a |level or standard
of control are considered admi nistrative. Adm nistrative requirenments include
the approval of, or consultation with, adm nistrative bodies, issuance of
permts, docunentation, and, generally, reporting and recordkeeping. The
Superfund program i nmposes its own reporting and recordkeeping requirements to
ensure that substantive |evels or standards of control are being net.

Conpliance with simlar requirenents of other environmental statutes would be
redundant and unduly burdensone.

This interpretation is consistent with CERCLA section 121(e) which exenpts
on-site activities fromobtaining permts. The purpose of this exenption is to
al |l ow CERCLA response actions to proceed expeditiously w thout the delays that
could result while waiting for other offices or agencies to issue a permt. The
substantive requirements that would be inposed by a permt still nust be stated
in Superfund docunents, but the redundancy of stating such standards in a permt
i ssued by another office or agency is avoided.

In most cases, the classification of a particular requirenent as
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substantive or administrative will be clear, but some requirenents may fall into
a gray area between the provisions related primarily to program adm nistration
and those concerned primarily with environmental and human health goal s

Several factors may be considered when it is not readily apparent whether a
requirement is substantive or admi nistrative; for exanple, the basic purpose of
the requirenment, any adverse effect on the ability of the action to protect
human health and the environnent if the requirement were not met, the existence
of other requirements (e.g., CERCLA procedures) at the site that would provide
functionally equival ent conpliance, and classification of simlar or identica
requirements as substantive or adm nistrative in other situations. The

determ nation of whether a requirenment is substantive or adm nistrative need not
be docunent ed.

16. Potential ARARs of the Resource Conservation and Recovery Act (RCRA).
CERCLA conpliance with the regul ati ons pronul gated pursuant to RCRA is a
special concern within the broader context of CERCLA conpliance with other
environnmental and public health |laws. Because the RCRA Subtitle C regulations
address the ongoing treatnment, storage, and disposal of hazardous waste, and
because CERCLA response actions often involve treatnent, storage, and disposa
of hazardous waste, many RCRA requirements will be applicable or relevant and
appropriate to CERCLA response actions. The current RCRA Subtitle C regul ations
are codified at 40 CFR Subchapter |

The purpose of this discussion is to provide a general overview of CERCLA
conpliance with the potential ARARs of RCRA, including the requirements of the
Hazar dous and Solid Waste Amendnents of 1984 (HSWA). Although the determ nation
of which requirements are applicable or relevant and appropriate is always nmade
on a site-by-site basis, it is possible to make some general statenments about
conmpliance with RCRA.

i. The potential ARARs of RCRA Subtitle C. RCRA Subtitle Cis the
authority for regul ati ons which establish standards for hazardous waste
management. Pursuant to RCRA Subtitle C, EPA has pronul gated requirenents and
standards for generators and transporters of hazardous waste and for owners and
operators of hazardous waste treatnment, storage, and disposal facilities. These
regul ati ons contain numerous potential ARARs for CERCLA renedial actions, each
requirement having its own unique set of jurisdictional prerequisites

In general, RCRA Subtitle C requirements for the treatment, storage, or
di sposal of hazardous waste will be applicable if a conbination of the follow ng
conditions is net:

a. The waste is a listed or characteristic waste under RCRA; and

b. Either: (1) The waste was treated, stored, or disposed after the
effective date of the RCRA requirenments under consideration; or (2) The activity
at the CERCLA site constitutes treatnent, storage, or disposal as defined by
RCRA.

Li sted hazardous wastes under RCRA are found in 40 CFR Part 261, Subpart
D. Some RCRA requirenents apply to hazardous wastes as defined in RCRA section
1004(5). Characteristic hazardous wastes under RCRA are described in 40 CFR
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Part 261, Subpart C. Testing nethods and protocols for characteristic
determ nations are contained in Test Methods for Evaluating Solid Waste, 3rd
edition, Volune 1C, Laboratory Manual (SW846).

There are two scenarios under which RCRA requirenents may be applicable to
CERCLA sites. First, if the |ead agency determ nes that RCRA listed or
characteristic hazardous waste is present and the waste was treated, stored, or
di sposed at the site after the effective date of the requirements under
consi deration, then the pertinent RCRA requirements will be applicable to the
waste activity. Generally, traditional RCRA regulated facilities that have been
listed on the NPL may fall into this category, even if the proposed CERCLA
action would not involve treatnment, storage, or disposal. For exanple, if a
RCRA | andfill or a hazardous waste incinerator operated at the site after the
effective date of the RCRA closure requirements, then the | ead agency
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woul d need to conply with the applicable closure requirenents for those units in
conpl eting the renedial action. Second, if the |ead agency deternm nes that RCRA
listed or characteristic hazardous waste is present at the site (even if the
wast e was di sposed before the effective date of the requirenent) and the
proposed CERCLA action involves treatment, storage, or disposal as defined under
RCRA, then RCRA requirenents related to those actions would be applicable

These two scenarios are contingent upon determ nations that RCRA Subtitle
C hazardous waste is present and on the identification of the period of waste
management. To determ ne whether a waste is a |isted waste under RCRA, it is
often necessary to know the source. However, at many CERCLA sites no
information exists on the source of the wastes nor are references avail able
citing the date of disposal. The |ead agency should use available site
informati on, manifests, storage records, and vouchers in an effort to ascertain
the source of these contam nants. \Wien this docunmentation is not available, the
| ead agency may assune that the wastes are not |isted RCRA hazardous wastes
unl ess further analysis or information becones avail able which allows the | ead
agency to determine that the wastes are |isted RCRA hazardous wastes. |f the
| ead agency assumes the wastes are not |isted RCRA hazardous wastes and it is
determ ned that the wastes are not characteristic wastes under RCRA (see
di scussion below, 17.i.) RCRA requirenents would not be applicable to CERCLA
actions, but may be relevant and appropriate if the CERCLA action involves
treatment, storage or disposal and/or if the wastes are simlar or identical to
RCRA hazardous waste.

Under certain circunstances, although no historical information exists
about the waste and when it was treated, stored, or disposed, it may be possible
to identify the wastes as RCRA characteristic wastes. Wth respect to hazardous
characteristics, (ignitability, corrosivity, reactivity, or EP toxicity), it is
the responsibility of the generator (in this case, the | ead agency or PRP
conducting the action) to deternmine if the wastes exhibit any of these
characteristics (defined in 40 CFR 261.21 through 24). The |ead agency nust use
best professional judgnment to determine, on a site-specific basis, if testing
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for hazardous characteristics is necessary. Testing is required unless it can
be determ ned, by "applying know edge of the hazard characteristic in |light of
the materials or process used," that the waste does not have hazardous
characteristics (40 CFR 262.11(c)).

In determ ning whether to test for the toxicity characteristic using the
Extraction Procedure (EP) Toxicity Test, it may be possible to assunme that
certain | ow concentrations of waste are not toxic. For exanple, if the tota
waste concentration is 20 times or less the EP Toxicity concentration, the waste
cannot be characteristic hazardous waste. In such a case RCRA requirenents
woul d not be applicable and would not likely be relevant or appropriate unless
the waste al so contained other RCRA hazardous wastes and the CERCLA action
i nvol ved treatment, storage, or disposal

I f the wastes exhibit hazardous characteristics, RCRA requirements are
potentially applicable if the wastes also were either treated, stored, or
di sposed after the effective date of the applicable RCRA requirenment or if the

CERCLA actions will involve treatnment, storage, or disposal

ii. Actions constituting treatnment, storage, or disposal. Many CERCLA
actions occur in areas of contam nation that contain waste treated, disposed of
or stored prior to Novenmber 19, 1980. |If left untouched, wastes in such areas

are not currently regul ated under Subtitle C of RCRA. (Solid waste nanagement
units at RCRA facilities are regulated by the 3004(u) corrective action
requirements.) However, certain physical novenment, alteration, or disturbance
of RCRA hazardous waste associated with a remedial action may neet the RCRA
definition of treatment, storage, or disposal. For instance, treatment has
occurred when the CERCLA renedial action uses "any method, technique, or
process, including neutralization, designed to change the physical, chem cal, or
bi ol ogi cal character or conposition of any hazardous waste so as to neutralize
such waste, or so as to recover energy or material resources fromthe waste, or
so as to render such waste non-hazardous, or |ess hazardous; safer to transport
store, dispose of; or anenable for recovery, anenable for storage, or reduced in
volume." 40 CFR 260. 10

Simlarly, storage occurs when a CERCLA renmedi al action involves the
"hol di ng of hazardous waste for a tenporary period, at the end of which the

hazardous waste is treated, disposed of, or stored el sewhere." 40 CFR 260. 10

Land di sposal occurs when RCRA hazardous waste is placed into a | and

di sposal unit, including a "landfill, surface inpoundnment, waste pile, injection
well, land treatnent facility, salt dome formation, salt bed formation, or
underground m ne or cave." RCRA section 3004(k).

Movement of hazardous waste entirely within a unit does not constitute
"l'and di sposal" under Subtitle C of RCRA. However, novenent of hazardous waste
into a unit (i.e., across the boundary of a unit) does constitute "I and
di sposal . "

I'n many cases CERCLA sites contain areas of contamination (with differing
| evel s of concentration, including hot spots, of hazardous substances
pol lutants, or contam nants) that may be characterized as a unit, usually a
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landfill, under RCRA. |In such cases where RCRA hazardous waste is noved into
the area of contam nation, RCRA disposal requirenents are applicable to the

di sturbed waste and certain |and disposal requirements (such as for closure) may
be applicable to the area where the waste is received

Therefore, the following activities constitute |and di sposal under RCRA
Subtitle C where the waste involved is RCRA hazardous waste

a. Wastes fromdifferent units are consolidated into one unit;

b. Waste is renmoved and treated outside a unit and redeposited into the
same or another unit; or

c. Waste is picked up fromthe unit and treated within the area of
contami nation in an incinerator, surface inmpoundnment, or tank and then
redeposited into the unit (does not include in-situ treatnment)

In contrast, an exanple of an activity that does not constitute "l and
di sposal" is the nere consolidation of RCRA hazardous wastes within a unit.
Simlarly, the covering and sealing off of hazardous waste, called "capping with
waste in place," is also not considered "land di sposal"” and RCRA Subtitle C
requirements would not be applicable. |If sone of the waste at a site is noved
into another unit, but other waste is left behind in the original unit (the unit
in which such waste was found), "land disposal" applies only with regard to the
waste that is nmoved into another unit. Under these exanples, however, certain
RCRA | and di sposal requirements m ght neverthel ess be rel evant and appropriate
to such waste. (See ARARs preanble sections below, 16.iii. and 17.)

iii. Hypothetical exanples of conpliance with RCRA: |and disposa
restrictions. Land disposal restrictions under RCRA sections 3004(d) through
(k) are triggered whenever there is placenment of RCRA hazardous wastes subject
to land disposal restrictions ("banned waste") into a |and-based unit. Such
| and di sposal does not occur when
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hazardous waste is nerely noved around within a unit.

Certain activities, e.g., placenent, involving specific wastes may be
subject to the special restrictions on |and disposal of hazardous wastes
(Placement into a unit is defined identically to | and di sposal, see above.) The
| and di sposal restrictions (LDR) regul ati ons establish treatnent standards to be
achi eved based on the best denonstrated avail able treatnment technol ogy (BDAT)
before specific wastes may be | and di sposed. For exanple, |and disposa
restrictions require that a remedial action that involves the excavation and
movenent of banned waste into a unit (i.e., placenent) must neet BDAT |evels
before the waste is placed into the unit. Simlarly, the I and disposa
restrictions also apply where the renmedi al action involves excavation of banned
waste fromits original unit, treatment of that waste at another unit, and
pl acenent of that waste back into the original unit or another unit. However,
| and di sposal restrictions are not applicable where banned waste is noved,
graded, stabilized, or treated in-situ, entirely within the original unit,
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because placement has not occurred. Furthernore, the tenporary staging of waste
within the unit prior to further remedial action is not placenment (however
storage restrictions may apply). Land disposal restrictions are not applicable
but may be rel evant and appropriate where the renmedial action involves placenent
of CERCLA waste simlar in conposition to RCRA banned waste. (See ARARs preanbl e
section below, "17. Hypothetical Exanples of Relevant and Appropriate

Requi renents. ")

iv. Hypothetical exanples of conpliance with RCRA: design and operating
requi rements. The RCRA 40 CFR Part 264 regul ations require certain design and
operating standards (m ni mum technol ogy requirenents) for the construction of
new | and di sposal units, and for the construction of replacenents for,

expansions of, or lateral extensions to existing | and disposal facilities. |If,
for instance, the remedial action involves the placement of RCRA hazardous waste
into a newly built or expanded landfill, then the 40 CFR Part 264 design and
operating standards for landfills will be applicable to the remedi al action

unl ess an exenption is justified under the provi sions of the
desi gn and operating standards. Double liners and |eachate collection and
return systens will thus be required as a part of construction and operation

v. Hypothetical exanples of conpliance with RCRA: corrective action
requi rements. EPA's ground-water protection regulations, 40 CFR Part 264
Subpart F, include corrective action requirements. EPA is currently devel opi ng
regul ations for corrective action requirenments inposed by RCRA sections 3004(u)
and (v)(added by HSWA)

The Subpart F corrective action provisions require cleanup of ground water
for each hazardous constituent to either the background | evel, a SDWA maxi mum
contam nant |level (MCL), or an alternate concentration limt (ACL) set by the
Regi onal Admi nistrator. The RCRA ground water protection standards (40 CFR Part
264 Subpart F) do not contain all of the current SDWA MCLs. Where no MCL exists
under RCRA, the ground-water protection standard will be set at background or at
an ACL if the proper ACL denobnstrations can be nade to the satisfaction of the
Regi onal Adm ni strator.

The Subpart F corrective action standards for regulated units are
applicabl e where the rel ease being addressed is fromcertain specified |and
di sposal units to the environnent and the unit received RCRA hazardous waste
after July 26, 1982 (the publication date of Subpart F)

The RCRA corrective action requirenents added by HSWA regul ate rel eases of
RCRA hazardous constituents to the environment from solid waste nanagement units
at RCRA facilities, regardless of the date on which the hazardous or solid waste
was received by the unit. EPA is currently devel oping nore detailed regul ati ons
to inplement these HSWA requirements that will establish procedures and
standards for corrective action. EPA expects that the existing and new
regul ati ons, when pronul gated, will generally be applicable to Superfund actions
whenever a remedi al action involves treatnent, storage, or disposal of RCRA
hazardous waste. These regulations will be particularly significant for CERCLA
because they will reflect standards EPA has found specifically appropriate to
remedi al actions.
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EPA anticipates that, for the nost part, only the requirenents in the
corrective action regulation that establish standards for cleanup and hazardous
wast e managerment will be applicable to CERCLA actions

Some of the renmedy sel ection standards may be equivalent to or subsuned by
the standards for renmedies established in the NCP. For these standards, neeting
the NCP standards would automatically ensure that the applicable RCRA
requirements are net. A clear exanple of this is the protectiveness standard
since both RCRA corrective action rules and the NCP require that remedi es nust
be protective of human health and the environment. O her standards may need to
be addressed on a site-specific basis. A nore specific determ nation of how the
corrective actions standards nust be addressed will be nmade when the RCRA
regul ati ons are pronul gated

The corrective action regulations are likely to establish a corrective
action process. These parts of the rule will establish procedures, criteria,
and definitions to inplenment corrective action. For exanple, the rule is likely
to establish when investigations and detailed study of alternatives are required
and how those assessnents will be conducted. These requirenents will not be
applicabl e because they are the equivalent of adm nistrative requirenents in
that they prescribe nethods and procedures to inplenment the corrective action
program

EPA has, through the NCP, established procedures that it believes will
achi eve the same result as the RCRA corrective action process. For exanple, the
use of action levels to trigger the full corrective action process parallels
CERCLA' s Hazard Ranking System which brings sites under the remedi al process
Anot her exanple is RCRA' s definition of "facility," which differs fromthe
statutory definition provided in CERCLA. Attenpting to apply RCRA's distinct,
but essentially equival ent, procedures and definitions would cause significant
confusion and provide little environnental gain under the Superfund program

vi. Hypothetical exanples of conpliance with RCRA: closure requirenents.
Al t hough 40 CFR Part 264 includes potentially applicable or relevant and
appropriate requirements addressing closure and post-closure care for the
various types of units regulated in the several subparts of Part 264 (e.g.
Subparts G K, and N), these various subparts contain only two basic closure
options that can be potentially applicable or relevant and appropriate to the
conpl etion of operable units during CERCLA response actions. The two closure
options are best exenplified by the regulations for closure of surface
i mpoundments. For instance, owners and operators desiring to deconm ssion
(i.e., close) an operating surface inmpoundnent have two options. The first
option, "closure by renoval" (or "clean closure"), requires that all waste
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residues and contam nated |liners and subsoils be rempved or decontam nated. A
recent anmendnent to the interimstatus regulations for closure and post-closure
care for hazardous waste surface inmpoundnents, 52 FR 8704, March 19, 1987
further clarifies that this closure option involves the removal of enough
contam nated soil such that contam nation is reduced to concentration |evels
that attain promul gated standards and/or EPA's health-based advisory levels in
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the actual area of contami nation (i.e., this does not allow for environnenta
fate and transport nmodeling to determ ne exposure |levels outside the area of
contami nation). The |level of cleanup required has been interpreted to be
"drinkable | eachate" and "edible soils." No post-closure requirenents exist for
an owner/operator who has chosen the closure option because EPA has adopted the
strict clean standards. The strict standards ensure that the public and the
environnment will be safe fromall exposure pathways (i.e., dermal, inhalation
and direct soil and water ingestion) after the owner/operator of a RCRA facility
has left the RCRA regul atory system (the clean closure regul ations allow an
owner/operator to | eave the RCRA regul atory system after verification of the
attai nnent of clean closure levels for 180 days).

The second option, "closure with waste in place" or "landfill closure,"
where contam nated materials remain after closure, requires final cover over the
unit and post-closure care, such as maintenance of the final cover, ground-water
moni toring, and corrective action if the ground-water protection standards are
violated. Thus, a significant difference between clean closure and | andfil
closure is that after landfill closure the unit nust be maintained and
moni tored, corrective action taken if needed, a notice provided in the deed and
plat that the site was used for hazardous waste, and perm ssion nmust be obtained
to build over the site. Clean closure does not include such additiona
requi rements because hazardous constituents have been renoved to sufficiently
low l evel s that no further action is necessary to be protective.

Thus, the determ nation of whether clean closure or landfill closure
requirements are potential ARARs depends upon the contenpl ated renedi a
activities, i.e., whether the activity is treatnent, storage, or disposal of
hazardous waste and whether all contam nation will be renmpved fromthat unit or
whet her hazardous wastes will remain at the closed unit. (See al so ARARs
preanbl e section below, "17. Hypothetical exanples of relevant and appropriate
requirements.")

Even where not applicable, portions of the closure requirements nmay be

rel evant and appropriate depending upon the site. |If portions of the closure
requirements are found relevant and appropriate, the | ead agency nay conbi ne
rel evant and appropriate requirements fromclean and | andfill closure options

that are suitable for a particular site. Rather than having only two options
for addressing contam nated soil at a site (i.e., either excavate basically al
of the waste and contam nated soil to clean closure |levels, or cap), the |ead
agency may conbine rel evant and appropriate requirements to forma hybrid

cl osure option. (EPA is considering a hybrid closure regulation for the RCRA

program however, the discussion below refers to the use of hybrid closure in
t he Superfund program)

The Superfund program has been using several different types of hybrid
closure (where RCRA closure is not applicable) that give the decisionmaker
addi ti onal choices for the |ong-term managenment of hazardous substances as wel
as treated residuals. Alternate clean closure and alternate |and di sposa
closure are the two hybrid closures nost frequently used. The alternate clean
cl osure approach is simlar to clean closure in that engineering controls are
not required. However, limted fate and transport nodeling and site information
may be used to establish cleanup |evels for contam nated soils and waste
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materials remining at the site. For exanple, the ground-water route of
exposure would be protected by determining a level in the soils that would be
consistent with the levels established for ground water. Typically, nmonitoring
wi Il be necessary after the conpletion of the renedial neasure to verify that
the | evels established at the site are protective of ground water and other
routes of exposure. After the verification period, no nonitoring at the site
woul d be required. A deed notice nay be desirable in sone cases

The alternate | and disposal closure is the second type of hybrid closure
that is used by the Superfund program This type of closure is identical to
RCRA | andfill disposal closure except that the cover requirenents are rel axed
because the wastes being contained do not pose a threat to ground water. Direct
contact and surface water threats, as well as other threats, can be adequately
addressed with a soil cover. This type of closure is usually appropriate for
wastes at |ow concentrations but still above "wal k-away" |evels. EPA has found
this type of closure to be useful in addressing w de areas of contam nated soils
in arelatively inexpensive but very reliable manner.

If clean closure or landfill closure requirenments are applicable
alternate closure may be inplenented only if an ARAR wai ver can be invoked

17. Hypothetical exanples of relevant and appropriate requirenents. The
criteria to be used in determ ning whether a requirenent is relevant and
appropriate to a CERCLA renmedial action are listed in " 300.400(g)(2). The
di scussion below illustrates the use of the criteria by providing hypothetical
but typical, situations where requirenents from RCRA and other |aws may be both
rel evant and appropriate, i.e., the circunstances addressed in the requirenent
are pertinent to those of the CERCLA action or release and the requirement is
well-suited to the circunstances at the site.

i. CERCLA waste simlar to RCRA hazardous waste. The source or prior use
of many wastes at CERCLA sites cannot be positively identified. Yet the CERCLA
waste may be similar in conposition to a |isted RCRA waste derived froma known
source or use. |If such a CERCLA waste would not otherw se exhibit the
characteristics that would make it a RCRA hazardous waste under 40 CFR Part 261
Subpart C, the RCRA regul ations for hazardous waste woul d not be applicable to
management of the CERCLA waste. However, certain RCRA regulations, such as the
desi gn and operating requirenments, may be relevant and appropriate to managenent
of such CERCLA waste when warranted by the circunstances of the rel ease or other
site-specific factors (see ARARs preanble section above, "16.i. The potenti al
ARARs of RCRA Subtitle C").

If, for exanple, CERCLA waste were to be disposed in a new |l and di sposa
unit, the m ninmum technol ogy requirenments in the RCRA design and operating
requirements for |and disposal facilities (set forth at 40 CFR Part 264
Subparts K, L, M and N) would be relevant and coul d be appropriate, depending
on the site-specific circumstances. The action or facility regulated by the
requirement -- construction of a new | and disposal unit -- is identical to the
proposed renedi al action, and the objective of creating secure containment
facilities where |and disposal is necessary is the same for both RCRA and
CERCLA. |f the CERCLA waste presents hazards that warrant secure disposal, the
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m ni mum t echnol ogy requirenents may be appropriate for use at the site

ii. CERCLA situations simlar to regulated situation. Even where the
substance found at a CERCLA site is legally identical to the substance addressed
in a regulation, the situation at a CERCLA site may not technically match the
situation addressed by the regulation. Nevertheless, if the two situations are
sufficiently simlar, such that the requirement is well-suited to the CERCLA
situation, the regulation may still be both relevant and appropriate to the
CERCLA site. Exanples of such potentially relevant and appropriate requirenents
are given bel ow from RCRA and ot her | aws.

For exanple, if RCRA hazardous waste di sposed of before the effective date
is located on a CERCLA site in a unit of size and character simlar to RCRA-type
units, and the renedial action is designed essentially to | eave the waste in
pl ace, a portion of one or nore of the closure requirements nmay be rel evant and
appropriate. Depending on site circunmstances, such as the extent and nobility
of contami nation and hydrogeol ogi c characteristics, either disposal closure or
"hybrid" closure (i.e., portions of the existing closure requirenments) may be
rel evant and appropriate. The determ nation for either would be based on an
evaluation of simlarity between these additional pertinent factors: the
obj ective of the RCRA requirenent and the CERCLA action, and the action and
facility under consideration at the CERCLA site and those regul ated by the RCRA
cl osure requirenent for disposal units. |If there is sufficient simlarity
bet ween these factors so that the requirement suits the CERCLA site
circunmstances, the requirement is relevant and appropriate

Taking landfill closure standards for the sake of sinmplicity, the
obj ective of the closure requirenments as stated above matches that of the CERCLA
action: waste left at a site nmust be secured to prevent further rel eases or
direct contact. The substances at the site in this exanple are RCRA hazardous
wastes. The remmining pertinent criteria are whether the action and the
facility contenplated at the CERCLA site are sufficiently simlar to those
regul ated by the RCRA landfill closure requirements. Since hazardous waste
above levels that allow for unrestricted use and unlimted exposure is being
left at the site in a unit which, though not regul ated under the | andfil
closure standards of RCRA, is simlar in size and character to such a unit, the
substantive closure requirenments pertinent to the specific kind of unit on the
site (i.e., landfill) as contained in 40 CFR Part 264, Subpart N would directly
suit the CERCLA action. Thus, it is relevant and appropriate to attain the
specified cover system and post-closure care

I f, however, the waste is widely dispersed and not contained in a
RCRA-type unit, use of RCRA closure may not be appropriate. For instance, RCRA
Subtitle C covers may not be appropriate under certain circunmstances for |arge
muni ci pal landfills or large mning waste sites, if the waste is generally of
low toxicity and the contam nation is dispersed over a |arge area that bears
little resenblance to the discrete units regul ated under RCRA Subtitle C. (See
draft CERCLA Conpliance with Other Laws Manual, Chapter 2, OSWER Directive No.
9234.1-01, for nore discussion on this issue.) The adm nistrative requirenments
in the closure regulations are not relevant and appropriate for on-site actions
under any circunmstances. (See ARARs preanble section above, "15. Substantive
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versus adm nistrative requirements.")

Even if they are not applicable, portions of RCRA requirenments for tanks
(40 CFR Part 264, Subpart J) may be relevant and appropriate for sites where
tenporary storage in tanks is required. For exanple, the requirenent that tanks
have sufficient mninmmshell thickness and pressure controls to prevent
col | apse or rupture may be relevant and appropriate, since the purpose of the
requirement is to ensure that the tank does not create additional environnmenta
probl ems due to its own failure. RCRA regulations also require that tanks have
an inner lining or coating, or an alternative nmeans of protection such as
cat hodic protection or corrosion inhibitors, in order to ensure that the tank is
safe throughout its effective life. This requirenent, although relevant, may
not be appropriate in many situations. For exanple, if the tanks were to be
used only for relatively short periods, the full RCRA Subpart J standards, which
wer e designed for long-term storage, may not be appropriate

Anot her exanpl e of a CERCLA situation which is simlar to a regul ated
situation concerns the cleanup of certain kinds of asbestos waste. Em ssions of
asbestos fibers are controlled by a National Em ssion Standard for Hazardous Air
Pol | utants (NESHAP) under the Clean Air Act. The NESHAP in Subpart M of 40 CFR
Part 61 includes requirenments for inactive waste disposal sites for asbestos
mlls and manufacturing and fabricating operations (40 CFR 61.153), for active
wast e di sposal sites (40 CFR 61.156), and for waste di sposal for demolition and
renovati on operations (40 CFR 61.152), but no requirenents for inactive waste
di sposal sites for demplition and renovati on operations. Therefore, the NESHAP
will not be applicable to cleanup of an inactive waste disposal site unless it
was owned or operated by an asbestos m ||, manufacturer, or fabricator, or
contains waste from such sources. However, the NESHAP specified in 40 CFR Part
61, Subpart M may be rel evant and appropriate to the control of emi ssions and
access under CERCLA at an inactive waste disposal site for denolition and
renovati on operations because the situations may be sufficiently simlar

The finding of relevance and appropriateness is based on several factors
that are sufficiently simlar in the NESHAP and the CERCLA situation and the
suitability of the NESHAP to the specific site circunstances. Both the
requirement and the renmedial action are intended to protect human health from
exposure to a hazardous substance; the specific remedial action, like the
specific requirements in the NESHAP, seeks to control harnful em ssions from or
contact with asbestos materials at a disposal site through proper managenment and
m tigation measures. The nedia of concern are the same for both air
contam nation and direct contact with waste. The activity and facility involve
in both cases the managenent or disposal of asbestos waste at a | and di sposa
site. The only difference between the CERCLA situation and the NESHAP concerns
the regul ated substance and entity, for the NESHAP does not cover asbestos from
demolition and renovati on operations at inactive sites. However, the problens
from such asbestos may be very simlar to those encountered at, for exanple,
inactive sites for mlls and manufacturing: fugitive em ssions of asbestos
particles may need to be elimnated and public access to the site controlled
Hence, it may be rel evant and appropriate at the CERCLA site to conply with such
NESHAP requirenents as elimnation of visible em ssions (or capping of waste)
and installation of warning signs and fencing.
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G Exanples OF Potential Federal And State ARARs And TBCs

Pot ential ARARs and TBCs include, but are not limted to, the foll ow ng:

1. Federal requirenments which nay be potential applicable or relevant and

appropriate requirenments.
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i. EPA's Ofice of Solid Waste admi nisters, inter alia, the Resource
Conservation and Recovery Act of 1976, as anended, (42 U S.C. 6901).

Potentially applicable or relevant and appropriate requirements pursuant to that
Act are:

a.Open Dunp Criteria -- Pursuant to RCRA Subtitle D criteria for
classification of solid waste disposal facilities (40 CFR Part 257).
Note: Only relevant to nonhazardous wastes.

b. RCRA Subtitle C requirenments governing standards for owners and
operators of hazardous waste treatment, storage, and disposal
facilities: (40 CFR Part 264, for permitted facilities, and 40 CFR
Part 265, for interimstatus facilities):

(1) Ground-Water Protection and Monitoring (40 CFR 264.90-264. 101).
(2)Closure and Post Closure (40 CFR 264. 110-264.120).
(3)Containers (40 CFR 264.170-264.178).

(4) Tanks (40 CFR 264.190-264. 200).

(5) Surface | nmpoundnents (40 CFR 264. 220-264. 249).
(6) Waste Piles (40 CFR 264. 250-264. 269).

(7) Land Treatment (40 CFR 264.270-264.299).

(8) Landfills (40 CFR 264. 300-264. 339).

(9) I ncinerators (40 CFR 264. 340-264.999).

(10) Land Di sposal Restrictions (40 CFR 268. 1-268.50).

(11) Di oxi n-cont ai ni ng wastes (50 FR 1978).

(12) Standards of performance for storage vessels for petrol eum
liquids (40 CFR Part 60, Subparts K and K(a)).

(13)Codification rule for 1984 RCRA amendnents (50 FR 28702, July 15,
1985; 53 FR 45788, December 1, 1987).

ii. EPA's Office of Water adm nisters several potentially applicable or relevant
and appropriate statutes and regul ati ons issued thereunder:

a. Section 14.2 of the Public Health Service Act as anended by the Safe
Dri nki ng Water Act, as anmended, (42 U.S.C. 300(f)).

(1) Maxi mum Cont am nant Levels (for all sources of drinking water
exposure). (40 CFR 141.11-141.16).

(2) Maxi mum Cont am nant Level Goals (40 CFR 141.50-141.51, 50 FR
46936) .

(3) Underground I njection Control Regulations (40 CFR Parts 144, 145,
146, 147).
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b. Clean Water Act, as anended, (33 U S.C 1251).

(1) Requirenents established pursuant to sections 301, 302, 303
(including State water quality standards), 304, 306, 307,
(i ncluding Federal pretreatment requirenments for discharge into
a publicly owned treatnent works), 308, 402, 403 and 404 of the
Cl ean Water Act. (33 CFR Parts 320-329, 40 CFR Parts 122, 123,
125, 131, 230, 231, 233, 400-469).

(2) Avail abl e Federal Water Quality Criteria docunents are |listed at
45 FR 79318, Novenmber 28, 1980; 49 FR 5831, February 15, 1984;
50 FR 30784, July 29, 1985; 51 FR 8012, March 7, 1986; 51 FR
22978, June 28, 1986; 51 FR 43665, Decenber 3, 1986; 52 FR
6213, March 2, 1987.

(3)Cl ean Water Act section 404(b)(1) Guidelines for Specification of
Di sposal Sites for Dredged or Fill Mterial (40 CFR Part 230).

(4) Procedures for Denial or Restriction of Disposal Sites for Dredged
Material (Clean Water Act section 404(c) Procedures, 33 CFR
Parts 320-329, 40 CFR Part 231).

c.Marine Protection, Research, and Sanctuaries Act (33 U S.C. 1401).

(1) I ncineration at sea requirements (40 CFR Parts 220-225, 227, 228.
See al so 40 CFR 125.120-125.124).

iii. EPA's Ofice of Pesticides and Toxic Substances adm nisters the Toxic
Substances Control Act (15 U.S.C. 2601). Potentially applicable or relevant and
appropriate requirements pursuant to that Act are:

PCB requirements generally: 40 CFR Part 761; Manufacturing, Processing,
Di stribution in Conmrerce, and Use of PCBs and PCB Itens (40 CFR
761.20-761.30); Markings of PCBs and PCB Items (40 CFR
761. 40-761.45); Storage and Di sposal (40 CFR 761.60-761.79);
Records and Reports (40 CFR 761.180-761.185). See also 40 CFR
129. 105, 750.

iv. EPA's Office of External Affairs adm nisters potentially applicable or
rel evant and appropriate requirements regarding requirements for floodplains and
wet | ands (40 CFR Part 6, Appendix A).

v. EPA's Office of Air and Radi ation adm ni sters several potentially applicable
or relevant and appropriate statutes and regul ati ons issued thereunder:

a. The Uranium M 1| Tailings Radiation Control Act of 1978 (42 U S.C. 2022)
and Health and Environnmental Protection Standards for Uranium and
Thorium M1l Tailings (40 CFR Part 192).

b. Clean Air Act (42 U.S.C. 7401).
(1) National Primary and Secondary Anmbient Air Quality Standards (40
CFR Part 50).
(2) Standards for Protection Against Radiation (10 CFR Part 20). See
also 10 CFR Parts 10, 40, 60, 61, 72, 960, 961.
(3) National Em ssion Standard for Hazardous Air Pollutants (40 CFR
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Part 61). See also 40 CFR 427.110-427.116, 763.
(4) New source performance standards (40 CFR Part 60).

vi. Other Federal Requirenents:

a. OSHA requirenments for workers engaged in response activities are
codi fi ed under the Occupational Safety and Health Act of 1970 (29
U.S.C. 651). The relevant regulatory requirenments are included
under :

(1) Occupational Safety and Health Standards (General |ndustry
St andards) (29 CFR Part 1910).

(2) The Safety and Heal th Standards for Federal Service Contracts (29
CFR Part 1926).

(3) The Health and Safety Standards for Enpl oyees Engaged in Hazardous
Waste Operations (29 CFR 1910.120).

b. Nati onal Historic Preservation Act (16 U.S.C. 470). Conpliance with
NHPA required pursuant to 7 CFR Part 650. Protection of

Archaeol ogi cal Resources: Uniform Regul ati ons -- Department of
Defense (32 CFR Part 229), Department of the Interior (43 CFR Part
7).

c.D.O.T. Rules for the Transportation of Hazardous Materials, 49 CFR Parts
107, 171, 172.

d. The followi ng requirenents are also potentially ARAR for Fund-financed
actions:

(1) Endangered Species Act of 1973 (16 U.S.C. 1531). Generally, 50
CFR Parts 81, 225, 402.

(2)WIld and Scenic Rivers Act (16 U . S.C 1271).

(3)Fish and Wldlife Coordination Act (16 U.S.C. 661 note).

(4) Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 135)
40 CFR Part 165.

(5)W I derness Act (16 U.S.C. 1131).

(6) Coastal Barriers Resources Act (16 U.S.C. 3501).

(7)Surface M ning Control and Reclamation Act (30 U.S.C. 1201).

(8) Coastal Zone Managenent Act of 1972 (16 U.S.C. 1451). Generally,
15 CFR Part 930 and 15 CFR 923.45 for Air and Water Pollution
Control Requirenents.

(9) Magnuson Fi shery Conservati on and Managenment Act (16 U S.C. " 1801
et seq.).

(10) Mari ne Manmmal Protection Act (16 U.S.C. " 1361 et seq.).

2. Exanples of potential State ARARs.

i. State requirements for disposal and transport of radioactive wastes.

ii. State approval of water supply system additions or devel opnents.

iii. St ate ground-water withdrawal approvals.
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iv. Requirements of authorized (Subtitle C of RCRA) State hazardous waste
prograns.

v. State Inplenentation Plans (SIPs) and del egated prograns under the
Clean Air Act.

vi. Approved State NPDES program under the Clean Water Act.
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vii. Approved State underground injection control (U C) prograns under the
Safe Drinking Water Act.

viii. Approved State wel |l head protection prograns.

ix. State water quality standards.

X. State air toxics regulations.

3. Oher Federal criteria, advisories, and guidance, to be considered.

i. Federal Criteria, Advisories, and Procedures.

a.Health Effects Assessnments (HEAs) and Proposed HEAs ("Health Effects
Assessnment for [Specific Chemical]"), ECAO, USEPA, 1985).

b. Reference Doses (RfDs), ("Verified Reference Doses of USEPA," ECAGC CI N-475,
January 1986).

c. Carci nogen Potency Factors (CPFs), (Table 11, "Health Assessment Docunent for
Tetrachl oroet hyl ene (Perchl oroet hyl ene)," USEPA, OHEA/ 600882/ 005F,
July 1985).

d. Pesticide registrations and registration data.

e. Pesticide and food additive tolerances and action |levels. Note: Ger mane
portions of tolerances and action |levels may be pertinent and
therefore are to be considered in certain situations.

f.PCB Spill Cleanup Policy (52 FR 10688, April 2, 1987).

g. Waste | oad allocation procedures. (40 CFR Parts 125, 130).

h. Federal sole source aquifer requirements (52 FR 6873, March 5, 1987).

i.Public health basis for the decision to |ist pollutants as hazardous under
section 112 of the Clean Air Act.

j. EPA's Ground-Water Protection Strategy.

k. Gui dance on Remedi al Actions for Contam nated Ground Water at Superfund sites
(Draft, October 1986) establishes criteria for the use of background
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concentrations and ACLs.

| . Superfund Public Health Eval uati on Manual .

m TSCA heal th data.

n. TSCA chem cal advisories.

0. ATSDR Toxi col ogi cal Profiles.

p. Advi sories issued by FW6 and NWS under the Fish and Wldlife
Coor di nati on Act.

g. TSCA Conpl i ance Program Policy, ("TSCA Enforcement Gui dance Manual Policy
Conpendi um " USEPA, OECM OPTS, March 1985).

r. Health Advisories, EPA Ofice of Water.

s. EPA/ DOT Gui dance Manual on Hazardous WAste Transportation.

ii. USEPA RCRA Gui dance Docunents.

a. Alternate Concentration Limts (ACL) Guidance (draft).

b. EPA's RCRA Design Guidelines

(1) Surface | nmpoundnments -- Liner Systens, Final Cover, and Freeboard
Control .

(2)Waste Pile Design -- Liner Systens.

(3)Land Treatnment Units.

(4) Landfill Design -- Liner Systenms and Final Cover.

(o Perm tting Gui dance Manual s.

(1) Permt Applicant's Guidance Manual for Hazardous WAaste Land
Treat ment, Storage, and Disposal Facilities.

(2)Permt Applicant's Guidance Manual for the General Facility
St andards of 40 CFR 264.

(3)Permt Witer's Guidance Manual for Hazardous Waste Land
Treat ment, Storage, and Disposal Facilities.

(4)Permt Witer's Guidance Manual for the Location of Hazardous
Waste Land Storage and Di sposal Facilities: Phase |, Criteria
for Location Acceptability and Existing Regul ations for
Eval uati ng Locati ons.

(5)Permt Witer's Guidance Manual for Subpart F.

(6)Permt Applicant's Guidance Manual for the General Facility
St andar ds.

(7)Waste Anal ysis Plan Gui dance Manual .

(8)Permt Witer's Guidance Manual for Hazardous Waste Tanks.

(9) Model Permt Application for Existing Incinerators.

(10) Gui dance Manual for Evaluating Permt Applications for the
Operation of Hazardous Waste Incinerator Units.
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(11) A Guide for Preparing RCRA Permt Applications for Existing
Storage Facilities.

(12) Gui dance Manual on Closure and Post-Closure Interim Status
St andar ds.

d. Techni cal Resource Docunments (TRDs).

e.

(1) RCRA Ground-Wat er Monitoring Technical Enforcenent CGuidance
Docunent .

(2) Eval uating Cover Systenms for Solid and Hazardous WAste.

(3) Hydrol ogic Simulation of Solid Waste Di sposal Sites.

(4)Landfill and Surface |nmpoundnent Performance Eval uation.

(5) Lining of Water | npoundment and Di sposal Facilities.

(6) Managenent of Hazardous WAste Leachate.

(7)Guide to the Disposal of Chemically Stabilized and Solidified
Wast e.

(8)Cl osure of Hazardous Waste Surface | npoundnments.

(9) Hazardous Waste Land Treat nent.

(10) Soil Properties, Classification, and Hydraulic Conductivity
Testing.

Test Methods for Evaluating Solid Waste.

(1) Solid Waste Leaching Procedure Manual .
(2) Met hods for the Prediction of Leachate Plunme M gration and M Xxing.
(3) Hydrol ogi c Eval uation of Landfill Performance (HELP) Model
Hydrol ogi ¢ Sinmul ati on and Solid Waste Di sposal Sites.
(4) Procedures for Modeling Fl ow Through Clay Liners to Determ ne
Requi red Liner Thickness.
(5) Test Methods for Evaluating Solid Wastes.
(6) A Method for Determining the Conpatability of Hazardous WAstes.
(7) Gui dance Manual on Hazardous Waste Conpatability.

iii. USEPA Office of Water Gui dance Docunents.

a.

Pretreat nent Gui dance Documents.

(1)304(g) Guidance Docunent on Revised Pretreatnent CGuidelines (3
vol unes) .

Water Quality Guidance Docunents.

(1) Ecol ogi cal Eval uation of Proposed Di scharge of Dredged Materi al
into Ocean Waters (1977).

(2) Techni cal Support Manual: Waterbody Surveys and Assessnents for
Conducting Use Attainability Analyses (1983).

(3)Water-Rel ated Environnental Fate of 129 Priority Pollutants
(1979).

(4)Water Quality Standards Handbook (1983).

(5) Techni cal Support Docunent for Water Quality-Based Toxics Control.

(6) Devel opi ng Requirements for Direct and Indirect Discharges of
CERCLA Wast ewater (1987).
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NPDES Gui dance Docunents.

(1) NPDES Best Managenment Practices Gui dance Manual (June 1981).
(2) Case studies on toxicity reduction evaluation (May 1983).

Ground Water/ Ul C Gui dance Docunents.

(1) Desi gnati on of a USDW

(2) El enents of Aquifer ldentification.

(3) Definition of major facilities.

(4) Corrective action requirenments.

(5) Requirenents applicable to wells injecting into, through, or above
an aquifer that has been exenpted pursuant to 40 CFR
146. 104(b) (4).

(6) Gui dance for U C inplenmentation on Indian | ands.

Cl ean Water Act Gui dance Docunents.

f. Gui dance for Applicants for State Wel|l Head Protection Program

Assi stance Funds under the Safe Drinking Water Act (Office of
Ground- Water Protection, June 1987).

iv. USEPA Manuals fromthe Office of Research and Devel opnment.

a.
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EW 846 nethods -- |aboratory analytic nethods.

b. Lab protocol s devel oped pursuant to Clean Water Act section 304(h).

v. Other.

a.

Data Quality Objectives, Volunmes | and II.

. Gui dance for Conducting Remedial |Investigations and Feasibility Studies

Under CERCLA (Draft).

. Gui dance on Preparing Superfund Decision Docunent: The Proposed Pl an

and Record of Decision (Draft).

St andard Operating Safety Guides.

H. Community Rel ati ons

By addi ng section 117, "Public Participation," to CERCLA, Congress clearly
indicated its intention that affected communities be informed about and invol ved
in the decisions regarding the Superfund program s response to hazardous

rel eases.

Congress directed EPA to ensure that affected comunities would be

involved fromthe outset in devel oping and selecting the actions necessary at a
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site. EPA strongly believes that community relations is an integral part of the
Superfund program and encourages a coordi nated effort ampng Federal agencies and
States as well as among technical, enforcement, and conmunity relations staff to
ensure that the concerns of the public are considered and addressed.

Today, EPA proposes to revise the conmmunity relations requirements of the

NCP to reflect the public participation provisions of CERCLA. The current NCP
explains in a single section (" 300.67) the requirements for conmunity rel ations
EPA proposes to intersperse community relations requirements throughout the NCP
in conjunction with the actions to which they apply: during renoval actions (*
300. 415) and renedi al actions (" 300.430 and 300.435), including
enforcenment-related community relations activities. The major substantive
changes in these requirenments, sunmmarized below, are either dictated by the 1986
amendnments to CERCLA or are the result of procedures devel oped under the
community relations program over the past seven years. Cuidance for neeting
Superfund comunity relations requirements is contained in "Community Rel ations
in Superfund: A Handbook," EPA No. 9230.0-3A (March 1986).

1. Public comment period during renoval actions (" 300.415(n))
The proposed rule provides for notice in a | ocal newspaper of genera
circulation to announce a mni nrum 30-cal endar day conment period for
Fund-fi nanced and enforcenent sites where there is a planning period of at |east
six nmonths fromthe determ nation, based on the site evaluation, that a renova
is appropriate. This gives the public, including PRPs, an opportunity to review
and comment on the docunent describing the renoval activities proposed for the
site, i.e., the Engineering Eval uation/ Cost Analysis (EE/CA) or its equivalent
in non-time-critical situations. The |ead agency shall prepare responses to
significant comments. The proposed rule also provides for a conment period
where appropriate, for tine-critical renoval actions. (See Subpart | for
adm ni strative record requirenents.)

2. Other comunity relations requirenments during renoval actions ("

300.415(n)). EPA proposes to add a requirenent that three major comunity
relations activities be initiated for non-tine-critical or time-critical renpval
actions where on-site renoval activities will last |onger than 120 cal endar

days. First, EPA proposes that interviews with State and | ocal officials
residents, public interest groups, or other interested or affected parties, as
appropriate, be conducted within the comunity. The purpose of the interviews
is toidentify firsthand the specific information needs and site-specific

met hods for encouraging dialogue with the conmunity. Second, EPA proposes that
a formal community relations plan (CRP) be devel oped fromthe information
obt ai ned during the comunity interviews. The CRP specifies the comunity
relations activities the | ead agency expects to undertake during the response
action. Third, EPA proposes that at |east one information repository be
established at or near the facility. (See community relations preamnmble section
below, "4. Information repository for renoval and remedial actions.")

In the current NCP, a CRP nust be developed if the response activities are
expected to exceed 45 days; neither conmmunity interviews nor an information
repository are required. The additional time allocation in the proposed
regul ation (120 days) provides nmore flexibility, allows for nore effective use
of | ead agency resources, and also provides a nore realistic tine period for
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assessing the community's specific needs

In the case of removals lasting | ess than 120 days, the |ead agency is
still responsible for ensuring that a spokesperson is designated, that accurate
and tinely information is provided to the public, and that public concerns are
consi dered, whenever possible.

3. Community interviews and Community Relations Plan during renoval and
renmedi al actions (" 300.415(n) and " 300.430(c)). Community interviews
have been required since 1983 as a matter of EPA policy and were discussed in
the preanble to the proposed 1985 revisions to the NCP in relation to renedia
actions. The requirement that community interviews be conducted for certain
rempval s and all renedial actions is consistent with existing guidance for
remedi al actions and reflects EPA' s experience that such interviews have
consi derable value in identifying community-specific interests that should be
reflected in the CRP to assure that community concerns are considered in
managi ng the response action. Experience has also shown that these interviews
assist in gathering information that is useful in conducting the response action
at the site, e.g., in identifying potentially responsible parties. However, EPA
has deli berately chosen not to specify in the proposed NCP how the interviews
shoul d be conducted or who should be interviewed

The | ead agency, in consultation with the support agency, will decide the
nunmber and type of interviews that are appropriate to acconplish the objective
of devel oping an accurate picture of comunity needs and concerns when preparing
the CRP. How many and what kind of interviews to conduct generally depends on
whet her the | ead agency is already aware of comrunity concerns through prior
interaction with the community and interested parties, e.g., through public
participation related to permtting a unit of a facility which later requires
CERCLA response action. Interviews may range from formal question and answer
sessions requesting the opinions of many citizens about a variety of aspects of
a site history and community values to only a few, informal discussions in
person or by tel ephone with selected, well-informed individuals who clearly
represent the community. Only a few selected interviews or informal discussions
may need to be conducted to verify information and ask questions on specific
i ssues where the | ead agency already is largely aware of comunity concerns
through prior interaction with the community and interested parties. |In these
cases, interviews with a local official, the facility owner/operator, or a
| eader of the local interest group, as appropriate, may be used to round out
informati on already available to the | ead agency.

4. Information repository for renmpval and renedial actions ("" 300.415(n)
and 300.430(c)). Items nmade avail able for
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public information are to be kept in an information repository and shall be
avai l abl e for public inspection and copying at or near the facility at issue
EPA proposes that at |east one information repository be established at or near
each site in order to fulfill this requirement. The purpose of the information
repository is to provide nmenbers of the conmmunity easier access to site-related
docunents. Further, one copy of the adm nistrative record file for selection of
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response action may be kept in one of the information repositories, as specified
in Subpart |I.

For non-tine-critical or time-critical renpoval actions where on-site
rempval activities will |last |longer than 120 days, at |east one information
repository will be established at or near the |location of the action. For
remedi al actions, EPA is proposing that the information repository be
establi shed when the final renedial investigation/feasibility study workplan is
available to the public. EPA proposes that the |ead agency shall inform
interested parties of the establishnent of the information repository.

5. Public participation during renedial actions ("" 300.430(f))
Sections 117(a) and (d) of CERCLA require that the proposed plan, which briefly
anal yzes the renedial action alternatives studied in the feasibility study (FS)
and describes a preferred remedial action alternative, be made available to the
public, including PRPs, at or near the facility at issue. The information
repositories will be used to neet this requirenment. The statute also requires
that a notice of availability and a brief analysis of the proposed plan be
published in a major |ocal newspaper of general circulation. The notice of
availability and brief analysis published in the newspaper shall include
sufficient information to provide a reasonabl e explanation of the proposed plan
and alternatives considered. EPA also proposes to require that the FS be made
available to the public at the information repositories

The proposed regulation also requires that the | ead agency provide a
reasonabl e opportunity for subm ssion of witten and oral conmments and an
opportunity for a public nmeeting regarding the RI/FS, the proposed plan, and any
proposed wai vers under section 121(d)(4) relating to cleanup standards. EPA is
proposing that this public coment period shall be no less than 30 cal endar
days. This is consistent with comment periods for NPL additions, deletions, and
consent decrees. This proposal is an extension of the 21-cal endar-day public
comrent period in the current NCP

The proposed regulation further requires that the | ead agency keep a
transcript of the public neeting on the proposed plan and the supporting
anal ysis and information held during the public comment period pursuant to
section 117(a) and meke the transcript available to the public. Transcripts are
required for formal public neetings only. Additional formal and/or infornal
public meetings held pursuant to section 117(a) during the public coment period
where the | ead agency is present and there is a discussion of the FS, the
proposed plan, and proposed waivers to cleanup standards should al so be
docunented in an appropriate form Any further substantive oral comunications
regarding these i ssues which are received by any other means such as phone calls
or meetings with individuals or small groups during the public conment period
shoul d al so be documented by the | ead or support agency. 1In all cases where EPA
recei ves docunments or comments that are relevant to selection of the response
action, the docunents and a summary of the comments shoul d be prepared and
placed in the adm nistrative record

6. Responsiveness summaries after public conmment periods ("" 300.415(n),
300. 425(d), 300.425(e), 300.430(f), 300.815(hb), 300.820(hb)). CERCLA requires
the | ead agency to devel op a response to significant coments, criticisns, and
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new data received in witten or oral formduring the public comment period on
the proposed plan pursuant to section 117(a). |In the proposed regul ation, EPA
al so requires public comment periods for renoval actions (see above, paragraph
1.), proposed additions and deletions to the National Priorities List, issuance
of a revised proposed plan, and ROD anmendnments.

The purpose of the requirenment to respond is to docunent how public
comrents have been considered during the decisionmaking process and provide
answers, if possible, to major questions. A responsiveness summary can be used
to respond to comments. The responsiveness summary should be a concise sumuary
of significant comments received during the coment period fromthe support
agency and the public, and the | ead agency's response to these conments. It
shoul d not be a point-by-point recitation and rebuttal of each comment. Rather
extensive comments should be sunmarized, and simlar coments should be grouped
together for a single response

7. Addressing significant changes prior to the adoption of the fina
remedi al action plan (" 300.430(f)). The lead agency will need to identify and
address significant changes that may occur fromthe tine that the preferred
alternative was presented in the proposed plan to the adoption of the selected
alternative in the Record of Decision (ROD). |f significant changes do occur
during this period, the | ead agency shall provide, as required by section I17(b)
of CERCLA, "a discussion of any significant changes (and the reasons for such
changes)..." in the ROD. |In addition to this statutory requirenment, today's
proposal specifies the limted circunstances where additional public conment
woul d be necessary prior to final adoption of the alternative in the ROD

The determ nation of whether a significant change has occurred is a
site-specific determ nation which shall be made by the | ead agency. Typically,
signi ficant changes that occur after the public comment period will affect the
scope, performance, or cost of the final alternative. Today's proposal focuses
on significant changes affecting these aspects of the final renedia
alternative.

In the event that a significant change has been identified, the |ead
agency will need to determ ne whether the public could have reasonably
anticipated the significant change based on the information presented in the
RI/FS report and the proposed plan. \Wiere the |ead agency determ nes that the
public could have reasonably anticipated the change, the | ead agency need only
docunent the change in the ROD, as proposed in " 300.430(f)(2)(A). \here the
| ead agency determ nes that the change could not have been reasonably
anticipated by the public, the | ead agency will reissue the proposed plan and
solicit further public comment in accordance with * 300.430(f)(2)(B). A
responsi veness sunmmmary may al so be devel oped to docunment comments and agency
responses

8. Notice of availability of the ROD (" 300.430(f)). This section
provides that a notice of the signed ROD shall be published in a najor |oca
newspaper of general circulation and that the ROD will be nade available to the
public at the information repositories before commencenment of any renedial
action.
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9. Changes to the ROD after its adoption (" 300.435(c)). This section
i ncorporates the requirenments of section 117(c) of CERCLA that the |ead agency
publish an explanation of the significant differences when significant changes
occur after the ROD is signed and the section 117(d) requirement that a notice
summari zi ng the significant changes be published in a major |ocal newspaper of
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general circulation. |In addition, this section proposes to distinguish between
an explanation of significant differences, which announces a significant change
in the selected remedy, and a ROD anendment, which fundanentally alters the
remedy selected in the ROD. The |ead agency will need to make this

determ nati on whenever the renmedial action under sections 104 or 120
enforcement action under section 106, or settlement or consent decree under
section 106 or 122, differs significantly fromthe selected remedy in the ROD.
The | ead agency will decide whether to issue an expl anation of significant

di fferences or to propose a ROD anendment, based on site-specific information
and the inmpact the significant change has with respect to scope, performance, or
cost on the remedy selected in the ROD. During this decision process, the |ead
agency should notify and consult with the support agency, as appropriate

The | ead agency nust identify when a renedial action, settlenent, or
decree differs significantly fromthe ROD. |If the identified remedial action
enforcenment action, consent decree, or settlenent does not fundamentally alter
the remedy selected in the ROD with respect to scope, performance, or cost, the
| ead agency will issue an explanation of significant differences to announce the
signi fi cant change. For exanple, the |ead agency may determ ne that the
attai nnent of a newly pronmul gated ARAR i s necessary, based on new scientific
evi dence, because the existing ARAR is no |onger protective. Where this new
ARAR woul d affect a basic feature of the remedy, such as timng or cost, but not
fundamentally alter the remedy specified in the ROD, the | ead agency woul d need
to issue an explanation of significant differences announcing the change

If the action, decree, or settlenent fundanmentally alters the ROD in such
a manner that the proposed action, with respect to scope, performance, or cost,
is no longer reflective of the selected renedy in the ROD, the | ead agency will
propose an anendnment to the ROD. For exanple, the | ead agency may have sel ected
an i nnovative technol ogy as the waste management approach in the ROD. Studies
conduct ed during remedi al design may subsequently indicate that the innovative
technol ogy will not achieve the renedi ation |levels specified as protective of
human health and the environnent in the ROD. The |ead agency, based on this
informati on, may determ ne that a nmore conventional technol ogy, such as thernal
destruction, should be used at the site. |In this event, the | ead agency will
propose to anend the ROD

Section 122(d) (1) (A) of CERCLA provides that whenever EPA enters into an
agreement with any PRP to undertake a renedial action, the agreenent shall be
entered as a judicial consent decree. Section 122(d)(2) requires that DQJ
provide the public with an opportunity to conment on the proposed consent decree
at | east 30 days prior to its entry. \Where the proposed consent decree
fundamentally alters the ROD, EPA contenplates that it will issue a proposed ROD
amendment concurrent with the proposed consent decree, and that the public
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comrent period provided pursuant to section 122(d)(2) shall satisfy the
requirements for additional public conment for a ROD amendnent.

When an expl anation of significant differences is issued, the | ead agency
will consult with the support agency (unless a SMOA, cooperative agreenment, or
Superfund State contract requires concurrence) prior to notifying the public in
a major | ocal newspaper of general circulation. This public notice wll
summari ze the explanation of significant differences by identifying the
si gni fi cant changes and the reasons for the changes. The |lead agency will also
pl ace the expl anation of significant differences and information supporting the
decision in the information repository and adm nistrative record file.

VWhen the | ead agency determ nes that the ROD should be anmended, the |ead

agency will propose a ROD anendnent and neke this docunent and supporting
informati on avail able for public conment, follow ng the requirements specified
in "* 300.430(f)(1) and (2) of today's proposed rule. In addition, where the

| ead agency proposes to amend a ROD that was signed prior to the enactnment of
the 1986 amendnments to CERCLA, the proposed amendnent shall be subject to the
requirements specified in CERCLA section 121.

EPA believes that the appropriate threshold for amending a ROD i s when a
fundamental ly di fferent approach to managi ng hazardous wastes at a site is
proposed. As a result, EPA has determ ned that a ROD amendnent deci sion should
be made after consideration of public coments and shoul d undergo the sane
public and support agency involvenent as a proposed pl an

10. Community relations during enforcenent actions (" 300.430(c))
The proposed revisions clarify the respective roles of |ead agencies and
responsi bl e parties during enforcement actions. The proposed regul ation
provides that the | ead agency for an enforcenment action conply with the sane
community relations requirenments as under Fund-financed actions (i.e., "°
300. 155, 300.415(n), 300.430(c) and (f), and 300.435(c)). At the discretion of
the | ead agency, responsible parties may inplenment aspects of the government's
community relations program under the oversight and direction of the |ead
agency. Responsible parties may, of course, initiate their own additiona
community relations activities, e.g., preparing fact sheets and/or conducting
public meetings. However, the |ead agency is still responsible for planning and
i mpl enenting the government's comunity rel ations program

For enforcement actions, EPA believes that it nmay be appropriate to hold
meetings with the public, including PRPs, in order that concerns about the
remedy can be raised and di scussed anpbng all parties

Section 300.67(f) of the current NCP, which allows the community relations
plan to be nmodified or adjusted at the direction of a Federal district court,
has been deleted. The public participation requirenents of sections I13(k) and
Il 7 of CERCLA contenplate a conmunity relations effort that is outside of the
jurisdiction of the Federal district courts. 1In addition, CERCLA' s statutory
schene of remedy selection is one of an administrative process with full public
participation prior to the filing of an action under CERCLA section |106. G ven
those factors, EPA has determned that it is nost appropriate to delete that
section of the current NCP
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11. Community relations during renedial design/ renedial action ("
300.435(c)). It is EPA's intent to continuously undertake activities that
involve affected conmunities and interested parties in actions taken at a site

To that end, EPA proposes in " 300.435(c) to add a requirenment for community
relations after adoption of the ROD, and solicits coment on other potential
community relations requirenments during the renmedi al design (RD) and renedi a
action (RA) phases of site activity.

EPA proposes that the | ead agency shall revise the community relations
plan (CRP) as necessary to address community concerns during the RD/ RA phases of
action, if not already addressed by the CRP. It is recommended that, whenever
possible, this revision be based on interviews with local officials, citizens
interest groups, PRPs, or others in the affected conmunity, as appropriate
based on the judgnent and experience of the | ead agency. Revising the CRP
ensures that
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citizen concerns about the renedy design and construction are addressed through
appropriate community relations activities throughout the inplenentation of the
final renedial action.

EPA is considering including other community relations requirenents during
RD/ RA and solicits coments on the advisability of doing so. For exanple, the
| ead agency could be required to prepare a fact sheet or other public
i nformati on document on the proposed remedi al design which would informthe
public about the design prior to its conpletion. The public could be notified
of the availability of the fact sheet or docunent through a variety of
techni ques, such as a mailing to those on the site mailing list or an
advertisement placed in a | ocal newspaper of general circulation. Another
exanmple could be to require the | ead agency to provide an opportunity for a
public information briefing prior to the initiation of on-site activity.
Construction activities and workpl ans could be explained with a discussion of
any short- and long-term benefits and inpacts of the construction and fina
remedy on the surrounding conmmunity. The public could be notified of such a
meeting through a mailing, an advertisement, or other techniques chosen by the
| ead agency. Another exanple would be to require notification to the public of
the begi nning and end of the remedial action phase. Again, this notification
coul d be done through the nmethod determ ned by the | ead agency to be npst
effective for reaching menmbers of the public interested in the specific site

12. Other Person Participation (" 300.700). Section 300.700(c) proposes
that private parties undertaking response actions shall, in order to be
consistent with the NCP, conply with either the public participation
requirements for Fund-financed response actions (including "" 300.155
300. 415(n), 300.430(c) and (f), and 300.435(c)) or State and |ocal requirenments
whi ch provide a substantially equival ent opportunity for public involvenent in
the choi ce of renedy.
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" 300.435 REMEDI AL _DESI GN/ REMEDI AL _ACTI ON/ OPERATI ON_AND
MAI NTENANCE

This section is entirely new. EPA proposes to add this section to the NCP
because, as discussed earlier, EPA is reorganizing the NCP to make it correspond
more accurately with the order in which response actions are usually
i mpl emented. The current NCP does not address the activities discussed in this
section. The purpose of renmedial design (RD) is to design and draft the
specifications for the remedy selected under " 300.430. The purpose of remedia
action (RA) is to inplenment the remedy selected. The purpose of operation and
mai nt enance (O&\V) is to maintain the integrity of remedial actions when the
remedi al action is conplete. EPA today proposes to codify this |last portion of
the response process

The follow ng discussion generally follows the outline of the proposed
regul atory | anguage and expl ains significant points paragraph by paragraph

1. General and RD/RA activities (" 300.435(a) and (b)). Paragraph (a) of
" 300.435 gives a general description of RD/JRA and O&M to assist the reader in
under st andi ng these activities.

Par agraph (b) (1) states that RD/RA activities nust be consistent with the
| anguage of the ROD regarding those activities. Although the ROD nmay not
specify all of the details of RD/ RA activities, the inplenmentation of RD RA
activities nmust flow fromthe remedy selected in the ROD and not be inconsistent
with, or substantively different from the remedy and the intent stated in the
ROD.

Par agraph (b)(2) states that all Federal and State ARARs identified for
the specific site, or that the conditions of any waivers of ARARs nust be net
during the RD/RA. Note that the ARARs preanble section also discusses ARARsS
that may be identified during the RD (paragraph F.12.)

2. Community relations. See Subpart E, " 300.430 preanble section "H
Community Relations," for discussion of * 300.435(c) and all other comunity
relations requirenents

3. Contractor conflict of interest (" 300.435(d)). This paragraph
addresses remedi al action contractors who are potentially responsible parties at
a site. Frequently, these contractors will have a conflict of interest which
prevents them from serving the best interests of the State or Federal governnment
in the capacity of renedial action contractors carrying out CERCLA section 104
activities. This paragraph requires the |lead agency to include in the bidding
docunents | anguage requiring potential contractors to disclose all pertinent
information regarding their status as potentially responsible parties, including
the status of their parent conpanies, their affiliates, and their
subcontractors. Furthernore, the potential contractors nust certify that they
have di sclosed all such information or that no information exists regarding
their status as potentially responsible parties.

The new paragraph also requires the | ead agency to follow certain
procedures during the awarding of remedial action contracts to safeguard agai nst
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contractor conflict of interest. The |ead agency nmust verify prior to awarding
the contract that the potential contractor and subcontractors do not have any
conflicts of interest that would affect their performance. The proposed
regul atory | anguage would allow the | ead agency the discretion to opt for
actions | ess severe than denial of the contract award for situations in which
the contractor's role at the site has been very mnor or is not yet determ ned
In such a situation, the | ead agency may, in the interest of saving tinme and
money, elect to proceed with a contract award, and ensure enhanced government
oversight of the remedial action. The new paragraph provides that, in case the
| ow bi dder on a contract does have a conflict of interest that prevents the
contractor fromserving the best interests of the | ead agency, the | ead agency
may decl are the bidder nonresponsible.

4. Recontracting for additional work (" 300.435(e)). EPA proposes this
new | anguage to conformto the CERCLA amendnents. Occasionally, as new
information is generated by the RD/ RA process, changes need to be made to the
scope of the work in the contract for Fund-financed renedi al actions. Contract
| aw generally requires the contract to be term nated when changes to the scope
of work are needed. Section 300.435(e) incorporates the provisions of CERCLA
section 104(c)(8) and applies to all Fund-financed remedi al actions. The
purpose is to avoid disruption of a remedial action when recontracting is
required for remedial services, such as when additional contam nation requiring
a different response procedure is found. Situations requiring contract
term nation are handled differently, depending on whether EPA or the State has
the lead for the site. Where EPA has the | ead, EPA may extend the existing
contract to conduct interimwork necessary to address a hazard to human health
or the environment until EPA can reopen the bidding process and recontract to
conpl ete the renedial action. Where a State has the |ead, the State nust
consult with EPA, and the cooperative agreenment nust be amended to address the
new situation. The paragraph also repeats the $2 mllion statutory restriction
of such interim actions

5. Operation and mai ntenance (" 300.435(f)). Section 300.430(f) addresses
O&M which is the final step in the renedial process. (See " 300.510(c)
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for State assurances on O&M ) Most of paragraph (f) is proposed to focus on the
O&M provision in CERCLA section 104(c)(6). This provision defines as renedia
action the operation of neasures to restore contanm nated ground or surface water
for a period of up to ten years after the commencenent of operation of such
measures (or until a protective level is achieved, if less than ten years). The
practical effect of this is that the Fund will pay 90 percent (or 50 percent for
a publicly operated site) of the costs of neasures to restore the ground or
surface water for a period of up to ten years

EPA al so proposes to clarify in the NCP that the 10- year provision does
not apply in two situations. The first situation is where source contro
mai nt enance neasures are initiated to prevent further contam nation of ground or
surface waters and continued O&M i s needed to control the source. Source
control maintenance, although it may prevent further contam nation of ground and
surface waters, is separate and distinct fromground and surface water
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restoration activities. For exanple, |eachate control systens for containnent
units constitute a form of source control maintenance and do not constitute the
restoration of an aquifer. EPA proposes that, upon conpletion of construction
of a source control system and once the systemis operational and functioning
properly, EPA's funding obligations cease

To illustrate, suppose that a Fund-financed site has contam nated soil,
surface i mpoundnent sludge, and contam nated ground water. The renmedy sel ected
includes placing the soil and sludge in an on-site, RCRA conpliant |and disposa
facility with a | eachate collection/treatnent system and operating a systemto
punp and treat the contam nated ground water. Under this scenario, EPA would
pay 90 percent of the cost of punping and treating the ground water for up to
ten years but the State would be responsible for operating and maintaining the
| eachate system It should be noted that this exanple assunmes that the source
control remedy has been conpleted and neets protective |evels.

Source control neasures that are ongoing and have not yet achieved the
protective levels indicated in the ROD are renedi al action, not &M I f, for
exanmpl e, the selected renedy is to land-farmsoils for several years, the
| and-farm ng costs would be paid for by the Fund until the cleanup levels in the
soils stipulated in the ROD have been achieved. Only if O&is required for the
soils (e.g., erosion control) after these cleanup | evels have been achieved
woul d the State be responsible for the costs.

The second situation where the 10-year provision does not apply is where
measures are initiated for the primary purpose of providing a drinking water
supply. Ground or surface water neasures initiated for reasons other than
restoration would not be subject to the 10-year provision. For exanple, in some
situations a determ nation nmay be made that restoration of ground or surface
wat er is infeasible or not cost-effective and, therefore, the drinking water
source in the ground or surface water cannot be brought to drinking water
standards. |If the nost cost-effective means of providing the drinking water is
to punmp and treat the contam nated water and directly supply it to the affected
popul ati on, EPA would pay for the construction of a treatnment system designed to
meet the popul ation's water needs and any operational costs up to one year to
verify that the treatment systemis operational and functional. Situations
where the selected remedy is to punp and treat to restore the ground or surface
wat er drinking water source as well as to provide drinking water will be
addressed on a case-by-case basis. In nmaking a determination in these cases EPA
will take into account how separable the costs are and other rel evant factors

EPA solicits comments on its interpretation of "restore ground and surface
wat er quality" and on the nerits of the alternatives that EPA has not adopted
Specifically, EPA requests comment on whether the 10-year provision for Federa
fundi ng of O&M shoul d extend to situations where the primary purpose of ground-
wat er treatnent is to provide drinking water supplies fromwater contam nated at
the site without restoring it.
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SUBPART F - STATE | NVOLVEMENT | N HAZARDOUS SUBSTANCES
RESPONSE

Proposed Subpart F is conpletely new. It conbines concepts described in
the current NCP " 300.62 on State role and " 300.68 on State involvement in
remedi al action. The proposed new subpart codifies in one place all regulatory
requirements for State participation and involvement in CERCLA-authorized

response activities. It also includes the m nimumrequirenments EPA will follow
to ensure that all States are provided an opportunity for "substantial and
meani ngful " involvenent in remedial and enforcenent actions, as mandated by

CERCLA section 121(f)(1). The follow ng preanble discussion gives an overview
of the Subpart

A. Summary Of Subpart F Sections

1. General Overview and Context (" 300.500). CERCLA section 104(d) (1)
permts EPA to transfer Federal funds and to authorize States to undertake
CERCLA response activities via a cooperative agreenment. Under this agreenent,
the State is the | ead agency for conduct of response actions at that site. For
St ate- | ead Fund-financed renedi al and enforcenent actions, the cooperative
agreement is also used by EPA to obtain the required State cost-share and ot her
CERCLA section 104(c) assurances. |In a Federal-|ead response, EPA |eads the
response with the State acting in a support agency role. For Federal -lead Fund-
financed renedi al actions, a Superfund State contract is the mechani sm used by
EPA to obtain the required State cost-share and other CERCLA section 104
assurances.

Regar dl ess of the | ead agency designation, CERCLA section 121(f) (1)
requires State involvement in pre-renmedial, renmedial, and enforcenent response
activities. To nmeet the requirements of CERCLA and strengthen the EPA/ State
partnership, Subpart F establishes conparable processes for EPA' s involvenent in
St ate-| ead response and State involvenment in EPA-lead response. Subpart F
therefore, is applicable both to EPA and the State when either is in a lead or a
support agency role. The concept of |ead and support agency as defined in
Subpart A is integral to the approach taken in Subpart F to ensure close
coordi nati on and cooperation during response at all sites listed on the NPL
The term partnership does not inply that EPA and a State enter into formal |ega
partnership arrangenents.

Subpart F introduces the EPA/ State Superfund Menorandum of Agreenent
(SMOA) as a vehicle for establishing an effective EPA/ State working
relationship. SMOAs are intended to strengthen EPA/ State interaction by
specifying in advance how EPA and each State will conduct response activities in
keeping with the concept of partnership. SMOAs are encouraged but they are not
mandat ory for a Fund-financed action unless the State wi shes to recommend the
remedy for EPA concurrence, or to be recognized as the | ead agency for a
non- Fund-financed action at an NPL site. The Region will enter into a SMOA if
the State requests it to do so and the State has denonstrated the capability to
take the lead for response. EPA solicits coment on the appropriateness of
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requiring in the regulation that Regions enter into SMOAs if States request them
and have denonstrated capability to take the | ead for response action

Specific provisions of a SMOA may vary or EPA Regions/States may find that
SMOAs are not appropriate to their particular circunmstances. However, in those
situations where a cooperative agreenent is not necessary or desired, the SMOA
must be the nechanism for establishing the State as | ead agency. States may
still use a letter to recognize Federal lead for RI/FS and renedi al design at
privately operated sites. Such a letter is necessary for EPA to initiate action
at a site if a site-specific agreement has not been signed and a SMOA does not
exi st.

SMOAs are intended to define and facilitate communi cati on between EPA and
a State on all aspects of the response process. SMOAs are not |egally binding
do not del egate or transfer authorities, and do not convey funds. For exanple,
a SMOA may address in general EPA/ State interaction at Federal facilities but
the SMOA cannot inpose requirenents nor obligations on the Federal agencies
concerned or provide any authorities to States with respect to the Federa
facilities. The SMOA is sinply intended to delineate the procedures that EPA
and the State will follow to ensure nmutually satisfactory comuni cati ons

Subpart F does not establish specific oversight requirements for EPA's
role during State-lead Fund-financed response, since all Fund-financed response
actions nust conply with CERCLA and the NCP. |Instead, EPA expects technica
oversight to be addressed by a SMOA or by site-specific documents, such as a
cooperative agreenment.

2. Cross-references for various forns of State participation ("
300.500(b)). This paragraph provides cross-references to the specific
paragraphs in Subpart F that address the different types of State participation

3. EPA/ State Superfund Menorandum of Agreenent (" 300.505). This
section of the NCP describes what EPA and a State may agree to include in a
SMOA. The consultation process described in this section is the key to a strong
EPA/ St ate partnership dedicated to the renmediati on of as many hazardous waste
sites as possible by utilizing the combined resources of States and EPA and
avoi di ng duplication of effort while protecting the interests of both parties

The primary goals of the SMOA are to: (i) provide maximum flexibility to
EPA and States in planning and inplementing response actions; (ii) ensure an
equi tabl e EPA/ State partnership during response; (iii) reduce or elimnate
m sunder st andi ngs by clarifying EPA and State expectations; and (iv) designate
|l ead agency status for States in the absence of a cooperative agreenent.

Al t hough * 300.525 di scusses State involvenment in removals, the renova
programis not included in the NCP discussion of the SMOA. There is concern
that the nature of the renoval programrequires that there be nmaxi num
flexibility in determ ning how each rempval activity will be conducted. EPA
Regi onal offices and States agree that the current EPA/ State renpval interaction
is effective.

However, where practicable, a SMOA may include general provisions for
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EPA/ State interaction on renmoval actions by specifying: (a) the process to be
followed by EPA and a State to notify each other of a determnation that a
rempval action is necessary; (b) the procedures to be followed by EPA and a
State to consult and comment upon the nature of any proposed renoval action; and
(c) the procedure to be followed to provide for post-rempval site control as
described in " 300.415(1). Generally, the SMOA provision should specify that
responsibility for post-renoval site control should be discussed and provided
for before the inplementation of the renoval action. The definition of the
consul tation process is intended to facilitate EPA/ State agreenment on the nature
and extent of any renoval action before the renoval action is initiated

To ensure EPA and State accountability for adherence to the terms of the
SMOA, the Regional Adm nistrator and the responsible State agency head nust sign
this agreenment. It is a State-specific, general agreement that should renain
applicable for several years, needing nodifications only as changes in
| egi slation, regulation, policy, or guidance occur that affect the EPA/ State
partnership. The SMOA should be inplemented through nore detailed site-specific
docunents which should be updated or revised annually or otherw se as necessary
EPA and the State will neet annually to designate who will be the | ead agency
for specific sites

The SMOA sets forth overall understandi ngs that should be used as a base
fromwhich to operate when devel oping site-specific cooperative agreements and
Superfund State contracts. Cooperative agreenents and Superfund State contracts
will continue to be the docunents for delineating EPA and State site-specific
responsibilities and obtaining State assurances as required by CERCLA section
104. However, because a cooperative agreenment will not exist for State-I|ead
non- Fund-financed actions, a SMOA will be required for EPA to designate the
State as | ead agency for a non-Fund-financed response at an NPL site. The SMOA
wi Il be supplenmented by site-specific enforcement agreenents between EPA and the
St ate which specify schedul es and EPA invol venent.

SMOAs may address both non-Fund-financed State response actions and
Fund-financed actions at NPL sites. Non-Fund-financed State response actions do
not have to conply with CERCLA, unless a State wi shes to recover costs under
section 107 of CERCLA or to receive credit per section 104(c)(5) of CERCLA for
its remedial action expenditures if the site is on the NPL or subsequently
listed on the NPL. However, it is EPA s opinion that non-Fund-financed State
response actions at NPL sites should conmply with CERCLA, as anmended, to promote
nati onal consistency, avoid additional Federal response actions, and expedite
deletion of a site fromthe NPL upon conpletion of the response action
Possi bl e consequences of States not conplying with section 121 of CERCLA or not
bei ng consistent with the NCP are discussed below in paragraph 9. of this
Subpart F preanble.

The SMOA may identify which docunents prepared in the course of response
activities require review, conment, or approval by the support agency prior to
the | ead agency proceeding with further work at the site. Because of wi de
variations in conplexity at site responses, the documents designated for support
agency review, conment, or approval may be altered by nutual agreement in the
cooperative agreenment or Superfund State contract covering a specific site
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See Subpart F preanble, paragraph 11 below, for a description of
requirements in the absence of a SMOA or if the SMOA does not address the
requirements specified in " 300.515(h).

4. State Assurances (" 300.510). Section 300.510(b) (1) addresses State
cost-share requirements, including the codification of the statutory provisions
for use of credits to offset a State's required cost-share. CERCLA continues to
aut horize credit for State or political subdivision expenditures or obligations
for cost-eligible response actions taken at NPL sites from 1978 to 1980. From
Oct ober 16, 1986, forward, CERCLA section 104(c)(5) limts credit to State
expenditures only for renmedial action. States may now receive credit toward
their cost-share obligation for renedial action expenditures at NPL sites when
taken pursuant to a cooperative agreenent
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and renedi al action expenditures at non-NPL sites which are later |listed on the
NPL and docunmented in a cooperative agreenent or a Superfund State contract with
EPA. States that contributed 50 percent toward Fund-financed response actions
at publicly owned but not operated NPL sites pursuant to a cooperative agreenent
or Superfund State contract in effect between the enactnment of CERCLA and the
enact ment of the 1986 amendnents to CERCLA may receive a credit for that amount
of the cost share supplied over 10 percent.

Sections 300.510(c) and (d) read that States nust provide assurances for
operation and mai ntenance and off-site disposal, when required. Section
300.510(e) addresses the CERCLA section 104(c)(9) assurance on 20-year capacity
on all hazardous wastes (not just hazardous waste from CERCLA sites) generated
within a State. EPA will provide nore details on how the assurance will be made
and how EPA will determ ne the adequacy of a State's assurance at a |ater date.
Currently, these issues are being addressed by an EPA task force

Section 300.510(f) addresses the CERCLA section 104(j) assurance for
acquiring an interest in real property in order to conduct a response action
In the case of permanent relocations and certain other response actions, where
it is necessary to acquire ownership or sone |lesser interest in real property,

EPA wi Il determ ne when an acquisition of any property interest is necessary.
Cenerally, the States will carry out the required acquisition and hold title to
the property interest. However, there nmay be instances in which the State | acks

authority to condem or otherw se acquire property or is unable to do so in an
expedi tious manner. The United States governnent may then agree to acquire the
necessary interest, but only if the response cannot proceed wi thout the
acquisition and if the State first agrees to accept transfer of the acquired
interest. The State nust accept transfer at the conclusion of the response or
earlier if EPA determnes it to be necessary to facilitate the response, as
appropriate under the particular circunstances.

5. Requirenents for State involvenent in renedial response (" 300.515)
This section combines existing | anguage from *" 300.62 and 300.68 of the current
NCP wi th new | anguage that describes how EPA intends to satisfy requirenents for
State invol venent established by the 1986 anmendnents to CERCLA.
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6. General (" 300.515(a)). In order to determ ne whether the State is the
appropriate agency to assume the | ead agency responsibilities at an NPL site
EPA is considering various criteria that would assist EPA Regional Offices and
the States in making such decisions. Some of the criteria under consideration
are: overall expertise, legal authorities, adm nistrative and contracting
capability, financial managenment systens (according to the applicable assistance
agreenment regulation), availability of general resources, conplexity of the
site, availability of site-specific resources, workload and expertise, past
Federal or State actions at the site, and past State cleanup activities. EPA
solicits comment on these possible criteria and whether further criteria should
be added.

As described in the Subpart E, " 300.425 preanble section, "D. Deferra
Policies," EPA is considering a policy which would provide the States with the
opportunity to request that a site be deferred fromlisting on the NPL.

Deferral to State authorities is part of an overall proposed policy to allow EPA
to defer listing sites on the NPL where other Federal or State authorities and
their inplenmenting prograns can address problens at those sites. As a part of
this proposal, EPA describes criteria it is considering for deferring listing of
sites on the NPL for response under State authorities. The deferral criteria
are not identical to the above criteria for |ead agency designation; the above
criteria are intended solely for State-lead actions under CERCLA.

7. Applicability of State involvenent requirenents to Indian Tribes ("
300.515(b)). CERCLA requires EPA to afford to Indian Tribes substantially the
same treatment as it would to States. Therefore, an Indian Tribe nmay be
aut hori zed to undertake the |lead for Fund-financed response activities via a
cooperative agreenent if: (i) the Indian Tribe is Federally-recognized; (ii) the
Tribal governing body is currently perform ng governmental functions to pronote
the health, safety, and welfare of its affected population or environnent; (iii)
the Indian Tribe can denonstrate an ability to carry out the response actions
(with the exception of crimnal enforcement actions) which it seeks authority to
performin accordance with the criteria and priorities established by the NCP;
(iv) the Indian Tribe can denonstrate that the functions to be performed are
within the scope of its jurisdiction; and
(v) the Indian Tribe can denpnstrate a reasonable ability to effectively
adm ni ster a cooperative agreenent, including having accounting and procurenent
procedures that conply with the applicabl e assistance agreenent regul ation. The
reason for excluding crimnal enforcenment actions from Fund-financed response
actions is that Tribes do not have crim nal enforcement jurisdiction over
non- | ndi ans.

EPA proposes to provide for EPA interaction with Federally-recognized
I ndian Tribes when an NPL site is on Indian |ands. When this occurs, a separate
SMOA may be devel oped and, in some instances, the SMOA may be a three-party
agreement between EPA, the State, and the Federally-recognized Indian Tribe
Under CERCLA section 104(c)(3), Federally-recognized Indian Tribes do not have
to provide CERCLA 104(c) assurances. The definition of "State" in Subpart A of
the NCP is proposed to include Indian Tribes and, therefore, unless specified
ot herwi se, Federally-recognized Indian Tribes generally nay have the sane roles
and responsibilities under the NCP as do States
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8. State Involvenent in the PA/SIs and NPL Listing and Deletion Process ("

300.515(c)). The intent of Subpart F is to ensure significant State invol venment
in the pre-remedi al and renedi al phases of Superfund responses. It is EPA's

position that cooperation with the States throughout the response process will
assist in meeting the national goal of maxim zing the nunber of responses. One
step in the response process where State involvenment is necessary is at the
pre-remedi al phase of response in which potential sites are evaluated, scored
and |isted on the NPL. States have the option of perform ng PA/SlIs

EPA proposes to ensure significant State involvenent in the NPL Iisting
process by requiring EPA to consult with the State on EPA-initiated draft Hazard
Ranki ng System scoring packages. EPA would then provide a 20- to 30-day review
period for States to comment on the proposed listing of sites in that State
The State's comrents, which may include new or additional information on the
site, would be reviewed by EPA and taken into consideration prior to publication
of the proposed |isting

In addition, " 300.515(c)(3) contains requirenments for State invol venment
in the NPL deletion process. |In accordance with the amendnents to CERCLA, EPA

must obtain State concurrence in order to delete a site fromthe NPL.

9. EPA and State consultation in renmedial planning and sel ection of renedy

process ("" 300.515(d) and (e)). Section 300.515(d)(2) establishes a process for
| ead and support agency consultation and solicitation of their respective
identified ARARs and other criteria, guidance, and advisories to be considered
(TBC) which may be hel pfu
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in establishing protective cleanup levels. (See general discussion of ARARs and
TBCs in "300.430 preanble section, "F. Conpliance with applicable or relevant and
appropriate requirements of other laws.") This process is ongoing throughout

the remedi al response process, and is effective only if |ead and support

agenci es work together at each of several key points. This

comruni cati on/ consul tation process should ensure that all responses conply with
all ARARs and, where appropriate, that other criteria, guidance, and advisories
are consi dered

Sections 300.515(d) (1) and (2) nake the | ead agency responsible for: (i)
identifying its own ARARs and TBCs; and (ii) soliciting fromthe support agency
its ARARs and TBCs. The |lead agency is also responsible for providing to the
support agency information about the site and nature of the contam nation, as
well as the renedial alternatives being considered. The support agency will
identify its ARARs and TBCs for the | ead agency in as detailed and conprehensive
a manner as possible on a site-specific basis. Each agency is responsible for
coordi nati ng ARAR and TBC identification with other offices or agencies within
its own organization. |f a Region and State have entered into a SMOA, the SMOA
may contain a provision on the process to be followed for identifying Federa
and State ARARs as required in " 300.515(d)(2)

Furthernore, CERCLA section 121(d)(2) provides that State ARARs nust be
met if they are communicated to EPA in a tinmely manner. EPA proposes a genera
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definition of timely manner in * 300.515(d)(l), which requires that the | ead and
support agencies identify their respective ARARs and TBCs and conmmuni cate them
to each other so that sufficient time is available for the | ead agency to
consider and incorporate such ARARs and TBCs into the renedy sel ection process
wi t hout inordinate delays and duplication of effort. EPA proposes to apply this
requirement to both the | ead and support agency because it is in keeping with
the concept of a Federal/State partnership and will ensure that information is
shared in a tinmely manner. EPA proposes that the SMOA may specify that the
identification/solicitation process occur within certain nutually agreed upon
timefranes. These time- frames may be nodified as necessary on a site-specific
basis in cooperative agreenents or Superfund State contracts. The SMOA may al so
define | ead and support agency roles in the ARARs identification process that
are nore conprehensive than what EPA has proposed today for the new Subpart F.
This allows more flexibility in soliciting ARARs and TBCs and will enable
changes in the process to be nade as experience is gained

The ARARs solicitation process established in the SMOA will identify the
appropri ate EPA/ State management staff |evel for communication and solicitation
of ARARs and TBCs. This process should identify at |east one witten | ead
agency request for ARAR/ TBC identification and requires a mninmm of one witten
response fromthe support agency. This docunentation should be included in the
adm nistrative record.

In the absence of a SMOA, EPA proposes in " 300.515(h)(2) to
establish m ni mum points where the | ead and support agencies nust identify and
comruni cate in witing their respective ARARs and TBCs. This will ensure that

the | ead agency has sufficient data and tinme to consider the ARARs and TBCs in
devel opi ng and sel ecting the preferred renedy.

Whet her or not a SMOA is in place, EPA expects that the focus of
solicitations will be toward requesting the specific kinds of ARARs and TBCs
needed at a specific time (e.g., contam nant- or |ocation-specific ARARs/ TBCs
after site characterization information becomes avail able, and action-specific
ARARs during the early stages of the conparative analysis of renedia
alternatives). Alternatively, the | ead agency could make a prelimnary ARAR
determ nation to which the support agency can respond and/or el aborate.

Procedures and tinme periods for State notification, review and
concurrence regarding a remedy that either waives State ARARs or that attains
ARARs ot her than those identified by the State are proposed in "" 300.515(d)(3)
and (4). EPA expects its Regional offices and the States (with assistance from
EPA Headquarters as necessary) to negotiate and resolve differences of opinion
regardi ng ARARs, and all other areas of disagreement (e.g., preferred
alternatives or alternatives to be evaluated). The dispute resolution process
adopted by the Region and the State should be used to resolve any differences
that m ght inpede the response process. Differences should be addressed at the
staff level first and raised to managenent if a mutually acceptable solution is
not attained. |If necessary, the Region and the State can jointly raise the
di spute to the Assistant Adm nistrator for Solid Waste and Emergency Response
for a final determination. |f the Region and the State prefer to establish a
di fferent dispute resolution process in their SMOA, that process wll be
fol | owed
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Section 300.515(e) (1) addresses |ead agency responsibilities with respect
to the proposed plan. The | ead agency and support agency will consult and
attenpt to reach agreenent on the proposed plan. The proposed plan will include
a statenent of the support agency's opinion on the proposed plan. Agreenent
bet ween the | ead and support agencies on the proposed plan is not required prior
to publishing the public notice but such agreenent is highly encouraged. |I|f the
State is the | ead agency for a Fund-financed action but EPA cannot concur with
the State's proposed plan after all efforts at resolving differences have
failed, EPA will assume the lead for the proposed plan and preparation of the
ROD. |If EPA is the |ead agency, and the State cannot support EPA's proposed
pl an, EPA may publish the plan, but nust include the State's objection and
concerns and state why EPA disagrees with the State.

Section 300.515(e)(2) discusses the roles of EPA and the State in the
sel ection of renedy process. It reflects the evolution of the EPA/ State
partnership in recent years by providing the State, when it is the | ead agency,
with responsibilities in the selection of remedy process. This new concept
woul d be applicable to both Fund-financed and non- Fund-fi nanced actions (e.qg.
enforcenment sites) in which the State as | ead agency woul d reconmend the renedy
and provi de EPA an opportunity to concur with and adopt the remedy. Concurrence
is in keeping with the statutory requirenent to provide substantial and
meani ngful involvenment in the initiation, devel opnent, and selection of renedia
actions.

The concept of concurrence by EPA is designed to further the EPA/ State
partnership, optim ze the use of governmental resources, and increase the nunber
of response actions. Under the current NCP, EPA has significant involvenment in
and oversight of activities at State-lead Fund-financed sites. Conversely, EPA
has limted involvenent at State-|ead non-Fund-financed sites. States currently
have limted responsibilities during selection of remedy at EPA-lead sites
Concurrence increases EPA involvenent at State-l|ead non-Fund-financed sites and
provides for a greater State role in the selection of remedy process at
Fund-fi nanced sites.

Under this approach, a State can recommend a renedy for EPA concurrence
and adoption only when a
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SMOA is established. Through the annual planning process, EPA and the States
wi |l designate at which State-|ead Fund-financed and non- Fund-financed sites the
State will prepare the ROD for EPA concurrence and adoption

EPA intends to inplement selectively the process of State preparation of
RODs for EPA concurrence and adoption at State-lead Fund-financed sites, since
this process is not necessarily applicable to all States, nor for all sites
within a State. Moreover, States are not required to accept this
responsibility. Sites will be selected where the circunmstances at the
particul ar site warrant | ess EPA involvenent and the State has denonstrated its
capability to conduct renedial response actions in an effective and responsible
manner. EPA concurrence in and adoption of a renmedy recommended by the State may
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not be appropriate at Fund-financed sites where the State has not denpnstrated
that it possesses the necessary capabilities or where the particular
circunstances indicate that greater EPA involvenment is necessary.

Under the proposed concurrence process, EPA can select the remedy at
EPA-1 ead sites even when a State neither responds nor concurs with the
recommended remedy. However, the State nust provide the assurances required by
CERCLA section 104 before EPA can proceed with the remedial action

VWhen a State is the | ead agency at a Fund-financed site for devel oping the
RI/FS and preparing the ROD, the State may prepare the proposed plan (if agreed
to by EPA), publish the notice of availability, prepare the responsiveness
summary, and devel op the ROD, thereby recommending a remedy for EPA concurrence
and adoption. Additionally, the State is responsible for conpiling and
mai ntaining the adm nistrative record for selection of the response action and
docunenting and providing necessary information for cost recovery. A State
cannot proceed with Fund-financed response without EPA's concurrence in and
adoption of the remedy. Silence by EPA shall not be construed as concurrence or
adopti on.

EPA and a State nay agree that certain sites will be designated as non-
Fund-financed State-lead enforcenent actions (i.e., the State is respondi ng
pursuant to its own authorities). At such sites, a State nay proceed without
further EPA concurrence. However, the State may sel ect the renedy, prepare the
ROD, and seek EPA concurrence with the renedy in order to: (a) pronote effective
use of Federal and State resources; (b) promote national consistency in
responses; (c) avoid the need for additional Federal response actions; (d)
induce PRPs to agree to perform necessary response actions; and (e) expedite
del etion of the site fromthe NPL at the conpletion of the response action

At non- Fund-financed State-|lead enforcenent sites, the State is
responsi ble for proper inplenentation of the remedial action so that the site
will meet criteria for deletion fromthe NPL. However, even when EPA concurs
with the renedy selected and i nplenented by the State, EPA may still proceed
under its own CERCLA authorities if necessary to ensure conpliance with CERCLA
section |2l and other pertinent provisions of CERCLA.

Subpart F does not require that States select remedies for non-Fund-
financed State-lead enforcement sites in conformance with CERCLA section |2l and
the remedy sel ection process specified in the NCP. However, where a State-
sel ected renmedy does not so conform States and/or PRPs nmay be at risk in
several ways, including, but not limted to the following: (1) EPA will not
concur with the recomended renmedy; (2) EPA may refuse to designate the State as
| ead agency for any subsequent response activities; (3) States and PRPs may be
deprived of the assurance that EPA will not find it necessary later to seek to
conmpel further response actions; (4) EPA may be unable to delete a site fromthe
NPL and/or (5) State cost recovery efforts may be hindered

If disputes arise with respect to concurrence, the dispute resolution
procedure di scussed above or, as otherw se specified in a SMOA, should be
i nvoked so that EPA and the State can reach a mutually acceptable decision on
the appropriate renedy.
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Section 300.515(f) addresses State funding of substantive requirenments
beyond the scope of the selected renedy, including procedures for attainnent of
State standards which EPA has determ ned not to be ARARs or which EPA has
determ ned to waive. EPA intends this section to apply to State-funded
addi tional elenments of the basic remedy sel ected or concurred upon by EPA. The
State may be required to assune the |ead for renedial design and inplenentation
of such remedial actions or EPA may maintain the lead if the EPA Region
determ nes that financial responsibility and related issues do not present
obstacles to EPA-lead renedial action. Another option is State assunption of
the lead for only the State-funded addition if those additional requirenents can
be done as a separate operable unit.

EPA encourages States to participate in EPA-l1ead enforcenent negotiations
as provided for in section 121(f)(1) of CERCLA and proposed in " 300.520 of the
NCP and to conduct State-lead enforcement actions consistent with CERCLA and the
NCP. To maxi m ze PRP responses through State-|ead enforcenment actions, Federa
financial assistance may be provided to support these actions.

During EPA-lead enforcenent actions, EPA intends to provide States with
opportunities for review, consultation, and concurrence. As with Fund-financed
response, the general degree of State involvenment in EPA-lead enforcenment
actions should be outlined in SMOAs. Although opportunities for State
i nvol vement are provided in this subpart, EPA may determ ne that substantive
St ate standards are not ARARs, or may waive State ARARs pursuant to CERCLA
section 121(d)(4) for renmedi es proposed by EPA during a Federal -1 ead enforcenent
action. In those circunstances, pursuant to CERCLA section 121(f)(2)(A), States
are provided an opportunity to concur or nonconcur with the remedy sel ected by
EPA. Procedures for seeking the nodification of the renmedy to conformto State
ARARs are found in section 121(f)(2)(B) of CERCLA.

During State-financed or State-lead enforcenent actions at NPL sites
St ates should provide EPA with an opportunity for the review of key documents
and consultation during the renmedi al response process. For State-|ead
enforcenent sites, the State will prepare the ROD (generally, EPA will not
prepare the ROD at State-lead enforcenent sites unless the State and EPA agree
ot herwi se). The general degree of EPA involvenent may be outlined in the SMOA
EPA' s oversight and involvenment in State-|lead enforcenent actions where EPA is

providing financial assistance will be delineated in site-specific cooperative
agreements. EPA does not intend to be routinely involved in negotiations at
State-financed enforcenent sites; however, EPA expects that States will notify

EPA of negotiations with potentially responsible parties and provide
opportunities for involvenment to facilitate EPA concurrence with recommended

remedi es when the State seeks EPA concurrence. It is recognized that due to
wor kl oad and resource constraints associated with EPA-|1ead projects, EPA may not
have adequate staff or resources to review certain plans and that EPA will not

be bound to any decisions nade by the State if EPA fails to respond
Settlenents achieved
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will normally be between the State and potentially responsible parties. Also
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the requirenments outlined in * 300.515 for Fund-financed renedi al response will
be applicable to Fund-financed State-lead enforcenent actions. For State-I|ead
enforcenment sites, the State should request that EPA provide: (A) identified
Federal ARARs; (B) a review of the State or potentially responsible parties' FS
and proposed plan; (C) a response to coments on waivers to, or disagreements
about, Federal ARARs; and (D) concurrence in RODs.

10. State involvenent in renmedial action (" 300.515(g)). A
key point for EPA/State interaction during Fund-financed renmedial action will be
the joint inspection of the renedy as specified in " 300.515(g). The purpose of
this inspection is to ensure that the remedy has been constructed in accordance
with the ROD and the renedi al design.

11. Requirenents for State involvenent in the absence of a SMOA ("
300.515(h)). Section 300.515(h) describes categories of requirements that nust
be met in the absence of a SMOA: annual consultations; identification of ARARs
and TBCs; and State review and conment on EPA-lead RI/FS, proposed plan, ROD,
ARAR/ TBC det erm nati ons, and renmedi al design. These requirenents also apply
where a SMOA is negotiated but does not address a specific category. For
exanmple, a SMOA may include requirements for annual consultations and State
review but not identification of ARARs and TBCs. |In this case, the requirenments
in " 300.515(h) regarding identification of ARARs and TBCs must be
conplied with. |f a SMOA does address a particul ar category, the SMOA may
specify requirenents different fromthose stated in " 300.515(h) except that, at
a mninmum the SMOA nust include the ARARs identification requirements specified
in " 300.515(h)(2). For exanple, a SMOA nmmy include requirenents regarding State
revi ew of EPA-|ead documents but specify shorter or longer timeframes for that
review.

12. Adm nistrative record (" 300.515(i)). The adm nistrative record is an
i mportant aspect of the response process. The purpose of this paragraph is to
remi nd the reader that the SMOA can address the procedures for conpiling and
mai ntaining the adm nistrative record. It also directs the reader to Subpart |
for more information.

13. State involvenent in EPA-1ead enforcenent negotiations (" 300.520).
CERCLA section 121(f)(2) requires EPA to provide notice to States regarding
negotiations with PRPs. Accordingly, EPA is proposing this section to inplenment
the CERCLA mandate. Although this section focuses on State notification and
i nvol vement in renedial investigations/feasibility studies (RI/FS) and renedi al
desi gn and renedi al action (RD and RA) PRP negotiations, EPA does not intend to
preclude notification to and invol venrent of States as appropriate in other
enforcement actions.

14. State involvenent in renpval actions (" 300.525). This section
addresses State involvenent with EPA in the rempval program Although the USCG
al so works closely with the States when undertaki ng CERCLA response, Subpart F
requirements do not apply to State involvenent in USCG responses. Statutory
requirements for renovals are not the sane as those for renedial and enforcenment
response; therefore, State involvenent differs significantly. Although *
300.515(a) is generally applicable to State-lead renovals, " 300.525 notes the
specific differences in State involvenent in renovals fromrenedi al actions.
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Except as provided in " 300.525, the rest of " 300.515 on pre-renedial and
remedi al response is not generally applicable to EPA-lead renoval s

Al t hough EPA and States actively coordinate during renoval actions to
assure tinmely and efficient response, nost Fund-financed renoval actions are
EPA-1 ead. However, in sone circunmstances States are required to share in the
cost of the rempval. (See " 300.510(b)(1).) Proposed Subpart F encourages
States to undertake Fund-financed renoval actions via cooperative agreenments, if
EPA determines that it will result in the nost efficient nmethod of threat
mtigation. |In either situation, States are encouraged to assune responsibility
for post-renoval site control activities, if required (see " 300.415(1)).

EPA will encourage State-lead renovals to the extent practicable. The
statutory limts for renovals, now $2,000,000 and twelve months, will apply to
St at e- | ead, Fund-financed rempval actions unless the second statutory exenption
(consistency with the renedial action to be taken) is invoked. The first
exenmption (continuing emergency) for extending the renoval action beyond the
statutory limtation will generally not be applicable to State-Iead renovals
because of their less critical nature. (See " 300.415.)

15. Consultation with States regarding renpval actions (" 300.525(e))
Thi s paragraph contains a general statenent that EPA will consult with the State
when conducting renoval actions within that State

B. Points Of Clarification

1. Applicability of State involvenent requirenents to politica
subdi vi sions. Subpart F does not address EPA interaction with politica
subdi vi sions of a State, although a political subdivision my take the |ead for
certain response actions via a cooperative agreenent if the State provides the
required assurances at the time of remedial action. EPA, the State, and the
political subdivision are required to establish a witten agreenent that sets
forth roles and responsibilities of each party. The cooperative agreement will
specify the requirements associated with a political subdivision |ead. Such
Fund-fi nanced actions must conmply with CERCLA and the NCP

2. Applicability of Subpart F to Federal facility responses. As provided
in CERCLA section 120(f), the substantive requirenents of Subpart F do apply to
Federal facility responses, and the Federal facility must nmeet the requirenments
for involving the States in renedial response actions taken at Federa
facilities. EPA intends to further address State involvenment at Federa
facilities in the proposed Subpart K to be drafted. Note that CERCLA section
1 20(g) does not allow the transfer of the EPA's authority to the States

3. State requirenents or siting laws. CERCLA section 121(d)(2)(C
specifically limts the applicability of State requirenents or siting | aws for
hazardous waste facilities that could result in a State wi de ban on | and
disposal. In order to be treated as potential ARARs, such |aws mnust:

i. Be of general applicability and be formally adopted

ii. Be based only on technical (e.g., hydrogeol ogic) or other relevant
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consi derations; and

iii. Not be intended to preclude | and disposal for reasons other than
protection of health or the environnent.

In addition, the State nust arrange and pay for additional costs for
out-of-State or other disposal nade necessary by such a |l aw. EPA believes that
the factors used in evaluating such criteria should include the nature of the
techni cal considerations and the history of health and environnental |egislation
in the State.
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SUBPART G - TRUSTEES FOR NATURAL RESOURCES

Section 107(a)(4)(C) of CERCLA inposes responsible party liability for the
injury, destruction, or loss of a natural resource, including the costs of a
natural resources damage assessnment. Section 107(f) (1) of CERCLA provides
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that only properly designated Federal trustees, authorized representatives of an
affected State, or Indian Tribes can pursue a section 107(a)(4)(C) action

Subpart G designates Federal trustees to act on behalf of the President in
assessi ng damages to natural resources from discharges of oil or rel eases of
hazardous substances, pollutants, or contam nants, and outlines the
responsibilities of trustees under the NCP. Although the CERCLA anendnents
necessitated few changes to Subpart G the mmjor objective for this proposed
revision is to make the subpart nore readable and understandable to those who
are not famliar with trustee agency authorities. Because the primary purpose
of this subpart is to designate trustees, the proposed changes reflect an
overriding concern that trustee jurisdictions be described as accurately as
possi bl e.

Section 301(c) of CERCLA requires the promulgation of rules for the
assessnent of damages for injury to, destruction of, or |oss of natura
resources resulting froma discharge of oil or a release of a hazardous
subst ance under CERCLA and the Clean Water Act. The responsibility to
pronul gate these regul ati ons has been del egated to the Departnment of the
Interior (DO'). The use of the procedures described in DO's rule, 43 CFR Part
11, is optional. However, the results of an assessnent performed in accordance
with the DO rule by a Federal or State trustee, or Indian Tribe, if reviewed by
a Federal or State trustee, shall be given the status of a rebuttable
presunption in an action to recover damages for injuries to, destruction of, or
| oss of natural resources. Whether or not the procedures in 43 CFR Part 11 are
followed, a trustee should proceed in conformance with the responsibilities
described in this subpart.

A. Maj or Revisions

1. Specific designation of trustees and consultation (" 300.600). In the
proposed revisions, EPA has attenpted to clarify and define as accurately as
possi bl e the Federal agencies responsible for specific resources. EPA has
attenpted to do this by delineating in the paragraph headi ngs the Federal agency
or type of Federal agency responsible for natural resources. |In addition, EPA
has changed the narrative to describe in nore detail the resources that agencies
manage and to give exanples of the types of resources that m ght be under an
agency's trusteeship.

It should be noted that although the Departnents of Commerce and the
Interior are listed under separate headings, the division of authorities between
them and that between them and other agencies, is conplex. For this reason,
parall el construction of the sections describing trustee designations is not
possi ble. The proposed revisions use the ternms of the authorities under which
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each trustee operates.

A related change is made to " 300.600(b) (1), which designates the
Secretary of Conmerce as a trustee. The revision explains that the Secretary
will act with the concurrence of other Federal agencies when the resources or
authorities of other agencies are involved. This situation may arise because
the trusteeship of the Secretary of Commerce is sonetimes described
geographically, i.e., within certain marine and coastal areas. However
specific natural resources in these sane areas nay al so be managed or protected
under statutes adm nistered by other Federal agencies. Thus, the regul ation
states that the Secretary of Conmerce will act with the concurrence of other
Federal agenci es when any of their resources are affected. It is appropriate
that Federal trustees seek concurrence when they plan to act with respect to
resources under the managenent or protection of other agencies. The concurrence
need not be | engthy or cunmbersome. A simlar provision is not included in the
regul atory section describing the Secretary of the Interior's trusteeship
because DO 's authority is not defined in terms of particular geographica
areas. Rather, Federal statutes admi nistered by the Secretary of the Interior
descri be the specific natural resources to be managed or protected by DO

Anot her mmj or change involves the description of certain natura
resources. Section 300.72 of the current NCP designates the Secretary of
Comrerce as trustee for "waters of the contiguous zone and parts of the high

seas...." In the proposed revision, the followi ng are included as under the
Secretary's jurisdiction: "waters of the contiguous zone, the exclusive
econom ¢ zone, and the outer continental shelf..." The contiguous zone includes

the area fromthree to twelve nmles fromthe shore. The exclusive econom c
zone, defined by Proclamation 5030 (March 10, 1983) and subsequently
incorporated in the Magnuson Fishery Conservation and Managenment Act, is the
area up to two hundred mles fromthe shore. The outer continental shelf
ext ends beyond two hundred mles in sone places

The current NCP' s exclusions of |ands or resources in or under U S. waters
(" 300.72(a) and (b)) are proposed to be deleted. Federal trusteeship derives
fromauthority to nmanage or protect the affected resources regardl ess of where
these resources are |located. To the extent that these resource nanagenent
jurisdictions are concurrent or contiguous, trustees are expected to work
toget her pursuant to ° 300.615

2. Indian Tribes (" 300.610). The anendnments to CERCLA provide that an
Indian Tribe may bring an action for injury to, destruction of, or |oss of
"natural resources belonging to, managed by, controlled by, or appertaining to
such tribe, or held in trust for the benefit of such tribe, or belonging to a
menber of such tribe if such resources are subject to a trust restriction on
alienation.” 1In those instances where the United States acts on behalf of an
I ndian Tribe, the Secretary of the Interior shall function as the trustee of
those natural resources for which the Indian Tribe would otherwi se act as
trustee. The revisions in " 300.610 reflect these statutory changes

Section 300.72(d) of the current Subpart G designates the Secretary of the
Interior as trustee to recover "[d]amages to natural resources protected by
treaty (or other authority pertaining to Native American tribes) or |ocated on
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lands held by the United States in trust for Native Anmerican comunities or

i ndividuals." Because this quoted |anguage is inconsistent with the |anguage on
"natural resources" in section 107 of CERCLA, as anmended, it has been del eted
fromthe proposed revisions to Subpart G

3. Responsibilities of trustees (" 300.615). EPA proposes to reorganize
and nmake substantive changes to the existing NCP " 300.74. The section has been
reorgani zed by changing the order in which sonme information appears (e.g.

di scussion of nmultiple trustees appears first, instead of last) and by changi ng
the format in which some information appears (e.g., listing the responsibilities
of the trustees so that their responsibilities are easier to read and
under st and) .

Several new provisions are proposed to be added to this section to provide
better information on the actions trustees can take to carry out their
responsibilities. The first addition notes that trustees may list in each
Regi onal contingency plan (see " 300.210(b)) the appropriate contacts to ensure
that the trustees are notified of potential or actual damage to natura
resources. In addition, the proposed section provides that when trustees are
notified of or discover possible danage to natural resources, they may conduct a
prelimnary survey of the area to determne if natural resources under their
trust are affected
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Al t hough a trustee may be responsible for certain natural resources
affected or potentially affected by a release, it is inportant that only one
person (i.e., the lead agency OSC or RPM nanage activities at the site of a
rel ease or potential release. The OSC/RPM shall coordinate responsibilities for
CERCLA section 104 assessnents, investigations, and planning, including Federa
trustees' participation in negotiations with PRPs as provided under CERCLA
section 122(j)(1). Close comunication and coordinati on between OSCs/RPMs and
trustees is essential. When there are nultiple trustees, it is recommended that
a | ead authorized official be designated to coordinate all aspects of the
assessnent .

The trustee actions authorized under existing NCP " 300. 74(b) are
proposed to be changed in the follow ng ways. First, the trustee is authorized
to conduct CERCLA section 104(e) activities such as entering and inspecting any
rel evant vessels, facilities, or other properties, or inspecting or obtaining
sanpl es of any suspected hazardous substances, pollutants, or contam nants
This addition to this section reflects authorities delegated to trustees under
Executive Order 12580. |In exercising this authority, trustees nust consult with
the | ead agency to ensure efficient response actions and to avoid duplication of
effort. Second, a new provision of CERCLA, section 104(e)(5)(B), provides that
the President (or Federal trustees by del egation under EO 12580) nmmy request
that the Attorney General initiate civil actions against PRPs in order to conpel
conpliance with orders regarding i nformati on gathering and access

Finally, in discussing trustee responsibilities, the option of pursuing
cl ai n8 agai nst the Fund has been deleted. This change reflects the provision in
SARA that prohibits expenditures fromthe Fund to pay trustees' clains for
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natural resources damages assessnent and restoration of natural resources.

Al t hough section 111(a)(3) of CERCLA provides for claims against the Fund for
assessnent and restoration of natural resources, section 517 of the Superfund
taxing provisions in Title V of SARA (Superfund Revenue Act of 1986), by
necessary inplication, elimnates authority to pay for such assessnments or
restoration. The proposed deletion of existing NCP " 300.74(b)(4) reflects this
change in the | aw
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SUBPART H - PARTI ClI PATI ON BY OTHER PERSONS

The focus of this subpart is on those authorities of CERCLA that allow
persons other than governments to respond to rel eases and to recover those
response costs. Although this subpart is new, it revises and consolidates
provi sions fromcurrent NCP " 300.25 on Nongovernnent Participation and * 300.71
on Other Party Responses into one place in the NCP. Subpart H also incorporates
the new authorities from CERCLA, as anended, which address participation by
ot her persons.

A. Maj or Revisions

1. Reorgani zation of authorities regarding participation by other persons

(" 300.700). EPA proposes to combine the closely related concepts of current NCP

"* 300.25(d) and 300.71 into a new subpart to clarify NCP authorities
regardi ng responses undertaken by persons other than the Federal governnment,
States or Indian Tribes. Accordingly, " 300.700(a) states that any person may
undertake a response action to reduce or elinmnate a rel ease of a hazardous
substance, or pollutant, or contami nant. Section 300.700(b) then sets forth the
followi ng summary of the nechanisnms for the recovery of response costs:

i. CERCLA section 107(a)(4)(B). Awards of response costs fromliable
parties to other persons who undertake response actions consistent with the NCP

ii. CERCLA section 111(a)(2). Cainms by other persons against the Fund
for reinbursement for actions consistent with EPA' s prior approval

iii. CERCLA section 106(b)(2). Petitions against the Fund for
rei mbursement of costs incurred in conpliance with a section 106(a) order
i ssued after October 17, 1986, where the petitioner was not liable for the
release, or if the petitioner was liable, to the extent that the action ordered
was arbitrary and capricious, or not otherwi se in accordance with the |law, and

iv. CERCLA section 123. Clains by a general purpose unit of |oca
governnent for reinmbursement of tenporary energency neasures costs (see 40 CFR
Part 310).

In order for a person to recover the costs of his or her response action
fromthe Fund or from another person, several conditions nust be nmet. The
remai nder of the paragraphs in the new subpart exam ne each of the above cost
recovery nmechani sns and give a nore in-depth description of the conditions that
nmust be met.

2. Consistency with the NCP for the purpose of cost recovery. Section
107(a) (4) (B) authorizes parties other than the Federal governnment, States, or
Indian Tribes to recover fromliable parties response costs which they incurred
consistent with the NCP. Proposed NCP " 300.700(c) revises current
NCP " 300.71(a)(2) and contains a list of NCP sections that these other persons
(except for other persons acting pursuant to orders issued under CERCLA sections
104 and 106) nmust conply with in order for their response actions to be
consi dered consistent with the NCP for the purpose of cost recovery from ot her
third parties. The exception is made for section 104 and 106 actions because
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the admi nistrative order or consent decree issued under these sections

determ nes the scope and requirements of the response action. Today EPA
proposes to list the follow ng NCP sections that EPA believes other persons nust
comply with in order for their response actions to be considered consistent with
t he NCP:

i. Section 300.150 (on worker health and safety);
ii. Section 300.160 (on docunentation and cost recovery);

iii. Section 300.400(c)(1), (4), (5), and (7) (on determ ning the need
for a Fund-financed action), (e) (on permt requirements), and (g) (on
identification of ARARs);

iv. Section 300.405(b), (c), and (d) (on reports of releases to the NRC)

v. Section 300.410 (on removal site evaluation) except (e)(5) and (6) and
the reference to listing releases in CERCLIS in (h), which are uniquely Federa
determ nations;

vi. Section 300.415 (on renoval actions) except (a)(2), (b)(2)(vii),
(b)(5), and (9);

vii. Section 300.420 (on renmedial site evaluation);

viii. Section 300.430 (on RI/FS and sel ection of remedy) except
paragraph (f)(3)(iv)(F) which applies only to Fund-financed responses; and

ix. Section 300.435 (on renedi al design/renmedial action, operation and
mai nt enance) .

These sections have been chosen to assure protection of human health and
the environnent. EPA has onmtted those NCP sections that pertain to
organi zati onal matters and other areas of concern that are unique to the
governnent .

In addition, the regulation specifically states that other persons nust
provide an opportunity for public comment concerning the selection of the
response action. The regulation identifies the sections of the proposed NCP

regardi ng public participation (except adm nistrative record and information
repository requirements stated therein)
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that a response action nust conply with in order to be consistent with the NCP:
a. Section 300.155 (on public information and comunity rel ations);

b. Section 300.415(n) (on conmunity relations during removal actions);
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c. Section 300.430(c) (on conmmunity relations during RI/FS and sel ection
of remedy) except (5);

d. Section 300.430(f)(1), (2), and (5) (on conmmunity relations during
Rl /FS and sel ection of renmedy); and

e. Section 300.435(c) (on comunity relations during RD/RA and operation
and nmai nt enance).

Alternatively, EPA intends that a response action will be considered
consistent with NCP public participation requirenments if the person taking the
response action conplies with appropriate State or |ocal requirements which
provide a substantially equival ent opportunity for public involvenent in the
choi ce of renedy.

Further, the regul ati on suggests that other persons consider the nmethods
of remedying releases listed in Appendix D when selecting the appropriate
remedi al action.

The requirenents listed above are to be conplied with where pertinent to
the particular response action. By setting forth these requirenments, EPA wi shes
to clarify that it is not EPA's objective to limt the discretion of Federal
courts in determ ning what constitutes substantial conpliance with the NCP or
maki ng CERCLA cost recovery awards. The courts, rather than EPA, will make the
ultimate determ nation of what response costs parties may recover pursuant to
CERCLA section 107. Nevertheless, as the primary agency charged with the
i mpl ementation of the statute, EPA has an interest in this matter, and believes
that its interpretation of the statute nerits judicial deference. EPA believes
it has an obligation, in pronulgating the NCP, to explain when actions by
non-governnental entities are consistent with the NCP. This obligation is
particularly inportant given the wi despread confusion and conflicting judicial
interpretations of the issue. See e.g., Walls v. WAste Resources Corp., 761
F.2d 311 (6th Cir. 1985); Pinole Point Properties, Inc. v. Bethlehem Steel

Corp., 596 F. Supp. 283 (N.D. Cal. 1984); Bulk Distribution Centers, Inc. v.
Monsanto Co., 589 F. Supp. 1437, 1442-44 (S.D. Fla. 1984); Jones v. |nnont
Corp., 584 F. Supp. 1425, 1430 (S.D. Ohio 1984); City of Philadelphia v. Stepan

Chemical Co., 544 F. Supp. 1135 (E.D. Pa. 1982).

Mor eover, EPA intends that providing a |ist of requirements to be conplied
with in order to be consistent with the NCP will enhance the probability of a
successful cost recovery action, thus providing an incentive to other persons to
undert ake response actions.

3. Deletion of requirenments regarding response actions that are "not

inconsistent with the NCP." EPA is proposing to delete the | anguage of current
NCP " 300.71(a)(2) regarding which sections of the NCP nust be conplied with for
governnental response actions to be "not inconsistent with the NCP." EPA

beli eves that CERCLA contenplates a different standard of proof for actions
conducted by the Federal governnent, States, or Indian Tribes. EPA does not
propose to define what actions are "not inconsistent with the NCP," and woul d
| eave that determ nation to case-by-case deci si onnmaki ng.
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4. Summary of revisions to | anguage regardi ng consistency with the NCP
In today's proposed rule, as well as in the current NCP, EPA makes it absolutely
clear that no Federal approval of any kind is required for a cost recovery
action under CERCLA section 107. The main effect of today's proposed revisions
to current NCP " 300.71(a)(2) is to specify in further detail what other persons
must do in order to act consistently with the NCP

5. Deletion of certification authorities fromthe NCP. EPA proposes to
del ete current NCP " 300.71(c) regarding certification of organizations to
conduct site response activities because EPA believes that preauthorization of
each response claimis a sufficient neans of determ ning the capability of
applicants to perform proposed response actions. EPA is also concerned that its
certification of organizations would be used as a marketing tool, possibly
| eading to public msperceptions regarding the quality of performance by
certified firns. Today's proposed revisions incorporate that earlier proposed
change.

6. Additional statutory authorities for the recovery of response costs
Subpart H refers to new nechanisms for rei mbursenment of response costs added by
the 1986 CERCLA anendnents:

i. Section 106(b), whereby a person who has conplied with a section
106(a) enforcement order issued after October 17, 1986 may petition the Fund for
rei mbursement of response costs if he or she is not liable for the rel ease, or
if liable for the rel ease, can subsequently denonstrate that the order, or a
portion thereof, was arbitrary and capricious, or not otherw se in accordance
with the law, and

ii. Section 123, which authorizes any general purpose unit of |oca
governnent to petition the Fund for expenses incurred in providing tenporary
emergency neasures. Such reinmbursement may not exceed $25,000 for a single
response. EPA has issued an interimfinal regulation (see 52 FR 39396, October
21, 1987) establishing procedures for such actions.

B. Other Revisions

1. Clarification and reorgani zation of requirenents for preauthorization
of responses by other persons. The |anguage in current NCP " 300.25(d) has, for
the nost part, been retained. However, the |anguage has been reorgani zed, and
m nor clarifications and anplifications to existing |language are proposed
Preaut hori zation is an established requirement. EPA is not considering revising
it and does not solicit conment on the requirement itself.

The proposed revisions clarify that in order to receive EPA's prior
approval , the applicant nust denonstrate not only the technical and other
capabilities necessary to respond safely and effectively to releases, but also
establish that the action will be consistent with the NCP as established by this
section. The capability of an applicant to perform a proposed action will be
eval uated on a case-by-case basis, since an application for preauthorization
must be filed with respect to each proposed action. EPA intends to propose a
separate regul ation setting forth the procedures for applying for
preaut horization and for presenting a claimfor reinbursement of response costs
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2. |l mpact of new CERCLA section 122 settlenent provisions on other party
response. Section 122(b) of CERCLA adds a provision that allows potentially
responsi ble parties to be reinmbursed through "m xed fundi ng" agreenents. M xed
fundi ng agreements permt EPA to reinmburse parties to settlenment agreenments for
certain response actions that the parties have agreed to perform and that EPA
has agreed to finance in part. EPA proposes to add a new paragraph to the
section on clains to state that a claimby a party determ ned by EPA to be
potentially |iable under section 107 of CERCLA, including a State or a politica
subdi vi sion thereof, will receive EPA's prior approval to submt clainms only in
accordance with an order issued pursuant to section 106 of CERCLA, or a
settlenment with the Federal government in accordance with section 122 of CERCLA.

Consequently, a State or its political subdivision can submt clains under
these sections in the context of enforcement actions taken by EPA. \Where such
persons are not determ ned by EPA to be potentially liable under section 107 of
CERCLA, but
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act in their capacity as a unit of government, they may receive funds fromthe
Fund for section 104 response action as authorized by section 111(a)(1) of
CERCLA. A political subdivision of a State is treated as a State for the

pur pose of section 107

3. Grants for technical assistance. Current NCP " 300.25(d) refers
to cooperative agreenments and contracts. Anmendnments to CERCLA section 111
aut hori ze technical assistance grants pursuant to section 117(e). Cooperative
agreenments and grants, when taken together, are generally referred to as
"assistance agreenents." EPA is proposing to revise " 300.25(d) to refer to
"procurenment contracts or assistance agreenents."

SUBPART | - ADM NI STRATI VE RECORD FOR SELECTI ON OF RESPONSE
ACTI ON

Proposed Subpart | of the NCP is entirely new. It inplenments CERCLA
requi rements concerning the establishnment of an administrative record. Section
113(k) (1) of CERCLA requires the establishnent of an admi nistrative record that
contains the documents that formthe basis for the selection of a CERCLA
response action. |In addition, section 113(k)(2) requires the pronul gation of
regul ati ons establishing procedures for the participation of interested persons
in the devel opment of the adm nistrative record

EPA i s proposing regul ations regarding the adm nistrative record that
include procedures for public participation. This will ensure the devel opnent
of a conplete and accurate record by all parties responsible for conmpiling
records, because procedures for establishing and maintaining the record are
closely related to the procedures governing public participation

Because this subpart is entirely new, the follow ng discussion is not
divided into major revisions, other revisions, and points of clarification
Instead, it explains the purpose of the adm nistrative record and then generally
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provi des a paragraph by paragraph expl anation of the proposed regul ations

A. Background And Purpose

Under CERCLA, the admi nistrative record established under section 113(k)
serves two primary purposes. First, under section 113(j), judicial review of
any issue concerning the adequacy of a response action is limted to the
adm ni strative record. Second, section 113(k) requires that the adm nistrative
record be used as a vehicle for public participation in the selection of the
response action, ensuring that EPA has considered all relevant factors in
sel ecting the response and that interested parties have been given adequate
notice and an opportunity to participate in that selection

1. Judicial review Section 113(j)(1) of CERCLA provides that judicia
revi ew of any issues concerning the adequacy of any response action shall be
limted to the adm nistrative record. Section 113(j)(2) provides that the court
shal | uphold the selection of a response action unless the objecting party can
denmonstrate, based on the admi nistrative record, that the decision was arbitrary
and capricious, or otherwi se not in accordance with law. These statutory
provi sions codify well-established principles of adm nistrative | aw concerning
the applicable standard and scope of review for informal agency actions. The
| egislative history of section 113 denonstrates that it is intended to clarify
and confirmthe applicability of these adm nistrative | aw principles to CERCLA
response selection. (See S. Rep. 99-11, 99th Cong., 1st Sess. 57 (1985); H R
Rep. 99-253, 99th Cong., 1st Sess. 82 (1985); Cong. Rec. H 11084 (daily ed. Dec
5, 1985)).

Limting judicial review of the selection of a response action to the
adm ni strative record ensures that litigation on the selection of the response
action focuses on the selection in light of the information available to the
deci si onmaker at the time the response was selected. Judicial reviewlinmted to
the admi nistrative record contributes to the overwhel m ng public interest in
effecting the expeditious cleanup of potentially health- and
envi ronnment -t hreat eni ng hazardous waste sites and ensures that all interested
persons may participate equally in the adm nistrative deci sionmaki ng process
The principal effect of limting judicial reviewto the adm nistrative record is
that courts will not engage in de novo fact-finding during their review of a
chal l enge to the decision to select a certain response. Thus, record review of
response sel ection decisions would nean that persons challenging the response
deci sion could not depose, exami ne or cross-exam ne on-scene coordi nators
(0OSCs), renedial project managers (RPMs), governnment consultants, or
deci si onnakers with respect to the response decision or engage in any other
di scovery activities. Also, the inposition of long and costly trial-type
procedures in section 106 actions would greatly delay response

2. Public participation. Sections 113(k)(2)(A) and (B) of CERCLA require
the pronul gati on of regul ations establishing procedures for the participation of
interested persons in the devel opnent of the adm nistrative record

Participation by interested persons, where appropriate, will ensure that EPA has
consi dered the concerns of the public, including potentially responsible parties
(PRPs), in selecting the response action. |In addition, for purposes of

adm ni strative and judicial review, the admnistrative record can contain
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docunents that reflect the views of the public, including PRPs and those not
party to any judicial proceeding, concerning the selection of a response action

For remedi al actions, section 113(k)(2)(B) of CERCLA establishes the
followi ng m ni mum procedures for public participation:

i. Notice to potentially affected persons and the public, acconmpanied by a
brief analysis of the plan and alternative plans that were considered,;

ii. A reasonable opportunity to comment and provide information regarding
t he pl an;

iii. An opportunity for a public neeting in the affected area, in
accordance with section 117(a)(2) of CERCLA;

iv. A response to each of the significant conmrents, criticisns, and new
data submitted in witten or oral presentations; and

v. A statenment of the basis and purpose of the selected action

These requirements are virtually the sane as those required by section 117
of CERCLA concerning public participation for remedial actions. These public
participation requirenents are proposed for codification today in " 300.430 of
Subpart E of the NCP. Subpart | expands on the public participation
requi rements of Subpart E

Because the nature of renmpval actions often involves the need for pronpt
action, the procedures proposed today for public participation in renoval
actions are quite different fromthose for renedial actions. Renmoval authority
all ows the | ead agency to nove quickly in situations where pronpt |ead agency
action is warranted. Section 113(k)(2)(A) of CERCLA requires that there be
"appropriate" participation of interested persons in the devel opment of the
adm ni strative record supporting removal actions. The legislative history of
this section states that these public participation requirenents "are not
intended to hanper energency renmoval actions. Nonetheless, the Adm nistrator is
directed to devel op appropriate participation procedures for renoval actions and
shoul d foll ow these requirenents to the maxi rum extent practicable." (H R Rep
99- 253, 99th
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Cong, 1st Sess., 1985, at 82). Public participation requirements for renoval
actions are addressed in " 300.415(n) of today's proposed regul ations.

Addi tional public participation procedures in the devel opnent of an

adm nistrative record for a renoval action are addressed in " 300.820. The
public participation procedures are designed to ensure an appropriate |evel of

public involvement for renmpval actions w thout causing unnecessary delay. In
general, where there is time to solicit public comment before the selection of a
rempval action, the |lead agency will do so. Public participation procedures for

rempval actions are described in greater detail bel ow.

B. Current record requirenents
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Section 113(k)(2)(C) of CERCLA states that until regulations on the
participation of interested persons in the devel opnent of the admi nistrative
record are pronul gated, the admi nistrative record shall consist of all itens
devel oped and received pursuant to current procedures for selection of the
response action, including procedures for the participation of interested
parties and the public. Current procedures on public participation in the
sel ection of response actions include an extensive comunity relations program
t hrough which interested persons have notice of information through notices in
| ocal newspapers, community relations mailings, public meetings, and letters
including notice letters to potentially responsible parties. An adequate record
shoul d be conpil ed and mai ntai ned through use of current procedures for sites
where the remedi al investigation or rempoval action has already begun prior to
pronul gati on of these regulations. These proposed adm nistrative record
requirements build upon and formalize existing procedures for the exchange of
information on the selection of a response action.

The cutoff date for the applicability of these regulations is based on
when the admi nistrative record file must first be nade avail able under these
regul ations. The |ead agency may not be able to fully conmply with regul ati ons
concerning conpilation of the record which are pronul gated after a record has
al ready been conpiled and made avail able at or near a site. Thus, at such
sites, the |lead agency will conply with these regulations to the extent
practi cabl e.

C. Summary OF New Subpart |

1. Establishment of an administrative record (" 300.800). As
expl ained earlier, section 113(k) requires the establishnent of an
adm ni strative record consisting of the documents that formthe basis for the
sel ection of a response action. An adm nistrative record is the conpilation of
docunents considered or relied on by the agency in making a decision; in this
case, the selection of the response action for the site. Proposed -
300. 800(a) codifies this statutory provision and provides that such
establishment is the responsibility of the | ead agency. The regulation also
uses the term"adm nistrative record file" to refer to docunents which the |ead
agency anticipates will be included in the adm nistrative record when the
deci sion on response action selection is made. The adm nistrative record file
contains a body of docunments which increases as docunents are added and does not
necessarily constitute the final adm nistrative record

The term "docunents," also used in the preanble and proposed regul ati ons
is intended to be very broad. It includes witings, draw ngs, graphs, charts
phot ographs, and data conpilations from which information can be obtained. It
does not include physical sanples.

Section 300.800(b) addresses adm nistrative records for Federa
facilities. Executive Order 12580 authorizes Federal agencies to establish the
adm ni strative record for selection of response actions for Federal facilities
under their jurisdiction, custody, or control. EPA, however, is required to
pronul gate regul ati ons establishing procedures for the participation of
interested parties in the devel opnent of the record. Federal agencies nust
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conpile and maintain records as required by this subpart, as finally

pronul gated. Section 300.800(b) also clarifies that although the Federal agency
is responsible for conpiling and maintaining the adm nistrative record, EPA may
furni sh docunments which the Federal agency is to place in the adm nistrative
record file to ensure that the adm nistrative record includes all documents

whi ch formthe basis for the selection of the response action

Section 300.800(b)(2) provides that when EPA (or the United States Coast
Guard (USCG)) is the |lead agency at a Federal facility, EPA (or USCG shal
conpile and maintain the record. Executive Order 12580 delineates cases in
whi ch EPA (or USCG) is the | ead agency. EPA is the |ead agency, for exanple, at
Federal facilities conducting on-site energency renoval actions (other than at
DOD or DOE Facilities). The USCG can be the |ead agency at Federal facilities
with on-site energency renoval actions in the coastal zone

Section 300.800(b)(3) requires that when EPA is involved in the selection
of a response action at a Federal facility on the NPL, the Federal agency shal
provide EPA with a copy of the index of docunments included in the adm nistrative
record file, the RI/FS workplan, the RI/FS rel eased for public coment, the
proposed plan, any public conrents received on the RI/FS and proposed plan, and
any other docunents requested by EPA on a case-by-case basis. EPA is involved
in the selection of a response action when it is jointly selecting the response
action with the Federal agency, as delineated in Executive Order 12580. Such
joint selection occurs, for exanple, for all remedial actions at Federa
facilities on the NPL. |In such cases, EPA nust be sufficiently famliar with
the contents of the admi nistrative record to be able to select jointly the
response action.

EPA consi dered other options for involvenent in the devel opment of the
adm ni strative record for Federal facilities, such as periodic visits to the
Federal facility to review the adm nistrative record file as it is conpiled
receipt of the entire contents of the record file for all NPL sites, and receipt
of the entire contents of the record file for all response actions at al
Federal facilities. EPA has tentatively rejected these options as being overly
burdensone. EPA believes that the preferred option allows enough flexibility
for EPA to ensure that the response action selected by the Federal agency
adequately accounts for the concerns of the public, is consistent with response
action selection at non-Federal facilities, and allows EPA to be sufficiently
involved in the decision when it is jointly selecting the response action. EPA
solicits comments on alternative procedures for EPA's involvenent in the
devel opnment of the administrative record for Federal facilities

Section 300.800(c) specifies that it is the responsibility of the State to
conpile and maintain adm nistrative records at a State-lead site. Section
300. 800(c) applies only if EPA and the State formally designate the State as the
| ead agency for a site as specified in Subpart A under the definition of |ead
agency. The requirenents for State-lead sites are simlar to those for Federa
agenci es conpiling adm nistrative records for Federal facilities at which EPA is
involved in the selection of the response action. EPA is proposing that the
State provide EPA, commencing at the time the adm nistrative record file is
first made available to the public, with the index of docunments included in the
adm nistrative record file. The issues relating to this requirenent are simlar
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to those outlined above for Feder a
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facilities. Additionally, EPA may require that States place additiona
docunents in the record file to ensure that the adm nistrative record includes
all docunents which formthe basis for the selection of the response action

Section 300.800(d) provides that Subpart | applies to all response actions

taken under section 104 of CERCLA or sought, secured, or ordered
adm ni stratively or judicially under section 106 of CERCLA. The statutory
| anguage of section 113(j)(1) states that in any judicial action under this Act
judicial review of any issues concerning the adequacy of any response action
taken or ordered by the President shall be Ilimted to the adm nistrative record.

It has been argued that section 113(j) (1) of CERCLA does not apply to
i njunctive actions taken under section |06, and that the literal neaning of the
phrase "taken or ordered by the President" does not include section 106 actions
for injunctive relief unless an adm nistrative order is issued

The statutory | anguage of sections 113(j)(1) and (2), when read together
indicates that this narrow interpretation of section 113(j) is incorrect.
Toget her, sections 113(j)(1) and (2) provide that judicial review of any
response action is linmted to the adm nistrative record. In addition, section
121 of CERCLA expressly provides that the President shall select all renedia
actions to be carried out by EPA under section 104 of CERCLA or secured under
section 106. No exception for section 106 injunctive actions was nade.

Accordi ngly, consistent with the statutory | anguage and congressi ona
intent, EPA is clarifying that limting judicial review of response action
selection to the adm nistrative record applies to all actions taken under
section 104 of CERCLA, or sought, secured, or ordered adm nistratively or
judicially under section 106 of CERCLA.

Section 300.800(d) further provides that Subpart | only applies to those
sites at which the remedial investigation commences or the action menorandumis
signed after the pronul gation of these regulations. For those sites
gr andf at hered by paragraph (d), paragraph (e) provides that the | ead agency
shall conply with these regulations to the extent practicable on a case-by-case
basis. This does not mean that administrative records are not required for
these sites or that judicial review of the selection of a response action at

these sites will not be limted to the adm nistrative record. Rather, as
explained earlier, this provision sinply recognizes that there will be ongoing
actions at which the final regul ations cannot be conplied with in full. The

public participation procedures for remedial actions outlined in section
113(k)(2)(B) and 117 of the statute and discussed earlier in this preanble,
however, are applicable to any Record of Decision (ROD) signed after October 17
1986, the date that, in general, the amendnents to CERCLA took effect.

Subpart | does not apply to third party cleanups, i.e., those not
undert aken pursuant to sections 104, 106, or 111 of CERCLA. Under this
proposal, such cl eanups need not conply with these adm nistrative record
requirements. Section 300.800(d) does not require that State actions for cost
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recovery under section 107 of CERCLA, where the State used only its own
authorities to conduct a response action, conply with this subpart. |f a State
is seeking to recover costs fromresponsible parties under section 107 of

CERCLA, EPA may wi sh to require that States conply with this Subpart to expedite
judicial proceedings in such circunmstances. EPA solicits conments on whet her
these regul ati ons should apply to those situations

2. Location of the adm nistrative record (" 300.805).
Section 113(k) (1) of CERCLA requires that "the admi nistrative record shall be
available to the public at or near the facility at issue. The President also
may place duplicates of the adm nistrative record at any other |ocation." EPA
proposes to require that the adm nistrative record file generally be |ocated in
two places. First, as provided by the statute, the record file shall be | ocated
at or near the facility at issue. (To conformto the term nology of the rest of
the NCP, the term"site" will be used in this subpart as a substitute for the
term"facility" used in the statute.)

In addition, EPA proposes that the adm nistrative record file be |ocated
at an office of the | ead agency or other central |ocation. Exanples of centra
|l ocations include an EPA Regional Office, an EPA field office, a Federal agency
equi val ent to an EPA Regional office, or, for State |lead sites, a State
envi ronnment al agency office. EPA considered naking the central |ocation
requi rement optional, but concluded that the | ead agency has nmore control over
the mai ntenance of the necessary docunments at the central |ocation than at or
near the site. As described below, the file at or near the site should contain
a copy of nost of the documents included in the adm nistrative record file at
the central |ocation.

Under * 300.805, the file at the central |ocation nmust contain al
docunents which are part of the adm nistrative record except certain verified
sanmpling data, quality control and quality assurance docunents, chain of custody
forms, and publicly available technical literature. These docunents, which are
part of the record, may be |ocated el sewhere, as provided in " 300.805(a) and
(c), and expl ained further bel ow

The admi nistrative record file at or near the site at issue should be
| ocated at one of the information repositories which may already exist for
community relations purposes. The information repository, nmaintained by the
community relations coordinator, may contain additional information which is of
interest to the public, but which does not forma basis for the response action
deci sion. Exanples of such information include newspaper articles, press
rel eases, and information concerning the NPL listing. |If there is no existing
community relations information repository, or the information repository is
i nadequate for maintaining the adm nistrative record file, the file may be
|l ocated in some other publicly accessible place. EPA is considering and seeks
comrents on limting the informati on which nust be available at or near the site
in situations where the record is too volum nous for the publicly accessible
|l ocation. Typically, local libraries, town halls, or public schools are used as
publicly accessible |ocations

EPA may make the adm nistrative record file available to the public in
m croform EPA may m crof ormcopy docunments that formthe basis for the
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sel ection of a CERCLA response action in the regular course of business. The
m crof orm copying will be done in accordance with technical regulations
concerning mcrographics of Federal Government records and EPA records
management procedures

EPA proposes that some information need not be physically |located at or

near the site because of the substantial adm nistrative burden this would pose.
The information not available at or near the site would, however, always be
available to the public at another location. For exanple, " 300.805(a) provides
that certain types of technical information may be located in the centra
| ocation or el sewhere, such as a contract |aboratory or field office. The index
to the admi nistrative record file, which will be included in the adm nistrative
record file both at or near the site and at the central |ocation, nust indicate
where the information is |ocated and how it can be obtained for inspection
Thus, such information continues to be easily accessible to interested persons.

Exanpl es of such information include validated sanpling data, which are
normal |y summari zed in
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data summary sheets and are quite vol um nous, docunentation of quality assurance
and quality control which is normally sunmarized in the remedia
investigation/feasibility study (RI/FS), and chain of custody forns. These
types of documents may be stored in the EPA Regional office, contract |aboratory
office that conducted the testing, State environmental agency office, or

el sewhere, as appropriate.

Section 300.805(b) provides that gui dance docunents not generated for the
particular site for which an adm nistrative record is being conmpiled may be
maintained in a library at the central |ocation. The guidance docunents need
not be in each site-specific adm nistrative record file at the central |ocation
or at or near the site at issue. EPA anticipates that each EPA Regional office
will maintain a central library of guidance docunents which are frequently cited
as a basis for selecting a response action. This approach elimnates the need
for reproducing copies of the sane docunent for each site record. The term
gui dance docunent includes issue-specific policy menoranda as well as fornmal
gui dance docunents. Exanples of such gui dance documents and issue-specific
menor anda i nclude the RI/FS gui dance docunment, guidance on risk/exposure
assessnents, guidance on applicable or relevant and appropriate requirenents,
menor anda on maxi mum contam nant | evels, and gui dance on testing for specific
cont am nants.

CGui dance docunents and nmenoranda which are generated for a particular site
must be placed in the site-specific adm nistrative record file. (For exanple a
docunent on dioxin contam nation at XYZ site nust be placed in the XYZ
site-specific adm nistrative record file. |If it is also used as a guidance
docunent on the cleanup of dioxin at other sites, it may be located only in the
central library rather than physically in the adm nistrative record file at
those other sites.) The central library of guidance docunents will be avail able
to the public.

EPA proposes in " 300.805(c) that publicly available technical literature
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not generated for a site at issue need not be |ocated at or near the site at
issue, in the central library of guidance documents or in the site-specific
adm ni strative record file, provided that it is listed in the index to the
adm ni strative record. Copyright |aws may bar the copying of these materials
wi t hout specific approvals. EPA believes that expendi ng Superfund resources on
obt ai ni ng copies of publicly available technical literature is not appropriate.
Exanpl es of publicly available technical literature include w dely used
engi neeri ng handbooks on ground-water nonitoring, and articles fromtechnica
journals, which are readily available in technical libraries. The index nust
list these docunents separately and indicate information on their availability,
or, the literature may already be cited in a document included in the record

Technical literature, however, which is not generally avail able should be
included in the site-specific admnistrative record file. Because these
docunents are by definition not easily obtainable, they should not sinply be

i ndexed. They generally will not be used for many sites; therefore, it is also
not appropriate to include themin the central |ibrary of guidance docunents.
The library should be reserved for docunents which are frequently used to sel ect
response actions. Exanples of technical literature not generally avail able
include articles fromtechnical journals or unpublished docunents not avail abl e
through the Library of Congress or not circulated to technical libraries

Section 300.805(d) provides that docunents included in the confidentia
portion of the adm nistrative record file shall be located only in the centra
|l ocation. Since the public cannot review the confidential and privil eged
information, there is no reason to require that such information be maintained
at or near the site

EPA is proposing in "300.805(b)(5) that, for reasons of adm nistrative
feasibility, an adm nistrative record file for energency renoval actions where
on-site activities cease within 30 days of initiation need only be available for
public inspection at the central |ocation. Enmergencies are those actions with
little or no lead tinme and generally of very short duration -- for exanple, a
hi ghway spill. The benefits of placing the record file at or near the site are
out wei ghed by the adm nistrative burden on the response to such emergencies
Where feasible, a notice nay be placed at the site explaining that the
adm nistrative record file will be available for public inspection at the EPA
Regi onal office (or other central |ocation).

3. Contents of the adm nistrative record (" 300.810).
The adm nistrative record under section 113(k) consists of documents which form

the basis for the selection of a response action at a particular site. In
determ ni ng which docunents formthe basis for the response action, i.e., what
constitutes a conplete record, the |ead agency shall include all docunents

consi dered by the decisionmaker, including those relied upon by the
deci si onnaker in selecting the response action

It should be noted that docunents constituting the adm nistrative record
for selection of a response action are only a subset of documents that the |ead
agency may have conpiled with respect to a particular site. The |ead agency
will also have general files consisting of documents relevant to other aspects
of a site.
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Section 300.810 discusses generally what should be contained in the
adm nistrative record file for response sel ection and what should be excl uded.
Section 300.810(a) states that it should contain factual information; data;
anal ysis of the factual information and data; guidance docunents; technical
literature; site-specific policy nenoranda; documents received, published, or
made available to the public under "" 300.815 and 300. 820 of this subpart;
deci si on docunents; and enforcenent orders. |In addition, an index listing the
docunents contained in the adm nistrative record file should be included at the
begi nning of the record file.

The following is a list of documents which typically, but not in all
cases, should be part of the adm nistrative record for selection of a renedial
or rempoval action. (For purposes of this subpart, an RI/FS should be included
as a conponent of a renedial action record.) Only docunents within each
category which forma basis for selecting the response action will be part of
the record (i.e., although correspondence is |listed under public participation,
correspondence on liability issues is not part of the record). This list is
intended to be illustrative, but not necessarily required at each site or
conmpl ete.

i. Contents of Renedial Action Adm nistrative Record.

(a) Factual Infornmation/Data.

Sanmpl i ng pl an.

Val i dat ed sanpling and anal ysis dat a.

Chai n of custody forns.

Project plan or program plan (QAPP).

Prelim nary assessnent report.

Site investigation report.

I nspection reports.

Rl /FS final workplan.

Amendments to final RI/FS workpl an.

Summary of renedial action alternatives (used in conjunction with
early special notice letters).

Dat a summmary sheets.

Rl / FS.
Techni cal studies.
Factual information submtted by the public, including PRPs.
start 53 FR 51467
Document s supporting the | ead agency's determ nation of i mm nent and

subst anti al endanger nent.

(b) Policy and CGuidance.

Menoranda on policy decisions (site-specific and i ssue-specific).
Gui dance docunents.
Technical literature.

(c) Public Participation.
Cor r espondence.
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Public notices.

Public coments.

Community relations plan.

Notice letters to PRPs.

Proposed pl an.

Transcript of neeting on RI/FS and proposed plan, and

section 121(d) of CERCLA.

Document ati on of other public neetings.
Response to significant comments.

(d) Other Party |Information.

ATSDR heal th assessnent.

Nat ural Resource Trustees finding of fact and final
Document ati on of State invol venent.

(e) Decision Docunents.
Record of Decision, including responsiveness sumary.

(f) Enforcenent Docunents.

Adm ni strative orders.

Consent decrees.

Affidavits.

Response to notice letters containing relevant factual

(g) |ndex.

Contents of Removal Action Adm nistrative Record.

(a) Factual Infornmation/Data.

Sanpl i ng pl an.

Val i dat ed sanpling and anal ysis dat a.

Chai n of custody forns.

Prelim nary assessnent report.

Site investigation report.

I nspection reports.

Engi neeri ng eval uati on/ Cost anal ysis report (EE/ CA).
Techni cal studies perfornmed for the site.

Factual information submtted by the public, including
Document s supporting the | ead agency's determ nation

substanti al endanger nent.

(b) Policy and CGuidance.

wai vers under

reports.

i nformati on.

PRPs.
of i mm nent and

Menoranda on policy decisions (site-specific and i ssue-specific).

Gui dance docunents.
Technical literature.

(c) Public Participation.
Cor r espondence.

Publ i c notices.

Publ i ¢ conments.
Community relations plan.
Notice letters to PRPs.
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Document ati on of other neetings.
Response to significant comments.

(d) Other Party Information.

ATSDR heal th assessment.

Nat ural Resource Trustees finding of fact and final reports.
Docurment ati on of State involvenent.

(e) Decision Docunents
EE/ CA approval menmorandum
Action menmorandum

(f) Enforcenent Docunents.

Adm ni strative orders.

Consent decrees.

Affidavits.

Response to notice letters containing relevant factual i nformati on

(g) Index

Several documents in the |list above require further explanation. First,
verified sanpling data are included on the Iist above. Data which have
undergone quality assurance/quality control and are relied on nust be included
in the record. Data which have been rejected as inaccurate, or wll otherw se
not be considered or relied upon, need not be included in the record

Second, EPA is proposing in " 300.810(a)(1) that documents supporting the
determ nation of an imm nent and substantial endangerment be part of the
adm ni strative record. EPA and other Federal agencies have the discretion to
conduct assessnents to determ ne the extent of an inmm nent and substantia
endangernent to the public health or welfare or the environnent due to an actua
or threatened release of a hazardous substance. |f EPA chooses to exercise its
di scretion to conduct such an assessnent, the assessment shall be included in
the record. A determ nation of an inmm nent and substantial endangerment is
based on factual information which forms a basis for the selection of the
response action. As such, when a determ nation of an inm nent and substantia
endangernent is made, it is part of the record of the selection of a response
action. EPA believes that judicial review of the determ nation that there is an
i mmi nent and substantial endangernent in actions under section 106 to enforce an
order or for injunctive relief, therefore, is limted to the adnmnistrative
record.

Third, for a remedial action record, the list includes a sunmary of
remedi al action alternatives. This summary will only be generated in
conjunction with special notice letters EPA may issue to PRPs pursuant to
section 122(e) of CERCLA if the notice letter is issued prior to the
availability of an RI/FS report and it appears necessary to informinterested
persons of the |ead agency's direction on renedial alternatives. 1In this
context, a summary of renedial action alternatives would be generated if
necessary to enable PRPs to nake an informed good faith offer to undertake the
remedi al design or renedial action. The summary of remedial action alternatives
shoul d be included in the adm nistrative record file so that the public and not
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just the PRPs have the information

Finally, EPA is proposing that notice letters to PRPs be included in the
adm ni strative record. EPA has recently issued guidance on the notice letters
i ssued under section 122(e) of CERCLA, 53 FR 5298 (February 23, 1988). PRPs
that receive notice letters are expected to becone famliar with CERCLA, if they
have not already done so. |In light of notice letters and general principles of
adm nistrative law, PRPs are on notice that an adm nistrative record file will
be, or is, available for public inspection

Section 300.810(b) addresses docunents which generally will not be
included in the adm nistrative record. The type of docunents referenced in *
300. 810(b) are those which by definition are not appropriate for inclusion in
the adm nistrative record because they do not forma basis for the selection of
the response action. These docunents are specified in the regulation for
purposes of clarity.

Draft docunents, internal menmoranda, and day-to-day notes of staff
generally will not be included in the adm nistrative record. Exanples of draft
docunents that will be included in the adm nistrative record are those that were
considered or relied on in response action selection and never superseded by a
final docunent, and those that contain material facts which do not appear in any
ot her docunment included in the adm nistrative record file. The general rule,
however, is that only final documents will be included in the adm nistrative
record.

Exanmpl es of internal nenoranda and day-to-day notes of staff which are not
appropriate for inclusion in the admnistrative record are docunents that
express opinions or reconmendati ons of staff to other staff or nanagenent, or
internal pre-decisional docunents that evaluate alternative viewpoints.

Section 300.810(c) addresses privileged docunments. Exanples of privileged
docunents include, but are not Iimted to: docunents subject to attorney-client
privilege and attorney work product exclusion, docunents subject to deliberative
process privilege, and enforcement sensitive information. Common |aw and ot her
privil eges may be asserted.

An assertion of confidentiality of information does not necessarily
elimnate the need to make such information part of the admi nistrative record
I f confidential information which
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forms a basis for the selection of a response action is not included in any

ot her document in the administrative record, that information nust be part of
the adm nistrative record. Section 300.810(d) requires that the information, to
the extent feasible, must be summarized in such a nmanner as to make it

di scl osable to the public and placed in the adm nistrative record file. If it
is not feasible to sunmarize the information in a rel easable manner, e.g., when
the privilege applies directly to the information which forns a basis for the
sel ection of the response action, such as confidential business information, the
docunents nmust be maintained by the | ead agency in a confidential portion of the
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adm nistrative record file. (These docunents nmay be reviewed in camera in any
subsequent judicial proceeding.) The index to the administrative record nust
list the confidential or privileged docunent even though the docunent will not
be avail able for public inspection. Wether or not the information can be
summari zed in a rel easabl e manner, the actual docunment containing confidentia
or privileged material nmust be included in the confidential portion of the

adm ni strative record file. In light of the nature of the information in the
Rl /FS and underlying docunents and the fact that contam nation |levels are
generally not privileged, this is not expected to occur frequently.

It should be noted that section 104(e)(7) of CERCLA governs the extent to
whi ch i nformati on nay be claimed confidential by persons required to provide
information under that section. Where confidential business information is

clainmed, EPA will proceed according to regulations set forth in 40 CFR Part 2
4. Adm nistrative record for a renedial action (" 300.815).

Section 300.815(a) provides that the documents included in the adm nistrative
record file for a renmedial action shall be available for public inspection at
the commencenment of the renmedial investigation phase. Generally, the
comrencenent of the renedial investigation phase occurs when the final RI/FS
work plan is available. The regulations do not specify when the renedia
i nvestigation phase comences because this may be a site-specific determ nation
EPA solicits comments on whether the regulation should specify in greater
detail when the | ead agency nmust make the administrative record file for a
remedi al action available for public inspection. The file at that tinme should
contain the docunments which will forma basis for the selection of the response
action generated or received through the date when the adm nistrative record
file is first made avail able. Docunents generally avail able when the RI/FS
wor kpl an i s approved include a prelimnary assessnment report, site inspection
report, the RI/FS work plan, underlying inspection reports, and the community
relations plan. Fromthat time until the ROD is signed (except as provided in
" 300. 825, described bel ow) documents which formthe basis for the selection of
the remedi al action, shall be added as generated or received to the
adm nistrative record file.

The | ead agency may establish a system allow ng for periodic review of
docunents where there are questions as to whether the documents must be included
in the admnistrative record file. Quarterly or nonthly updates of the
adm ni strative record file may be appropriate in given situations and allows the
| ead agency to anal yze data and organize it in a manner that will be neaningfu
to the public. In addition, it may save the |l ead agency the time involved in
meki ng daily or weekly determ nations on whet her questionable docunments should
be added to the administrative record file. |If there is no question that a
docunent belongs in the adm nistrative record file, e.g., the RI/FS report, the
docunent should be placed in the record file as soon as practicable after its
generation or receipt.

EPA proposes in " 300.815(a) that the |ead agency publish a notice of
availability of the adm nistrative record file. The notice nmust be published in
a maj or | ocal newspaper of general circulation, as is required for the notice of
availability of the proposed plan. (See " 300.430 of today's proposed
rule.) EPA considered proposing that a notice be published in the FEDERAL
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REGI STER for wider circulation, but rejected such a requirenment as unnecessary.
EPA solicits coments on whether a notice of availability of the record or of
comrencenent of the public coment period should be published in the FEDERAL
REGI STER. EPA al so considered proposing that a separate notification of known
potentially responsible parties be nmade. Section 113(k)(2)(D) of CERCLA
provides that the President shall nmake reasonable efforts to identify and notify
PRPs as early as possible before selection of a response action. EPA will be
issuing notice letters to PRPs under section 122(e) of CERCLA early in the
process in many situations. G ven these early efforts, as well as the notice in
a |l ocal newspaper, EPA chose not to propose a separate notification of PRPs
here.

Section 300.815(b) clarifies that interested persons may submt coments
for inclusion in the adm nistrative record file during the public comment period
on the RI/FS and proposed plan described in " 300.430(f) of Subpart E. The |ead
agency need not, however, respond to comments that were submtted prior to the
public comment period on the proposed plan, although in many instances, the |ead
agency will either make appropriate nodifications to the response action or
respond in witing to those early coments.

A written response to significant conments will be included in the
adm nistrative record file. The |ead agency need not respond to any comrents
received during the public comment period until the close of the public conment
period. Generally, responses will be included in the responsiveness sumary,
which is part of the ROD. |In responding to significant comments, the |ead
agency need not respond separately to each coment but may conbi ne comments by
subj ect or other category in the response

The public participation procedures for a remedial action are set forth in
" 300.430. Section 300.815(c) of Subpart | requires that conpliance with the
requirements of " 300.430(f) be documented for inclusion in the adm nistrative
record file. The requirenents of " 300.430(f) include preparation of
a proposed plan; publication of a notice of availability and brief analysis of
the proposed pl an; placing a copy of the proposed plan in the information
repository; providing an opportunity for the subm ssion of witten or ora
comrents on the proposed plan, RI/FS, and any waivers to cl eanup standards under
section 121(d)(4) of CERCLA; providing an opportunity for a public nmeeting on
the RI/FS, proposed plan, and waivers to cleanup standards; preparing a
transcript of public nmeetings held during the public coment period; making the
transcript available to the public; discussing significant changes to the
proposed plan; responding to significant coments; and soliciting additiona
public comment and providing for other public participation procedures at the
| ead agency's discretion prior to the adoption of the decision where new and

substantial issues have been raised. It will generally be the practice of the
| ead agency that, whenever possible, docunments upon which the selection decision
is based will be included in the adm nistrative record file as soon as possible

after they are generated or received, and no | ater than when the
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deci sion docunent is signed. This is intended to encourage maximum public
participation in the devel opnent of the record
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Documents generated or received after the selection is nade do not provide
a basis for the decision and thus generally are not part of the adm nistrative
record, except as provided in " 300.825, discussed bel ow.

5. Admi nistrative record for a renoval action (" 300.820)
Section 300.820 proposes requirements for administrative records for renoval
actions. It is divided into two parts. Paragraph (a) addresses
"non-time-critical" removal actions, i.e., those for which, based on the site
eval uation, the |l ead agency deternmi nes that a renmoval action is appropriate and
that there is a planning period of at |east six nonths before on-site cleanup
activities nust be initiated. Paragraph (b) addresses all other renpoval
actions.

Expl anations of regulatory requirenents and rel ated i ssues which are the
same as those for renedial actions will not be repeated here. Only requirenents
and issues specific to removal actions will be addressed

Section 300.820(a)(1l) provides that the adm nistrative record file for a
non-time-critical renmoval action shall be available for public inspection when
the engi neering eval uation/cost analysis (EE/CA) report is nmade avail able for
public comment. At that time, an adm nistrative record file shall be
establ i shed and made avail able to the public and shall contain all docunments
relevant to selection of the renoval action generated up through that date.
Documents generally available at that tinme include sanpling data, a prelimnary
assessnent report, a site inspection report, the EE/ CA approval menorandum and
the EE/CA. After the EE/CA report is available and until the Action Menorandum
is signed (except as provided in " 300.825, discussed bel ow), docunents rel evant
to the selection of the renmoval action shall be added to the admi nistrative
record file as discussed in the renmedial action section of today's preanble.

The public participation procedures for non-time-critical renmoval actions
are set forth in " 300.415(n)(3) of Subpart E of today's proposed regul ations.
Section 300.820(a)(3) requires that conpliance with "

300.415(n) (3)(i) through (iii) be docunented for inclusion in the adm nistrative
record. The requirenments of "" 300.415(n)(3)(i) through (iii) include
publication of a notice of availability and brief description of the EE/ CA
maki ng the EE/ CA available to the public; providing a reasonabl e opportunity,

not |less than 30 days, for subm ssion of comments after the conpletion of the
EE/ CA; and responding to significant coments.

Section 300.820(b) provides different procedures for time-critical
i ncluding emergency, renoval actions. As explained earlier, section
113(k)(2) (A) of CERCLA requires procedures for the "appropriate" participation
of interested persons in the devel opnent of the adm nistrative record for
rempval actions. Appropriate participation is significantly different in
situations where an action nmust be taken on short notice. \here the exigencies
of the situation demand that cleanup be initiated and often conpleted within
short tinmefranes, public comment periods may del ay expeditious response to the
enmergency. |In view of Congressional intent that public participation
requi rements not hanper or delay enmergency renoval actions, EPA has considered
many options for the appropriate |evel of public participation. EPA nust
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bal ance the benefits of public involvenment in advance of the selection of a
rempval action against the need to proceed quickly in emergency situations. EPA
believes that the requirements proposed today strike the correct bal ance

EPA has had to consider two questions in determining the |evel of
participation for time-critical rempvals. First, at what point should the
adm nistrative record file be nmade available to the public, and second, should
there be a formal public conment period on the record? EPA is proposing in *
300. 820(b) (1) that for all tine-critical renmovals (including enmergencies), the
record file should be made available to the public no later than 60 days after
initiation of on-site renoval activity. EPA is choosing to nake the record
avail able at this tine recognizing that there will be many situations where
i Mmedi at e action nust be undertaken to rempve threats to human health and the
envi ronment before the adm nistrative record file can be assenbled and placed in
a public docket for inspection. |In review ng typical renoval actions, EPA found
that generally containment or stabilization (i.e., those activities taken to
retard, reduce, or prevent the spread of a release or threat of release and
elimnate any inmediate threat) at rempval sites often are conpleted within 60
days. Clearly, where circunstances warrant, EPA should focus on addressing the
threat at a site, and attend to adm nistrative procedures later. The proposa
meets both EPA's charge to protect human health and the environnent and the
requirement to provide for appropriate public participation, by requiring that
the admi nistrative record file be nade available to the public no Iater than 60
days after initiation of renoval activities. Making the record avail able
i nvol ves: assenbling the adm nistrative record file, identifying a publicly
accessible location for the record file at or near the site, finding an
accept abl e newspaper and placing an advertisenent in it to notify the public,
and preparing for receipt and evaluation of comments. The proposed requirenent
that the file be available "no later than" 60 days does not preclude making the
record file available at an earlier time, if circumstances allow.

EPA is also proposing in " 300.820(b)(2) that the | ead agency shall, as
appropriate, provide a 30-day public coment period to begin at the tinme the
adm ni strative record is made available to the public. Generally, when the
rempval action has not been conpleted, a public comment period will be
consi dered appropriate at the time the adm nistrative record file is made
available to the public. EPA requests coment on whether public comment shoul d
be solicited on activities that have al ready been conpleted at the time the
record is made avail able

EPA has al so considered other public participation procedures for
time-critical renovals. They include

i. Requiring that the record file be nade avail able inmedi ately upon
i ssuing the Action Menorandum and delaying the initiation of cleanup unti
after public conment is solicited and responded to. This would allow maxi mum
public participation in selection of the rempval, but it is not consistent with
the need to provide pronpt response for protection of human health and the
environnment at the site. Such an approach would al so be inconsistent with the
| egislative history which states that adm nistrative procedures established
under section 113 should not hanper emergency renpval actions
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ii. Requiring that the record be nmade avail able "pronptly" after issuing
the Action Menorandum and then soliciting public conment "as tine allows." EPA
considered this as a way of addressing the individual nature of removals, the
different timefranmes that may be involved, and the need to provide nmeaningfu
opportunities for public comment in cases where tinme allows. As discussed
earlier, EPA believes resources should first be directed toward mtigating
threats at a time-critical renoval site and that 60 days of on-site work will
allow this. However, EPA is concerned that a
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standard of "pronpt" availability is too vague and would be a source of
controversy at each site. Thus, EPA believes an objective standard is
preferable. Simlarly, while providing for public comment "as tine all ows"
permts flexibility in the requirenments, such a rule would require the exercise
of judgnent and woul d all ow di sputes over conpliance with this requirenent in

i ndi vidual cases. In addition, as discussed above, it is rare that there is
sufficient tinme before beginning a time-critical action to solicit, consider and
respond to coments.

iii. Delaying the availability of the record until 120 days after
begi nning cl eanup and then soliciting public comment. This approach parallels
the community relations requirements (within 120 days of cleanup for ongoing
responses, a Community Relations Plan nmust be prepared and an information
repository nmust be nade avail able; see " 300.415(n)). This would increase
the number of sites at which cleanup has been conpleted before the public is
notified. EPA believes that the increased cleanup tinme provided under this
option generally does not justify the delay in public involvenent concerning
response sel ection

iv. Requiring that the record file be made avail able after perform ng
contai nment or stabilization at a site where disposal is needed (over 25 percent
of rempval s do not require disposal) and del aying di sposal until public coment
could be solicited, evaluated and responded to. This approach attenpts to
bal ance the need for public comment with the urgency of the response, limting
the response sel ection undertaken without benefit of public input to those
aspects of renovals which nust be conducted swiftly in order to protect public
heal th and the environnent.

There are two major difficulties with this approach. The first concerns
preci sely defining "containment" and "stabilization" in this context and
providing indicators to mark their conpletion. Wile it is possible, based on
experience, to say that the contai nment or stabilization phase of a renoval
action is generally conpleted within 60 days of initiating work, it is rmuch nore
difficult to determ ne such conpletion on a site-specific basis

The second difficulty with such a rule is that it fails to take into
account several inportant factors which may make such an approach infeasible in
many cases. Specifically, delay of disposal activities may: (a) create
addi ti onal unnecessary risks to human health and the environment, and (b) result
in needl ess expenditures of time and noney. Site conditions, weather
conditions, location, public accessibility, availability of approved di sposa
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facilities, availability of treatnment facilities and the effect of the delay on
the statutory tine and noney limtations on renovals are only sone of the
factors to be considered before a site-by-site determ nation could be made as to
whet her or not it was practicable to solicit public coment.

v. Making the record publicly available as in the proposal (i.e., no later
than 60 days after initiation of cleanup), but not formally soliciting any
public comment. G ven the need for quick action on time-critical renmovals, that
they are generally limted in scope, and few cl eanup options are feasible, this
may be an appropriate approach. This approach, however, would not provide the
public with an opportunity for meaningful participation where it m ght be
appropriate in specific renmoval situations

EPA solicits comments on the proposed and ot her considered approaches to
public participation on renoval actions

6. Addi ng docunents after selection of response action (" 300.825). New
docunents may be added to the record file after the decision docunent is signed
only as provided in " 300.825. Docunents generated or received after the
deci si on docunent (e.g., Action Menmorandum or ROD) is signed generally will be
kept in a post-decision docunent file unless and until a determ nation is nade
that the document(s) should be placed in the adm nistrative record file,
pursuant to " 300. 825

Section 300.825(a) provides that the | ead agency may add post-decision
docunments to the adm nistrative record file in two situations. The first
situation occurs when the decision docunment does not address or reserves a
portion of the response action decision. In such cases, the | ead agency will
continue to add to the admi nistrative record file docunents which formthe basis
for that portion of the decision not addressed or reserved by the decision
docunent. \\ere appropriate, the | ead agency shall provide public notice that
the adm nistrative record file for this portion of the decision continues to be
avai l able for public inspection and comment. |t should be noted that this
exception applies to RODs that address an operable unit but |eave a portion of
the decision on that operable unit open

The second situation arises when an explanation of significant differences
provided for in " 300.435(c) or an anmended decision docunent is required. An
expl anation of significant differences is issued when, after adoption of a fina
remedi al action plan, the renedial action or enforcenment action taken, or the
settlenment or consent decree entered into, significantly differs in scope
performance or cost fromthe final plan. The record shall include an
expl anation of significant differences and all documents that formthe basis for
the decision to nodify the response sel ection decision. The |ead agency shal
publish a notice of availability of these documents, as required by section 117
of CERCLA and as proposed in " 300.435(c). If, in addition, an anended
deci sion docunent is required, the record shall include the anended docunment and
all docunments that formthe basis for the anended decision. The public
participation procedures outlined in Subpart E on explanations of significant
di fferences and anendments to decision docunments shall apply.

Section 300.825(b) provides that the |lead agency may, in its discretion
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hol d additional public comment periods or extend the time for subm ssion of
public comment after the decision document is signed, and nmay limt such coment
to issues for which the | ead agency has requested additional comment. This is
intended to allow the | ead agency to solicit additional conment on the response
action whenever it determ nes that new information or other circunstances
warrant additional input.

Section 300.825(c) governs public coments received after the close of the
comrent period. Under this section, the |ead agency will need to consider such
comrents only if they could not have been subm tted during the conment period
and provide critical, new information relevant to the response sel ection which
substantially supports the need to significantly alter the response action. EPA
is proposing the standard set out in " 300.825(c) as providing the best bal ance
bet ween EPA's desire to remain open to critical, new information on the
effectiveness of a selected response and the need to make final decisions in
order to allow expeditious inplenmentation of the response action. EPA solicits
comrent on this approach

D. Conpliance Wth This Subpart

As provided in section 113(j)(4) of CERCLA, in review ng alleged
procedural errors related to the adm nistrative record, a court may disallow
costs or damages only if the errors were so serious and related to matters of
such central relevance to the action that the action would have been
significantly changed had such errors not been nade.
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SUBPART J - USE OF DI SPERSANTS AND OTHER CHEM CALS

Proposed Subpart J is very simlar to existing Subpart H and contains only
m nor revisions. Section nunbers and references to other sections and subparts
have been changed where necessary. Technical changes and m nor wordi ng changes
to inprove clarity have al so been nade.

Definitions formerly in this section have been noved to Subpart A, and a
new definition has been added for m scell aneous oil spill control agents.
Accordingly, a list of data requirements for mscellaneous spill control agents
is proposed to be added to " 300.915. The definition for navigable waters is as
defined in 40 CFR 110.1.

Points OfF Clarification

Section 300.910 on "Authorization of use" specifies the conditions under
whi ch the OSC may authorize the use of dispersants and other chem cals.
Aut hori zation applies to all products on the NCP Product Schedul e.

The | anguage in " 300.910 has been modified slightly to enphasize the
i mportance of obtaining concurrence for the use of dispersants and ot her
chem cals fromthe appropriate Regi onal Response Team (RRT) State representative
and the DOC/ DO natural resource trustees "as appropriate." "As appropriate"
refers, in this case, to the fact that the decision to use a chem cal is highly
dependent upon specific circunstances, |ocations, and conditions which nust be
assessed by the OSC. The EPA and the State RRT representatives and DOC/ DO
trustees are in a unique position to understand |ocal conditions and to coll ect
and coordi nate quickly the necessary local information which should facilitate a
correct decision. Since the decision whether to use such chem cals has
far-reaching inplications and nust be made in a tinely fashion, early
i nvol vement of the EPA and State RRT representatives and DOC/ DO trustees, as
appropriate, is inportant. As a part of their contingency planning efforts,
RRTs are further encouraged to nmake pre-approval determ nations with respect to
the use of certain dispersants or chem cal agents in their area of geographi cal
responsibility.

Si nki ng agents are specifically prohibited for application to oil
di schar ges.
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APPENDI X C TO PART 300 - REVI SED STANDARD DI SPERSANT EFFECTI VENESS AND
TOXICITY TESTS

Two technical corrections have been proposed for Appendix C to Part 300.
First, in the calcul ations sections, 2.5 and 2.6, the fornulas of equations (2),
(3), and (5) for concentration of oil (Cy4) in the sanple, dispersant bl ank
correction (D), and oil blank correction (OBC) have been corrected. Second, the
units of viscosity (item3, part IX in section 4.0) have been changed from furol
seconds to centistokes. Last, the new 1988 ASTM standards has been cited for
reference to viscosity in centistokes.
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APPENDI X D TO PART 300 - APPROPRI ATE ACTI ONS AND METHODS OF REMEDYI NG RELEASES

Proposed Appendix D to Part 300 includes nmaterials fromexisting *
300.68(j) on appropriate actions at renedial sites and existing " 300.70 on
met hods for remedying rel eases. The appendi x descri bes general approaches and
lists specific techniques but is not intended to be inclusive of all possible
met hods of addressing releases. A |ead agency may respond to types of releases
and enpl oy techni ques other than those that are listed, depending on the
particul ar circunmstances. EPA believes that the provisions in existing ""
300.68(j) and 300.70 are not appropriate for inclusion in proposed Subpart E,
whi ch has been structured to focus on the sequence of response procedures
Because the materials do not inpose any requirenments or restrictions, they are
appropriate for a proposed appendix. It is intended that parties conducting
response actions should consider the information provided in Appendix D
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I'11. SUMVARY OF SUPPORTI NG ANALYSES

A. Regul atory Inpact Analysis Of Proposed Revisions To The
NCP
An economi ¢ analysis entitled, "Regulatory |nmpact Analysis Prepared in
Support of the Proposed Revisions to the National Contingency Plan" (RIA)
estimtes the incremental costs associated with the proposed revisions to the
NCP. The RIA is available in the Superfund Docket, Room LG at the U. S.
Envi ronnental Protection Agency, 401 M Street, S.W, Washington, D.C. 20460

The RIA estimates total and increnmental costs to the Fund, States, Federa
agenci es, and responsible parties of inplementing the renedial and renpval
programs during the period FY 87 through FY 91, the duration of the 1986
reaut hori zati on of the Superfund program The analysis focuses on four
provisions with incremental costs and benefits attributable directly to the 1986
CERCLA anendments: (1) selection of remedy; (2) rempvals; (3) water
restoration; and (4) publicly owned sites. The inpacts of these four provisions
are attributable directly to the 1986 CERCLA anmendments, rather than to
addi tional requirements inposed by EPA, because in these areas EPA chose to
retain the flexibility of the statutory |anguage; the NCP essentially codifies
the statutory requirements. The RIA estimates the incremental costs of the four
provi sions, using the requirenments of CERCLA, as specified in the 1985 NCP, as
the baseline. The 1985 NCP is the proper baseline for the analysis of changes
attributable to the statutory anendments because the 1985 NCP is the |ega
framewor k that defines response activities in the absence of the anmendments to
CERCLA. The estimted econom c costs attributable to the 1986 CERCLA anendnents
are sunmmari zed bel ow.

1. Selection of remedy. The new CERCLA preference for reducing nobility,
toxicity, and volune of contam nants at a site is assumed to be a preference for
remedi es that use treatment as a principal element. All Superfund Records of
Deci si on (RODs) signed during the FY 82 to FY 86 period were reviewed for
informati on on capital and operation and nmi ntenance (O&W costs for
treatment - based renedi es and for containnent-based remedi es considered for a
site. Many RODs, however, do not include useful cost data for purposes of this
anal ysis. RODs that did not devel op costs for both treatnment-based renedi es and
cont ai nnment - based renedi es, or that presented cost information only in present
value terns, without a separate presentation of the capital and O&M costs, could
not be used in the analysis. The RIA estinmtes of selection of remedy costs,
therefore, are devel oped using cost data from 30 RODs, the mandatory schedul es
in section 116 of CERCLA for 175 renedial action starts by the end of FY 89 and
an additional 200 starts by FY 91, and the assunptions that the principal effect
of the selection of renedy provisions in the 1986 CERCLA amendnents is to
increase from 32 percent to 80 percent the frequency of selection of renmedies
(including operable units) that use treatnment to address the principal threat at
a site.

The RI A estimates that the total cost of the selection of renmedy
provisions in the 1986 anendnents to CERCLA, during the FY 87 through FY 91
period, is $9.4 billion: $4.5 billion to the Fund; $0.8 billion to States; $3.2
billion to responsible parties; and $0.9 billion to Federal agencies. The
5-year present value of the estimated increnental cost of the selection of
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remedy provisions over the costs inposed already by the 1985 NCP is $3.6
billion: $1.8 billion to the Fund; $0.2 billion to States; $1.2 billion to
responsi bl e parties; and $0.4
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billion to Federal agencies. Changes in program adm nistrative costs are not
included in these estimates.

A sensitivity analysis is included in the RIA to determ ne how the cost
esti mates developed in the R A change if the nost inportant assunptions used to
derive the estinates are altered. |In addition to varying cost paranmeters used
in the analysis, the frequency of use of treatment under the 1986 CERCLA
amendnments is varied between 50 percent of sites or operable units using
treatment to 100 percent using treatment. The results of the sensitivity
anal ysis estimates the total incremental costs of the selection of remedy
provisions to be between $686 mllion and $8 billion, with a best estimte of
$3.6 billion.

The 1986 amendnents to CERCLA require renmedial actions to conply with
State applicable or relevant and appropriate requirenents (ARARs) that are nore
stringent than Federal ARARs. To the extent possible, therefore, cost estimtes
used in the RIA are for renedi es expected to conply with Federal ARARs and those
State ARARs nmore stringent than the Federal standards. Approximtely 50 percent
of the RODs signed in FY 86 had selected renmedies in conpliance with nore
stringent State ARARs. This represents the baseline |evel of conpliance with
St ate ARARs because the FY 86 RODs were devel oped in conpliance with the 1985
NCP. Ten of the containnment-based remedi es and 14 of the treatnent-based
remedi es whose costs were used in the RIA are expected to neet nore stringent
State ARARs. The RI A includes a brief conparative analysis of the costs of
these 24 remedies with the costs of the other renmedies used in the R A where
conpliance with State ARARs is not designated specifically in the ROD. This
anal ysis indicates that conpliance with nore stringent State ARARS mmy increase
the costs of a renedial action by about $6.6 million. However, one should not
conclude that an additional $6.6 mllion will be incurred to nmeet State ARARs
for every remedi al action under CERCLA. Many RODs signed prior to the 1986
CERCLA anendments already showed evi dence of conpliance with State ARARs.
Therefore, no increnmental costs associated with such conpliance would result
under CERCLA as anended. In addition, many States do not have rel evant
st andards nore stringent than Federal standards and, even if a State has
identified a potential ARAR that is nmore stringent than a Federal standard, that
State standard nay not be applicable at all sites within a State.

Assumi ng 50 percent of the Fund-financed renedi al actions expected to be
conduct ed annually over the FY 87 to FY 89 period would have chosen renedi es
under the provisions of the 1985 NCP in conpliance with nore stringent State
ARARs and that the remaining 50 percent of the remedial actions will incur
incremental costs under CERCLA for conpliance with nore stringent State ARARs,
the increnental cost of conpliance with the State ARARs provision in the 1986
CERCLA anmendments can be estimted to be approximately $190 mllion per year.
These costs are not additive to the total annual renmedy selection costs shown
above because conpliance with State ARARs was captured to some extent in the ROD
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data used to estimate costs in the RIA.

The results of the ARAR cost analysis may be overestimated because State
ARARs were not discussed in all RODs, and it is not clear if the |ack of
di scussion inplies lack of conpliance with State ARARs, or the fact that there
were no nore stringent State ARARs that were relevant to the remedy sel ection
process. |If the latter is the case, then the number of sites that will incur
incremental costs to conmply with the State ARAR provisions in the 1986
amendnments to CERCLA is overstated

2. Rempvals. Incremental costs of the renmoval provisions in the 1986
CERCLA anendments are not quantified in the RIA due to a paucity of rel evant
data. Renoval actions are very sensitive to budgetary fluctuations and
regul atory and policy nmodifications. The 1986 renoval data reflect the
budgetary constraints resulting fromthe delay in the reauthorization of the
Superfund; earlier rempval data did not reflect the off-site policy and other
recent regulatory and statutory changes that affect renmoval costs, such as the
1984 Hazardous Substances Waste Act anmendnments to the Resource Conservation and
Recovery Act that prohibit |and disposal of |isted hazardous wastes. Although
the increase is not quantified in the RIA removals undertaken during the period
fromFY 87 through FY 91 are expected to have higher average costs than renmoval s
undertaken in the past because nore extensive rempvals are allowable wi thout a
wai ver and because treatability studies may be done during renmoval actions at
NPL sites to pronote consistency with |Iong-termrenedial actions

3. Water restoration provisions. Under the 1985 NCP, States held primary
responsibility for financing O&M costs associated with a renedial action at a
Fund-l ead site. During the first fiscal year after conpletion of the capita
expenditure at a site, the Fund financed a maxi num of 90 percent of the
operational costs until EPA was assured that the remedy was operational and
functional. |In each subsequent year, the State financed 100 percent of O&M
costs. The 1986 anmendnents to CERCLA change this funding relationship for
remedi al actions involving treatment to restore ground water or surface water.
Long-term costs of treatnment of contam nated ground water or surface water now
are defined to be a conponent of the remedial action when treatment is being
used to restore an aquifer or surface water body. Hence, this provision
transfers financing responsibilities at Fund-lead sites using water restoration
as part of the selected remedy fromthe States to the Fund. Under the new
provi sion, the Fund finances 90 percent of the costs of water restoration for up
to ten years; States finance the remaining 10 percent of costs during these
years. The RIA estimates that approximtely $63 million in obligations to pay
for water restoration will be transferred from States to the Fund over the FY
87-91 period as a result of the provisions on ground-water and surface water
restoration in the 1986 anmendments to CERCLA. Because the provision results
only in transfers of obligations to pay from States to the Fund, it does not
give rise to real economic costs or real econom c benefits

4. Publicly owned sites. The 1986 amendnents to CERCLA require that
States pay at |east 50 percent of the costs of Fund-lead remedial actions at
sites operated by a "State or political subdivision thereof, either directly or
through a contractual relationship." Prior to the amendnents, CERCLA required
States to pay at |east 50 percent of costs at Fund-lead sites owned or operated
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by a public entity. The effect of this amendnment is to transfer from States to
the Fund costs incurred at publicly owned sites operated by a private entity.
The RIA estimates that the publicly owned sites provision in the 1986 CERCLA
amendments will result in transfers fromthe States to the Fund of approxi mately
$32 million in obligations to pay for renmedial actions over the FY 87-91 period
Because this provision results only in transfers from States to the Fund of
obligations to pay for certain activities, it does not give rise to rea
econom ¢ costs or real econom c benefits

5. Other provisions analyzed. New CERCLA section 113(k) requires that an
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adm ni strative record of the decisionmaking process for removal actions and
remedi al actions be established. Subpart |I in the proposed NCP revisions
descri bes the docunments that nmust be included in the adm nistrative record and
outlines the procedures to follow in developing the record. Essentially, the
proposed NCP provision gives detail to the CERCLA requirement, and, therefore
the costs of establishing the adm nistrative record are attributable to CERCLA
rather than to additional requirenents inposed by EPA. The costs of
establishing the record include both the | abor hours to develop and maintain the
record and the capital cost for the storage space required to house the record
These costs are not quantified explicitly in the RIA but are estimated to be
smal | .

The RIA also includes an analysis of other increnental costs and benefits
attributable to the proposed NCP revisions. These include costs and benefits
where EPA exercised discretion and inposed specific requirenents beyond those
i mposed already by the statute. The follow ng subparts of the NCP have costs
and benefits attributable to the additional requirements.

Section 300.420 of the proposed NCP establishes procedures that a
petitioner nmust follow in petitioning for a prelimnary assessnent. The
information required by EPA is m ninml and involves no data gathering or
anal ysis on the part of the petitioner. It is estimated that no nore than one
hour would be required to create the petition instrument. |In " 300.415 and
300. 430 of the proposed NCP, sone new provisions are included for public
participation in renoval and renmedial activities, respectively. Sone of these
new provisions reflect existing policy, others incorporate requirenments of
CERCLA. The costs of the new comunity relations provisions are expected to be
smal | . The provisions help ensure that information is dissem nated quickly and
efficiently.

The post-screening field investigation is a new step added to the RI/FS
process detailed in " 300.430 of the proposed revisions to the NCP. Although
such field investigations are not a specific conponent in the 1985 NCP, these
i nvestigations have been conducted in the past at sites where treatnent-based
remedi es were selected. As a result of CERCLA's increased enphasis on the use
of treatnent-based renmedies, nore treatability studies are expected to be
conduct ed

The proposed NCP provisions in " 300.500 formalize State involvenent in
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remedi al action decisionmaki ng using a Superfund Menorandum of Agreenment (SMOA).
This provision is expected to result in a clearer understanding of the

EPA/ State rel ationship and the responsibilities each party will assume. The
incremental costs attributable to this provision are expected to be small.

The RIA results indicate that the proposed rule will have a significant
effect on the economy. However, the mpjority of costs associated with the
proposed revisions to the NCP are attributable to requirenments in CERCLA rather
than to additional requirenments inposed by EPA.

B. Executive Order No. 12291

Proposed regul ati ons nust be classified as major or nonmajor to satisfy
the rul emaki ng protocol established by Executive Order (E. O ) No. 12291. E.O
No. 12291 establishes the following criteria for a regulation to qualify as a
maj or rule

1. An annual effect on the econony of $100 mllion or nore;

2. A mpjor increase in costs or prices for consumers, individua
i ndustries, Federal, State, or |ocal governnment agencies or geographic regions;
or

3. Significant adverse effects on conpetition, enploynment, investnent,
productivity, innovation, or on the ability of United States-based enterprises
to conpete with foreign-based enterprises in donestic or export narkets

Based on the RIA results summari zed above, the proposed NCP is a mgjor
rul e because adoption of today's proposed rule would have an annual effect on
the econony of $100 mllion or nmore. This regulation has been submtted to the
Office of Managenent and Budget for review under Executive Order Nos. 12291 and
12580.

C. Regulatory Flexibility Act

In accordance with the Regulatory Flexibility Act of 1980, agencies nust
evaluate the effects of a proposed regulation on small entities. |If the proposed
rule is likely to have a "significant inmpact on a substantial nunmber of small
entities," then a Regulatory Flexibility Analysis nust be performed. EPA
certifies that today's rule will not have a significant inmpact on a substantia
nunmber of small entities

Smal | businesses generally will be affected only by the proposed changes
that address selection of remedy. The cost of a CERCLA response action, whether
usi ng contai nment - based renedi es or treatnment-based renmedies, can be quite |arge
and, in some cases, nmay be beyond the financial resources of a responsible party
(RP). Because RPs can be in different industry sectors and face different
mar ket structures, each RP's ability to finance Superfund response actions could
be very different. The analytical framework used in Chapter 7 of the RIAto
estimte the economic effects of the CERCLA provisions on typical RPs relies
heavily on publicly available financial information and makes the conservative
assunption that each RP would be solely responsible for the entire renedi a
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action cost. The analysis includes two financial tests performed on a sanple of
15 firms selected randomy and varying in size. One test (the net income test)
conpares average response costs to the sanple firm s net incone or cash flow
The second test (a nodified Beaver ratio) conpares the sanple firm s cash flow
toits total liabilities, including response costs. On the basis of this

anal ysis, EPA has determ ned that the proposed revisions to the NCP will not
result in a significant inmpact on a substantial nunmber of small businesses

Muni ci palities also could be affected by the proposed revisions to the
sel ection of renmedy provisions in the NCP because nunicipalities can be RPs
NPL sites owned by municipalities tend to be municipal wellfields and landfills
The cl eanup of wellfields is undertaken to restore drinking water to a
community either by punping and treating a contam nant plume or building an
alternative water distribution system The contanm nant plume usually has not
been created by municipality actions; instead, the plume may have migrated from
a nearby industrial waste site. As a result, the municipality is not likely to

be liable for the costs of response actions. At nunicipal landfill sites, or
other landfill sites that have accepted nunicipal wastes, the nmunicipality also
is not likely to be liable for 100 percent of response costs, because other

entities typically have contributed to the site problem The range of capita
costs of cleanups at municipally owned sites with RODs signed over the FY 82 to
FY 86 period is from $304,000 for construction of an alternative water supply
systemto $23.2 million to cap a 90 acre landfill site

The | evel of involvenent of small nunicipalities in the Superfund program
is not expected to change under the 1986 CERCLA anendnents. The sites at which
muni ci palities are nost likely to be involved are not expected to be affected
greatly by the new CERCLA sel ection of remedy provisions. The costs of cleaning
up nmunicipal landfills in particular are not expected to
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increase substantially as a result of the CERCLA anmendments because the typica
size of such sites limts the inplementability of treatnment-based renedies

D. Paperwork Reduction Act

The information collection requirenents in this proposed rule have been
subm tted for approval to the Office of Managenment and Budget (OMVB) under the
Paperwor k Reduction Act, 44 U S.C. 3501 et seq. An Information Collection
Request docunment has been prepared by EPA (I CR No. 1463) and a copy may be
obtained from Carl Koch, Information Policy Branch (PM223), U S. Environnmenta
Protection Agency, 401 M Street, S.W, Washington, D.C 20460, or by calling 1-
202-382-2739

Public reporting burden for this collection of information is estimated to
be a wei ghted average of 3,350 hours per respondent, including tinme for
review ng instructions, searching existing data sources, gathering and
mai ntai ni ng the data needed, and conpleting and reviewi ng the collection of
informati on. Respondent nmeans States and other entities (excluding the Federa
governnent) conducting required activities associated with renedi al actions
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Pl ease send comments regarding the burden estinmate or any other aspect of
this collection of information, including suggestions for reducing this burden,
to Chief, Information Policy Branch (PM223), U S. Environmental Protection
Agency, 401 M St., S.W, Washington, D.C 20460; and to the O fice of
Information and Regul atory Affairs, Office of Management and Budget, WAshi ngton,
D.C. 20503, marked "Attention: Desk Officer for EPA." The final rule wll
respond to any OMB or any public conments on the information collection
requirements contained in this proposal.
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LI ST OF SUBJECTS IN 40 CFR PART 300

Air pollution control, Chem cals, Hazardous materials, Hazardous
subst ances, |ncorporation by reference, Intergovernmental relations, Natural
resources, Occupational safety and health, O pollution, Reporting and
recordkeeping requirements, Superfund, Waste treatnment and disposal, Water
pol lution control, Water supply.

Dat ed:

Lee M Thomas,

Admi ni strator.
Therefore, it is proposed that 40 CFR Part 300, be amended as foll ows:
1. The authority citation for Part 300 is revised to read as follows:

Authority: 42 U.S.C. 9605; 33 U.S.C. 1321(c)(2); E. O 11735, 38 FR 21243;
E. 0. 12580, 52 FR 2923.

2. Subparts A through H of Part 300 are revised to read as follows:



