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MEMORANDUM

SUBJECT: Reuse Assessments: A Tool To Implement The Superfund Land Use Directive

FROM: Larry Reed, Acting Director S/Elaine F. Davies for

TO:

Office of Emergency and Remedid Response

Superfund Nationd Policy Managers
Regions1- 10

PURPOSE

Thisdirective presentsinformationfor deve oping futureland useassumptionswhenmaking remedy

selectiondecisonsfor Superfund sitesunder the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA). The purpose of thisdirectiveisto:

1 Reaffirmthedirective”Land Useinthe CERCLA Remedy SdlectionProcess,” OSWER Directive
No. 9355.7-04, May 1995 (the Superfund Land Use Directive) in Superfund response actions,
and highlight itsimportance in achieving the god's of the Superfund Redevelopment Initiaive (SRI);

2. Extend the gpplicability of the Superfund Land Use Directive to non-time-critica removal actions®,
where appropriate; and

3. Introduce the “Reuse Assessment” asatool to help implement the Superfund Land Use Directive
(see Attachment 1).

BACKGROUND

On dly 23, 1999, the Environmental Protection Agency (EPA) announced the Superfund

Redevelopment Initigtive (SRI) to hdp communities return Superfund Sites to productive use. The SRI
launched a coordinated nationd effort to develop policies, procedures and practices

*Applicability of this directive has not been extended to non-time-critical removal actions for

Brownfields revolving loan fund pilot projects. Regions and Brownfields Pilot recipients should continue
to refer to the relevant Brownfields program guidance.
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needed to achieve thisgoa. The SRI aso reemphasizesEPA’ s current practice of congdering futureland
use assumptions in cleanup decisons and encourages communities to communicate their future land use
preferences before the Agency fully implements a cleanup remedy. In implementing the SR, the Agency
is clear in assuring that Ste reuse, where it can be achieved, occurs without compromising cleanup
standards or the protectiveness of response actions.

IMPLEMENTATION 2

1. Reaffirm the Importance of the Superfund Land Use Directive in Superfund Response
Actions.

The Superfund Land Use Directive (see Attachment 2) provides basc information on developing
and using future land use assumptions to support Superfund remedid actions. The Superfund Land Use
Directive promotes early discussons with stakeholders regarding potential futureland use options for Sites
and promotes the use of that information to develop redistic assumptions regarding future land use. The
following topics are addressed in the Directive:

. Why redidtic assumptions of future land use are important to the Superfund response

process,

. Types of information that can be consdered;

. How to use assumptions of future land use in the development, selection and
implementation of response actions,

. Public involvement consderations;

. Therole of ingtitutiona controls when response actions result inrestricted future uses, and

. The applicability of future land use consderations to Federd Facility Stes undergoing

response actions, aswell as RCRA Corrective Action Sites.

Integrating redistic assumptions of future land useinto Superfund response actions is animportant
step toward fadlitating the reuse of Stesfollowing cleanup. Therefore, implementation of the Superfund
Land Use Directive can be an important factor in achieving the objectives of the SRI wherever cleanup
actions can be catdyds for returning Superfund Stes to productive use.  Regions should review the
Superfund Land Use Directive and ensure that reasonable future land use assumptions are incorporated
into the development, evaluation and selection of response actions, where gppropriate.

2Applicability to Federal Facilities and RCRA Corrective Action. Where another federal agency
is performing a CERCL A-based remedial action or non-time-critical removal, it should develop
assumptions of reasonably anticipated future land use as part of the response process consistent with the
Superfund Land Use Directive, where appropriate. Information in this directive may be helpful to Federa
Facility site managers conducting this work. In particular, the Reuse Assessment Guide conveys a
concise and practical approach to addressing future land use issues. Also, information in this directive
may be helpful to RCRA project managers in developing future land use assumptions. However, RCRA
stakeholders should also refer to guidance on land use in the May 1, 1996, Notice of Proposed
Rulemaking (Vol. 61, No. 85, 40 CFR, pages 19432 to 19464).

-2-
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2. Extendthe Applicability of the Superfund Land Use Directiveto Non-Time-Critical Removal
Actions.

This directive extends the applicability of the Superfund Land Use Directive to non-time- critica
remova actions, where dte conditions and the nature of the response action warrant. Assumptions
regarding reasonably anticipated future land use can be considered when deveoping the Engineering
Evduation/Cost Analyss (EE/CA). Future land use assumptions can support Ste characterization, risk
assessment, and the development, evauation and selection of response actions. The analys's supporting
the assumptions of future land use can be scaled back, as appropriate, consistent with the scope of the
remova action.

3. Reuse Assessments — A Tool for Developing Reasonably Anticipated Future Land Use
Assumptions.

The reuse assessment, as describedin Attachment 1, involvescollecting and evauating information
to develop assumptions about reasonably anticipated future land use(s) a Superfund Stes. It provides a
tool to implement the Superfund Land Use Directive and may involve areview of available records, visud
ingpections of the site and discussions about potentia future land uses with loca government officids,
property owners and community members. Information gathered as part of the reuse assessment can be
combined with other information on potentid future land use obtained through the CERCLA community
involvement process and through didogue with date officids.

| nformeati on obtai ned fromthe reuseassessment canbe particularly useful during the planning stages
of aresponseaction. Theresulting assumptions of reasonably anticipated future use can be consdered as
part of the following:

. The basdline risk assessment when estimating potentid future risks;

. The development of remedid/removd action objectives and the development and
evauation of response dternatives, and

. The selection of the appropriate response action required for the protection of human
hedlth and the environmen.

Smilaly, areuse assessment can be ussful for devel oping future land use assumptions as part of the EE/CA
and action memorandum supporting a non-time-critical remova action.

ADDITIONAL INFORMATION

Copies of this document are availadble on the Superfund web dte a
http://mwww.epa.gov/superfund/pubshtm. Copies of this document may aso be obtained from the OERR
Document Center (703) 603-9232. General questions about this topic should bereferred to the Hotline
at 1-800-424-9346. The subject matter specidist for this document is
Paul Nadeau of OERR.

Notice: This document is intended to provide guidance and information for EPA dtaff, dates, tribes,
Potentialy Responsible Parties (PRPs) and contractors conducting Site cleanups under CERCLA, aswell
asfor loca governments and other stakeholdersinvolved with Superfund sites and the CERCLA response

-3
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process. The approachinthis guidanceis meant to be considered at current and future Sites undergoing an
RI/FSor EE/CA, to the extent possible. Any decisionsregarding aparticular remedy selection decisonwill
be made based on the statute and regulations, and EPA decison makers retain the discretion to adopt
approachesthat differ from this guidance, where appropriate, on a case by casebasis. Congagtent withthe
Superfund Land Use Directive, this guidance is not intended to suggest that previous remedy selection
decisons should be reopened. EPA may change this guidance in the future.

Attachment 1 — Reuse Assessment Guide
Attachment 2 — Land Usein the CERCLA Remedy Selection Process

cC Jeff Josephson, Superfund Lead Region Coordinator, USEPA Region 2
NARPM Co-Chairs
OERR Records Manager, IMC 5202G
OERR Daocuments Coordinator, HOSC 5202G
OERR Regiona Center Directors
Paul Nadeau, OERR 5204G
John Harris, OERR 5204G
Steve Cadwell, ST/SIC 5204G
Suzanne Wells, CIOC 5204G
Jm Wooalford, FFRRO 5101
Earl Salo, OGC
Barry Breen, OSRE 2271A
Lori Boughton, OSRE 2271A
Elizabeth Cotsworth, OSW 5301W
Linda Garczynski, OSPS 5101
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Attachment 1:

REUSE ASSESSMENT GUIDE
Introduction

The reuse assessment involves collecting and evauating information to devel op assumptions about
reasonably anticipated future land use(s) at Superfund sSites. It provides atool to implement the Superfund
Land Use Directive, and may involve a review of available records, visud ingpections of the dte and
discussions about reasonably anticipated future uses with loca government officias, property owners and
community members.

Information obtained fromthe reuse assessment can be particularly ussful during the planning stages
of aresponse action. The resulting assumptions of reasonably anticipated future use can be considered as
part of the following:

. The basdline risk assessment when estimating potentia future risks;

. Thedevelopment of remedia/remova action objectives and the development and evaluation
of response dternatives, and

. The selection of the appropriateresponseactionrequired for the protection of humanhealth
and the environment.

Smilarly, areuse assessment can be ussful for devel oping future land use assumptions as part of the EE/CA
and action memorandum supporting a non-time-critical remova action.

A reuse assessment asssts in devel oping assumptions regarding the types or broad categories of
reuse that might reasonably occur at a Superfund site. Examples of land use assumptions that appear likdy
based on the concdusons of a reuse assessment include, but are not limited to, residentid,
commercid/indugtrid, recreationa and ecologica. More specific end uses (e.g., office complex, shopping
center, or soccer fadlity) canbe considered during the response processwhendetail ed planning informeation
isreadily available.

Getting Started

The scope and leve of detall of the reuse assessment should be ste-specific and tailored to the
complexity of the Site, the extent of the contamination, the leve of redevelopment activity that has aready
occurred at the Ste and the dendty of development in the vicinity of the Ste. Reuse assessments and the
development of future land use assumptions should rely on reedily avalable information, to the extent
possible. Determining the gpplicability and scope of areuse assessment will be dependent on site specific
circumstances and/or the overal gpproach anticipated for addressing the ste. For example:

. Sites where the owner desires to maintain the current use, or area-wide ground water
contaminationsitesin highly developed urbanareas, may only require alimited assessment;
. Sites where future land use decisions have dready been determined and documented may

amply require areview to confirm the information;
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. Large Sites, or Steswithsevera operable unitsand potentidly different future use scenarios,
may bendfit frommultiple reuse assessments, or an iterative gpproach to developing future
land use assumptions.

While areuse assessment may not be necessary at every ste, EPA should collect and summarize
avalable information about potentia future uses for NPL Sites and non-time-critical remova actions, as
appropriate, to form the basis for the assumptions regarding reasonably anticipated future land use.

The Superfund Land Use Directive statesthat in cases where the futureland useisrdatively certain,
the remedid actionobjective(s) generdly should reflect thisland use. Inthiscase, dternativefutureland use
scenarios generdly are not required unless it is impracticable to provide a protective remedy that alowsfor
the desired use. The Superfund Land Use Directive also states that in cases where the reasonably
anticipated land useis uncertain, or where multiple uses are being considered, arange of potentia futureland
use options should be considered when developing remedia action objectives. For example, information
gathered for the reuse assessment suggests the site could be used ether for recreationa purposes or for
commerad/light industrid activity. Inthat case, when identifying multiple potential reuse scenarios, thereuse
assessment should consider input from stakeholders on which scenario they believe ismost likdly. 1n other
cases, dterndive future land use scenarios can be reflected by developing arange of remedid dternatives
for detailed evauation that could achieve different land use potentias.

Reuse assessments should have greatest gpplicability to Stes with waste materids on the surface
and/or contaminated soil. Future ground water use was not extensively congdered in the Superfund Land
Use Directive. There are separate expectations established in the NCP, Section 300.430 (a) (1) (iii) (F)
that “ EPA expectsto returnusable ground watersto ther beneficid uses, wherever practicable, withinatime
frame that is reasonable given the particular circumstances of the ste” Generdly, ground water use is
determined independently fromland use, through Comprehensive State Ground Water Protection Programs,
state ground water classficationsand EPA’s*Guidelines for Ground Water ClassficationUnder the EPA
Ground Water Protection Strategy,” Fina Draft [1984]. However, it isimportant to consider the current
and future ground water uses when devel oping futureland use assumptions, sncethe needto protect ground
water qudity may drive the soil deanup levels. For example, portions of surface or sub-surface
contamination that present a threat to ground water may require a greater degree of cleanup over alarger
area than might be needed for soil clean up done. Alternatively, an area of clean land may be needed to
ingall aground water pump and treat system to contain or restore underlying contaminated ground water.
Each of these situations could affect future land use options for the Ste.

In generd, a reuse assessment can be conducted by the entity conducting the RI/FS or EE/CA.
Aswithother activities performed under the RI/FS or EE/CA, EPA can determine the appropriate levd of
oversght when PRPs perform this work. EPA is responsible for ensuring that reasonable assumptions

regarding futureland use are considered in the sdlection of aresponseaction. Thisdetermination should be
coordinated with the Sate.

Outlinefor a Reuse Assessment

The reuse assessment should provide sufficient information to develop redistic assumptions of the

-2-
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reasonably anticipated futureuse(s) for agte. Itemsthat should be considered are listed in Table 1, which
further describes and builds upon the items identified in the Superfund Land Use Directive.  The entity
conducting the reuse assessment may usethis outline asaguide for carrying out the assessment. Eachreuse
assessment will be different, but this outline offers a structurethat should ensure a thorough evaluation can
be performed. As noted, the scope and level of effort needed to complete a reuse assessment will be
dependent on conditions at the site and should be tailored accordingly. Information supporting a reuse
assessment should be obtained from existing and readily available sources to the extent possible.

Tablel: Outlinefor a Reuse Assessment

Stakeholders

. Identify stakeholders and their connection to the site, e.g., site owner, current user, developer, PRP, state
and local or tribal government, community member, Community Advisory Group, (CAG), etc.

. Determine which stakeholders are responsible for local land use determinations

. Document the stakeholders who participate in the Reuse Assessment

Site Description

Physical features: size, shape, topography, special features

Existing buildings and other site improvements

Site location in relation to residential, commercial, industrial, agricultural and recreational areas

Current and past uses
Neighboring activities and land uses

Relevant public infrastructure: roads, utilities, transit, parks, etc.

Environmental Considerations

. Contaminants and their location(s), technology constraints, to the extent this information is known

. Potential restrictions resulting from the environmental contamination

. Areasthat are "clean” (i.e., where risks are acceptable, consistent with their planned use) and potentially
available for immediate reuse

. Ground water use classification/determination

. Other site characteristics (e.g., wetlands, surface waters, upland habitat, forested habitat, flood plains)

Site Ownership

. Person or entity that holds title to the site; who controls access to the site

. Any property liens, bankruptcy considerations

. Site owner(s) preferences and plans

Any plans for the sal e of the property

L and Use Considerations and Environmental Regulations

. Zoning

. Existing area master plans

. Federal, state or tribe and local environmental regulations (e.g., wetlands, flood plain, etc.) impacting
reuse

. Institutional controls (e.g., easements, covenants) already in place

. Historical and cultural resources

Community Input

. Future reuses that community members would support

. Future reuses that community members would oppose

. Cultural factorsthat may create barriers or assets to any type of future reuse (historic buildings, Native
American sacred lands)

. Environmental justice issues

Public Initiatives

. Infrastructure plans that may influence the site uses
. Potential municipal/public uses, including park and recreational facility, transit facility, public building
. Publicly initiated private sector redevel opment project (e.g., government-organized industrial park)

Funds available/committed for the redevel opment of the site

-3
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Tablel: Outlinefor a Reuse Assessment

Most Likely Future Uses
. Summarize the information as the basis for concluding the most likely future use or uses

Collecting the Information

Land use, induding the potentid reuse of contaminated sites after cleanup, is generdly determined
by local government officasand privatestakeholders. When formulating assumptionsabout futureland use,
it will be important to consult withthem. There are key questions one should try to answer to arrive at the
assumptions about future land use that are needed to support areuse assessment. Thelist below drawson
the discussion in the Superfund Land Use Directive about the types and sources of information that should
be congdered. It isnot intended to be comprehensive, but includes questions that may be appropriate in
alarge number of cases. The questions that are rlevant a a specific sitewill be determined by conditions
at that ste and by the scope of the effort needed to properly assess the anticipated future use of land.

It may be possible to answer some of these questions fairly readily by gathering exiding information
from avalable documents, by interviewing stakeholders, or by vidting the Site. Some questions may be
answered by information already obtained in the course of the PRP search, or in developing a community
involvement plan. If it isdifficult to get informationfromthe site owner through interviews, consider getting
the basic information from atitle report and a market price gppraisa. These can be obtained from alocal
title and real estate company. Where sites are part of tribal lands, there are many possible scenariosfor site
ownership and for making decisons about future use. It is most appropriate to consult with triba
government officids for information about how to work with tribes on site ownership as well as on other
issues relevant totribes. Appendix A offersafarly comprehensivelist of sourcesthat may haveinformeation
that will be useful when forming assumptions about potentid reuse.

Congder the following questions.

What isthe History of the Site? (Review existing documents)

. What were the past use(s) of the Site?
. What doestitle and lien information show about past ownership?
. Arethere higtorical Stes, cultura factors, Native American religious Stesto consder?

What Arethe Current Uses and I ndications of Change? (Stevisit or interview with site
owner, or local government or tribal officials)

What are the current uses at the site?

What are the usesin neighboring areas?

What does census information show about the local area?

What isthe character of the neighborhood (e.g., resdentia, mixed use, in trangtion from

-4-
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one type of use to another)?

What are the trends in land use in the surrounding area (e.g., decreasing resdential
population, incressing commercid/industrid use, enterprise zone designation)?

Arethere any loca Brownfields assessment and redevel opment activities?

What PlansDo the Owner and Purchaser Havefor Future Use of the Site? (Interviewwith

current owner)

What are the owner’ s plans for the site following cleanup? Will the use remain the same?
Will the site be sold? To whom?

|s there a progpective purchaser for the property?

If there are no current plans, what does the current owner consider to be the likdy use?
What isthe bassfor this concluson?

What Factors Favor or Limit Future Use? (Documents, maps, zoning regulations, land

records and interviews with local government officials in departments such as Planning,
Public Works, Environment and Economic Development; or tribal government officials,
where appropriate, who have jurisdiction or influence over land use)

What zoning laws and ordinances apply? What is current zoning for the Site? Isthezoning
expected to change in the near future? Why?

What are the gpplicable loca arealand use plans, master plans, etc.? How do they affect
the gte?

What |ocal redtrictions on property use gpply? Arethere any exiding inditutiona controls?
What are the property boundaries?

Arethere any obvious advantages, obstacles or other factorsthat may affect reuse of the
gte, such as size of the parcel, waterfront access, steep dopes or irregular terrain, heavy
traffic on the access Street, difficult access to the Site, abandoned buildings, etc.?

If the Steis adjacent to surface water, are there any resource protection programs or other
regtrictions (e.g., fish advisories) in place or planned that could impact reuse?
Arethereground water use determinations, wellhead protection aress, recharge areasand
other areas identified in the state’ s Comprehensive Ground Water Protection Program?
Are there flood plains, wetlands, or endangered or threatened species to be taken into
account?

What other land or ground water use regulations or controls affect the reuse potential ?
Are there any infrastructure improvement plans that might affect reuse?

Which Key Individuals and Groups Will Determine Reuse and What Are Their Views?

(Interviewswithlocal government officials, or tribal gover nment official swhere appropriate,
who have jurisdiction or influence over land use)

Who are the key individuas that will be involved in determining reuse of the property?
What arethe locd officids assessment of what islikely to happen at the Site”?
Have any ideas for reuse been discussed for this Ste? What are they?

-5-
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. How certain and detailed are the ideas for reuse? Can documents be obtained that
describe them?

Have they been submitted to the planning agency for gpprova? With what result?

Who will be the lead person or Agency for implementing the plans for reuse?

What other individuds have important information regarding the reuse of the Site?

If there are no current plansfor the site, who will determine future Ste reuse and how will
it be accomplished?

How I s the Community I nvolved in Reuse Planning for the Site? (Interview community
groups and leaders, including TAG grantees and CAG leader ship, if such groups exist)

How is the community involved in local land use planning?

Wheat are the community’s expectations for reuse of the Ste?

What would community memberslike to see?

What would community members oppose?

If therearereuseideas or plans being discussed, what do community members think about
these plans?

Environmental Conditions

EPA should integrate Ste-gpecific information on environmenta conditions, to the extent available
a the time the reuse assessment is being done, with the results of the Site vigt, interviews, and document
review to ensureredidtic futureland use assumptions are developed. If anentity other thanthe RPM/OSC
is conducting the Reuse Assessment, EPA should decide at the outset how site-specific information on
environmenta conditions will be incorporated into the andys's. Congder the following:

. What is currently known about the nature and extent of the contaminationthat could impact
future land use (e.g., mgor contaminants, location, depths, volumes, etc.)?

. Are thereany usesor activitiesonthe Stethat may be precluded due to the contamination,
cleanup process or residual contamination?

. Are there portions of the gte that are not contaminated and not likely to be needed during
the cleanup phase that could be made available for reuse on an expedited basis?

. Are there any ingtitutiona controls that currently exist or arelikely to exigt in the future? If

ingtitutional controls exist, what are they? Have they been effective?

Community Involvement

As noted above, and as reflected in the Superfund Land Use Directive, the reuse assessment
process should include saliating community input on future land use considerations for Stes. Community
input can be particularly useful for Steswherethe futureland use is uncertain and should be directed toward
understanding the typesor categories of future land use that the community believes would be gppropriate
for the Site, and categories of land use that the community believesinappropriate. Thisinformation can be
used asanindicator of the potentia reliability and reasonabl eness of the futureland useassumptions and their
potentia relevance for consderation in the remedy selection process.

In addition, assumptions regarding reasonably anticipated future land use and their impact on the

-6-
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basdline risk assessment, response actionobjectives and the proposed response action, should beintegrated
into the CERCLA community involvement process. Future land use assumptions should beincluded infact
sheets, public medtings and other communication tools, as appropriate, over the course of the response
action.

Stateand Tribal Roles

States and tribes have subgtantial and meaningful involvement in Superfund cleanups. Therefore,
itisimportant to involve state officials and triba leaders in the reuse assessment and in the devel opment of
future land use assumptions. Thisis especialy true at Fund-financed Sites where states have a cost share
obligationfor the response. State officials canprovide ussful informationregarding economic development
incentive programs or other state-lead activities that could impact the potential future land use for the Site.
Tribescana sosupply ussful informationinmany areas relevant to reuse assessment. If therearedifferences
on land use questions that involve tribes, work with tribal leadersto resolve the issues.

Documenting the Reuse Assessment

After dte vidts, interviews, community meetings and document reviews, EPA or the entity
conducting the reuse assessment should have basic information regarding the potentia future land use for
the gte. The information collected should be documented in a report, or as a section of the RI/FS or
EE/CA, identifying and supporting the potential future land use(s). This documentation should be used by
the entity conducting the RI/FS or EE/CA and EPA for devel oping the reasonably anticipated future land
use assumptions for the site.

Reaults of the reuse assessment should be described in the decision document for the response
action (ActionMemorandum or Record of Decision). Thedecision document should discussthereasonably
anticipated future land use(s) and the basis for these assumptions. The decision document should discuss
how the future land use assumptions were addressed in the basdline risk assessment and feasihility study or
the sreamlined risk evauationand EE/CA activitiesfor non-time-critical removas. The decison document
a so should describethe types of usesthat canbe supported at the site following completionof the response
action. The basisfor selection of the response action should be consstent with CERCLA and the NCP.

Whenthe reuse assessment and the selected remedy result in categories of alowable futureland use
(e.g. commercid, industrid, recreationa), but not unrestricted use, gppropriate inditutiona controls should
be identified in the decisondocument. Ingtitutional controls should be used, where appropriate, to prevent
exposure to contamination remaning on-site and to provide access to, or protect, components of the
remedy. Use of inditutiona controls should be coordinated with state and loca government officids and
the community to ensure they canbe implemented and maintained as planned. (See: “Indtitutiona Controls:
a Site Manager’s Guide to Identifying, Evduaing and Sdecting Ingtitutional Controls a Superfund and
RCRA Corrective ActionCleanups,” OSWER 9355.0-74FS-P, EPA 540-F-00-005, September 2000.)

Attachments.
1. Appendix A - Sources of Useful Information
2. Appendix B - Glossary of Terms, Acronyms and Abbreviations
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Appendix A
Sour ces of Useful I nformation

Ste-Related Sources

Current owner and user(s)

Future owner and user(s

Agent/broker on behdf of current owner
Lenders/banks who will finance reuse devel opment
Environmental consultant

Local Government

Mayor or County Executive

City Manager or County Adminigtrator

City or County Council

Panning Department/Commission

Department of Economic Development, or local economic devel opment corporation
Department of Environment

Department of Public Works

Brownfields Program

Department of Housing and Community Development

Sate/Tribal Government

State or tribal project manager

Department of Economic Development

Department of the Environment

Department of Planning

Department of Housing and Community Devel opment
Department of Water and Utilities

Department of Parks and Recrestion

Community
Locd community development corporations

Locd environmenta organizations

Influential community members

Nationa and regiond triba environmenta organizations
CAGs

TAG groups

Private Sector

Red estate brokers and appraisers

Site sdection/search firms

Bankg/lenders

Attorneys - rea edtate, environmentd, land use
Chambers of Commerce

Environmental Protection Agency

Remedid Project Manager

On-Scene Coordinator

Community Involvement Coordinator

EPA web site (http://mww.epa.gov/)

EPA Office of Solid Waste and Emergency Response (http:/Amwww.epagov/sverrims)

EPA Superfund Redeve opment Initiative (http://www.epa.gov/superfund/programs/recyc e/index.htm)
EPA Federa Facilities Restoration & Reuse Office (http://www.epa.gov/swerffrr/)
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ARARs

CAG
CERCLA

EE/CA
EPA
NCP
NPL
OERR
0OSC
OSWER
PRP
ROD
RI/FS
TAG
CRO
SSAB

Applicable or Relevant and Appropriate Requirementsin the Superfund

Response Process
Community Advisory Group

Comprehensive Environmental Response, Compensation, and Liability

Act, commonly known as Superfund
Enginearing Evauation/Cost Andyss

U.S. Environmentd Protection Agency
Nationa Contingency Plan

Nationd PrioritiesList

Office of Emergency and Remedid Response
On-Scene Coordinator

EPA Office of Solid Waste and Emergency Response

Potentidly Responsible Parties

Record of Decison

Remedid Investigation/Feasbility Study
Technicd Assgtance Grant

Community Reuse Organization

Site Specific Advisory Board
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May 25, 1995

OFFI CE CF

SOLI D WASTE AND EMERGENCY

RESPONSE

OSVEER Directive No. 9355. 7-04

VEMORANDUM

SUBJECT: Land Use in the CERCLA Renedy Sel ection Process

FROM Elliott P. Laws s/
Assi stant Adm ni strator
TO Di rector, Waste Managenent Divi sion
Regions |, IV, V, VII
Di rector, Energency and Renedi al Response Division
Regi on |1
Di rector, Hazardous Waste Managenent Divi sion
Regions 111, VI, VIII; IX
Director, Hazardous Waste Division,
Regi on X

Director, Environnmental Services Division
Regions |, VI, VII

Pur pose:

This directive presents additional information for considering
| and use i n maki ng remedy sel ection deci si ons under t he Conpr ehensi ve
Envi ronment al Response, Conpensation, and Liability Act (CERCLA) at
National Priorities List (NPL) sites. The U S. Environmental
Prot ecti on Agency (EPA) bel i eves that early comrunity i nvol verrent, with
a particul ar focus onthe comunity’s desired future uses of property
associated with the CERCLAsite, shouldresult inanore denocratic
deci si on- maki ng process; greater conmunity support for renedies
sel ected as a result of this process; and nore expedited, cost-
effective cl eanups.

The major points of this directive are:

1 Di scussions with |l ocal |and use planning authorities,
appropriate officials, and the public, as appropriate,
shoul d be conducted as early as possible in the scoping
phase of the Renedial Investigation/Feasibility Study
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(RI/FS). This wll assist EPA in understanding the
reasonabl y anti ci pated future uses of the |l and on whichthe
Superfund site is |ocated;

If thesiteislocatedinacomunity that islikelyto have
environnental justice concerns, extra efforts shoul d be nade
toreach out to and consult with segnents of the community
that are not necessarily reached by conventional
conmmuni cation vehicles or through local officials and
pl anni ng conm ssi ons;

Renedi al acti on obj ectives devel oped duri ng the R /FS shoul d
refl ect the reasonably anticipated future | and use or uses;

Future |l and use assunptions allow the baseline risk
assessnent and the feasibility study to be focused on
devel oping practicable and cost effective renedial
alternatives. These alternatives should lead to site
activities which are consistent with the reasonably
antici pated future | and use. However, there nmay be reasons
to analyze inplications associated with additional |and
uses;

Land uses that will be avail abl e foll ow ng conpl eti on of
renedi al action are determ ned as part of the renmedy
sel ection process. During this process, the goal of
realizing reasonably anticipated future |land uses is
consi dered al ong with ot her factors. Any conbi nati on of
unrestricted uses, restricted uses, or use for long-term
wast e managenent nmay result.

Di scussions with local | and use aut horities and other |ocally
affected parties to make assunpti ons about future |l and use are al so
appropriate inthe RCRAcontext. EPArecogni zes that RCRAfacilities
typically “areindustrial properties that are actively nanaged, rat her
t han t he abandoned sites that are often addressed under CERCLA.
Theref ore, consi deration of non-residential usesis especiallylikely
to be appropriate for RCRAfacility cl eanups. Deci sions regarding
future |l and use that are made as part of RCRA corrective actions raise
particul ar i ssues for RCRA (e.g., timng, property transfers, andthe
viability of long-termpermt or other controls) in ensuring protection
of human heal th and t he envi ronnent. EPAintends to address the i ssue
of futurelanduseasit relates specifically to RCRAfacility cl eanups
i n subsequent gui dance and/or rul emaki ngs.

Thi s guidance is al sorel evant for Federal Facility sites. Land
use assunptions at sites that are undergoi ng base cl osure may be
different than at sites where a Federal agency wi ||l be mai ntai ni ng
control of the facility. Mdst | and nanagenent agency sites will renain
i n Federal ownership after renedi al actions. Inthese cases, Forest
Land Managenent Pl ans and ot her resour ce nmanagenent gui del i nes may hel p
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devel op reasonabl e assunmpti ons about future uses of theland. At all
such sites, however, this docunent can focus t he | and use consi derati on
toward appropriate options.?

Backagr ound:

Reasonably antici pated future use of theland at NPL sites is an
i nportant consideration in determ ning the appropriate extent of
remedi ation. Future use of theland will| affect the types of exposures
and the frequency of exposures that may occur to any residua
contam nationremainingonthesite, whichinturnaffects the nature
of the remedy chosen. On the ot her hand, the alternatives sel ected
t hrough t he Nati onal G| and Hazar dous Subst ance Conti ngency Pl an ( NCP)
[ 55 Fed. Reg. 8666, March 8, 1990] process for CERCLArenedy sel ection
determ ne t he extent to whi ch hazardous constituents remain at the
site, and therefore af fect subsequent avail abl e | and and gr ound wat er
uses.

The NCP preanbl e specifically di scusses | and use assunpti ons
regardi ng t he basel i ne ri sk assessnent. The baseline ri sk assessnent
provi des the basis for taking arenedial action at a Superfund site and
supports the devel opnent of renedi al action objectives. Land use
assunpti ons affect the exposure pat hways that are evaluatedinthe
baseline risk assessnment. Current | and
use is critical in determ ning whether there is a current risk
associated with a Superfund site, and futureland useis inportant in
estimating potential future threats. The results of the risk
assessnent aidindeterm ningthe degree of renedi ati on necessary to
ensure long-termprotection at NPL sites.

EPA has been criticized for too often assunm ng that future use
w Il be residential. In many cases, residential use is the | east
restricted | and use and where human activities are associ ated with the
greatest potential for exposures. This directive is intended to
facilitate future renmedi al decisions at NPL sites by outlininga public
process and sources of information which should be considered in
devel opi ng reasonabl e assunptions regarding future | and use.

Thi s directive expands on di scussions providedinthe preanbleto
t he Nati onal O | and Hazar dous Subst ance Conti ngency Pl an (NCP); "R sk
Assessnment Gui dance for Superfund Vol. I, Human Heal t h Eval uati on
Manual " (Part A) (EPA/540/1-89/002, Dec. 1989); "Guidance for
conducti ng Renedi al I nvestigations and Feasibility Studi es Under
CERCLA" (OSWVER Directive 9355.3-01, Oct. 1988); and "Rol e of the
Basel i ne Ri sk Assessnent i n Superfund Renmedy Sel ecti on Deci si ons”

2Federal agency responsibility under CERCLA 120 (h) (3),
which relates to additional clean up which nay be required to
all ow for unrestricted use of the property is not addressed in
t hi s gui dance.
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(OSVEER Directive 9355.0-30, April 22, 1991).

Thi s Land Use directi ve may have t he nost rel evance in situations
wher e surface soil is the primary exposure pathway. GCenerally, where
soi|l contam nationis inpacting ground water, protection of the ground
wat er may drive soil cl eanup | evel s. Consideration of future ground
wat er use for CERCLA sites is not
addressed in this docunent. There are separate expectations
established for ground water in the NCP rule section 300.430
(a)(1)(iti)(F) that "EPAexpectstoreturn usable ground watersto
t hei r beneficial uses, wherever practicable, withinatinefranethat is
reasonabl e given the particular circunstances of the site".

Obj ective

This directive has two prinmary objectives. First, thisdirective
pronmotes early discussions with |local |and use planning
authorities, local officials, and the public regarding reasonably
anticipated future uses of the property on which an NPL, site is
| ocated. Second, this directive pronotes the use of that informationto
formul ate realistic assunptions regarding future
| and use and clarifies how these assunptions fit in and influence
t he baseline risk assessnent, the devel opnent of alternatives,
and the CERCLA renedy sel ection process.

| pl enent ati on

The approach in this guidance i s nmeant to be consi dered at current
and futuresitesinthe RI/FSpipeline, tothe extent possible. This
directiveis not intended to suggest that previous renedy sel ection
deci si ons should be re-opened.

Devel opi ng Assunpti ons About Future Land Use

I n order to ensure use of realistic assunptions regarding future
| and uses at a site, EPA shoul d discuss reasonabl e anticipated future
uses of the site with |ocal |and use planning authorities, |ocal
officials. and the public, as appropriate, as early as possibl e during
t he scopi ng phase of the R/ES. EPA shoul d gai n an under st andi ng of
t he reasonably anti ci pated future | and uses at a parti cul ar Superfund
siteto performthe ri sk assessnent and sel ect t he appropri at e renedy.

Avisual inspectionof thesiteandits surrounding areais a good
starting point indevel opi ng assunpti ons regardi ng future | and use.
Di scussions with the | ocal |and use authorities and appropriate
officials should follow. Discussions with the public can be
acconplished through a public neeting and/or other neans. By
devel oping realistic assunptions based on information gathered
fromthese sources early inthe R /FS process, EPA nay devel op renedi al
alternatives that are consistent with the antici pated
future use.
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The devel opnent of assunptions regarding the reasonably
anticipated future | and use shoul d not becone an ext ensi ve, i ndependent
research project. Site managers shoul d use existinginformationtothe
ext ent possible, nuch of whichw Il be avail abl e froml ocal | and use
pl anni ng aut horities. Sources and types of i nformati on that may ai d EPA
indetermningthe reasonably anticipated future | and use i ncl ude, but
are not limted to:

1 Current |and use

1 Zoni ng | aws

1 Zoni ng maps

1 Conpr ehensi ve community master plans

1 Popul ati on grow h patterns and projections (e.g., Bureau of
Census projections)

1 Accessibility of site to existing infrastructure
(e.g.,transportation and public utilities)

1 I nstitutional controls currently in place

1 Sitelocationinrelationto urban, residential, conmercial,
i ndustrial, agricultural and recreational areas

1 Federal / St at e | and use desi gnati on (Federal / State control
over designated | ands range fromest abli shed uses for the
general public, such as national parks or State recreati onal
areas, togovernnental facilities providing extensivesite
access restrictions, such as Departnent of Defense
facilities)

1 Hi storical or recent devel opnent patterns

1 Qul tural factors (e.g., historical sites Native Arerican
religious sites)

1 Nat ural resources information

1 Potential vul nerability of ground water to contam nants t hat
m ght m grate from soi

1 Envi ronmental justice issues

1 Location of on-site or nearby wetl ands

1 Proximty of site to a flood plain

1 Proximty of sitetocritical habitats of endangered or
t hreat ened speci es

1 Geogr aphi ¢ and geol ogi c i nformation

1 Location of Wel | head Protection areas, recharge areas, and

other areas identifiedina State’ s Conprehensi ve G ound-
wat er Protection Program

These types of i nformation shoul d be consi der ed when devel opi ng
t he assunpti ons about future |l and use. Interactionwth the public,
whi ch i ncl udes al | stakehol ders affected by the site, should serveto
i ncrease the certainty inthe assunpti ons nade regardi ng future | and
use at an NPL site and i ncrease the confidence expectations about
anticipated future |land use are, in
fact, reasonabl e.

For exanple, future industrial land use is likely to be a
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reasonabl e assunpti on where asiteis currently used for industri al
pur poses, is located in an area where the surroundi ngs zoned for
i ndustrial use, and the conprehensive plan predicts the site will
continue to be used for industrial purposes.

Communi ty | nvol venent

NPL sites are | ocated in diverse areas of the country, wi th great
variability inland use planning practices. For sone NPL sites, the
future |l and use of a site may have been careful |y consi dered t hr ough
| ocal , public, participatory, planning processes, such as zoni ng
heari ngs, master pl an approval s or ot her vehicles. Whenthisis the
case, local residents around the Superfund site are likely to
denonstrate substanti al agreement with the | ocal | and use pl anni ng
authority onthe future use of the property. Wiere there i s substanti al
agreenent anong | ocal residents and | and use pl anni ng agenci es, owners
and devel opers, EPAcanrely with a great deal of certainty onthe
future |l and use al ready anticipated for the site. For other NPL sites,
however, the absence or nature of al ocal pl anning process nay yield
consi derabl y | ess certai nty about what assunptions regardi ng future use
are reasonable. In sone instances the local residents near the
Superfund site may feel disenfranchised fromthe |ocal |and use
pl anni ng and devel opnent process. This nay be an especi al | y i nport ant
i ssue where there are concerns regardi ng environnmental justiceinthe
nei ghbor hood around the NPL site. Consistent with the principle of
fairness, EPA shoul d make an extra effort to reach out tothe |l ocal
community to establishappropriate future |l and use assunpti ons at such
sites.

Land Use Assunptions in the Baseline Risk Assessnent

Future | and use assunptions all owthe baseline ri sk assessnment _and
the feasibility study to focus on the devel opnent of practi cabl e and
cost-effectiverenedial alternatives, leadingto site activities which
are consistent with the reasonably anticipated future | and use.

The basel i ne ri sk assessnent general | y needs only to consi der the
reasonabl y antici pated future | and use; however, it may be val uableto
eval uate ri sks associ ated with other | and uses. The NCP preanbl e (55
Fed. Reg. 8710) states that inthe baselinerisk assessnent, nore than
one future | and use assunpti on may be consi der ed when deci si on nmakers
wi sh to understand the i nplications of unexpect ed exposures. Especial ly
where there is some uncertainty regarding the anticipated future | and
use, it may be useful to conpare the potential risks associatedw th
several | and use scenarios to esti mate the inpact on human heal t h and
t he envi ronnent shoul d t he | and use unexpect edl y change. The nmagni t ude
of such potential inpacts nay be an inportant consideration in
det er m ni ng whet her and howi nstitutional controls shoul d be usedto
restrict future uses. If the baselinerisk assessnent, eval uates a
future use under which exposureislimted, it will not serve the
traditional role, evaluating a"no action" scenario. Arenedy, i.e.,
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institutional controlstolimt future exposure, will berequiredto
protect human health and t he environnent. I nadditionto analyzing
human heal t h exposure scenari os associated with certain | and uses,
ecol ogi cal exposures may al so need to be consi dered.

Devel opi ng Renedi al Action Objectives

Renedi al action objectives provide the foundati on upon which
remedi al cl eanup alternatives are devel oped. |n general, renedial
action obj ectives shoul d be devel oped in order to devel op alternatives
t hat woul d achi eve cl eanup | evel s associated with the reasonably
anticipated future | and use over as nuch of the site as possible. EPA
recogni zes, however, that achi eving either the reasonably anti ci pated
| and use, or the | and use preferred by the comunity, may not be
practicable across the entire site, or in sone cases, at all. For
exanpl e, as RI/FS data becone avail abl e, they may i ndi cate that the
remedi al alternatives under consi deration for achieving al evel of
cl eanup consistent with the reasonably anticipated future | and use are
not cost-effective nor practicable. If thisisthe case, the renedi al
action objective may berevised whichmy result in different, nore
reasonabl e | and use(s).

EPA's renmedy sel ection expectations described in section
300.430(a) (1)(iii) of the NCP should also be considered when
devel opi ng renedi al acti on objectives. Were practicable, EPA expects
to treat principal threats, to use engi neering controls such as
contai nnment for | ow-level threats, touseinstitutional controlsto
suppl enment engi neering controls, to consider the use of i nnovative
t echnol ogy, and to return usabl e ground waters to beneficial usesto
prot ect human heal th and t he environnent. (Sone types of applicable
or rel evant and appropri ate requirenments (ARARs) define protective
cl eanup | evel s which may, inturn, influence post-renediation|and use
potential.)

In cases where the future land use is relatively certain,

t he remedi al action objective generally, shouldreflect this|and use.
Cenerally, it need not include alternative | and use scenari os unl ess,
as di scussed above, it isinpracticable. to provide a protective
remedy that allows for that use. Alandfill siteis an exanple where
itishighly likely that the futureland usew || remin unchanged
(i.e., long-termwast e managenent area), gi ven the NCP' S expectation
t hat treatnment of hi gh vol unes of waste generally will be inpracticable
and the fact that EPA’'s presunptive renedy for landfills is
contai nnent. I n such a case, a renedi al action objective could be
established with a very high degree of certainty to reflect the
reasonably anticipated future | and use.

I n cases where the reasonably anticipated future | and use
hi ghly uncertain, a range of the reasonably likely future |and
uses shoul d be consi dered i n devel opi ng renedi al acti on obj ecti ves.
These li kely future | and uses can be refl ected by devel opi ng a range
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of renedial alternatives that will achieve different |and use
potentials. The remedy selection process will determ ne which
alternativeis nost appropriate for the site and, consequently, the
| and use(s) available follow ng renmedi ati on.

As di scussed in "Rol e of the Basel i ne R sk Assessnent i n Superfund
Renedy Sel ecti on Deci sions” (OSWERDi rective 9355. 0-30, April 22,
1991), EPA has established ri sk range for carci nogens w t hi n whi ch EPA
strives to manage siterisks. EPArecogni zes that a specific cl eanup
level withinthe acceptabl e risk range nmay be associ ated w t h nore t han
one | and use (e.g., anindustrial cleanupto 10-°* may al so al |l owf or
residential use at a1l0-4risklevel.) It isnot EPAsintent that the
ri sk range be partitioned into risk standards based solely on
categories of land use (e.g., withresidential cleanups at the 10°°
| evel and industrial cleanups at the 10 -4risk level.) Rather, the
ri sk range provi des the necessary flexibility to address the techni cal
and cost limtations, and the performance and ri sk uncertainties
inherent in all waste renediation efforts.

Land Use Considerations in Remedy Sel ection

As a result of the conparative analysis of alternatives with
respect to EPA's nine evaluationcriteria, EPAselects asite-specific
remedy. The renmedy determ nes the cleanup | evels, the vol une of
contam nated materi al to be treated, and t he vol une of cont am nated
material to be contai ned. Consequently, the renedy sel ection decision
determ nes the size of the areathat can be returnedto productive use
and the particular types of uses that w | be possible foll ow ng
remedi ati on.

The vol ume and concentration of contam nants |l eft on-site, and
t hus t he degree of residual risk at asite, wll affect futureland
use. For exanple, arenedial alternative may i nclude | eavingin place
contam nants in soil at concentrations protective for industri al
exposures, but not protective for residential exposures. Inthis case,
institutional controls shoul d be used to ensure that i ndustrial use of
the land is maintained and to prevent risks from residenti al
exposures. Conversely, arenedial alternative may result i n no waste
left in place and allowfor unrestricted use (e.g., residential use).

Results of the Renedy Sel ection Process

Several potential |and use situations could result from
EPA' s renedy sel ection decision. They are:

1 The remedy achi eves cl eanup | evel s that allowthe entire
siteto be avail able for the reasonably antici pated future
| and use i nthe baselinerisk assessnent (or, where future
| and use i s uncertain, all uses that coul d reasonably be
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antici pated).

The renedy achi eves cl eanup | evel s that al | ownost, but not
all, of the site to be available for the reasonably
antici pated future | and use. For exanple, inorder to be
cost effective and practicable, the renedy may require
creation of a long-term waste managenent area for
cont ai nnent of treatnent residuals or | ow | evel waste on a
smal | portion of the site. The cleanup levels in this
portion of thesitemght allowfor anorerestricted | and
use.

The renedy achi eves cl eanup | evel s that require a nore
restricted | and use than the reasonably anticipated future

| and use for the entiresite. This situation occurs when no
remedi al alternativethat is cost-effective or practicable

wi Il achieve the cleanup levels consistent with the
reasonably antici pated future land use. The site may still

be used for productive purposes, but the use woul d be nore
restrictedthanthe reasonably antici pated future | and use.
Furthernore, the norerestricted use could be along-term
wast e managenent area over all or a portion of the site.

I nstitutional Controls

| f any renedi al alternative devel oped duringthe FSwill require
arestrictedland useinorder to be protective, it is essential that
the alternative include conponents that will ensurethat it remain

protective. Inparticular, institutional controls will generally have
tobeincludedinthe alternativeto prevent an unantici pated change
inlandusethat couldresult i n unacceptabl e exposures to residual
contam nation, or, at a mninmum alert future users to the residual
ri sks and noni tor for any changes in use. |In such cases, institutional
controlswll play akey roleinensuringlong-termprotectiveness and
shoul d be eval uated and i npl enented with t he sane degree of care asis
given to other elenments of the remedy. In devel opi ng renedi al
alternatives that include institutional controls, EPA should
determne: the type of institutional control to be used, the existence
of the authority to inplenent theinstitutional control, and the
appropriate entity’'s resolve and ability to i mpl ement the
institutional control. Analternative may anticipate two or nore
options for establishinginstitutional controls, but shouldfully
eval uate all such options. Avariety of institutional controls may be
used such as deed restrictions and deed noti ces, and adopti on of | and
use controls by alocal governnment. These controls either prohibit
certain kinds of site uses or, at amnimum notify potential owners
or | and users of the presence of hazardous substances remai ni ng on
site at levels that are not protective for all uses. Were exposure
must be |imted to assure protectiveness, a deed notice al one
generally will not provide asufficiently protective renedy. Wile
t he ROD need not al ways specify the precise type of control to be
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i nposed, sufficient anal ysis should be shown in the FS and ROD to
support a conclusionthat effective inplenmentationof institutional
controls can reasonably be expected.

Suppose, for exanple, that a selectedrenmedy will be protective
for industrial |and use and | owl evel s of hazardous substances w ||
remainonsite. Anindustry may still be ableto operateits business
withthe sel ected renedy in place. Institutional controls, however,
generally will needto be establishedto ensurethelandis not used
for other, less restricted purposes, such as residential use, or to
alert potential buyers of any remaining contam nation.

Future Changes in Land Use

Where waste is left on-site at levelsthat wouldrequire limted
use and restricted exposure, EPAw || conduct revi ews at |east every
five years to nonitor the site for any changes. Such reviews should
anal yze the i npl ementati on and effecti veness of institutional controls
wi th the sane degree of care as other parts of the remedy. Should
| and use change, it wll be necessary to evaluate theinplications of
t hat change for the sel ected renedy, and whet her the renedy renai ns
protective. EPA sroleinany subsequent additional cleanupw || be
determ ned on a site-specific basis. If |andowners or others decide
at a future date to change the | and use in such a way that mkes
further cl eanup necessary to ensure protectiveness, CERCLA does not
prevent themfromconducting such a cl eanup as | ong as protectiveness
of the remedy i s not conprom sed. (EPA may i nvoke CERCLA section
122(e) (6), if necessary, to prevent actions that areinconsistent
with the original remedy.) Ingeneral, EPA woul d not expect to becone
i nvol ved actively inthe conduct or oversight of such cl eanups. EPA,
however, retainsits authority to take further response acti on where
necessary to ensure protectiveness.

Furt her | nfornation

| f you have any questions concerning this directive, please
call Sherri Clark at 703-603-9043.

NOTI CE: The policies set out inthis nmenorandumare i ntended sol el y as
gui dance. T eK are not intended, nor can they be relied upon, to
create any rights enforceabl e by anal partyin litigationwth the
United States. EPA officials may decide to followthe guidance
Br ovided in this nmenorandum or to act at variance wi th the gui dance,

ased on an anal ysi s of specific site circunstances. Renedy sel ection
deci si ons are nade and justified on a case-specific basis. The Agency
al soreserves the right to change thi s gui dance at any ti me wi t hout
public notice.
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