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U.S. Environmental Protection Agency
and
Nevada Division of Environmental Protection
National Priorities List Deferral Agreement
Anaconda Copper Mine Site, Lyon County, Nevada
I.

PURPOSE

The U.S. Environmental Protection Agency (EPA), Region 9, conducted a
preliminary assessment and site investigation of the Anaconda Copper Mine Site (Site)
located in Lyon County, Nevada, Comprehensive Environmental Response and Liability
Information System (CERCLIS) ID #NVD083917252, and determined that it qualifies
for placement on the National Priorities List (NPL).
On December 22, 2015, EPA sent a letter to the State of Nevada Governor’s Office,
which indicated its intent to list the Site on the NPL pursuant to the Comprehensive
Environmental Response and Liability Act (CERCLA) and requested the State of
Nevada’s position on listing. (Attachment A). The Governor’s Office sent a letter on
March 29, 2016, which offered the State’s conditional concurrence with EPA’s proposal
to list the Site. (Attachment B). In September 2016, EPA proposed the Site to the NPL.
After initial discussions in December 2016 and January 2017 between EPA, the
Nevada Division of Environmental Protection (NDEP), the Bureau of Land Management
(BLM), and Atlantic Richfield Company (ARC), and after meeting with governmental
representatives, which included but was not limited to, the Yerington Paiute Tribe, the
Walker River Paiute Tribe, Lyon County and City of Yerington, EPA made a decision in
February 2017 to postpone listing of the Site on the NPL while all parties evaluated
deferral options for a private funding solution. On April 19, 2017, EPA sent a letter to
NDEP (Criteria Letter) specifying the criteria that would be considered by EPA in
determining whether a deferral of Site cleanup to private funding under NDEP oversight
is appropriate. (Attachment C). Between February and June 2017, NDEP and ARC
developed a proposal for deferral of the Site from NPL listing. NDEP conducted outreach
with community stakeholders, including Lyon County, the City of Yerington, the
Yerington Paiute Tribe, the Walker River Paiute Tribe, and interested community
members. NDEP and ARC are entering into an Interim Administrative Settlement
Agreement and Order on Consent (IAOC) for performance of certain response actions at
the Site. Once fully executed, the IAOC will be attached to this Deferral Agreement as
Attachment D. On July 31, 2017, NDEP formally requested EPA deferral of the Site
under CERCLA § 105(h).
Based on NDEP satisfying the deferral criteria, EPA is deferring the final listing
of the Site on the NPL while NDEP completes necessary investigations and response
actions at the Site. This Deferral Agreement describes the steps NDEP will take to
ensure that adequate response actions are completed at the Site, so that it achieves a
status of Site completion in the Superfund Enterprise Information Management System
(SEMS) or its successor information system. The Site will not be evaluated further for
NPL listing or another response unless and until EPA receives new information of a
release or potential release posing a substantial threat to human health or the
environment or receives new information that the response actions completed pursuant
to this Deferral Agreement are no longer CERCLA-protective.

II.

IMPLEMENTATION

A.
State Program – NDEP is authorized under state water pollution control
law (NRS 445A) and hazardous substance control law (NRS 459) to implement a soil and
groundwater cleanup and mine reclamation program which should ensure that the
response actions at the Site are carried out and that these actions are protective of
human health and the environment. Furthermore, NDEP has sufficient capabilities,
resources, expertise and authorities to ensure that a CERCLA-protective cleanup, as
defined in Section II(D) of this Deferral Agreement, is conducted, and to coordinate with
EPA, BLM, the Yerington Paiute Tribe and Walker River Paiute Tribe (Tribes), other
interested agencies, and the public on different phases of implementation.
B.
Site Eligibility – The State has expressed interest in having the Site listing
deferred and in NDEP overseeing the response at the Site under state law. NDEP agrees
to pursue response actions at the Site in a timely manner. EPA and NDEP agree that a
deferral should address the Site sooner than, and at least as quickly as, EPA would
expect to respond.
The Site is included in the CERCLIS inventory and has been assessed and scored
for listing on the NPL. The State will not request, nor utilize, Federal funding to
implement any portion of the actions required by this Deferral Agreement.
C.

Community and Tribal Government Acceptance

1. Community Acceptance – NDEP provided deferral documents to
interested stakeholders in the community and held three roundtable meetings
to receive questions and concerns. A summary of community concerns and how
NDEP plans to address those concerns during deferral was included in the
NDEP July 31, 2017, deferral request.
2. Tribal Government Acceptance – In addition to the community
outreach discussed in paragraph II(C)(1), NDEP held individual meetings with
the Walker River Paiute Tribal Chair and environmental staff, as well as with
the Yerington Paiute Tribal Chair and environmental staff, and briefed the
Walker River Tribal Council and the Yerington Paiute Tribal Council on
deferral. NDEP has considered and responded to concerns and questions from
both the Yerington Paiute Tribe and the Walker River Paiute Tribe, including
requests for tribal financial support, preservation of Natural Resource
Damages claims, and tribal participation in review of Site investigation and
cleanup.
D.

CERCLA-Equivalent RI/FS and CERCLA-Protective Cleanup

1.
NDEP will implement a CERCLA-equivalent RI/FS for the entire
Site. The RI/FS should define the severity and areal extent of contamination both
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on the mine property and in soils and groundwater off the mine property. The
boundaries of the Site will be determined with consideration of contaminant
migration from the mine property as well as on-property contamination. The
CERCLA-equivalent RI/FS and remedial selection process will comply with
sections 121(b) and (d) of CERCLA and the NCP at 40 C.F.R. §§ 300.430(d-f).
2.
NDEP will implement a CERCLA-protective cleanup of the Site,
which for the purposes of this Deferral Agreement is defined herein as follows.
The response action will be protective of human health and the environment, as
generally defined for individual human exposure by an acceptable risk level for
carcinogens between 10-4 and 10-6 (using 10-6 risk level as the point of departure
for determining remediation goals for alternatives) and for non-carcinogens a
Hazard Index of 1 or less, and no significant adverse impacts to ecological
receptors. NDEP will give preference to solutions that will be reliable over the
long term. In addition, NDEP will ensure that any remedy selected at the Site
will comply with all applicable or relevant and appropriate federal
requirements, as defined in CERCLA, the NCP, and EPA Guidance, and more
stringent applicable or relevant and appropriate State requirements to the
maximum extent practicable under NDEP’s state authorities or as otherwise
allowed under CERCLA, the NCP, and Nevada State law.
An evaluation of environmental media, exposure pathways, and human and
ecological receptors will be investigated and assessed as part of the comprehensive
risk assessment conducted at the Site. As assurance that the remedy selected for
implementation at the site will be a CERCLA-protective cleanup, EPA expects that:
• NDEP will select a response action protective of human health and the
environment, as generally defined by a 10-4 to a 10-6 risk range (using 10-6
risk level as the point of departure for determining remediation goals for
alternatives) for carcinogens and a Hazard Index of 1 or less for noncarcinogens consistent with the NCP at 40 C.F.R. § 300.430(e)(2)(i)(A); See,
1995 Guidance, p.7.
• NDEP will ensure that the remedy selected at the Site (1) complies with federal
ARARs and state ARARs under NDEP’s state authorities, unless an ARARs
waiver is justified, (2) controls or eliminates sources, and (3) is effective and
reliable, consistent with CERCLA sections 121(b) and (d), 42 U.S.C. §§ 9621
(b) and (d).
E.
Natural Resources Trustees – NDEP will promptly notify the
appropriate state and federal trustees for natural resources of discharges and
releases at the Site that are injuring or may injure natural resources, and include the
trustees, as appropriate, in activities at the Site. NDEP shall, consistent with
CERCLA and the NCP, coordinate necessary assessments, evaluations,
investigations, and planning with the State, Tribes, and Federal trustees.
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F.
Tribal Government Participation – NDEP and EPA have existing nonSite specific consultation protocols with the Walker River Paiute Tribe and the
Yerington Paiute Tribe. NDEP and EPA expect to enter a Memorandum of
Understanding (MOU) with each Tribal Government to provide a framework for the
coordination with each Tribe in response actions and inter-government consultation
after deferral of the Site. EPA, NDEP, and the Tribes will use their best efforts to
finalize MOUs prior to execution of this Deferral Agreement. In the event EPA,
NDEP, and the Tribes are unable to finalize the MOUs prior to execution of this
Deferral Agreement, then EPA and NDEP will agree on a path forward with respect
to further negotiation with the Tribes on the MOUs prior to EPA and NDEP executing
this Deferral Agreement. Response actions on Tribal land are not subject to this
Deferral Agreement. NDEP will support efforts to fund Tribal governments at levels
that allow the Tribes to acquire assistance to interpret information relating to
response actions and related decisions performed and implemented under this
Deferral Agreement.
III.

PROCEDURAL REQUIREMENTS

A.
Roles and Responsibilities – NDEP has responsibility, with minimal
EPA involvement, to provide for a timely CERCLA-protective cleanup under state
authority and to support the public’s right of participation in the decision–making
process. EPA’s role will generally be limited to review of NDEP’s semi–annual and
annual reports and consultation on the proposed remedy. However, EPA may request
reports, data, or other documentation related to the remedial activities at the Site, as
it deems appropriate, or arrange for NDEP to provide certain draft documents for
EPA’s review, as they are prepared.
In the event that community members or the Tribal Governments identify
significant and valid concerns regarding engagement on or the protectiveness or
timeliness of the response actions implemented by NDEP, EPA will meet with NDEP
to discuss whether action is warranted.
B.
Schedule for Performance – A proposed schedule of events for the Site
cleanup is set forth in the following table. The dates in the table are subject to change.
EPA shall be notified of a change in Target Completion Date as soon as NDEP
becomes aware that such a change is necessary or unavoidable.
Target
Completion
Date1, 2

Task
Initiate Combined RI including Risk Assessment
(OU-2, 4b, 5, and 6)
Complete ROD1 Remedial Design
(3)
I Initiate ROD1 Remedial Construction
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Q2 2018

I

Q4 2019
Q4 2019

I

Complete All RI activities including Risk Assessment
Complete Feasibility Study for Groundwater and Northern
OUs (OU-1, 3, 4, 6, 7, and a portion of OU-5)
Complete Feasibility Study for Pit Lake and Southern OUs
(OU-2 and portions of OU-5)
Issuance of ROD (ROD2) for Groundwater and Northern
OUs (OU-1, 3, 4, 6, 7, and portion of OU-5)
Issuance of ROD (ROD3) for Pit Lake and Southern OUs
(OU-2 and portion of OU-5)
Complete ROD1 Remedial Action
Complete ROD2 RD/RA (4)
Complete ROD3 RD/RA (4)
Site Completion (4)

H2 2020
2021
2022
2023
2024
2024
2028
2029
2029

Table Notes:
(1) Target Date notes:
a. Target dates are subject to change for tasks that include work involving
interaction with Site property owners.
b. H – Half; Q – Quarter
(2) In addition to any interim measures that may be required by NDEP pursuant
to the IAOC Section VIII. D., “Groundwater Interim Measures” (Attachment
D), if the data indicate prior to NDEP’s selection of a groundwater remedy that
groundwater conditions warrant the implementation of active interim
measures, including, but not limited to, extraction and treatment to contain or
address the plume, then NDEP will have discretion to implement such
measures. Alternatively, if the data indicate that groundwater conditions
warrant the acceleration of the groundwater RI/FS and remedy selection,
NDEP will have discretion to separate the groundwater from the other OUs
and expedite the selection of a groundwater remedy. The data to be considered
include groundwater contaminant plume stability and trend analysis, rate of
groundwater contaminant migration, and actual or potential contamination of
drinking water wells, drinking water supplies or sensitive environments.
(3) The proposed schedule to initiate ROD1 construction may be re-evaluated, if
adequate cover material from public and private sources is not available on
site or at reasonable distances from the Site. If ROD1 construction is delayed,
the State will develop and implement a contingency plan of necessary interim
actions to prevent a release of Arimetco draindown fluids to the environment.
“ROD1” refers to the “Interim Record of Decision, Anaconda Mine Site,
Arimetco Facilities Operable Unit 8,” signed by U.S. EPA, BLM, and NDEP in
2017, and which includes OU-8 and portions of OUs 3, 4a, 5 and 6, as
necessary, to implement a constructible remedy.
(4) Target Dates for ROD2 RD/RA, ROD3 RD/RA, and Site Completion are
estimated and are dependent upon the outcome of the respective FS and ROD
development processes.
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C.
Documentation Submissions to EPA – NDEP will make available all Site
data, reports, and other documents to EPA upon request.
D.
Reporting to EPA – NDEP will provide management briefings to EPA at
least annually on whether the conditions in this Deferral Agreement are being met and
the progress in the investigation, assessment, and response actions. In addition, NDEP
will report to EPA at least semi–annually on any difficulties that it is having meeting
the conditions of this Deferral Agreement. Following the submission of a report required
or requested, EPA may request a briefing or meeting with NDEP to discuss the report(s).
E.
Proposed Remedial Action – NDEP will brief EPA on proposed remedial
actions (Draft Record of Decision Staff Report) before and after soliciting public
comment.
F.
Deliverable Review and Approval – Deliverables that have been submitted
to EPA by ARC and are pending EPA action at the time this Deferral Agreement is
executed will be transferred to NDEP for further action. Deliverables submitted to EPA
by ARC that have been reviewed and commented on but have not been incorporated into
a response action or order or directive at the time that this Deferral Agreement is
executed will be reviewed and considered by NDEP in future decisions and actions at
the Site. Deliverables scheduled to be submitted to EPA after this Deferral Agreement
is executed will be submitted to NDEP for further action on the same scheduled dates
the deliverables were due to be submitted to EPA.
G.
Roles and Responsibilities (BLM) – NDEP and BLM signed an MOU
defining each agency’s roles and responsibilities at the Site and how the agencies will
coordinate the continuing investigation and response actions under a deferral.
IV.

COMMUNITY PARTICIPATION

NDEP will ensure public involvement that is substantially similar to the intent
of the NCP, in accordance with the Community Involvement and Participation Plan
(Plan) finalized for the Site. NDEP will prepare a draft Plan within 90 days after this
Deferral Agreement is executed. The public will have 30 days to review the Plan and
provide comments. NDEP will prepare a final Plan 45 days after the public review and
comment period closes. The Plan will be designed to satisfy the requirements of the
NPL Deferral Guidance, NDEP’s regulations, and the unique needs of the Site and
surrounding community. NDEP will also ensure the following actions are undertaken:
A.
The Administrative Records and Site files will be maintained at NDEP
offices located at 901 South Stewart Street, Carson City, Nevada 89701.
B.
Site related documents will be available at one or more locations near the
Site and through a project website or internet based document repository.
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C.

Site related information will be provided to community groups.

D.
Through the Plan, the affected community will be able to acquire
independent technical assistance consistent with 40 C.F.R. Part 35, Subpart M in
interpreting information with regard to the nature of the hazard, investigations, and
studies conducted, and implementation decisions at the Site.
E.
As appropriate, NDEP will explain to the community and other parties
any differences between a response under this Deferral Agreement and a response
conducted under the NCP, including, but not limited to, any differences in cleanup
levels and public involvement.
V.

CERTIFICATION AND CONFIRMATION OF STATE RESPONSE ACTION

Once NDEP considers response actions for the Site or a portion of the Site to
be complete, it will certify to EPA, BLM, the Tribal Governments, and the affected
community that the remedy has been successfully completed and intended clean-up
levels and performance standards included in the applicable ROD have been achieved
(Certification). As part of this Certification, NDEP will submit for EPA’s and BLM’s
(for the public lands portion of the Site) review response action completion
documentation for the Site or a portion of the Site. The response action completion
documentation must be consistent with that described in the May 2011 OSWER
Directive “Close Out Procedures for National Priorities List Sites (OSWER Directive
9320-2-22) or the appropriate subsequent / later published EPA guidance
(Completion Report). Consistent with this Directive, actual construction or
implementation of a remedial action project on a portion of the Site that is designed
to achieve progress toward specific remedial action objectives (RAOs) identified in a
remedy decision document can be documented in a Remedial Action Report to support
the determination of Remedial Action Project Completion for that portion of the Site.
If EPA agrees the response action is complete, EPA will update the Site status in
SEMS or its successor to reflect achievement of Site completion or remedial action
completion for that portion of the Site addressed in NDEP’s Certification and
Completion Report.
Upon receiving NDEP’s Certification and Completion Report, EPA will either
(1) confirm in writing that the response has been completed or (2) within 90 days of
receipt of NDEP’s Certification and Completion Report, initiate a completion inquiry
to review the Completion Report and determine whether to confirm the Certification
from NDEP for the Site or the portion of the Site addressed in these documents. If
EPA initiates a completion inquiry, EPA will do one of the following; a) request
additional information from NDEP, or b) identify a deficiency in NDEP’s Certification
and Completion Report. If EPA requests additional information from NDEP, EPA
and NDEP will agree on a time frame for EPA to complete its review and either
confirm or identify a CERCLA-protective deficiency in NDEP’s Certification and
Completion Report. If a CERCLA-protective deficiency is identified by EPA, EPA will
consult with NDEP to address such deficiency(ies) hindering the confirmation and
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agree to a time frame for completion of that review. If EPA does not meet an actual
or agreed upon deadline in this section, NDEP may elevate a decision on a pending
action to the Regional Administrator. Once the required response at the Site is
recorded as complete, the Site or the portion of the Site addressed by NDEP’s
Certification and Completion Report will not be evaluated further for NPL listing or
another response unless and until EPA receives new information of a release or
potential release posing a substantial threat to human health or the environment or
receives new information that the response actions completed pursuant to this
Deferral Agreement are no longer CERCLA-protective.
VI.

AGREEMENT TERMINATION AND MODIFICATION

A.
EPA Termination – EPA may terminate this Deferral Agreement if: (1)
the response actions are unreasonably delayed or inconsistent with this Deferral
Agreement; (2) the response is not CERCLA-protective; (3) NDEP has not adequately
addressed the significant and valid concerns of the affected community or Tribal
governments regarding the response actions implemented by NDEP; (4) ARC
breaches its agreement(s) with NDEP and NDEP is unable to enforce compliance or
provide other sources of funding to complete the response action; or (5) NDEP is in
material breach of this Deferral Agreement. Prior to termination, EPA will provide
written notice of the basis for which EPA seeks to terminate this Deferral Agreement
and allow NDEP at least 45 days and up to 90 days to meet and discuss EPA’s
concerns and to propose a formal plan to resolve EPA concerns in lieu of termination.
In addition, EPA may terminate the deferral and implement emergency or timecritical response action without prior notice to NDEP if EPA determines such action
is necessary.
If EPA’s concerns cannot be resolved and this Deferral Agreement is
terminated, EPA will consider taking any necessary response actions including
resuming a rulemaking process to formally list the Site on the NPL. At that time,
EPA and NDEP will coordinate efforts to notify the community of the termination of
the deferral. These actions will assure the public that EPA will continue to respond
at the Site. At EPA’s request, NDEP will provide to EPA copies of all information in
its possession regarding the Site, to the extent permitted by Nevada law. In the event
of a termination, EPA agrees that it will not use the existence of this Deferral
Agreement, any other agreement entered into between NDEP and ARC to satisfy the
criteria for deferral, or any response actions performed by NDEP or ARC pursuant to
this Deferral Agreement and those other agreements as the basis for asserting
NDEP’s or ARC’s liability or responsibility for CERCLA response costs or response
actions at the Site.
B.
NDEP Termination – NDEP may terminate this Deferral Agreement if:
(1) adequate funding provided by ARC for completion of the remedy has become
unavailable prior to completion; (2) there has been a material change in conditions or
circumstances such that NDEP’s programs are no longer sufficient to manage the
Site; (3) the response action is unreasonably delayed; (4) the response is inconsistent
Page 8 of 9

with this Deferral Agreement; (5) ARC materially fails to perform Site activities as
agreed to in the IAOC or future consent orders, in a CERCLA-protective manner, or
otherwise in compliance with applicable federal and state law, and NDEP and ARC
cannot reach resolution on a dispute or ARC is not responsive to the State's
enforcement action; or (6) EPA is in material breach of this Deferral Agreement.
This Deferral Agreement is consistent with the NPL Deferral Guidance. This
Deferral Agreement may be modified at any time upon agreement of both parties.
EPA and NDEP retain their respective authorities and reserve all rights to take any
and all response actions authorized by law, including without limitation, emergency
or time-critical response action, if EPA determines that such action is necessary to
prevent a significant risk to human health or the environment.
VII. AGREEMENT APPROVALS

y of Feb uary, 2018.

DATED this 5th day of February, 2018.

BY: \;;::;;::~~~Yr\TTTIT;;:;:,-~'--------- - OTTPRUITT
.
Administrator
U.S. Environmental Protection Agency

ATTACHMENTS
A.

Letter, dated December 22, 2015, from the U.S. Environmental Protection Agency
to the Honorable Brian Sandoval, Governor of Nevada.

B.

Letter, dated March 29, 2016, from the Honorable Brian Sandoval, Governor of
the State of Nevada to the U.S. Environmental Protection Agency.

C.

Letter dated April 19, 2017, from the U.S. Environmental Protection Agency
to the Nevada Division of Environmental Protection.

D.

Interim Administrative Settlement Agreement and Order on Consent between
the Nevada Division of Environmental Protection and ARC.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105-3901

DEC :i, 2 201~.

OFFICE OF THE
REGIONA L ADMINISTRATOR

Honorable Brian Sandoval
Governor of Nevada
Governor' s Office
State Capitol
101 No1ih Carson Street
Carson City, Nevada 89701
Dear Governor Sandoval:
The United States Environmental Protection Agency ("EPA") intends to propose adding
the Anaconda Copper Mine, in Yerington, Nevada (the ··Site") to the Superfund National
Priorities List ("NPL") pursuant to its authority under Section 105 of the Comprehensive
Enviromnental Response, Compensation and Liability Act ('"CERCLA"), 42 U.S .C. §
9605. Addition of the Site 1 to the NPL is required to obtain federal funding toward
remedial action at the Site. See 40 C.F.R. § 300.425(b )(I). By this letter, EPA is seeking
the position of the State of Nevada on listing the Site on the NPL.
The Anaconda Copper Mine is an abandoned copper mine and extraction facility
covering an approximate 3,600 acres located in Lyon County, approximately two mi les
west of the City of Yerington. It includes both private land and federal land administered
by the Bureau of Land Management ('"BLM"). The Site was operated by the Anaconda
Copper Company from 1953 to 1978, which was acquired by Atlantic Richfield
Company ("ARC" ) in 1977. From 1988 until 2000, the Site was operated by Arimetco,
Inc. The operations released or left hazardous substances in the environment that require
response actions to mitigate exposures that are a substantial threat to the public health or
welfare or the environment.
The most immediate tlu-eat from the Site is the heap leach and fluid management system
that Arimetco, Inc. constructed and operated at the Site. When Arimetco abandoned the
Site in 2000 (additional background and history attached), it left an estimated 90 million
gallons of acidic solution in the system that even today produces continuous draindown.
Short of final remediation, this system requires constant management to avoid
degradation of the fluid ponds or an overflow. The consequence of either eventuality
could result in significant additional threats to the Mason Valley Groundwater Basin, a
I) The Anaconda Mine consists of the following operable units as shown in the attached figure:
Groundwater (OU-I); Pit Lake (OU-2); Process Area (OU-3); Evaporation Ponds/Sulfide Tailings (OU-4);
Waste Rock (OU-5); Oxide Tailings (OU-6); Wabuska Drain (OU- 7); and the Arimetco OU (OU-8).

ATTACHMENT A

Printed on Recycled Pap er

state resource precious to residents, tribes and agriculture alike . In 2015, NDEP
completed a conceptual closure plan for the ponds and heaps with a projected capital cost
of $30.4 million. To avoid failure of the Arimetco system, EPA and NDEP anticipate that
major construction on a final remedy for the system must begin by summer 2019. Federal
remedial funding cannot be made available to help address this system without adding the
Site to the NPL.
In the past year, NDEP has made a concerted effo1i to secure funding from private parties
but has been unsuccessful in obtaining funding commitments to date. Without an
identifiable private source of funding, the only mechanism to make federal funding
available is to add the site to the NPL. The reason for urgency is that funding needs to be
in place well before the current pond capacity is exceeded. Time is needed for the listing
and funding process to be completed so that funds may be available for final and
permanent remedial action, assuming private funds are not f01ihcoming. With your
supp01i, EPA would propose listing the Site in March 2016, and may seek final listing by
March 2017. NDEP may continue to explore other alternatives until listing becomes final ,
as it continues to do, but further delaying the listing process to accommodate negotiations
that have yet to produce a robust and comprehensive solution risks a gap in the potential
for federal funding to be available to address the Site, even for emergencies .
To prepare for a proposed listing in March 2016, EPA must obtain a written statement
from your office by January 29, 2016, which indicates both the State ' s conctmence and
support for listing the Anaconda Copper Mine Site on the NPL, or the State ' s nonsupp01i for NPL listing. The response may include conditions on support, including the
identification before January 2017 of a concrete alternative for I 00 percent funding to
provide a comprehensive solution for any fund-lead remedial action po1iions of the Site
(see the attached background and history for additional information regarding options for
formal and informal deferral of final NPL listing). If the State does not support listing,
the response letter must state Nevada ' s rationale as to why listing is 11ot warranted, and
identify the alternative remediation program or method that the State will employ to
ensure the risks at the Site will be addressed.
Listing will require EPA and the State to collaborate in the development of a superfund
state contract to provide the assurances required by CERCLA, including, for example, the
State' s statutory cost share for the remedial action and assumption of any operation and
maintenance responsibilities . Consistent with Section I 04( c )(3) of CERCLA, federal
funds will pay 90 percent of the costofremedial actions for the Site; the State of Nevada
will need to provide assurance for payment of the remaining IO percent.
EPA is committed to continue working cooperatively with the State, local community
and tribes tlu·oughout the listing and subsequent Superfund cleanup process.
We appreciate your consideration of this matter. If we do not receive a written response
from the State on or before January 29, 2016, we will assume that Nevada is in agreement
with EPA and we will proceed with proposing the Site for addition to the NPL. Should

you require any additional information on this matter, please do not hesitate to call me at
415-947-8702. Your staff may also wish to contact Enrique Manzanilla, Director of the
Superfund Division, at 415-972-3744.
Sincerely,

Attachments
Support Document on Addition of Anaconda Copper Mine to NPL
Figure. Anaconda-Yerington Mine Operable Units
cc: Pam Robinson, Policy Director, Nevada Office of the Governor
Leo Drozdoff, Director, Nevada Department of Conservation and Natural Resources
Laurie Thom, Chairman, Yerington Paiute Tribe
Bobby D. Sanchez, Chairman,Walker River Paiute Tribe
John Ruhs, Nevada State Director, Bureau of Land Management
James Woolford, Director, Office of Superfund Remediation and Technology
Innovation

ATTACHMENT: SUPPORT DOCUMENT ON
ADDITION OF ANACONDA COPPER MINE TO NPL
The Anaconda Copper Mine was operated by the Anaconda Copper Company from 1953
to 1978, which was acquired by Atlantic Richfield Company (“ARC”) in 1977. From
1988 until 2000, the Site was operated by Arimetco, Inc. During ARC’s operations, Site
activities included open-pit ore extraction, metals extraction with sulfuric acid, and the
disposal of tailings, process fluid, and waste rock. This 25-year period generated 189
million tons of tailings, much of it disposed on-Site in both lined and unlined ponds.
After Arimetco bought the mine property in 1988 it began operating a new copper
extraction process that employed a sulfuric acid solution to leach metals from both the
former Anaconda tailings and fresh ore from the nearby MacArthur Mine. The Arimetco
fluid management system utilized several lined ponds. In 2000, Arimetco abandoned the
Site without closing the heaps or the fluid management system as required by Nevada
law. Thereafter, Nevada’s Division of Environmental Protection (“NDEP”) assumed the
responsibility for emergency management of Arimetco’s acidic heap leach fluid system.
EPA initially proposed adding the Site to the NPL in December 2000, after conducting an
expanded assessment of the Site. Then-Governor Guinn declined to support listing,
noting the desire to persuade ARC and Arimetco to manage the Site in a manner that
might avoid the need for federal support. To facilitate an alternative to listing, EPA,
NDEP and BLM entered into a 2002 memorandum of understanding (“MOU”), which
provided interagency coordination and positioned NDEP as the lead agency. The United
States sought to obtain funding for the Site through the Arimetco 1998 bankruptcy case
but ultimately found that potential source depleted.
In 2003, the agencies became aware of significant radiological concerns in soil and
groundwater at the Site. In 2004, NDEP and EPA began discussions about the
effectiveness of the MOU process and whether, given the complexity of the radiologic
concerns, NDEP had sufficient resources to continue as the functional lead. On December
10, 2004, NDEP sent EPA a letter requesting that EPA formally assume the lead role at
the Site. On December 20, 2004, EPA accepted the lead role.
To respond to acute hazards, on March 31, 2005, EPA issued to ARC a unilateral
administrative order that required ARC to operate the Arimetco fluid management
system, incorporating the requirement from a previous NDEP consent order with ARC.
On January 12, 2007, EPA issued another unilateral order to ARC, directing it to conduct
a remedial investigation and feasibility study for remedial options for all parts of the Site
except the above-ground Arimetco facilities. In 2009, EPA and ARC executed an
administrative order on consent wherein ARC agreed to operate and maintain the
Arimetco fluid management system. ARC’s commitment does not include more
significant repairs to the system, nor does it include decommissioning the system.
Funds to repair and maintain the integrity of the Arimetco fluid management system have
been obtained ad hoc among EPA, NDEP, ARC and the current Site owner, Singatse
Peak Services (“SPS”). No funding other than federal remedial action funding has been
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identified for a permanent solution to the Arimetco heaps and the fluid management
system. EPA completed a remedial investigation and feasibility study in May 2012,
which would support selection of a final remedy for the Arimetco heaps and fluid
management system. Although EPA already had incurred at least $11 million on interim
costs toward the Arimetco fluid management system, EPA agreed to delay selection of
such final remedy at the request of NDEP to allow for the exploration of re-mining
options or other sources of private funding to permanently close the ponds and heaps. In
2015, NDEP completed its conceptual closure plan for the ponds and heaps to
supplement the EPA feasibility study, which identified a similar remedial plan as had
EPA’s feasibility study, still with a projected capital cost of approximately $30 million.
EPA and NDEP have explored remining options for the Site since at least 2009, when
SPS acquired the Site through the Arimetco bankruptcy in a deal based on future royalties
(with little potential to provide funding for response actions at the Site). EPA then agreed,
at NDEP’s request, to postpone a proposal to add the Site to the NPL to allow SPS to
conduct mine exploration and potentially put the mine back into use in a manner that
might mitigate environmental exposures. In June 2014, SPS announced an interest in
acquisition by Freeport Nevada, a subsidiary of the global mining company Freeport
McMoRan, which may conduct additional mining at the Site. Nonetheless, EPA
understands that Freeport Nevada will not complete the acquisition until first completing
three phases of diligence. All of the parties agree that remining at the Site still would not
occur for approximately ten more years. Even then, there is no certainty that remining
will occur in a manner to mitigate existing conditions at the Site and address the Fluid
Management System problem at hand.
NDEP’s latest effort to find alternative funding to address the Site in lieu of adding the
Site to the NPL was presented in its August 26, 2015 letter proposing to ARC and SPS a
state-oversight response that they fund, without federal involvement or covenants. EPA
understands that neither company believes that adding the Site to the NPL is a compelling
reason to assume additional obligations at the Site. No information available to EPA
suggests that either ARC or SPS will change its operations if the Site is added to the
NPL. Regardless, any negotiated alternative to listing must determine a remedy in a
manner consistent with the National Contingency Plan (“NCP”) process if the parties
intend to obtain complete federal covenants.
Separately, ARC has asserted that it believes itself not to be wholly responsible for the
groundwater contamination at the Site. EPA and NDEP have discussed that by all
technical and legal standards, ARC should be jointly and severally liable for the
groundwater contamination, but ARC’s current assertion leaves the groundwater also
without a certain and comprehensive means of remedial action.
To date, EPA has spent at least $21 million in response costs, more than half of which
went toward stop-gap measures for the Arimetco fluid system that have not advanced that
portion of the Site significantly closer to a final remedy. ARC continues to conduct Site
investigations and to maintain the Arimetco fluid management system pursuant to its
obligations to EPA. Because ARC is not committed to do more than maintain the fluid
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management system to prevent overflows, the ponds continue to precipitate hazardous
salts that fill in the evaporation ponds. EPA and NDEP anticipate that these precipitates
will reduce the capacity of the fluid system until the ponds begin to overflow, and that
major construction of system improvements must begin by summer 2019 to avert this
release. To date, neither company has made a proposal that contributes sufficient or
timely resources to provide a remedy for the Arimetco heaps and fluid management
system.
Since we have not secured private funding, it is time to pursue the option of public
funding to address this problem. The only way to access federal funding is by proposing
the Site to the NPL. We must move forward now, well before the current pond capacity is
exceeded, so that the listing and funding process will be complete and funds may be
available for final and permanent remedial action.
After proposing the Site to the NPL, EPA may defer final listing of the Site to the NPL at
the request of the State, either informally or in a formal manner pursuant to Section
105(h) of CERCLA, 42 U.S.C. § 9605(h). In the formal process, EPA generally must
defer final listing at the request of the State if the State or another party under an
agreement with or order from the State provides for the long-term protection of human
health and the environment in compliance with a State program that governs the response
action. In the formal deferral process, after one year EPA would determine whether the
State is making reasonable progress toward completing the response action. EPA may
provide an additional 180 days for the State to enter into an agreement with another party
to conduct the response action. An agreement that provides 100 percent private funding
of a response under Nevada law likely would satisfy this progress requirement. If such
progress were achieved, the formal deferral would continue. However, EPA may finalize
the listing if insufficient progress is made toward the response action or conditions
warrant the issuance of a federal health advisory.
Under the less formal process, if the State obtained any commitment to remediate the Site
that provided a compelling alternative to listing, EPA simply could make a decision to
not complete the final listing process. The informal approach is flexible in that regard, but
would not necessarily bind EPA against listing for the 18 month period mandated by the
formal deferral process. Under either the formal or informal approach, a commitment for
a phased response may be a reasonable start, leaving EPA to evaluate progress through
the course of the respective phases.
In addition, EPA has, by policy, created a “Superfund Alternative” approach that could
provide both a state-lead response and federal covenants. This approach has been used
successfully at the Rio Tinto Mine Site, in Elko County, Nevada. To obtain federal
covenants as a Superfund Alternative site, there must be 100 percent private funding of
the remedial action, which must adhere to NCP standards.
We are concerned that a gap in resources at the Site may result in discharges from the
Arimetco fluid system that significantly elevate the groundwater contamination levels in
the Mason Valley Groundwater Basin. The Office of the State Engineer of the State of
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Nevada concluded that the groundwater resources of the Mason Valley are being depleted
at an alarming rate and it is essential for the welfare of the area that immediate action be
initiated to protect these groundwater resources. Protecting resources from contamination
is more efficient than removing contamination once it exists, and establishing a
comprehensive remedy for groundwater will prevent further migration of contaminants
from the Site. Groundwater resources statewide should be protected to ensure beneficial
uses for agriculture, livestock watering, and residents with individual domestic wells.
The groundwater beneath the Site and extending to the north and west of the Site already
contains levels of arsenic, uranium, and other heavy metals above state and federal
drinking water standards. While prediction of future movement of site-related
contaminants in groundwater is not an exact science, in the past year, consultants to
Atlantic Richfield Company produced documentation showing that mine impacted
groundwater has traveled more than halfway from the Site property toward the Yerington
Paiute Tribe Reservation. The Yerington Paiute Tribe have installed a treatment system
to address elevated levels of arsenic and uranium in Tribal wells, but it remains uncertain
whether the system would be able to address any additional loading of arsenic, uranium,
and other heavy metals that may occur. A comprehensive remedy will alleviate the
impacts to the Yerington Paiute Tribe, particularly as increased contaminant
concentrations may challenge the Yerington Paiute Tribe treatment system.
In addition, more than 100 households near the Site currently receive bottled water under
a program that has continued for more than a decade. A pending municipal water line
extension, resulting from private litigation against ARC, is not anticipated to be installed
until later this winter, and not all well owners agreed to this settlement. Those residences
not hooked up to the municipal water line will continue to be impacted or threatened by
groundwater contamination if the groundwater resource is not restored.
Some community sectors have stated a concern with an alleged “stigma” from adding a
site to the NPL. In EPA’s experience, adding a site to the NPL demonstrates that the site
is being managed and is not uncontrolled, and generates data to demonstrate that any
potential exposure pathways are mitigated. By not adding the Site to the NPL, local
industry such as nearby onion farms are at continued risk that competition will allege that
local products are tainted, as happened in 2009. At that time, EPA provided data that was
available because of its activities at the Site, which demonstrated that local produce was
safe and not tainted. EPA will continue to act as it has to dispel statements that
inaccurately link the Site to the quality of agricultural products, but without developing a
comprehensive remedy, appropriate assurances may not be available in the future.
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March 29, 2016
Mr. Jared Blumenfeld
Regional Administrator
EPA Region IX
75 Hawthorne St.
San Francisco, CA 94105-3901
Dear Mr. Blumenfeld :
This letter is in response to your correspondence of December 22, 2015 seeking the position of
the State of Nevada on the listing of the Anaconda Copper Mine (Site) in Lyon County on the
Superfund National Priority List (NPL). You will recall I requested additional time for my response
so that the State could continue to work with local stakeholders. That process was very
productive, thanks in part to your recent visit to Lyon County.
My concurrence, albeit cautious, with your proposal to proceed with listing the Site on the NPL is
based upon meetings held with community and Tribal leaders, conversations and meetings we
have had, and our understanding that EPA will work with Nevada to favorably resolve the
conditions listed below. The Environmental Protection Agency's (EPA) stated reason for
proposing to list the Site now is to provide federal funding to address future management of
residual draindown fluids from the former Arimetco operations which are on a relatively small
portion of the overall Site. It is my understanding that the Atlantic Richfield Company (ARC) denies
responsibility for the Arimetco section of the Site but remains responsible for all other portions of
the Site.
In discussions with local elected officials, community leaders, stakeholders and State agency
leaders, I have consistently heard that everyone involved wants timely and responsible remedies
at this Site. I have also heard a number of frustrations related to EPA's management of the Site
and concerns about its desire for listing the Site on the NPL.
First, there has long been frustration on the part of community leaders and agricultural producers
over perceived distortions -- by EPA and others -- in the media related to the relative risks posed
by the Site. As you know, ARC is responsible for the vast majority of Site issues, including
groundwater contamination , and I have been assured that the public is not being exposed to Site
contaminants. That fact needs to be more clearly articulated by EPA. Affected domestic well
owners have been provided with alternate water supplies and the City of Yerington public water
system , which has never been impacted by the Site, is being extended to serve these residents.
As you know, I have been assured by the Nevada Division of Environmental Protection (NDEP)
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and EPA, based on all available information, that the Anaconda Site has had no impacts to
agricultural land or the products grown on land in Mason Valley. Based on that information, crops
and livestock raised in the Yerington area should be considered safe for consumption . EPA needs
to make this point very clear on its website and in any future announcements regarding this Site.
The fluid management system on the Arimetco area is being actively managed to prevent any
releases, but it requires a long-term remedy to prevent future degradation of groundwater
resources. Since EPA has not yet held ARC responsible for the abandoned Arimetco heap leach
pads, the issue is one of funding for long-term closure of the heaps and reclamation work.
Second, there is profound skepticism that federal funds will actually be made available even if the
Site is listed on the NPL. Community leaders are generally aware that EPA's Superfund budget
is dependent on the federal appropriations process and that funding for any specific site is a
competitive process, with far more demands than available resources. In recent years, EPA has
only funded a relatively few new Superfund construction starts. My cautious concurrence is based
on the understanding from our conversations, as well as those you've had with the community,
that EPA anticipates it will properly fund the Arimetco remedy in 2017 and is fully committed to
this project. Based on our discussions, the expected timeline is the following: (1) receive
Nevada's concurrence letter; (2) begin application process for listing by September 2016; (3)
public comment period; (4) final listing March 2017; (5) funding panel meets and makes
recommendations March 2017; and (6) project work begins by the end of calendar year 2017.
Third, there seems to be universal frustration with the previous pace of work at the Site and the
lack of a meaningful schedule. I am told the real priorities at the Site relate to three of the seven
"operable units" which are all the responsibility of ARC: groundwater; the evaporation
ponds/sulfide tailings; and the Wabuska Drain. The most glaring example of EPA's failure to
adequately prioritize and schedule work relates to its oversight at the former Anaconda
evaporation ponds at the north end of the Site. All parties involved with the Site agree that
addressing these ponds is a top environmental priority in the context of the overall Site cleanup
and yet EPA has not established any overall project schedule and has not required ARC to provide
a specific project schedule. You cite in your December 22, 2015 letter concern for the
groundwater resource, yet fail to address a known source of contamination with a viable
responsible party in ARC to conduct the work and ample enforcement authority to compel the
work.
I believe your recent visit to the Site brought these frustrations to the fore and I appreciate the
conversations you have had with my staff about a path forward . I also recognize that the Arimetco
fluid management system is a long-term issue at the Site that needs to be addressed with a
permanent remedy and is the driving force for the proposed listing.
Despite our best efforts, the State and local stakeholders have been unable at this time to secure
an agreement for a public-privately funded solution that meets the permanent remedy
requirement. Therefore, the State will reluctantly concur with initiating the NPL listing process,
based upon the following understandings:
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1. Communications strategy and close coordination on public messaging. Thank you for
personally agreeing on the critical importance of developing a collaborative
communications team with all the community stakeholders and the State to get out
accurate, clear, consistent and timely information . There have been real impacts to
agricultural producers due to exaggeration of the Site risks and misstatement of material
facts. Coordination and collaboration on public statements is essential to convey accurate
information. Mason and Smith Valleys account for a substantial portion of the agricultural
product sales in Nevada, registering over $225 million annually. Incomplete or incorrect
media information has resulted in rumors and negative effects on this important industry.
The communications team needs to work quickly to modify the Community Involvement
Plan and develop a coherent communications strategy prior to the proposed listing to
address these concerns and put Site risks in the proper context, as noted above.
Consistent with past EPA statements, it is critical that the EPA website and all general
correspondence and media communications provided by EPA include a statement that
there is no evidence that contamination from the Site has affected any agricultural
products in the area. Finally, it is imperative for EPA to provide the joint communications
team with timely data on the progress being achieved on clean-up, including budget and
milestones. And when appropriate, we appreciate that EPA will proactively seek out
opportunities to issue joint press releases with the State, local, and/or tribal governments,
and community leaders.
2. Assurances and contingency plan if federal funds are not available for a permanent
remedy. EPA must assure that federal funding will be made available if the Site is listed
on the NPL. If EPA is unsuccessful in securing sufficient federal funds to permanently
close the Arimetco portion of the Site, EPA must develop and implement a contingency
plan of necessary interim actions to prevent a release of Arimetco draindown fluids to the
environment.
3. EPA commitment to Site priorities and schedule. Community leaders do not want to see
the Site languishing on the NPL as we have seen at the Carson River Mercury Site. In
consultation with the NDEP, EPA must develop and commit to a prioritized five year
schedule for Site work and adhere to that schedule to get critical path work done
expeditiously. This schedule should be developed by June 2016, posted on the EPA
project website , and be updated on a quarterly basis and reviewed at public meetings.
EPA must be willing to evaluate, select, and require implementation of remedies that are
consistent with standard mine reclamation work in Nevada. EPA must also commit to
holding ARC accountable for completing its work in a timely manner. Furthermore,
assurances need to be provided that EPA, in consultation with the State and community,
will take immediate steps to remove the Site from the NPL when cleanup goals have been
met.
4. State lead for the Arimetco portion (OU-8). NDEP has demonstrated recent success in
serving in a lead role at the Rio Tinto site. I believe similar success is possible in managing
the work related to the Arimetco heap closure and fluid management system remedies
and request NDEP serve as the lead agency.
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5. Flexibility on State Cost Share. Nevada is a very lean State government and has limited
resources. If federal funds are used for a final remedy, the State may not be able to fund
10% of capital costs up front and may need to establish an appropriate funding
arrangement with EPA over time . We also assume that any O&M costs the State may be
liable for would occur after a final remedy for the Arimetco portion of the Site is
implemented and that the State would not be responsible for operating the fluid
management system in the interim.
6. Preserve option for a State-led public-private funding solution. Agreement on an
alternative funding mechanism for the Site has not yet emerged from our ongoing
discussions with private parties. However, deferral to this option, including deferral to a
re-mining proposal, should remain available as a future possibility.
believe the above represents reasonable conditions that respond to environmental and
economic concerns responsibly, respects the concerns of community leaders and area residents,
and reflects our communications and those you have conducted with the community as well. If
you have any questions regarding this letter, please contact Leo Drozdoff, Director, Department
of Conservation and Natural Resources, at 775-684-2710.

cc:

Joe Mortensen, Chairman, Lyon County Board of County Commissioners
George Dini, Mayor, City of Yerington
U.S . Senator Harry Reid
U.S. Senator Dean Heller
Congressman Cresent Hardy
Congressman Mark Amodei
Laurie Thom, Chairwoman, Yerington Paiute Tribe
Bobby D. Sanchez, Chairman, Walker River Paiute Tribe
Jeffrey Page, County Manager, Lyon County
Dan Newell, City Manager, City of Yerington
Leo Drozdoff, Director, Department of Conservation and Natural Resources
David Emme, Administrator, Division of Environmental Protection
John Ruhs , Nevada State Director, Bureau of Land Management
Enrique Manzanilla, Director, US EPA Region 9 Superfund Division

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street
San Francisco, CA 94105-3901

April 19, 2017
Greg Lovato
Administrator
Nevada Division of Environmental Protection
901 South Stewart Street, Suite 4001
Carson City, NV 89701
Re:

Criteria for Deferral of Final NPL Listing of the Anaconda Mine Site

Dear Mr. Lovato:
On February 13, 2017 the U.S. Environmental Protection Agency, Region 9,
received for review and comment a draft document from the Nevada Division of
Environmental Protection entitled “U.S. Environmental Protection Agency and Nevada
Division of Environmental Protection National Priorities List Deferral Agreement
Anaconda Mine Site, Lyon County, Nevada.”
As background, EPA had proposed the Anaconda Mine Site for inclusion on the
Superfund National Priorities List in September, 2016. This action was supported by
Governor Sandoval in a letter dated March 29, 2016. In his letter, Governor Sandoval
stated as an understanding accompanying his concurrence that deferral to a State-led
public/private funding solution remain available for exploration as an alternative to final
NPL listing of the Site. In February 2017, EPA postponed its decision on final listing of
the Site until June 2017 to allow time for evaluation of deferral as an alternative to final
listing.
The draft Deferral Agreement references EPA’s May, 1995 Guidance on Deferral
of NPL Listing Determinations while States Oversee Response Actions (1995 Guidance),
which contains the basic framework for an acceptable deferral. The draft Deferral
Agreement proposes Atlantic Richfield Corporation as the “viable and cooperative PRP”
willing to conduct all necessary response actions at the Site, as required by the 1995
Guidance.
This letter provides NDEP additional detail and clarification on a few of the key
criteria that will be considered by EPA in determining whether a deferral to Site cleanup
by ARC under NDEP oversight is appropriate. By separate communication, EPA’s
attorneys will provide specific comments on the draft Deferral Agreement.
A final NDEP/EPA deferral agreement and related NDEP/ARC agreements
should contain at a minimum the following assurances, as required by CERCLA, the
National Contingency Plan, and the 1995 Guidance:
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1.

Assurance that a CERCLA equivalent Remedial Investigation and Feasibility
Study will be conducted at the Site.

The RI/FS should define the severity and areal extent of contamination both on
the mine property and in soils and groundwater off the mine property. The boundaries of
the Site will be determined with consideration of contaminant migration from the mine
property as well as on-property contamination. The RI/FS scope of work must address the
entire Site.
A CERCLA-equivalent RI/FS should determine applicable or relevant and
appropriate requirements, assess associated human health risks, and ecological risks, and
evaluate remedial alternatives, including consideration of remedial technologies that
when implemented are (1) protective of human health and the environment; (2) meet
ARARs under federal and NDEP’s state authorities; (3) treat/remove sources or
otherwise contain sources; and (4) are reliable over the long term. See, CERCLA sections
121(b) and (d), 42 U.S.C §§ 9621(b) and(d); NCP at 40 C.F.R. §300.430(f); 1995
Guidance, p.7.
A sampling and analysis plan, quality assurance/quality control plan and health
and safety plan should be prepared, consistent with the NCP at 40 C.F.R. §§
300.430(b)(6) and (8).
2.

Assurance that the remedy selected for implementation at the site will be a
CERCLA-protective cleanup and will be substantially similar to a CERCLA
response.

To clarify the standard “substantially similar to a CERCLA response,” EPA
expects that:
•

NDEP will select a response action protective of human health and the
environment, as generally defined by a 10-4 to a 10-6 risk range for carcinogens
and a hazard index of 1 or less for non-carcinogens consistent with the NCP at 40
C.F.R. § 300.430(e)(2)(i)(A); See,
- -1995 Guidance, p.7.

•

NDEP will ensure that the remedy selected at the Site (1) complies with all
federal ARARs and more stringent state ARARs under NDEP’s state authorities,
unless an ARARs waiver is justified consistent with CERCLA’s requirements, (2)
controls or eliminates sources, and (3) is effective and reliable, consistent with
CERCLA sections 121(b) and (d), 42 U.S.C. §§ 9621 (b) and (d).

•

NDEP will ensure that groundwater is restored to its beneficial use, consistent
with the NCP, 40 C.F.R. § 300.430(a)(1)(iii)(F), unless an ARARs waiver is
justified consistent with the requirements of CERCLA section 121(d)(4)(c), 42
U.S.C. § 9621(d)(4)(c). Since the impacted aquifer has been and is used for
drinking water, the attainment of MCLs for groundwater established under the

Safe Drinking Water Act, 42 U.S.C. § 300f et seq., incorporated by section
121(d)(2)(A)(i) of CERCLA, will be relevant and appropriate requirements. 42
U.S.C. § 9621(d)(2)(A)(i).
When the remedy has been completed, if NDEP determines that it meets the
criteria for a CERCLA protective cleanup, then NDEP will certify to the EPA Region and
the affected community that the remedy meets the standards of a CERCLA-protective
cleanup. As part of this certification, the NDEP will submit to EPA remedial action
completion documentation substantially similar to EPA’s “Remedial Action Report”
(OSWER Directive 9355.0-39FS).
3.

Assurance that appropriate enforcement mechanisms will be in place during the
response activities at the site.

All Site response actions should be completed without requiring federal
Superfund program enforcement or funding. Enforceable agreement(s) between NDEP
and ARC to conduct all site response actions should be executed prior to a final deferral
agreement between NDEP and EPA. Specifically, EPA expects to be assured that the
enforceable agreement(s) provide for the following:
a. All investigative work necessary to characterize the full nature and extent of
contamination will be completed in a timely manner.
b. The RI and FS will result in timely preparation of proposed plan(s) and
record(s) of decision.
c. Final cleanup decision-making authority will be exercised by NDEP.
d. ARC will conduct the remedies selected and will conduct future operation and
maintenance of the remedy(ies).
4.

Preservation of the rights of the federal Natural Resource Trustees

EPA understands that NDEP has notified the Natural Resource Trustees of
negotiations for deferral of final listing to State authorities and will ensure the Trustees’
continued involvement in the cleanup process, as appropriate. EPA also understands that
the Trustees and ARC are addressing any Natural Resource Damage claims directly
between themselves.
5.

Assurance of support for Tribal involvement

EPA has both a federal trust responsibility to Tribes and a government-togovernment relationship with Tribes. To preserve tribal rights of consultation in any EPA
activity which would significantly affect tribal interests, NDEP will develop a
Memorandum of Understanding, or amend an existing MOU, with any tribe affected by
the Anaconda mine site describing the affected tribe or tribes’ role in the planning,
investigation and cleanup process, including, as appropriate, funding to the affected tribes

to ensure their ability to participate fully in the process. EPA will continue to consult
directly with affected Tribes in conjunction with EPA' s periodic review of progress and
protectiveness of the Site cleanup by ARC under NDEP oversight.

6.

Assurance of support for community involvement

CERCLA requires that the community affected by potential NPL sites be
provided opportunity for meaningful engagement in the site cleanup process. NDEP will
develop and implement a community involvement plan and, as appropriate, ensure the
availability of funding for community technical assistance similar to EPA's Technical
Assistance Grants.
I hope that this letter clarifies these criteria that EPA will apply in its evaluation
of the potential deferral ofNPL listing of the Anaconda Mine Site to NDEP response
authorities. Please note that the enumeration of certain criteria for deferral does not in any
way constitute a waiver of other EPA retained authorities or rights under CERCLA, the
National Contingency Plan or relevant EPA guidance. Please also note that EPA may
pursue recovery under its own authorities of the costs it has incurred related to the Site.
If you have any questions or comments, please feel free to contact me at any time.

~--=-- ---

Sincerely,

Enrique Manzanilla
Director, Superfund Division

cc:

Brian Amme, Bureau of Land Management
Laurie A. Thom, Yerington Paiute Tribe
Amber Torres, Walker River Paiute Tribe
Jeffrey Page, Lyon County
Dan Newell, City of Yerington

NEVADA DIVISION OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF:

INTERIM ADMINISTRATIVE
SETTLEMENT AGREEMENT AND
ORDER ON CONSENT FOR:
(i) REMEDIAL DESIGN / REMEDIAL
ACTION, (ii) SITE-WIDE REMEDIAL
INVESTIGATION / FEASIBILITY
STUDY, AND (iii) FLUID
MANAGEMENT

Anaconda Copper Mine Site
Lyon County, Nevada
Atlantic Richfield Company
Respondent

Proceeding under Section 107 of the
Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA),
42 U.S.C. § 9607, and Chapters 445A, 445B,
459, and 519A of the Nevada Revised Statutes
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I.

JURISDICTION AND GENERAL PROVISIONS

1.
This Interim Administrative Settlement Agreement and Order on Consent
(“Settlement”) is entered into voluntarily by the Nevada Division of Environmental Protection (the
“Division”) and Atlantic Richfield Company (“Respondent”). This Settlement provides for:
(a) Respondent’s design and performance of the remedial action embodied in the Interim Record of
Decision (“ROD-1”) executed by the Division, the United States Environmental Protection
Agency (“EPA”), and the United States Bureau of Land Management (“BLM”) on July 24, 2017
(the “Remedial Action”) for certain portions of the Anaconda Copper Mine Site generally located
in Lyon County, Nevada (the “Site”); (b) performance of remedial investigations and feasibility
studies (including risk assessments) (“RI/FS”) for other portions of the Site; (c) interim operation
and maintenance of the Site’s fluid management system (“FMS”); (d) payment of certain response
costs incurred by the Division; (e) implementation of interim measures reasonably necessary to
prolong the life of, and maintain sufficient capacity in, the FMS prior to the selection and
completion of the remedial action within other portions of the Site; and (f) the Division’s ability to
require other interim measures determined to be necessary to address contaminant migration or
prevent exposure to Site-related contaminants and to ensure CERCLA Protectiveness.
2.
The Division is exercising its jurisdiction over this matter pursuant to Section
105(h) of the Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA”), 42 U.S.C. § 9605(h); the National Priorities List Deferral Agreement entered
between EPA and the Division (“Deferral Agreement”); and all legally applicable sections of
Nevada Revised Statutes (“NRS”) Chapters 445A, 445B, 459, and 519A and CERCLA, 42 U.S.C.
§§ 9601 et seq.
3.
Respondent has consented to the Division’s jurisdiction under each authority
lawfully exercised by the Division, including all applicable sections of the NRS and CERCLA,
Section 105(h) of CERCLA, 42 U.S.C. § 9605(h), and the Deferral Agreement, over Respondent
regarding the content of this Settlement and its jurisdiction to enter such agreements. Respondent
shall not challenge the terms of this Settlement or the Division’s jurisdiction to enter and enforce
this Settlement; however, Respondent does not waive its right to challenge the Division’s
interpretation of any terms or conditions of this Settlement through Dispute Resolution in Section
XVIII (Dispute Resolution).
4.
EPA has not listed the Site on the National Priorities List (“NPL”), and it is
deferring the lead agency role at the Site under the Deferral Agreement. The Division has sufficient
capabilities, resources, expertise, and authorities to ensure that a CERCLA-Protective cleanup is
conducted at the Site and to coordinate with EPA, the BLM, the Yerington Paiute Tribe (“YPT”) and
Walker River Paiute Tribe (“WRPT”) (collectively, the “Tribes”), other interested agencies, and the
public on different phases of implementation of the cleanup.
5.
The Division and Respondent previously entered into a Framework for Agreement
for Orphan Share Funding and Remedy Implementation, dated June 13, 2017 (the “Framework
Agreement”), which establishes a framework and key terms under which Respondent will
voluntarily assume costs attributable to a now insolvent former owner and operator of the Site,
and perform and fund a substantial portion of the Remedial Action, the RI/FS, and other response
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actions at the Site. To the extent that this Settlement conflicts with the terms of the Framework
Agreement, this Settlement will control any rights or obligations of the Parties related to the Site.
6.
Consistent with the Deferral Agreement, selection and implementation of a final
remedy that will provide CERCLA Protectiveness will be the guiding principle for remedy
decisions at the Site, including any decisions made by the Division based on the RI/FS. The
Division and Respondent intend that the Remedial Action, the RI/FS, and other response actions
performed under Division-lead oversight at the Site should proceed on a site-wide, holistic basis,
rather than as one operable unit at a time, to take full advantage of the efficiencies derived from
fewer mobilizations, to allow for the prioritization of response actions that best address the most
significant Site risks in a timely fashion, and to maximize the utilization of resources, including onsite materials, in the implementation of the Remedial Action and other response actions.
7.
Respondent has undertaken past response actions at the Site pursuant to
administrative orders issued by or entered into with the Division and EPA. Any such prior orders
issued by or entered into with the Division are hereby terminated, as of the Effective Date, and the
Division releases Respondent from all obligations and responsibilities arising therefrom.
Respondent is separately negotiating the termination of and release from any such prior orders
issued by or entered into with EPA.
8.
Because EPA is deferring listing the Site on the NPL while the Division oversees
response actions at the Site, the Division has notified EPA as well as the United States Department
of Interior, the Tribes, and the Nevada Department of Wildlife of this Settlement.
9.
The Division and Respondent recognize that this Settlement has been negotiated in
good faith and that Respondent’s entry into, and the actions undertaken by Respondent in
accordance with, this Settlement do not constitute an admission of any liability. Respondent does
not admit, and retains the right to controvert in any subsequent proceedings other than proceedings
to implement or enforce this Settlement, the validity of the findings of facts, conclusions of law,
and determinations in Sections IV (Findings of Fact) and V (Conclusions of Law and
Determinations) of this Settlement. The Division and Respondent agree to comply with and be
bound by the terms of this Settlement and further agree that they will not contest the basis or
validity of this Settlement or its terms.
10.
Notwithstanding the foregoing, the Division acknowledges that Respondent asserts
it is entitled to statutory and other legal defenses to joint and several liability for performance of
response actions and payment of response costs incurred or to be incurred with respect to certain
operable units, structures, areas, and features at the Site. By entering into this Settlement and
agreeing to perform and/or fund response actions called for under this Settlement, Respondent
does not waive, and the Division does not contest the availability of, these defenses.
Respondent’s agreement to perform and/or fund response actions under this Settlement shall in no
way alter Respondent’s defenses or result in Respondent being liable for any response actions or
response costs for which it would not otherwise be liable under CERCLA or Nevada law as a
result of its past ownership of or activities at or relating to the Site.
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II.

PARTIES BOUND

11.
This Settlement is binding upon the Division and upon Respondent and their
respective successors and assigns as long as it remains in effect. Any change in Respondent’s
ownership or corporate status including, but not limited to, any transfer of assets or real or
personal property shall not alter Respondent’s or the Division’s responsibilities and obligations
under this Settlement.
12.
In the event that (i) either the Division or EPA terminates the Deferral Agreement,
and (ii) EPA orders, pursuant to Section 106 of CERCLA, 42 U.S.C. § 9606, or otherwise requires
that Respondent perform any response actions at the Site, either Party may immediately and
unilaterally terminate this Settlement by providing written notice to the other Party. The Division
shall not terminate the Deferral Agreement unless it first determines and provides written
notification to Respondent that: (a) adequate funding provided by Respondent for completion of
the Remedial Action has become unavailable prior to Certification of Remedial Action
Completion pursuant to Paragraph 172; (b) Respondent materially fails to perform any Work
required by this Settlement, in a CERCLA Protective manner, or otherwise in compliance with
applicable federal and state law, and the Division and Respondent cannot reach resolution on a
dispute or Respondent is not responsive to the Division’s enforcement action; (c) there has been a
material change in conditions or circumstances such that the Division’s authorities and programs
are no longer sufficient to manage the Site; (d) the Remedial Action is unreasonably delayed; (e)
performance of the Remedial Action is inconsistent with the Deferral Agreement; or (f) EPA is in
material breach of the Deferral Agreement. As to the conditions in items (a), (b), (d), and (e) in
the prior sentence, the Division shall provide Respondent an opportunity to cure the condition
within 30 days of notice to Respondent before terminating the Deferral Agreement.
13.
The Division’s and Respondent’s undersigned representatives each certifies that he
or she is fully authorized to enter into the terms and conditions of this Settlement and to execute
and legally bind the Division and Respondent to this Settlement.
14.
Respondent shall provide a copy of this Settlement to its Supervising Contractor(s)
(as defined in Paragraph 15.zz) and direct its Supervising Contractor(s) to perform all Work, and
require all Work performed by any subcontractors to be, in conformity with the terms of this
Settlement. Respondent or its Supervising Contractor(s) shall provide written notice of this
Settlement to all subcontractors hired to perform any portion of the Work required by this
Settlement. Respondent shall nonetheless be responsible for ensuring that its contractors and
subcontractors perform the Work in accordance with the terms of this Settlement.
III.

DEFINITIONS

15.
Unless otherwise expressly provided herein, terms used in this Settlement that are
defined in CERCLA, the NRS, or in regulations promulgated under CERCLA or the NRS shall
have the meaning assigned to them in CERCLA, the NRS, or in such regulations, including any
amendments thereto. Whenever terms listed below are used in this Settlement or its attached
appendices, the following definitions shall apply:
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a.
“Affected Property” shall mean all real property at the Site and any
other real property where the Division determines, at any time, that access, land, water, or
other resource use restrictions are needed to implement the Remedial Action or the RI/FS.
b.
“Anaconda Copper Mine Site Special Account” shall mean the interest
bearing special account established and maintained by or on behalf of the Division for the
purpose of conducting or financing future response actions at or in connection with the Site. The
account may be named something other than the “Anaconda Copper Mine Site Special
Account.”
c.
“ARAR” shall mean applicable or relevant and appropriate requirements, as
defined in Section 121(d) of CERCLA, 42 U.S.C. § 9621(d), and as identified in the ROD-1 or in
any amendment thereto or explanation of significant difference therefrom.
d.
“Arimetco Facilities” shall mean the facilities constructed and/or operated
by Arimetco Inc. at the Site, including the heap leach pads (“HLPs”), the FMS, and the solvent
extraction / electrowinning (“SX/EW”) processing plant, located within and comprising OU-8.
e.
“BLM” means the U.S. Department of Interior Bureau of Land
Management and its successor departments, agencies, or instrumentalities.
f.
“CEM” shall mean a Certified Environmental Manager certified by the
State of Nevada under Nevada Administrative Code (“NAC”) § 459.972 or § 459.9724.
g.
“CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. §§ 9601-9675.
h.
“CERCLA Protective” or “CERCLA Protectiveness” shall mean the level
of protectiveness of human health and the environment provided by a response action that is
consistent with the applicable requirements of CERCLA, including: a risk level for carcinogens
between 10-4 and 10-6; a hazard index for non-carcinogens less than or equal to 1; compliance with
federal ARARs and state ARARs under the Division’s state authorities, unless an ARARs waiver
is justified; reasonable progress towards achievement with, and/or compliance with, the
Performance Standards for the selected Remedial Action; and lack of demonstrated exposure to
Site-related hazardous substances by human or ecological receptors at levels that pose
unacceptable risk.
i.
“Closure Management Unit” or “CMU” shall mean one of ten defined areas
of the Site within or for which surface features, waste material characteristics, geochemical
conditions, geotechnical conditions, location, proximity to other surface features, spatial
considerations, and other factors are such that the effectiveness, implementability, timeliness, and
cost-effectiveness of performing remedial actions within that CMU and in coordination with
remedial actions performed in other adjacent or nearby CMUs can be maximized. CMUs may
include portions of more than one Operable Unit. A Site map depicting the CMUs is attached as
Appendix A. The specific boundaries and/or number of CMUs may be adjusted pursuant to
Paragraph 54 (Modification of RD/RA SOW or Related Deliverables) and Section XXIX
(Modification) as the RI/FS and RD/RA activities advance and as Site needs dictate to
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accommodate remedial alternative efficiencies, regulatory requirements, changes in land
ownership, design considerations, or other factors.
j.
“Day” or “day” shall mean a calendar day. In computing any period of
time under this Settlement, where the last day would fall on a Saturday, Sunday, or federal or
State holiday, the period shall run until the close of business of the next working day.
k.
“Deferral Agreement” shall mean the National Priorities List Deferral
Agreement entered into between the Division and EPA for the Site on February 5, 2018, and
describing, among other things: (i) the terms by which EPA has agreed to defer listing of the Site
on the NPL in accordance with Section 105(h) of CERCLA, 42 U.S.C. § 9605(h), while the
Division completes and/or oversees necessary investigations and response actions at the Site, (ii)
the steps the Division will take to ensure that adequate response actions are completed at the Site,
and (iii) the conditions under which EPA or the Division may terminate the Deferral Agreement or
separately require further response actions at the Site.
l.
“Deliverable” shall mean, without limitation, any work plan, report,
progress report, plan data, document, information, or submittal, which Respondent is required to
submit to the Division under the terms of this Settlement or other document further defined by the
Division as a Deliverable.
m.
“Division O&M Costs” shall mean response costs incurred by the Division
not inconsistent with the NCP in performing O&M measures at the Site to maintain the
effectiveness of the Remedial Action.
n.
“Division RD/RA Costs” shall mean 7.8% of the third-party contractor
costs charged to and paid by Respondent for performing Remedial Action-related Response
Activities within or related to OU-8, including designing and performing the Remedial Action,
which the Division shall pay to Respondent as reimbursement in accordance with Paragraph 113
(Payments for Division RD/RA Costs). Division RD/RA Costs shall not include any percentage
of: internal costs (e.g., personnel costs, oversight costs, indirect costs, and overhead) incurred by
Respondent in designing or performing the Remedial Action; any Future Response Costs paid by
Respondent under this Settlement; costs for performing any Remedial Action-related Response
Activities not directly or indirectly associated with OU-8 (as determined in accordance with
Paragraph 113); costs incurred by Respondent in implementing the FMS Work Plan; or any costs
of any type paid by any Party prior to the Effective Date.
o.
“Effective Date” shall mean the effective date of this Settlement as
provided in Section XXXIII.
p.
“Engineering Controls” shall mean constructed containment barriers or
systems that control one or more of the following: downward migration, infiltration, or
seepage of surface runoff or rain; or natural leaching migration of contaminants through the
subsurface over time. Examples include caps, engineered bottom barriers, immobilization
processes, and vertical barriers.
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q.
“EPA” shall mean the United States Environmental Protection Agency
and its successor departments, agencies, or instrumentalities.
r.
“EPA Administrative Order for RI/FS” shall mean the Administrative Order
for Remedial Investigation and Feasibility Study, CERCLA Docket No. 9-2007-0005, issued by
EPA to Respondent on January 12, 2007, with respect to the Site.
s.
“FMS” shall mean the fluid management system currently being used to
collect, convey, store, evaporate, and otherwise manage the heap leaching drain down fluids
associated with the Arimetco Facilities in OU-8 and any new equipment or facilities constructed
or installed to manage drain down fluids associated with the Arimetco Facilities as part of the
Remedial Action for the purpose of collecting, conveying, storing, evaporating, and otherwise
managing the heap leaching drain down fluids.
t.
“FMS Work Plan” shall mean the Arimetco Heap Leach Fluid Management
System Operation and Maintenance Plan, dated June 2017, which describes the activities
Respondent must perform to operate and service the FMS during the performance of the RI/FS
and the Remedial Action, as set forth in Appendix D to this Settlement, and any
modifications to the FMS Work Plan made in accordance with this Settlement.
u.
“Future Response Costs” shall mean all costs, including, but not limited to,
direct and indirect costs that the Division incurs not inconsistent with the NCP after the Effective
Date in reviewing or developing plans, reports, and other Deliverables pursuant to this Settlement,
in overseeing implementation of the Work, or otherwise implementing, overseeing, or enforcing
this Settlement, including, but not limited to, payroll costs, contractor costs, travel costs,
laboratory costs, the costs incurred pursuant to Section XII (Property Requirements) (including,
but not limited to, costs and attorneys’ fees and any monies paid to secure access or land, water,
or other resource use restrictions, including, but not limited to, the amount of just
compensation), Section XVI (Emergency Response and Notification of Releases), Paragraph
141 (Work Takeover), and Paragraph 72 (Community Involvement; Technical Assistance for
Tribes and Eligible Community Organization). Future Response Costs shall not include Division
O&M Costs or Division RD/RA Costs.
v.
“Heap Leach Pad” or “HLP” shall mean any one of five heap leach pads
constructed and operated by Arimetco Inc. to beneficiate leach-grade copper ore using a leachate
process involving the application of a sulfuric acid solution to the ore piles, collection of the
pregnant leachate solution, and solvent extraction of the leached copper. The five HLPs are:
Phase I/II Heap Leach Pad, Phase III South Heap Leach Pad, Phase III-4X Heap Leach Pad, Phase
IV Slot Heap Leach Pad, and Phase IV VLT Heap Leach Pad.
w.
“Institutional Controls” or “ICs” shall mean Proprietary Controls and
State or local laws, regulations, ordinances, zoning restrictions, or other governmental
controls or notices that: (a) limit land, water, or other resource use to minimize the potential
for human exposure to Waste Material at or in connection with the Site; (b) limit land, water,
or other resource use to implement, ensure non-interference with, or ensure the protectiveness
of the response action pursuant to this Settlement; and/or (c) provide information intended to
modify or guide human behavior at or in connection with the Site.
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x.
“Interest” shall mean interest at the rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).
The applicable rate of interest shall be the rate in effect at the time the interest accrues. The
rate of interest is subject to change on October 1 of each year. Rates are available online at
https://www.epa.gov/superfund/superfund-interest-rates.
y.
“Mine Site Boundary” shall mean the boundary delineating the portion of
the Site where active mining took place, consisting of approximately 3,468.50 acres of disturbed
land currently owned by Singatse Peak Services LLC (“SPS”), Weed Heights Development
L.L.C. and members of the Tibbals family, and BLM, as depicted on the map attached as
Appendix A.
z.
“National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.
aa.
“Non-Settling Owner” shall mean any person or entity, other than
Respondent, that owns or controls any Affected Property, including SPS, Quaterra Resources,
Inc., Weed Heights Development L.L.C. and members of the Tibbals family, Desert Pearl
Farms LLC, BLM, and other individual owners of property located within or immediately
adjacent to the Mine Site Boundary. The clause “Non-Settling Owner’s Affected Property”
means Affected Property owned or controlled by a Non-Settling Owner.
bb.
“Operable Unit” or “OU” shall mean certain discrete areas or tasks within
the Site as determined by similarities in the location or hazardous substances present, as defined in
the EPA Administrative Order for RI/FS, and as may be further defined in the RI/FS SOW. The
Operable Units are generally described as follows: Site-Wide Groundwater OU-1, Pit Lake OU-2,
Process Area OU-3, Evaporation Ponds OU-4a, Sulfide Tailings OU-4b, Waste Rock Areas OU-5,
Oxide Tailings OU-6, Wabuska Drain OU-7, and Arimetco Facilities OU-8.
cc.
“Operation and Maintenance” or “O&M” shall mean measures and
activities performed at the Site after the Remedial Action has achieved the remedial action
objectives and remediation goals stated in the ROD-1 and is determined to be operational and
functional, as required to maintain the effectiveness of the Remedial Action and as specified in the
Operation and Maintenance Plan approved or developed by the Division pursuant to Section VIII
(Work to be Performed) and the RD/RA SOW, and maintenance, monitoring, and enforcement of
Institutional Controls.
dd.
“Owner Respondent” shall mean Atlantic Richfield Company with
respect to any Affected Property that it owns. The clause “Owner Respondent’s Affected
Property” means Affected Property owned or controlled by Owner Respondent.
ee.
“Paragraph” shall mean a portion of this Settlement identified by an
Arabic numeral or an upper or lower case letter.
ff.

“Parties” shall mean the Division and Respondent.
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gg.
“Performance Standards” shall mean the cleanup standards and other
measures of achievement of the goals of the Remedial Action, set forth in the RD/RA SOW and
the RD/RA Work Plan and any modified standards established pursuant to this Settlement.
hh.
“Proprietary Controls” shall mean easements or covenants running with
the land that (a) limit land, water, or other resource use and/or provide access rights and
(b) are created pursuant to common law or statutory law by an instrument that is recorded in
the appropriate land records office.
ii.
“RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 69016992 (also known as the Resource Conservation and Recovery Act).
jj.
“Interim Record of Decision” or “ROD-1” shall mean the “Interim Record
of Decision, Anaconda Mine Site, Arimetco Facilities Operable Unit 8, Heap Leach Pads and
Fluids Management System,” signed on July 24, 2017, by the Regional Administrator, EPA
Region 9 or his/her delegate, the Division’s Administrator, and the State of Nevada Director for
BLM, and all attachments thereto. The ROD-1 is attached as Appendix E.
kk.
“Interim Record of Decision Boundary” or “ROD-1 Boundary” shall mean
the boundary delineating the portion of the Site where Response Activities will be performed in
implementing the Remedial Action selected in the ROD-1. Generally speaking, this means the
portion of the Site comprised of CMU’s 2, 4, 5, 6, and 7, as depicted on Appendix A.
ll.
“Remedial Action” or “RA” shall mean the remedial action selected in the
ROD-1 and as further described in the RD/RA SOW, including all activities Respondent is
required to perform under this Settlement to implement the ROD-1 within the ROD-1 Boundary,
in accordance with the RD/RA SOW, the final Remedial Design, the approved RD/RA Work Plan,
and other plans approved by the Division, including implementation of Institutional Controls, until
the Performance Standards are met, and excluding performance of the Remedial Design, O&M,
and the activities required under Section XIV (Record Retention). For purposes of this Settlement,
the Remedial Action shall not include, and Respondent is not agreeing hereunder to perform, any
response action outside the ROD-1 Boundary or that otherwise fundamentally increases the basic
features of the selected Remedial Action, as described in the RD/RA SOW, with respect to scope,
performance, or cost. The Remedial Action, as defined in this Settlement, does not include all
actions that may be required to complete the permanent remedy for the Site and to prevent or
minimize releases of hazardous substances so that they do not migrate or cause substantial danger
to present or future public health or welfare or the environment. The Division and Respondent
anticipate that such additional actions will be identified and selected in one or more future records
of decision and implemented pursuant to one or more future administratively or judicially
approved settlements.
mm. “Remedial Action Construction” shall mean those physical, on-Site
activities (except for Operation and Maintenance) to be undertaken by Respondent to construct
and implement the Remedial Action as set forth in the ROD-1, RD/RA SOW, the RD/RA Work
Plan, and the Remedial Design to achieve the Performance Standards. Remedial Action
Construction shall be considered complete when it is determined that the Remedial Action

11

systems are functioning properly and as designed and, based on such a determination, upon
Certification of Completion of Remedial Action Construction, as set forth in Paragraph 171.
nn.
“Remedial Design/Remedial Action Work Plan” or “RD/RA Work Plan”
shall mean the document developed pursuant to Paragraph 53 (Performance of Work in
Accordance with RD/RA SOW) and approved by the Division, and any modifications thereto.
oo.
“Remedial Design” or “RD” shall mean those activities to be undertaken by
Respondent to develop the final plans and specifications for the Remedial Action pursuant to the
RD/RA Work Plan.
pp.
“Remedial Investigation / Feasibility Study” or “RI/FS” shall mean the
remedial investigations and feasibility studies performed by Respondent for the Site in accordance
with the RI/FS SOW, any Division-approved RI/FS work plan(s), and as described Paragraph 57
(Performance of Work in Accordance with the RI/FS SOW).
qq.

“Respondent” shall mean Atlantic Richfield Company.

rr.
“Response Activities” shall mean the response actions anticipated by this
Settlement as set forth in Section VIII (Work to be Performed).
ss.

“Scope of the Remedy” is defined in Paragraph 54.a below.

tt.

“Section” shall mean a portion of this Settlement identified by a Roman

numeral.
uu.
“Settlement” shall mean this Administrative Settlement Agreement and
Order on Consent and all appendices attached hereto (listed in Section XXXI
(Integration/Appendices)). In the event of conflict between this Settlement and any appendix,
this Settlement shall control.
vv.
“Site” shall mean the Anaconda Copper Mine Site as described in the
National Priority List (“NPL”) listing proposed rule (81 Fed. Reg. 62428, Sept. 9, 2016),
encompassing approximately 3,468 acres, located at 102 Birch Drive, near Yerington, Nevada in
Lyon County, as depicted generally on the map attached as Appendix A, including areas where
hazardous substances, pollutants, or contaminants released at or from the Anaconda Copper Mine
Site have migrated or otherwise come to be located within the State of Nevada. The Site includes
portions of Township 13N, Range 25E, Sections 5, 8, 9, 16, 17, 20, and 21 (Mount Diablo
Baseline and Meridian) on the Mason Valley and Yerington USGS minute quadrangles. The
geographic coordinates of the Site are 38E 59' 53.06" North latitude and 119E 11' 57.46" West
longitude.
ww. “State” shall mean the State of Nevada, including, as appropriate, its
agencies, departments, political subdivisions, agents, and employees.
xx.
“Statement of Work for RD/RA” or “RD/RA SOW” shall mean the
document describing the activities Respondent must perform to implement the Remedial
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Design, Remedial Action, and O&M at the Site, as set forth in Appendix C to this Settlement,
and any modifications to the RD/RA SOW made in accordance with this Settlement.
yy.
“Statement of Work for RI/FS” or “RI/FS SOW” shall mean the document
describing the activities Respondent must perform to develop the RI/FS for the Site, as set
forth in Appendix B to this Settlement, and any modifications to the RI/FS SOW made in
accordance with this Settlement.
zz.
“Supervising Contractor(s)” shall mean the principal contractor(s) retained
by Respondent to supervise and direct the implementation of the Work under this Settlement.
aaa. “Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a
security interest in, or where used as a noun, a sale, assignment, conveyance, or other
disposition of any interest by operation of law or otherwise.
bbb.

“Tribes” shall mean the Yerington Paiute Tribe and the Walker River Paiute

Tribe.
ccc. “United States” shall mean the United States of America and each
department, agency, and instrumentality of the United States, including EPA.
ddd. “Waste Material” shall mean (a) any “hazardous substance” under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (b) any pollutant or contaminant
under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); (c) any “solid waste” under
Section 1004(27) of RCRA, 42 U.S.C. § 6903(27); and (d) any “hazardous material,”
“hazardous substance,” or “hazardous waste” under NRS §§ 459.428, 429, 430, and
7024.
eee. “Work” shall mean all activities and obligations that Respondent is
required to perform under this Settlement, except those required by Section XIV (Record
Retention). Except for the Remedial Action, the Work shall not include performance of any
removal action, as defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), or of any
remedial action, as defined in Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), selected in
a record of decision or otherwise required by the Division or by EPA based on the findings of
the RI/FS. Work also shall not include Operation and Maintenance activities, which, as set
forth in Paragraph 172.d, shall be performed by the Division.
IV.

FINDINGS OF FACT

16.
The Site is a former copper mine and extraction facility located in the Mason
Valley, in Lyon County, Nevada. The Site is located approximately one mile west of the City of
Yerington, directly off of Highway 95. Approximately fifty percent of the Site is privately owned
by SPS, and the rest is land within the jurisdiction, custody, and control of the BLM. The Site
occupies 3,468.50 acres of disturbed land in a rural area, bordered to the north by residential
acreage and open fields of alfalfa and onions, and to the east by Highway 95, which separates the
Site from the city of Yerington, Nevada. To the south continues BLM range land, and to the west
and southwest the Singatse mountains.

13

17.
Facilities associated with mining and mineral processing operations at the Site
include an open-pit mine, mill buildings, tailing piles, and waste fluid ponds. There is also an
adjacent residential settlement known as Weed Heights. A network of leach vats, heap leaching
pads, fluid conveyance pipelines, and evaporation ponds remains throughout the Site, in addition
to a lead working shop, a welding shop, a maintenance shop, two warehouses, an electro-winning
plant, and an office building.
18.
Large scale mining operations began at the Site in approximately 1918, originally
known as the Empire Nevada Mine. Anaconda Copper Mining Company (“Anaconda”) leased the
Site and conducted exploration activities from 1941 to 1951. Anaconda acquired the Site in 1952
and conducted open-pit mining and mineral processing operations from 1953 to 1978, using vat
leaching and cementation (oxide ore), milling and flotation (sulfide ore), and heap leaching (lowgrade oxide ore) processes. Under a contract entered into between Anaconda and the United States
in March 1953 (effective November 10, 1951), Anaconda was required to proceed as
expeditiously as possible with the development of the mine for the mining and treatment of copper
oxide ore to satisfy Anaconda’s contractually specified copper production and delivery obligations
to the United States. Anaconda ceased mining operations at the Site in June 1978. Anaconda
merged with an Atlantic Richfield Company subsidiary in 1977 (renamed The Anaconda
Company), which was merged into Atlantic Richfield Company in 1981.
19.
During its operations, Anaconda removed approximately 360 million tons of ore
and debris from the open pit mine, much of which now remains in tailings or leach heap piles.
Anaconda beneficiated copper ores from the mine by two separate methods depending on the ore
type. The mined ore contained copper oxides in the upper portion of the open pit and copper
sulfides in a lower portion of the open pit. During on-Site milling operations, a copper precipitate
was produced from the oxide ore, and a copper concentrate was produced from the sulfide ore. In
the first of two processing methods for the oxide ore, the operator placed the copper oxide ore in
leaching vats and leached out copper with sulfuric acid. The copper precipitated out after passing
over iron scraps. The second process, which started in 1965, used dilute sulfuric acid spread over
the top of low grade oxide ore piles from which copper would leach out with the resulting acidic
solution, with the copper again precipitated out after passing over iron scraps. Anaconda utilized
this dump leaching method for over 10 years at the W-3 dump at the Site. To facilitate leaching
operations, Anaconda produced its own sulfuric acid at the Site at a rate of over 400 tons per day.
To process the copper sulfide ore, Anaconda crushed the ore and produced copper concentrate by
flotation, with lime (calcium oxide) added to maintain an alkaline pH. The resulting copper
concentrate would be shipped off-Site for final processing.
20.
Byproducts of the milling operation were wet gangue from the sulfide ore and wet
tailings and iron- and sulfate-rich acid brine from the oxide ore. Anaconda left gangue and tailings
at the Site in large dumps and ponds. Anaconda evaporated the acid brine in large evaporation
ponds, some of which were equipped with asphalt liners, while others were unlined. Aerial
photographs taken in August 1977 indicated that the disposal ponds occupied approximately 1,377
acres. The evaporation ponds and tailings piles may have leached contaminants into the
groundwater.
21.
In 1982, Atlantic Richfield Company sold its interests in the private lands within
the Site to Don Tibbals, who formed Copper Tek Corp (“Copper Tek”). Copper Tek constructed a
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portion of what would later become the Phase I heap leach pad and a small solvent
extraction/electrowinning (“SX/EW”) processing plant. Copper Tek reprocessed oxide ore vat
leach tailings and low-grade oxide ore using heap leaching and SX/EW processes.
22.
Tibbals sold Copper Tek and all of his interests at the Site, with the exception of
the Weed Heights community and associated sewer system, an approximately 40-acre parcel on
the eastern side of the Site, and rights to Burch Drive, to Arimetco Inc. (“Arimetco”), a subsidiary
of Arimetco International, Inc., in 1989. Arimetco constructed and operated the Arimetco
Facilities, including heap leaching operations at the Site using existing ore stockpiles and
additional mined material brought to the Site from the nearby MacArthur Pit from 1989 to 1999.
Arimetco filed for bankruptcy in 1997, ceased mining and leaching operations in 1998, and ended
all mineral processing operations at the Site in 1999.
23.
Arimetco constructed five heap leach pads at the Site in four phases covering
approximately 250 acres. Arimetco used a more concentrated sulfuric acid leaching and SX/EW
recovery process to extract high-purity copper from copper oxide ore stockpiles and vat leach
tailings remaining from Anaconda’s operations as well as ore that Arimetco brought to the Site
from the nearby MacArthur Pit. Records indicate that multiple large volume spills and releases of
acid leaching solutions, pregnant leachate solutions, and other process liquids occurred during
Arimetco’s operations. Arimetco filed for bankruptcy in 1997 and ceased all leaching and
processing operations in November 1999.
24.
In 1999, EPA began an evaluation of the Site to determine the effectiveness of the
existing pump-back system (installed by Respondent in 1985 under an administrative order issued
by the Division) in preventing off-Site migration of contaminated groundwater and to determine
whether any domestic wells had been impacted by the Site. EPA collected groundwater samples
from on-Site monitoring wells, from the Wabuska Drain, and from nearby residential and
community wells, including the wells of the Yerington Paiute Tribe. In November 1999, the
Division collected additional samples. Analysis showed that concentrations of arsenic, cadmium,
and nickel in groundwater monitoring wells on and immediately downgradient of the Site
exceeded drinking water maximum contaminant levels (“MCLs”).
25.
In January 2000, the Division began managing the former Arimetco FMS to
prevent drain-down fluids from overflowing the FMS ponds. At that time there were an estimated
90 million gallons of solution remaining in the heap leach pads and FMS.
26.
In October 2000, EPA conducted an Expanded Site Inspection at the Site, which
consisted of collecting groundwater samples from six monitoring wells on and around the Site,
and samples of standing water from a below ground cellar, pregnant leachate solution, tailings and
leachate salts. These samples again confirmed elevated metals concentrations. The groundwater
monitoring well samples revealed levels above the regulatory limits for drinking water of arsenic,
beryllium, cadmium, chromium, lead, and selenium. EPA concluded from this study that heavy
metals exist in source materials at the Site and have contaminated groundwater.
27.
In December 2000, EPA initially proposed adding the Site to the NPL. The State
did not support listing at that time, preferring instead to work with the potentially responsible
parties to manage the Site in a manner that might avoid the need for federal support. To facilitate
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an alternative to listing, EPA, the Division, and BLM entered into a 2002 memorandum of
understanding (“MOU”), which provided interagency coordination and positioned the Division as
the lead agency. The United States sought to obtain funding for the Site through the Arimetco
1998 bankruptcy case, but it was not successful.
28.
In October 2002, Respondent entered into an administrative order on consent with
the Division. As part of the work required under that consent order, Respondent operated the
Arimetco FMS, monitored water quality in domestic wells north of the Mine Site Boundary, and
performed other response actions at the Site. Respondent also began providing bottled water to
certain residents living north of the Site, including owners of impacted domestic wells and
residents living on the YPT reservation.
29.
In 2003, the agencies became concerned about radiological contamination in soil
and groundwater at the Site. In 2004, the Division and EPA began discussions about the
effectiveness of the MOU process and the complexity of the radiologic concerns. In December
2004, the Division requested that EPA formally assume the lead role for oversight of CERCLA
response actions at the Site. On December 20, 2004, EPA accepted the lead role.
30.
On March 31, 2005, EPA issued to Respondent a unilateral administrative order
(CERCLA Docket No. 9-2005-0011), which incorporated the requirements of the Division’s
October 2002 administrative order on consent, including operation and maintenance of the
Arimetco FMS, and the earlier 1985 administrative order issued by the Division, which required
operation of an active pump-back interceptor system and associated evaporation system, among
other response actions. The 2005 order also required that Respondent maintain Site security,
evaluate and address radiological contaminants for Site workers, implement ambient air
monitoring for radiological contaminants, implement a radiological survey, continue to operate the
pumpback system, perform groundwater monitoring, perform domestic well monitoring, provide
bottled water to residents, and perform other Site investigations.
31.
Early in April 2006, the United States Fish and Wildlife Service reported observing
a dead bird near standing fluids on the sulfide tailings during the course of a natural resource
damage assessment. In considering whether the bird mortality resulted from the ingestion of the
fluid, which appeared to be the result of precipitation that had dissolved existing residues from
past mining activities, EPA obtained and analyzed fluid samples from five areas of standing fluids
on the north end of the Site. The sampling areas included the Arimetco pregnant solution
collection ditch adjacent to the Vat Leach Heap Leach Pad. Based on preliminary analytical
results, the Arimetco fluid exhibited a pH of 2.7, uranium at 8,900 µg/1, and elevated metals at
approximately the same magnitude as seen in EPA’s October 2000 sampling of similar pregnant
solutions. Fluids with such low pH and elevated metals may be acutely toxic to wildlife.
Additionally, the elevated uranium concentrations could pose a threat to public health or welfare
or the environment. In 2007 and 2008, EPA became aware of additional bird casualties at the Site.
32.
In 2006, EPA completed a removal action to address a damaged Arimetco heap
leach drain-down evaporation pond, and conducted a removal assessment of the remaining
Arimetco heap leach drain-down ponds from July through August 2007. EPA also conducted a
remedial investigation of the ponds and heap leach pads in September through October 2007.
Samples from sediment below the ponds contained metals (copper, iron, and lead) and total
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petroleum hydrocarbons (“TPH”) at concentrations exceeding industrial or residential soil
preliminary remediation goals (“PRGs”). Samples from heap leach drain-down solutions exhibited
pH and specific conductance values ranging from 1.9 to 2.8 and 31,000 to 45,000 micromhos per
centimeter, respectively. Metals, specifically aluminum, antimony, arsenic, beryllium, boron,
cadmium, chromium, copper, iron, lead, manganese, mercury, thallium and zinc exceeded primary
or secondary drinking water MCLs. Radiological measurements from the heap leach drain-down
solutions generally exceeded the MCL for thorium isotopes 228, 230, and 232; uranium isotopes
234, 235, 238; and gross alpha particles. TPH (as diesel and kerosene) in the same samples ranged
from 750 to 2,100 µg/L. In August 2007 and from August through October 2008, EPA conducted
additional removal actions to close inactive drain-down ponds and repair the active drain-down
ponds for the Arimetco heap drain-down system, as well as conduct a removal of high TPH soils.
33.
EPA estimated that over 3,000 acres of tailings and HLPs with potentially high
concentrations of metals remain at the Site, and that the abandoned process fluids emanating from
the tailings have a low pH and contain excessive quantities of arsenic, cadmium, chromium,
copper, and iron. Also present are radionuclides, including uranium, thorium, and radium.
34.
On January 12, 2007, EPA issued another unilateral order to Respondent (CERCLA
Docket No. 9-2007-0005), directing it to conduct a RI/FS for remedial options for all parts of the
Site except the above-ground Arimetco Facilities (OU-8). Respondent has been conducting RI/FS
work at the Site since that time. EPA performed the RI/FS for OU-8 and issued the final OU-8
Feasibility Study report in October 2016. The Division also completed a conceptual closure plan
for OU-8. Respondent has performed site characterization work in all other OUs identified in the
2007 order, and RI activities are complete or nearly complete for several of the OUs, including
OU-1 (Site-wide Groundwater), OU-3 (Process Areas), OU-4a (Evaporation Ponds), and OU-7
(Wabuska Drain). Based on extensive monitoring, modeling, and other analysis, Respondent has
determined that the downgradient extent of mine-impacted groundwater is located near the Sunset
Hills, south of Campbell Lane. In a January 5, 2017 memo, EPA generally concurred with
Respondent’s estimates of the potential extent of mine-impacted groundwater using multiple lines
of evidence, but noted that “the extent of mine-impacted groundwater is best conceptualized as a
zone rather than a fine line due to many factors including the size of the site, age and complexity
of the contaminant releases, and complexities of subsurface contaminant transport and fate.”
35.
In April 2009, EPA and Respondent executed an administrative order on consent
(CERCLA Docket No. 09-2009-0010), requiring that Respondent continue to operate, maintain,
and repair the Arimetco FMS, subject to certain cost limitations. EPA and Respondent also
entered subsequent administrative consent orders in 2008, 2011, and 2013 providing for
reimbursement of EPA’s response costs.
36.
In April 2011, SPS, a subsidiary of Quaterra Resources, Inc., purchased certain
assets of Arimetco through a proceeding in the United States Bankruptcy Court in Tucson,
Arizona, including approximately 1,800 acres of the Site, additional lands outside the Mine Site
Boundary, unpatented mining claims on BLM land, and associated structures, facilities, personal
property, and material stockpiles. SPS is currently conducting drilling and other mineral
exploration work at and in areas surrounding the Site. SPS represents that it is a bona fide
prospective purchaser as defined by Section 101(40) of CERCLA, 42 U.S.C. § 9601(40), that it
has and will continue to comply with Section 101(40) during its ownership of the Site, and thus
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qualifies for the protection from liability under CERCLA set forth in Section 107(r)(1) of
CERCLA, 42 U.S.C. § 9607(r)(l), with respect to the Site. On October 5, 2009 and November 6,
2009, the Division and EPA each provided to SPS a “Reasonable Steps” letter specifying
“reasonable steps” to be taken by SPS for the purpose of complying with the requirements of
Section 101(40)(D) of CERCLA, 42 U.S.C. § 9601(40)(D), and NRS § 459.930.
37.
In February 2012, the volume of fluid reporting to the leak detector in the Vat
Leach Tailings (“VLT”) Pond, increased dramatically, indicating that a leak existed in the top
liner. EPA completed a VLT pond liner replacement project in October 2012, using partial funding
provided by SPS (under a 2012 administrative order on consent, CERCLA Docket No. 9-2012-07)
and Respondent.
38.
Salts precipitating from the process fluids emanating from the tailings HLPs
contain elevated metals concentrations and are filling in available space within the fluid pond
system. Precipitate accumulation in the fluid management ponds associated with the heap leach
system reduces the fluid storage capacity from the system, thereby reducing the available space
for fluids to accumulate and evaporate. In 2013, the Division supervised the construction of two
new evaporation ponds to provide additional capacity for drain-down solutions and storm events,
with partial funding provided by Respondent.
39.
In October 2013, a settlement agreement was reached to resolve claims asserted in
the class action lawsuit Roeder et al. v. Atlantic Richfield Company et al., D. Nev., Case No. 3-11cv-00105-RCJ-WGC, involving alleged groundwater impacts associated with the Site. Among
other things, the Roeder settlement provided that Respondent would fund the City of Yerington’s
extension of municipal water service to then-existing residences located within that part of the
settlement class area that was also within the City’s projected future service area. Under the terms
of the settlement agreement, domestic well owners who connected to the City of Yerington’s
municipal water system could elect to either abandon their well or apply for a state permit to
authorize withdrawals of groundwater for outdoor use only (landscape watering). Each property
owner who received a connection to the City Water System executed and recorded an
environmental covenant either prohibiting future domestic use of groundwater altogether or
limiting it to outdoor irrigation purposes. Construction of the expanded water system began in the
fall of 2014 and the construction of new mains and service connections was essentially completed
in June 2016. Well abandonments and system testing were completed as of August 1, 2016. The
water system is functional, and domestic wells for all participating property owners have been
abandoned or disconnected from the residences within the expansion area. A relatively small
number of domestic wells located within the area of mine-impacted groundwater were not
disconnected or converted to outdoor irrigation use only in 2016. Since mid-2016, Respondent
has executed agreements with additional property owners providing for the permanent
discontinuation of another 12 wells for indoor domestic use.
40.
On December 22, 2015, EPA notified Nevada’s governor that EPA intended to
propose adding the Site to the NPL because of concerns about the condition and functioning of the
Arimetco FMS and the possibility that overflows from the FMS ponds could occur and adversely
affect groundwater quality at and downgradient of the Site. NPL listing would provide access to
federal funding for performing the OU-8 remedial action. EPA acknowledged that, after
proposing the Site to the NPL, it could defer final listing at the request of the State pursuant to
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Section 105(h) of CERCLA, 42 U.S.C. 9605(h). EPA generally must defer final listing at the
request of the State if the State or another party under an agreement with or order from the State
provides for the long-term protection of human health and the environment in compliance with a
State program that governs the response action. EPA requested a written statement indicating the
State’s concurrence and support or non-support for listing.
41.
On March 29, 2016, Governor Sandoval concurred with EPA’s proposal to add the
Site to the NPL, but conditioned the State’s concurrence on several considerations, including
preservation of an alternative under which a source of public-private funding for the OU-8 remedy
would be secured, the State would provide lead oversight for Site response actions, and NPL
listing would be deferred. The Governor’s letter emphasized that the public is not being exposed
to Site contaminants, including groundwater contamination. The Governor stated that the
Division and EPA had assured him, based on all available information, that the Site has caused no
impacts to agricultural land or the products grown on land north of the Mine Site Boundary.
42.
On September 9, 2016, EPA published a proposed rule in the Federal Register (81
Fed. Reg. 62428) providing for the addition of the Site to the NPL. EPA stated in its support
narrative that NPL listing is necessary because the Site needs comprehensive cleanup to close the
former Arimetco heap leach pads and ponds, address contaminated ground water which has
traveled off-Site, and close the former Anaconda process areas.
43.
On November 7, 2016, the Division informed EPA, in its comments to the NPL
listing proposal, that the Division was in discussions with Respondent over potential deferral of
the Site to State oversight and agreement by Respondent to voluntarily fund necessary work
related to the Arimetco orphan share. The Division further stated that it and Respondent had
reached general consensus on funding sources and work commitments to address the overall Site
including the Arimetco orphan share, provided that an acceptable deferral agreement and other
terms could be negotiated with EPA. The Division asked that EPA honor its commitment to work
with the State related to the conditions in the Governor’s March 29, 2016 letter and in particular to
give fair consideration to a deferral agreement given recent developments.
44.
After initial discussions in December 2016 and January 2017 between EPA, the
Division, BLM, and Respondent, and after reviewing with governmental and tribal
representatives, EPA decided in February 2017 to postpone listing of the Site on the NPL until at
least June 2017 while all parties evaluated deferral options for a private funding solution.
Beginning in February 2017, the Division and Respondent started to develop a proposal for
deferral of the Site from NPL listing. The Division conducted outreach with community
stakeholders, including Lyon County, the City of Yerington, the YPT, the WRPT, and interested
citizens. The Division and Respondent have entered agreements that satisfy criteria for deferral of
the Site as described in EPA’s “Guidance on Deferral of NPL Listing Determinations While States
Oversee Response Actions” (OSWER Dir. 9375.6-11). On July 31, 2017, the Division formally
requested EPA deferral of the Site under Section 105(h) of CERCLA, 42 U.S.C. § 9605(h). The
Division and EPA finalized and executed the Deferral Agreement on February 5, 2018.
45.
The administrative record supporting this action is available for review at the
Division’s offices, located at 901 South Stewart Street, Carson City, Nevada 89701. EPA also
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maintains a copy of the administrative record at the EPA Region 9 Records Center, located at 95
Hawthorne Street, San Francisco, California 94105.
V.

CONCLUSIONS OF LAW AND DETERMINATIONS

46.
Based on the Findings of Fact set forth above, and the administrative record, the
Division has determined that:
a.
The Anaconda Copper Mine Site is a “facility” as defined by NAC
§§ 445A.3452 and Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).
b.
The contamination found at the Site includes “hazardous substances” as
defined by NAC § 445A.3454 and Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), and
“pollutants” as defined in NRS § 445A.400.
c.
Respondent is a “person” as defined by NRS §§ 445A.390, 459.445 and
Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).
d.
U.S.C. § 9607(a).

Respondent is a responsible party under Section 107(a) of CERCLA, 42

e.
The conditions described in Paragraphs 20 – 38 of the Findings of Fact
above constitute an actual and/or threatened “release” of a hazardous substance from the facility
as defined by Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), an unlawful discharge of a
pollutant as defined by NRS § 445A.465, an unlawful release of a hazardous substance requiring
notification, assessment, and remedial action as defined by NAC §§ 445A.347, 445A.226 to
445A.22755.
f.
As a result of these violations, NRS § 445A.675 authorizes the
Administrator to take enforcement action against Respondent which includes, but is not limited to,
issuing a compliance order under NRS 445A.690 and commence a civil action pursuant to NRS
§§ 445A.695 or 445A.700.
g.
The actions required by this Settlement are necessary to protect the public
health, welfare, or the environment, are in the public interest, 42 U.S.C. § 9622(a), are consistent
with CERCLA and the NCP, 42 U.S.C. §§ 9604(a)(1), 9622(a), and will expedite effective
remedial action and minimize litigation, 42 U.S.C. § 9622(a). Such actions, if carried out
consistent with this Settlement, will be considered consistent with the NCP, as provided in 40 CFR
§ 300.700(c)(3)(ii) of the NCP.
h.
The Division has determined that Respondent is qualified to conduct the
RI/FS, the Remedial Action, and other response actions required by this Settlement and will carry
out the Work properly and promptly if Respondent complies with the terms of this Settlement.
VI.

SETTLEMENT AGREEMENT AND ORDER

47.
Based upon the Findings of Fact, Conclusions of Law and Determinations set forth
above, and the administrative record, it is hereby Ordered and Agreed that Respondent shall
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comply with all provisions of this Settlement, including, but not limited to, all appendices to this
Settlement and all documents incorporated by reference into this Settlement.
VII.
48.

DESIGNATION OF CONTRACTORS AND PROJECT COORDINATORS
Project Coordinators.

a.
Respondent’s Project Coordinator must have sufficient technical expertise
to coordinate the Work. Respondent’s Project Coordinator may not be an attorney representing
Respondent in this matter and may not act as a Supervising Contractor. Respondent’s Project
Coordinator may assign other representatives, including other contractors, to assist in coordinating
the Work. Notice or communication relating to this Settlement from the Division to Respondent’s
Project Coordinator shall constitute notice or communication to Respondent.
b.
Respondent has designated, and the Division has approved the selection of,
the following individual as Project Coordinator, who shall be responsible for administration of all
actions by Respondent required by this Settlement:
Jack Oman
Project Manager
Remediation Management Services Company,
an affiliate of Atlantic Richfield Company
4 Centerpointe Drive
LaPalma, California 90623-1066
Tel: (657) 529-4581
Fax: (714) 670-5195 fax
jack.oman@bp.com
The Division retains the right to disapprove of a designated Project Coordinator who does
not meet the requirements of Paragraph 48.a. If the Division disapproves of the designated Project
Coordinator, Respondent shall retain a different Project Coordinator and shall notify the Division
of that person’s name, title, contact information, and qualifications within 14 days following the
Division’s disapproval.
c.
The Division has designated Jeryl Gardner of the Bureau of Corrective
Actions as its Project Coordinator and Jeff Collins as its Alternate Project Coordinator. The
Division will notify Respondent of a change of its designated Project Coordinator or Alternate
Project Coordinator. Communications between Respondent and the Division, and all documents
concerning the activities performed pursuant to this Settlement, shall be directed to the Division
Project Coordinator in accordance with Section X (Submission and Approval of Deliverables), or,
if the Project Coordinator is unavailable, to the Alternate Project Coordinator.
d.
The Division’s Project Coordinator shall be responsible for overseeing
Respondent’s performance of the Work and shall have the authority lawfully vested in a Remedial
Project Manager (RPM) and On-Scene Coordinator (OSC) by the NCP. In addition, the Division’s
Project Coordinator shall have the authority, consistent with the NCP, to halt, conduct, or direct
any Work required by this Settlement, or to direct any other response action when s/he determines
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that conditions at the Site constitute an emergency situation or may present a threat to public
health or welfare or the environment. Absence of the Division’s Project Coordinator from the area
under study pursuant to this Settlement shall not be cause for stoppage or delay of Work.
e.
EPA Participation. The Division’s Project Coordinator will schedule
meetings (including by telephone conference) with EPA to review semi-annual and annual reports
during construction of the Remedial Action, and at least annually during the first five years after
Certification of Completion of Remedial Action Construction (as described in Paragraph 171), and
in conjunction with each Periodic Review performed under Section IX, to provide updates on the
status and progression of the Work. BLM representatives may also be included in these meetings.
If requested by the Division’s Project Coordinator, Respondent’s Project Coordinator shall
participate in such meetings.
49.

Supervising Contractors.

a.
Respondent’s proposed Supervising Contractor(s) must have sufficient
technical expertise to supervise the Work and a quality assurance system that complies with
ASQ/ANSI E4:2014, “Quality management systems for environmental information and
technology programs - Requirements with guidance for use” (American Society for Quality,
February 2014), or equivalent system deemed acceptable by the Division. Respondent shall
demonstrate that the proposed Supervising Contractor(s) also satisfies(y) the certification
requirements for environmental managers or specialists in the management of hazardous waste
under NAC §§ 459.972, 9721, or 9724.
b.
Respondent shall notify the Division in writing of the names, titles,
addresses, telephone numbers, email addresses, and qualifications of the personnel, including
contractors, subcontractors, consultants, and laboratories to be used in carrying out major Work
tasks. If, after the commencement of Work, Respondent retains additional contractors or
subcontractors, Respondent shall notify the Division of the names, titles, contact information, and
qualifications of such contractors or subcontractors retained to perform the Work at least 7 days
prior to commencement of Work by such additional contractors or subcontractors. The Division
retains the right, at any time, to disapprove of any or all of the contractors and/or subcontractors
retained by Respondent. If the Division disapproves of a selected contractor or subcontractor,
Respondent shall retain a different contractor or subcontractor and shall notify the Division of that
contractor’s or subcontractor’s name, title, contact information, and qualifications within 21 days
after the Division’s disapproval.
c.
Respondent has selected, and the Division has approved the selection of, the
following initial Supervising Contractors for carrying out the Work:
Copper Environmental Consulting (lead contractor)/ Broadbent & Associates Inc.
(subcontractor)/ AECOM (subcontractor)
Attn: Randy Miller, Broadbent & Associates Inc.
5450 Louie Lane, Suite 101
Reno, Nevada 89511
Tel: (775) 322-7969
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Fax: (775)322-7956
rlmiller@broadbentinc.com
Wood (formerly Amec Foster Wheeler)
Attn: Craig L. Weber, P.E.
2000 S. Colorado Blvd.
Suite 2-1000
Denver, CO 80222, USA
Tel: (303) 630 0771
Cell: (303) 549 7834
craig.weber@woodplc.com
50.
If Respondent seeks to change its Project Coordinator or a Supervising Contractor,
it shall, at least 14 days before the change occurs, designate, and notify the Division of the names
title, contact information, and qualifications of the proposed Project Coordinator or Supervising
Contractor, whose qualifications shall be subject to the Division’s review for verification based on
objective assessment criteria (e.g., experience, capacity, technical expertise) and absence of a
conflict of interest with respect to the project.
51.
The Division shall issue notices of disapproval and/or authorizations to proceed
regarding the proposed Project Coordinator or Supervising Contractor, as applicable. If the
Division issues a notice of disapproval, Respondent shall, within 30 days, submit to the Division a
list of supplemental proposed Project Coordinators or Supervising Contractors, as applicable,
including a description of the qualifications of each. The Division shall issue a notice of
disapproval or authorization to proceed regarding each supplemental proposed Project
Coordinator or Supervising Contractor. Respondent may select any coordinator/contractor covered
by an authorization to proceed and shall, within 30 days, notify the Division of Respondent’s
selection.
VIII. WORK TO BE PERFORMED
52.
For any regulation or guidance referenced in this Settlement, the reference will be
read to include any subsequent modification, amendment, or replacement of such regulation or
guidance. Such modifications, amendments, or replacements apply to the Work only after
Respondent receives notification from the Division of the modification, amendment, or
replacement.
A.

PERFORMANCE OF THE REMEDIAL DESIGN AND REMEDIAL
ACTION

53.
Performance of Work in Accordance with RD/RA SOW. Respondent shall:
(a) develop the Remedial Design; (b) perform the Remedial Action; and (c) monitor the
effectiveness of the Remedial Action prior to commencement of Operation and Maintenance; all
in accordance with the RD/RA SOW and all Division-approved, conditionally approved, or
modified Deliverables as required by the RD/RA SOW, including, without limitation, the RD/RA
Work Plan. All Deliverables required to be submitted for approval under this Settlement or RD/RA
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SOW shall be subject to approval by the Division in accordance with Section X (Submission and
Approval of Deliverables).
54.

Modification of RD/RA SOW or Related Deliverables.

a.
If the Division determines that it is necessary to modify the Work specified
in the RD/RA SOW and/or in Deliverables developed under the RD/RA SOW in order to achieve
and/or maintain the Performance Standards or to carry out and maintain the effectiveness of the
RA, and such modification is consistent with the Scope of the Remedy, as set forth in Section 1.3
of the RD/RA SOW, then the Division may notify Respondent of such modification. The Division
may not make a material modification to the RD/RA SOW without Respondent’s written
agreement. If Respondent objects to a modification, either because it is not consistent with the
Scope of the Remedy, is a material modification to the RD/RA SOW that the Division attempts to
implement without Respondent’s written consent, or for other valid reasons, Respondent may,
within 30 days after the Division’s notification, seek dispute resolution under Section XVIII. For
the purpose of this Settlement, determining the nature and extent of the contamination at or from
the Site shall be part of the RI/FS described in Section VIII.B and the RI/FS SOW, and evaluation
of remedial alternatives for groundwater occurring both within and outside of the Mine Site
Boundary shall be part of the FS. The Scope of the Remedy shall be limited to Response
Activities within the ROD-1 Boundary to address conditions in CMUs 2, 4, 5, 6, and 7, as
depicted on Appendix A. A modification to the RD/RA SOW shall be considered material if it
implements a ROD-1 amendment that fundamentally alters the basic features of the selected
remedy within the meaning of 40 C.F.R. § 300.435(c)(2)(ii).
b.
The RD/RA SOW and/or related work plans shall be modified: (1) in
accordance with the modification issued by the Division; or (2) if Respondent invokes dispute
resolution, in accordance with the final resolution of the dispute. The modification shall be
incorporated into and enforceable under this Settlement, and Respondent shall implement all Work
required by such modification. Respondent shall incorporate the modification into the Deliverable
required under the RD/RA SOW, as appropriate.
c.
Nothing in this Paragraph shall be construed to limit the Division’s
authority to require performance of further response actions as otherwise provided in this
Settlement.
55.
Annual Summary of RD/RA Activities. After the final Remedial Design is
approved, Respondent shall by May 1 of each year submit to the Division an “Annual Summary
of RD/RA Activities” which shall: (a) describe the Response Activities undertaken to implement
the Remedial Action during the previous year; (b) include a summary of all results of any
sampling and tests and any other data received or generated by Respondent or its contractors or
agents in the previous year in implementing the Remedial Action, unless such results have already
been reported to the Division in another form; (c) identify all work plans, plans and other
Deliverables required by this Settlement that were completed and submitted during the previous
year; (d) during Remedial Action Construction, describe all actions, including, but not limited to,
data collection and implementation of work plans, which are scheduled for the next year, and
provide other information relating to the progress of the Remedial Action Work, unresolved delays
encountered or anticipated that may affect the future schedule for implementation of the Work,
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and a description of efforts made to mitigate those delays or anticipated delays; (e) include an
estimate of the costs to be incurred during the next year to implement and perform Remedial
Action activities, (f) include any modifications to the RD/RA Work Plan or other schedules that
Respondent has proposed to the Division or that have been approved by the Division; and (g)
describe any activities undertaken in support of the community relations plan during the previous
period, and any activities to be undertaken in the next period. Respondent shall submit these
annual reports until notified of Certification of Remedial Action Completion pursuant to
Paragraph 172. The Division may provide a copy of the Annual Summary of RD/RA Activities to
EPA.
56.
Nothing in this Settlement, the RD/RA SOW, or any Deliverable required under the
RD/RA SOW constitutes a warranty or representation of any kind by the Division that compliance
with the work requirements set forth in the RD/RA SOW or related Deliverable will achieve the
Performance Standards.
B.

PERFORMANCE OF THE RI/FS

57.
Performance of Work in Accordance with RI/FS SOW. Respondent shall
complete the RI/FS and prepare all plans in accordance with the provisions of this Settlement, the
attached RI/FS SOW, CERCLA, the applicable sections of the NCP, and applicable guidance
selected by the Division, which may include the “Interim Final Guidance for Conducting
Remedial Investigations and Feasibility Studies under CERCLA” (“RI/FS Guidance”), OSWER
Directive # 9355.3-01 (October 1988), available at
https://semspub.epa.gov/src/document/11/128301, “Guidance for Data Usability in Risk
Assessment (Part A), Final,” OSWER Directive #9285.7-09A, PB 92-963356 (April 1992),
available at http://semspub.epa.gov/src/document/11/156756, and guidance referenced therein, and
guidance referenced in the RI/FS SOW. For each OU for which a Remedial Investigation is not
already complete as of the Effective Date, the Remedial Investigation shall consist of collecting
data or analyzing existing data to characterize Site conditions, determining the nature and extent of
the contamination at or from the Site, assessing risk to human health and the environment, and
conducting treatability testing as necessary to evaluate the potential performance and cost of the
treatment technologies that are being considered. For each grouping of CMUs identified in the
RI/FS SOW, the FS shall determine and evaluate alternatives for remedial action to prevent,
mitigate, or otherwise respond to or remedy the release or threatened release of hazardous
substances, pollutants, or contaminants at or from the Site. The alternatives evaluated must
include, but shall not be limited to, the range of alternatives described in the NCP, 40 C.F.R. §
300.430(e), and shall include remedial actions that utilize permanent solutions and alternative
treatment technologies or resource recovery technologies to the maximum extent practicable. In
evaluating the alternatives, Respondent shall address the factors required to be taken into account
by Section 121 of CERCLA, 42 U.S.C. § 9621, and 40 C.F.R. § 300.430(e). The RI/FS Work, as
specified in the RI/FS SOW shall include, in addition to any other required Site characterization,
interim monitoring of groundwater conditions inside and outside the Mine Site Boundary while
the Remedial Action is being implemented.
58.
All written documents prepared by Respondent pursuant to this Settlement shall be
submitted by Respondent in accordance with Section X (Submission and Approval of
Deliverables). With the exception of progress reports and the Health and Safety Plan, all such
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submittals will be reviewed and approved by the Division in accordance with Section X
(Submission and Approval of Deliverables). Respondent shall implement all Division approved,
conditionally approved, or modified Deliverables.
59.
Upon receipt of a draft Feasibility Study Report (“FS Report”), the Division will
evaluate, as necessary, the estimates of the risk to the public and environment that are expected to
remain after a particular remedial alternative has been completed and will evaluate the cost,
implementability, and long-term effectiveness of any proposed ICs for that alternative.
60.
The Division may provide copies of the following RI/FS Deliverables to EPA’s
RPM: the draft and final RI Report(s), and the draft and final FS Report(s). The Division may
solicit input from EPA on each such RI/FS Deliverable. The Division will give due consideration
to any input provided by EPA in its determination of whether the Deliverable should be approved,
modified, or disapproved under Section X. The Division shall handle any input provided by EPA
on the Deliverable as provided in Paragraph 85 (Division Review of Major Deliverables). Unless
specifically endorsed by the Division, Respondent shall not be required under this Settlement to
modify any RI/FS Deliverable or perform any Response Activity in response to comments or
directions provided solely by EPA as a result of this process. EPA’s concurrence will not be
required for the Division to approve any RI/FS Deliverable, and EPA does not have independent
authority under this Settlement to reject or require modification of any RI/FS Deliverable.
61.

Modification of an RI/FS Work Plan

a.
If at any time during the RI/FS process, Respondent identifies a need for
additional data, Respondent shall submit a memorandum documenting the need for additional data
to the Division’s Project Coordinator within 30 days after identification. The Division, in its
discretion, will determine whether the additional data will be collected by Respondent and
whether it will be incorporated into Deliverables.
b.
In the event of unanticipated or changed circumstances at the Site,
Respondent shall notify the Division’s Project Coordinator by telephone within 24 hours of
discovery of the unanticipated or changed circumstances. In the event that the Division determines
that the unanticipated or changed circumstances warrant changes in a RI or FS Work Plan, the
Division shall modify the Work Plan in writing accordingly or direct Respondent in writing to
modify and submit the modified Work Plan to the Division for approval. Respondent shall
perform the RI or FS Work Plan as modified, subject to the right to invoke dispute resolution
pursuant to Section XVIII (Dispute Resolution) if the modification(s) constitute(s) a material
change to the Work described in the RI/FS SOW. A modification shall be considered material if it
materially increases the time or cost required to perform the RI/FS.
c.
The Division may determine that, in addition to tasks defined in an initially
approved RI or FS Work Plan, other additional work may be necessary to accomplish the
objectives of the RI/FS. Subject to Paragraph 61.d below, Respondent shall perform these
response actions in addition to those required by an initially approved RI or FS Work Plan,
including any approved modifications, if the Division determines that such actions are necessary
for a thorough RI/FS and not materially inconsistent with the RI/FS SOW and so notifies
Respondent in writing.
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d.
Respondent shall confirm its willingness to perform the additional work in
writing to the Division within 14 days after receipt of the Division’s written request. If Respondent
objects to any modification determined by the Division to be necessary pursuant to this Paragraph,
including an objection that the modification is materially inconsistent with the RI/FS SOW,
Respondent may seek dispute resolution pursuant to Section XVIII (Dispute Resolution). The
RI/FS SOW and/or RI or FS Work Plan shall be modified in accordance with the final resolution
of the dispute.
e.
Respondent shall complete the additional work according to the standards,
specifications, and schedule set forth or approved by the Division in a written modification to an
RI or FS Work Plan or written Work Plan supplement. The Division reserves the right to conduct
the work itself, to seek reimbursement from Respondent for the costs incurred in performing the
work, and/or to seek any other appropriate relief.
f.
Nothing in this Paragraph shall be construed to limit the Division’s
authority to require performance of further response actions at the Site, provided that Respondent,
by entering into this Settlement, is not agreeing to perform such further response actions.
62.
Annual RI/FS Data Summary Report. Respondent shall prepare and submit to
the Division, by June 1 of each year until completion of the RI/FS, an annual data summary report
and database update containing all results of sampling, tests, modeling, and other data (including
raw data) generated by Respondent, or on Respondent’s behalf, in performing the RI/FS during
the prior year and not previously submitted to Division. The Division may provide a copy of the
Annual Summary of RI/FS Data Summary Report to EPA.
C.

PERFORMANCE OF FMS INTERIM MEASURES AND
OPERATION AND MAINTENANCE FOR THE REMEDIAL
ACTION

63.
Performance of Work in Accordance with FMS Work Plan and Operation and
Maintenance.
a.
Attached to this Settlement as Appendix D is the FMS Work Plan.
Respondent shall continue to implement the activities described in the FMS Work Plan, as needed
to contain and evaporate heap leach pad drain-down fluids and to prevent such fluids from
escaping containment, during Remedial Action Construction or until the occurrence of the
condition(s) in Paragraph 63.b. To the extent not addressed by the FMS Work Plan, Respondent
also shall perform any Work necessary to ensure the elements of the Remedial Action are
inspected, operated, and maintained as required for the Remedial Action to be operational and
functional and to ensure that Performance Standards are met, during and following Remedial
Action Construction and until the occurrence of the condition(s) in Paragraph 63.b.
b.
Respondent’s Work obligations with respect to the FMS and any
constructed elements of the Remedial Action will terminate upon the earliest of the following
conditions to occur:
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(1)
For each of the five HLPs re-graded and covered as part of the
Remedial Action (Phase I/II, Phase III South, Phase III 4X, Phase IV Slot, and
Phase IV VLT), Respondent’s Work obligations with respect to the contiguous HLP
cover, any associated drain-down evaporation pond(s), any appurtenant equipment,
including pipelines, pumps, sumps, liners, ditches, power supply, and bird
deterrents, used in connection with the operation of the pond(s), and any
appurtenant stormwater management features (including ditches, pipelines, ponds,
and best management practices), shall terminate 30 days after: (i) Respondent
submits to the Division and the Division approves as-built drawings and a
certification of substantial completion of construction for the HLP cover signed by
a professional engineer, and (ii) the mean annual average flow rate for drain-down
fluid flow rate exiting the HLP and entering the drain-down pond(s), based on four
quarters of monitoring results, is less than or equal to 1.5 gallons per minute (gpm);
or
(2)
For any other components of the FMS or any other constructed
elements of the Remedial Action, Respondent’s Work obligations shall terminate
upon the earlier of the following: (i) when the Division determines that the
Remedial Action has achieved the Performance Standards, as described in
Paragraph 172 (Certification of Remedial Action Completion); or (ii) after 10 years
following Certification of Completion of Remedial Action Construction under
Paragraph 171.
c.
Upon the occurrence of the condition(s) listed in sub-Paragraph 63.b, the
Division shall assume responsibility for performing and funding any work required for the
ongoing operation and maintenance of the FMS component(s) or other constructed elements of the
Remedial Action addressed by such condition, the costs of which shall be considered Division
O&M Costs for the purpose of Section XVII (Payment of Response Costs). In addition, as set
forth in sub-Paragraphs 63.b and 172.d, immediately upon Certification of Remedial Action
Completion under Paragraph 172, or after 10 years following Certification of Completion of
Remedial Action Construction under Paragraph 171, whichever occurs earlier, the Division shall
assume responsibility for performing and funding all other Operation and Maintenance activities
required to maintain the effectiveness of the completed Remedial Action, the costs of which shall
be considered Division O&M Costs for the purpose of Section XVII (Payment of Response
Costs).
64.
Respondent’s obligations with respect to the FMS shall include the repair and
replacement of existing FMS equipment and components, including, without limitation, ponds,
pond liners, ditches, pipelines, pumps, power supply, and bird deterrence equipment, as needed to
ensure the continued effective functioning of the FMS during Remedial Action Construction or
until the conditions stated in sub-Paragraph 63.b have been met. As to the repair or replacement
of any individual FMS component: if the cost of such repair or replacement is less than $100,000,
Respondent shall be solely responsible for payment; if the cost of such repair or replacement is
equal to or greater than $100,000, than the costs shall be allocated between and paid jointly by the
Division and Respondent in accordance with Paragraph 113 (Payments for Division RD/RA
Costs), and the Division’s share of such costs shall be considered Division O&M Costs for the
purpose of Section XVII (Payment of Response Costs). For purposes of this Paragraph, “repair or
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replacement” refers only to work required to repair or replace FMS components existing as of the
Effective Date, as needed to ensure the continued functioning of the FMS.
65.
During Remedial Action Construction, and as described in the RD/RA SOW,
Respondent shall, in addition to the FMS-related and other Work described in this Section,
implement interim measures approved by the Division to prolong the life of, and maintain
sufficient capacity in, the FMS so as to prevent overflows, including construction of new
evaporation ponds and drain-down fluid conveyance equipment, if needed, until a Site-wide
remedy is constructed or until the conditions in sub-Paragraph 63.b have been met. As long as the
new evaporation ponds or other such facilities are part of the Remedial Action and will continue to
be used for managing drain-down fluids following Certification of Completion of Remedial
Action Construction, the associated capital construction costs shall be allocated between and paid
jointly by the Division and Respondent in accordance with Paragraph 113 (Payments for Division
RD/RA Costs), and the Division’s share of such costs shall be considered Division RD/RA Costs
for the purpose of Section XVII (Payment of Response Costs). If such interim measures are not
considered part of the Remedial Action and will not continue to be used following Certification of
Completion of Remedial Action Construction under Paragraph 171 (e.g., a new temporary pond),
Respondent shall be solely responsible for payment of the associated capital construction costs.
66.

Modification of FMS Work Plan.

a.
If the Division determines that it is necessary to modify the Work specified
in the FMS Work Plan in order to achieve and/or maintain the functioning and integrity of the
FMS, and such modification is consistent with the scope of the Work described in the FMS Work
Plan, then the Division may notify Respondent of such modification.
b.
Respondent shall confirm its willingness to perform the FMS Work Plan as
modified within 10 days after receiving notice of the modification from the Division. If
Respondent objects to any modification determined by the Division to be necessary pursuant to
this Paragraph, Respondent may invoke dispute resolution pursuant to Section XVIII (Dispute
Resolution).
c.
The FMS Work Plan shall be modified: (1) in accordance with the
modification issued by the Division; or (2) if Respondent invokes Dispute Resolution, in
accordance with the final resolution of the dispute.
d.
Respondent shall complete the modified Work according to the standards,
specifications, and schedule set forth or approved by the Division in a written modification to the
FMS Work Plan. The Division reserves the right to conduct the Work itself, to seek reimbursement
from Respondent for the costs incurred in performing the Work, and/or to seek any other
appropriate relief.
e.
Nothing in this Paragraph shall be construed to limit the Division’s
authority to require performance of further response actions as otherwise provided in this
Settlement.

29

D.

GROUNDWATER INTERIM MEASURES

67.
If the Division determines, based on information obtained through implementation
of the RI/FS and consideration of the factors specified in Paragraph 68 below, that releases of
hazardous substances from the Site to groundwater pose an imminent and substantial
endangerment to human health, welfare, or the environment, the Division may notify Respondent
in writing of the measure(s) (“Groundwater Interim Measures”) the Division has determined need
to be developed and implemented by the Respondent to mitigate the imminent and substantial
endangerment. If deemed appropriate by the Division, the implementation of such Groundwater
Interim Measures may be deferred pending collection by the Respondent of additional data or
information requested by the Division. Upon receiving such notice, the Division and the
Respondent shall promptly confer whether and to what extent such Groundwater Interim
Measures are required.
68.
The following factors, among others, shall be considered by the Division in
determining whether any Groundwater Interim Measures should be required:
a.
the estimated risk reduction in comparison to the time to develop and
implement final remedies for Site releases to groundwater;
b.
actual or potential exposure of hazardous substances to humans at
concentrations that may pose acute or chronic health effects;
c.
groundwater monitoring data, groundwater contaminant plume stability and
trend analysis, and rate of groundwater contaminant migration;
d.
actual or potential contamination of additional drinking water wells or
drinking water supplies or sensitive environments;
e.

background concentrations of contaminants;

f.
the presence of other anthropogenic sources or anthropogenic activities to
groundwater contamination; and
g.
the effectiveness, cost, and implementability of the Groundwater Interim
Measures being considered.
69.
Any requirement by the Division regarding a Groundwater Interim Measure that is
the subject of Division notification pursuant to Paragraph 67 shall contain a schedule for
Respondent to submit to the Division a Work Plan for the development and implementation of the
Groundwater Interim Measure(s) (“Groundwater Interim Measure(s) Work Plan”) as identified in
such notification. Each Groundwater Interim Measure(s) Work Plan is subject to approval by the
Division, and each Groundwater Interim Measure(s) Work Plan shall address, as appropriate and
without limitation, (a) objectives of the Groundwater Interim Measure(s); (b) technical approach;
(c) engineering design and planning (including Division approval of all design plans and
specifications); (d) schedule for development and implementation of the Groundwater Interim
Measure; (e) qualifications of personnel performing the development or implementation of the
Groundwater Interim Measure(s), including Contractor personnel; (f) health and safety planning;
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(g) data collection quality assurance, strategy, management, and analysis; (h) construction quality
assurance, including inspection activities, sampling requirements, documentation and certification
of construction consistent with Division-approved designs; (i) operation and maintenance of the
Groundwater Interim Measures; (j) document/data submittals for Division approval; and (k)
regular progress reporting during the development and implementation of the Groundwater
Interim Measures.
70.
Groundwater Interim Measures, which may include enhanced Institutional
Controls, shall, to the extent practicable, be consistent with the objectives of, and contribute to the
performance of, any long term solution at the Site. The Division shall not require, and
Respondent shall not be obligated to perform, active groundwater remediation as a Groundwater
Interim Measure under this Section VIII.D. Groundwater Interim Measures that may be selected
by the Division include, subject to an evaluation of water rights and hydrological considerations:
(a) additional source control measures within the Mine Site Boundary; (b) changes to agricultural
practices outside the Mine Site Boundary, including irrigation improvements, movement or
elimination of irrigation pumping wells, reduced pumping rates, and ditch lining; (c) delivery of
bottled water; (d) domestic or municipal well-head treatment; and (e) additional disconnections of
domestic wells and further extensions of City Water System service.
71.
A Division decision regarding a Groundwater Interim Measures Work Plan and any
Work undertaken by Respondent pursuant thereto shall be governed by the other provisions of this
Settlement, including without limitation, the provisions of Section XVIII (Dispute Resolution). In
the case of a dispute related to Groundwater Interim Measures, the time frames outlined in Section
XVIII (Dispute Resolution) shall be shortened by one-half of the time allowed. In the event the
Respondent fails to perform the Groundwater Interim Measures pursuant to this Settlement, the
Division may perform the Groundwater Interim Measures pursuant to Paragraph 141 (Work
Takeover) of Section XXII (Reservation of Rights by the Division).
E.

OTHER REQUIREMENTS

72.
Community Involvement; Technical Assistance for Tribes and Eligible
Community Organization
a.
If requested by the Division, Respondent shall conduct community
involvement activities under the Division’s oversight as provided for in, and in accordance with,
the Community Involvement and Participation Plan. The Division will prepare a draft of the
Community Involvement and Participation Plan within 90 days after the Deferral Agreement is
executed. The public will have 30 days to review the Community Involvement and Participation
Plan and provide comments. The Division will prepare a final Community Involvement and
Participation Plan 45 days after the public review and comment period closes. The Community
Involvement and Participation Plan will be, upon its completion, incorporated into this Settlement
under Section XXXI (Integration /Appendices). Costs incurred by the Division in implementing
the Community Involvement and Participation Plan constitute Future Response Costs to be
reimbursed under Section XVII (Payment of Response Costs).
b.
In order to ensure that members of the YPT, WRPT, and members of the
surrounding community are able to acquire assistance to interpret information with regard to the
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performance of the Work and implementation decisions at relevant portions of the Site during the
performance of the RI/FS and the Remedial Action, the Division shall provide resources or direct
technical assistance to the YPT, WRPT, and a community organization that meets EPA eligibility
requirements for a Technical Assistance Grant at 40 CFR Part 35 Subpart M. As will be set forth
in the forthcoming Community Involvement and Participation Plan, the Division will follow the
process described at 40 CFR part 35 Subpart M in selecting an eligible community organization to
receive such technical assistance. Costs incurred by the Division in providing such resources and
technical assistance constitute Future Response Costs to be reimbursed under Section XVII
(Payment of Response Costs), provided that Respondent’s reimbursement obligation under this
sub-Paragraph for all technical assistance provided to the YPT shall be limited to $100,000,- to the
WRPT shall be limited to $50,000, and to the community shall be limited to $50,000. The
Division may request that Respondent consent to increase the reimbursement limitations to
account for reasonable additional costs incurred by the Division in providing technical assistance
to the YPT, WRPT, and the selected community organization in accordance with the Community
Involvement and Participation Plan, which consent shall not be unreasonably withheld. The
Division shall separately track, account for, and bill for its Future Response Costs relating to the
provision of technical assistance to the YPT, WRPT, and the community organization under this
sub-Paragraph. The reimbursement limitations for technical assistance shall no longer apply once
a future record of decision is issued for additional remedial action at the Site outside of the ROD-1
Boundary and beyond what is selected in the ROD-1 and further described in the RD/RA SOW.
73.

Off-Site Shipments

a.
Respondent may ship Waste Material from the Site to an off-Site facility
only if it complies with Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and 40 C.F.R. §
300.440. Respondent will be deemed to be in compliance with CERCLA § 121(d)(3) and 40
C.F.R. § 300.440 regarding a shipment if Respondent obtains a prior determination from EPA that
the proposed receiving facility for such shipment is acceptable under the criteria of 40 C.F.R. §
300.440(b).
b.
Respondent may ship Waste Material from the Site to an out-of-state waste
management facility only if, prior to any shipment, it provides written notice to the appropriate
state environmental official in the receiving facility’s state and to the Division’s Project
Coordinator. This notice requirement shall not apply to any off-Site shipments when the total
quantity of all such shipments will not exceed ten cubic yards. The written notice must include the
following information, if available: (1) the name and location of the receiving facility; (2) the type
and quantity of Waste Material to be shipped; (3) the schedule for the shipment; and (4) the
method of transportation. Respondent shall also notify the state environmental official referenced
above and the Division’s Project Coordinator of any major changes in the shipment plan, such as a
decision to ship the Waste Material to a different out-of-state facility.
c.
Respondent may ship Investigation Derived Waste (IDW) from the Site to
an off-Site facility only if they comply with Section 121(d)(3) of CERCLA, 42 U.S.C. §
9621(d)(3), 40 C.F.R. § 300.440, EPA’s “Guide to Management of Investigation Derived Waste,”
OSWER 9345.3-03FS (Jan. 1992), and any IDW-specific requirements contained in the RD/RA
SOW. Wastes shipped off-Site to a laboratory for characterization, and RCRA hazardous wastes

32

that meet the requirements for an exemption from RCRA under 40 C.F.R. § 261.4(e) shipped offSite for treatability studies, are not subject to 40 C.F.R. § 300.440.
74.
Meetings. In addition to any meetings with EPA’s RPM pursuant to Paragraph 48.e
(EPA Participation), Respondent shall make presentations at, and participate in, meetings at the
request of the Division during the preparation of the RI/FS, the preparation of the RD/RA Work
Plan, and the performance of the Remedial Action. The Division shall coordinate and may require
Respondent’s participation in meetings with EPA. In addition to discussion of the technical
aspects of the RI/FS and the Remedial Action, topics will include anticipated problems or new
issues. Meetings will be scheduled at the Division’s discretion.
75.
Progress Reports. In addition to the other Deliverables set forth in this Settlement,
Respondent shall submit written quarterly progress reports to the Division by the 10th day of the
following months: January, April, and July; and submit a written annual progress report that is due
on the last Friday of October. At a minimum, these progress reports shall:
a.
Describe the actions that have been taken to comply with this Settlement,
including RD/RA, RI/FS, and FMS Work;
b.
Describe Work planned for the next reporting period with schedules
relating such Work to the overall project schedule for RI/FS completion and Remedial Action
completion;
c.
Describe any activities and conclusions relating to Respondent’s evaluation
of the need for interim measures, if any, to address contaminant migration or prevent exposure to
Site-related contaminants and to ensure CERCLA Protectiveness; and
d.
Describe all problems encountered in complying with the requirements of
this Settlement and any anticipated problems, any actual or anticipated delays, and solutions
developed and implemented to address any actual or anticipated problems or delays.
e.
The Annual Progress Report may incorporate by reference (without
repeating or revising) the information included in the Annual Summary of RD/RA Activities
submitted in accordance with Paragraph 55 and the Annual RI/FS Data Summary Report
submitted in accordance with Paragraph 62.
IX.
76.

REMEDY REVIEW

Periodic Review.

a.
Respondent shall conduct studies and investigations requested by the
Division and reasonably necessary to support the Division’s reviews of whether the Remedial
Action is CERCLA Protective. The Division shall conduct such periodic reviews in general
accordance with Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), and applicable regulations.
b.
No later than 4 years after the Effective Date, Respondent shall prepare and
submit to the Division for approval a Periodic Review Support Plan, which shall identify the
studies and investigations that Respondent will conduct for this purpose. Respondent shall
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develop the plan in accordance with EPA’s Comprehensive Five-year Review Guidance, OSWER
9355.7-03B-P (June 2001), and any other relevant five-year review guidances identified by the
Division.
c.
In conducting any such periodic review, the Division may notify, consult
with, and solicit input from EPA. The Division shall give due consideration to any input provided
by EPA in its determination of whether the Remedial Action is CERCLA Protective, and the
Division shall use its best efforts to resolve any disagreements between itself and EPA as to such
determination.
d.
In addition to the periodic review process described above, the Division
shall consult at least annually with EPA following Certification of Remedial Action Completion
under Paragraph 172 to discuss the Division’s progress in overseeing and implementing the RI/FS
and Remedial Action at the Site. Such consultation may include, without limitation, a review of
Deliverables required by the Deferral Agreement and other key Deliverables required by this
Settlement, performance schedules, achievement of Performance Standards and other milestones
required by this Settlement and by the Deferral Agreement, data quality assurance and control,
Respondent’s cooperativeness, and participation of the affected community. Respondent shall
provide the Division with documents and other information reasonably requested by the Division
to facilitate such consultation with EPA, and the Division may require Respondent’s participation
in consultation meetings with EPA.
e.
Notwithstanding the foregoing, EPA’s concurrence will not be required for
the Division to determine that the Remedial Action is CERCLA Protective, and EPA shall not
have independent authority under this Settlement to reject or require further response actions.
77.
Division Selection of Further Response Actions. With respect to any portions of
the Site outside of the ROD-1 Boundary and not addressed by the Remedial Action, the Division
may select further response actions as necessary to protect human health and the environment in
accordance with the requirements of CERCLA, the NCP, and Nevada law. With respect to the
OUs and CMUs addressed by the Remedial Action, if the Division determines, at any time, that
the Remedial Action is not CERCLA Protective, the Division may select further response actions
for such portions of the Site in accordance with the requirements of CERCLA, the NCP, and
Nevada law. The Division may provide EPA with an opportunity to review and comment on any
proposed selected further response action for the OUs and CMUs addressed by the Remedial
Action; but, unless specifically endorsed by the Division, Respondent shall not be required under
this Settlement to perform any studies, investigations, or additional response actions required
solely by EPA as a result of this process.
78.
Opportunity to Comment. Respondent and, if required by Section 117 of
CERCLA, 42 U.S.C. § 9617, the public, will be provided with an opportunity to comment on any
further response actions proposed by the Division as a result of the review conducted pursuant to
this Section and to submit written comments for the record during the comment period.
79.
Respondent’s Obligation to Perform Further Response Actions. If the Division
selects further response actions within the ROD-1 Boundary pursuant to this Section, the Division
may require Respondent to perform such further response actions, but only to the extent that the
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reopener conditions in Paragraphs 137 and 138 (Pre- and Post-Certification Reservations) are
satisfied. Respondent may invoke the procedures set forth in Section XVIII (Dispute Resolution)
to dispute (a) the Division’s determination that the reopener conditions of Paragraphs 137 and 138
are satisfied, (b) the Division’s determination that the Remedial Action is not CERCLA
Protective, or (c) the Division’s selection of the further response actions. Notwithstanding any
modification to the RD/RA Work Plan, and except as required pursuant to a Groundwater Interim
Measures Work Plan required under Paragraph 69, nothing in this Settlement shall obligate
Respondent to perform further response actions outside of the ROD-1 Boundary or that address
releases of hazardous substances and other conditions outside of the ROD-1 Boundary.
80.
Submission of Plans. If Respondent is required to perform further response actions
pursuant to this Section, it shall submit a plan for such response action to the Division for
approval in accordance with Section X (Submission and Approval of Deliverables). Respondent
shall implement the approved plan in accordance with this Settlement.
X.

SUBMISSION AND APPROVAL OF DELIVERABLES

81.
Submission of Deliverables. Except as otherwise provided in this Settlement,
Respondent shall direct all submissions required by this Settlement to the Division’s Project
Coordinator. Respondent shall submit all Deliverables required by this Settlement, the attached
SOWs, or any approved work plan in accordance with the schedule set forth in such plan.
Respondent shall submit all Deliverables in an electronic format acceptable to the Division.
82.

Approval of Deliverables
a.

Initial Submissions

(1)
After review of any Deliverable that is required to be submitted for
Division approval under this Settlement or the attached SOWs, the Division shall:
(i) approve, in whole or in part, the submission; (ii) approve the submission upon
specified conditions, including the need to address comments on the submission
provided by the Division; (iii) disapprove, in whole or in part, the submission; or
(iv) any combination of the foregoing.
(2)
The Division also may modify the initial submission to cure
deficiencies in the submission if: (i) after first providing Respondent with at least
one notice of deficiency and an opportunity to cure within 14 days, the Division
determines that disapproving the submission and awaiting a resubmission would
cause substantial disruption to the Work; or (ii) previous submission(s) have been
disapproved due to material defects and the deficiencies in the initial submission
under consideration indicate a bad faith lack of effort to submit an acceptable
Deliverable.
b.
Responses to Division Reviews. Upon receipt of a notice of disapproval
under Paragraph 82.a(1)(iii), or if required by a notice of approval upon specified conditions
under Paragraph 82.a.(1)(ii), Respondent shall, by the date provided by the Division in such
notice, which date shall be at least 30 days from the date of such notice, correct the deficiencies
or respond to the specified conditions and provide written confirmation of such corrections or
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responses to the Division. Unless specifically provided for by the Division in its notice,
Respondent need not resubmit the Deliverable to the Division for further review and approval,
but Respondent shall maintain adequate records sufficient to document any changes made to
the Deliverable and any Work required thereunder, in accordance with Section XIV (Record
Retention), and provide copies of such records to the Division upon request, in accordance
with Section XIII (Access to Information). If resubmission is requested, the Division will
follow a review process as provided for in Paragraph 82.a(1).
c.
Implementation. Upon approval, approval upon conditions, or
modification by the Division or Respondent under Paragraph 82.a or Paragraph 82.b, of any
Deliverable, or any portion thereof: (i) such Deliverable, or portion thereof, will be
incorporated into and enforceable under this Settlement; and (ii) Respondent shall take any
action required by such Deliverable, or portion thereof, subject to Respondent’s right to invoke
the Dispute Resolution procedures in Section XVIII with respect to the modifications or
conditions made by the Division. Implementation of any non-deficient portion of a submission
shall not relieve Respondent of any liability for penalties under Section XX (Stipulated
Penalties) for violations of this Settlement.
83.
Notwithstanding the receipt of a notice of disapproval, Respondent shall proceed to
take any action required by any non-deficient portion of the submission, unless otherwise directed
by the Division.
84.
In the event that the Division takes over some of the tasks, but not the preparation
of the RI Report, the FS Report, the RD/RA Work Plan, or the Remedial Design, Respondent shall
incorporate and integrate information supplied by the Division into those documents.
85.
Division Review of Major Deliverables. Upon their submittal, the Division shall
have up to 60 days to review and comment on the following major Deliverables: RI Sampling and
Analysis Plan(s); risk assessment work plans; draft RI Report(s); draft Risk Assessment Reports;
draft FS Report(s); Treatability Testing Work Plan; Treatability Testing Sampling and Analysis
Plan; Treatability Testing Health and Safety Plan; draft FS Report; RD/RA Work Plan; Remedial
Design Report(s); and the Completion Reports identified in Section XXX (Notice and
Certification of Completion of Work). During this time period, the Division shall solicit any
comments or input from other State or Federal agencies, including EPA, and other community
stakeholders that the Division determines, in its discretion, should be consulted on the subject
matter of the Deliverable. The Division shall evaluate any such input received from the other
consulted agencies and stakeholders, give due consideration to any input provided by EPA in its
determination of whether the Deliverable under consideration will ensure CERCLA Protectiveness
at the Site, and synthesize such input into a consolidated set of comments or conditions made by
the Division and provided to Respondent within the required time period. Respondent shall not be
required under this Settlement to directly respond to or address comments or conditions on any
Deliverable made by any entity other than the Division unless specifically so directed by the
Division consistent with this Paragraph. Respondent shall not proceed with any Work dependent
on these Deliverables until receiving Division approval, approval on condition, or modification of
such Deliverables. While awaiting Division approval, approval on condition, or modification of
these Deliverables, Respondent shall proceed with all other tasks and activities that may be
conducted independently of these Deliverables, in accordance with the schedule set forth under
this Settlement.
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86.
Division Review of Other Deliverables. For all remaining Deliverables not listed
in Paragraph 85, the Division shall have up to 45 days for review and comment. Unless
specifically directed by the Division, Respondent shall proceed with all subsequent tasks,
activities, and Deliverables without awaiting Division approval of the submitted Deliverable. The
Division reserves the right to stop Respondent from proceeding further, either temporarily or
permanently, on any task, activity, or Deliverable at any point during the Work.
87.
Notice of Deliverable Submission and Requests for Extension of Time.
Respondent shall notify the Division in writing 14 days in advance of the date it will submit a
deliverable called for under Paragraphs 85 and 86. In addition, the Division shall have the right to
an extension of up to 15 days of the deadline for review and comment called for under Paragraphs
85 and 86 if necessary to accommodate a large volume of deliverables requiring review at the
same time or because sufficient Division personnel are not available at the time a review is
required.
88.
Deliverable Deemed Approved. In order to ensure the timely and efficient
performance of Work under this Settlement, failure of the Division to expressly approve,
comment on, or disapprove of a Deliverable within a specified time period shall be deemed an
approval by the Division and authorization for Respondent to proceed with any Work described in
the Deliverable as proposed or described therein.
89.
Material Defects. If an initially submitted or resubmitted plan, report, or other
deliverable contains a material defect, and the plan, report, or other deliverable is disapproved or
modified by the Division under Paragraph 82.a and 82.b due to such material defect, Respondent
shall be deemed in violation of this Settlement for failure to submit such plan, report, or other
deliverable timely and adequately. Respondent may be subject to penalties for such violation as
provided in Section XX (Stipulated Penalties).
XI.

QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

90.
Respondent shall use quality assurance, quality control, and other technical
activities and chain of custody procedures for all samples consistent with “EPA Requirements for
Quality Assurance Project Plans (QA/R5),” EPA/240/B-01/003 (March 2001, reissued May
2006), “Guidance for Quality Assurance Project Plans (QA/G-5),” EPA/240/R-02/009 (December
2002), “Uniform Federal Policy for Quality Assurance Project Plans, Parts 1-3, EPA/505/B04/900A-900C (March 2005), or other applicable guidance required by the Division.
91.

Laboratories

a.
Respondent shall ensure that Division personnel are allowed access at
reasonable times to all laboratories utilized by Respondent pursuant to this Settlement. In addition,
Respondent shall ensure that such laboratories shall analyze all samples submitted by the Division
pursuant to the Quality Assurance Project Plan (QAPP) for quality assurance, quality control, and
technical activities that will satisfy the stated performance criteria as specified in the QAPP.
Respondent shall ensure that the laboratories it utilizes for the analysis of samples taken pursuant
to this Settlement meet the proficiency testing program requirements specified in NAC §§
445A.0594, 459.96932, the competency requirements set forth in EPA’s “Policy to Assure
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Competency of Laboratories, Field Sampling, and Other Organizations Generating Environmental
Measurement Data under Agency-Funded Acquisitions,” or other applicable guidance required by
the Division, and that the laboratories perform all analyses using Division-approved or EPAaccepted methods. Division-approved methods of testing are defined in NAC §§ 445A.0562,
459.9691. Accepted EPA methods consist of, but are not limited to, methods that are documented
in the EPA’s Contract Laboratory Program, SW 846 “Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods”, “Standard Methods for the Examination of Water and Wastewater”,
and 40 C.F.R. Part 136, “Air Toxics - Monitoring Methods”.
b.
Upon approval by the Division, Respondent may use other appropriate
analytical methods, as long as (i) quality assurance/quality control (QA/QC) criteria are contained
in the methods and the methods are included in the QAPP, (ii) the analytical methods are at least
as stringent as the methods listed above, and (iii) the methods have been approved for use by a
state or nationally recognized organization responsible for verification and publication of
analytical methods, e.g., the Division, EPA, ASTM, NIOSH, OSHA, etc.
c.
Respondent shall ensure that all laboratories it uses for analysis of samples
taken pursuant to this Settlement satisfy the requirements for “certified laboratories” under NAC
§§ 445A.044 – 445A.067, 459.96902 – 9699 or have a documented Quality System that complies
with ASQ/ANSI E4:2014 “Quality Management Systems for Environmental Information and
Technology Programs – Requirements With Guidance for Use” (American Society for Quality,
February 2014), and “EPA Requirements for Quality Management Plans (QA/R-2)” EPA/240/B01/002 (March 2001, reissued May 2006), or equivalent documentation as determined by EPA.
The Division may consider Environmental Response Laboratory Network (ERLN) laboratories,
laboratories accredited under the National Environmental Laboratory Accreditation Program
(NELAP), or laboratories that meet International Standardization Organization (ISO 17025)
standards or other nationally recognized programs as meeting the Quality System requirements.
d.
Respondent shall ensure that all field methodologies utilized in collecting
samples for subsequent analysis pursuant to this Settlement are conducted in accordance with the
procedures set forth in the approved QAPP.
92.

Sampling

a.
Upon request, Respondent shall provide split or duplicate samples to the
Division. Respondent shall notify the Division not less than 7 days in advance of any sample
collection activity unless shorter notice is agreed to by the Division; provided that Respondent
shall not be required to notify the Division in advance of any sample collection activity routinely
performed in accordance with a schedule or work plan previously approved by the Division,
unless the schedule is changed. In addition, the Division shall have the right to take any additional
samples that the Division deems necessary. Upon request, the Division shall provide to
Respondent split or duplicate samples of any samples it takes as part of the Division’s oversight of
Respondent’s implementation of the Work, and any such samples shall be analyzed in accordance
with the approved QAPP.
b.
All results of sampling, tests, modeling, or other data (including raw data)
generated by Respondent, or on Respondent’s behalf, during the period that this Settlement is
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effective and not previously submitted to the Division, shall be submitted annually to the Division
in the Annual Summary of RD/RA Activities and Annual RI/FS Data Summary Report pursuant to
Paragraphs 55 and 62.
c.
Respondent waives any objections to any data gathered, generated, or
evaluated by the Division or Respondent in the performance or oversight of the Work that has
been verified according to the quality assurance/quality control (QA/QC) procedures required by
this Settlement or any Division-approved RI/FS work plans or Sampling and Analysis Plans. If
Respondent objects to any other data relating to the RI/FS or the Remedial Action, Respondent
shall submit to the Division a report that specifically identifies and explains its objections,
describes the acceptable uses of the data, if any, and identifies any limitations to the use of the
data. The report must be submitted to the Division within 15 days after the annual or quarterly
report containing the data.
XII.

PROPERTY REQUIREMENTS

93.
Agreements Regarding Access and Non-Interference. Respondent shall, with
respect to any Non-Settling Owner’s Affected Property for which an agreement is not already in
place, use best efforts to secure from such Non-Settling Owner an agreement, enforceable by
Respondent and the Division, providing that such Non-Settling Owner: (i) provide the Division
and Respondent, and their representatives, contractors, and subcontractors with access at all
reasonable times to such Affected Property to conduct any activity regarding this Settlement,
including those listed in Paragraph 93.a (Access Requirements); and (ii) refrain from using such
Affected Property in a manner that the Division determines will pose an unacceptable risk to
human health or to the environment due to exposure to Waste Material or interfere with or
adversely affect the implementation or integrity of the Work, including the restrictions listed in
Paragraph 93.b (Land, Water, or Other Resource Use Restrictions). Such an agreement shall not
be deemed unacceptable to the Division if, pursuant thereto, the Non-Settling Owner is entitled to
(1) retain use and enjoyment of the Affected Property subject to interference when necessary to
implement the Work or maintain the integrity and proper functioning of the Engineering Controls
or physical elements of the Remedial Action; or (2) obtain written approval from the Division and
coordinate with Respondent to alter the design and implementation of the Work, at the NonSettling Owner’s expense, to avoid unreasonable interference with use and enjoyment of the
Affected Property. In its review of a Non-Settling Owner’s request to change the design and
implementation of the Work under subsection (2), the Division will consider whether the
requested changes materially alter the purpose, goals, costs, or completion schedule of the Work
or Remedial Action. Subject to the need to consider the Non-Settling Owner’s input in good faith,
NDEP will be responsible for making final decisions about any proposed changes to the design
and implementation of the Work under subsection (2), including whether such proposed changes
are consistent with the requirements in NRS 459.930(1)(a); CERCLA Section 101(40), 42 U.S.C.
9601(40); and CERCLA Section 107(r)(1), 42 U.S.C. § 9607(r)(1). Respondent shall provide the
Division with the same access and refrain from the same uses with respect to any Owner
Respondent’s Affected Property acquired after the Effective Date.
a.
Access Requirements. The following is a list of activities for which access
to an Affected Property is to be obtained:
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(1)

Monitoring the Work;

(2)

Verifying any data or information submitted to the Division;

(3)

Conducting investigations regarding contamination at or near the

(4)

Obtaining samples;

Site;

(5)
Assessing the need for, planning, implementing, or monitoring
response actions;
(6)
Assessing implementation of quality assurance and quality control
practices as defined in the approved QAPP;
(7)
Implementing the Work pursuant to the conditions set forth in
Paragraph 141 (Work Takeover);
(8)
Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Respondent or its agents, consistent with
Section XIII (Access to Information);
(9)

Assessing Respondent’s compliance with this Settlement;

(10) Determining whether the Affected Property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or
restricted under this Settlement; and
(11) Implementing, monitoring, maintaining, reporting on, and enforcing
land, water, or other resource use restrictions and Institutional Controls.
b.
Land, Water, or Other Resource Use Restrictions. The following is a list
of land, water, or other resource use restrictions that shall be incorporated into and enforceable
pursuant to Proprietary Controls applicable to the Affected Property, unless the activity is required
as part of the Work or undertaken with prior notification to and approval by the Division, or unless the
Non-Settling Owner performing such activity assumes responsibility for any resulting adverse
effects on the Remedial Action and any resulting release or threatened release of Hazardous
Substances in an administratively approved settlement or other enforceable agreement or permit
entered into with or issued by the Division:
(1)
Physical disturbance or modification of Engineering Controls and
other physical elements of the Remedial Action, which are implemented as a result
of this Agreement including but not limited to: water pumping or treatment systems
and structures, wells, ponds, bird deterrence systems, pipelines, ditches,
conveyance lines and structures, underdrains, drainage systems, electrical systems,
heap leach pads, soil covers, caps, revegetation, erosion controls, slope stabilizers,
dams, liners, roadways and access routes, disposal areas, and repositories;
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(2)
Construction of temporary or permanent structures on top of or
immediately adjacent to Engineering Controls and other physical elements of the
Remedial Action in a manner that interferes with the implementation, integrity, or
proper functioning of the Work;
(3)
Excavation within any Engineering Controls and other physical
elements of the Remedial Action or within a distance or space that causes or will
cause a material alteration to the physical elements of the Remedial Action in a
manner that materially alters them;
(4)
Grading or land disturbance in a manner that materially alters the
functioning of the stormwater management elements of the Remedial Action, or
other actions that cause material erosion or deterioration of any completed
Engineering Controls and other physical elements of the Remedial Action;
(5)

Installation of water supply wells for potable use;

(6)
Construction and operation of unlined ponds or lagoons or other
facilities that retain liquids and facilitate their infiltration into the ground;
(7)
Disposal of Waste Materials on the Affected Property, unless
specifically permitted by State law or a new mine permit; and
(8)
Activities that alter, disturb, or modify any natural or manmade
surface water features on or immediately adjacent to the Affected Property.
94. Best Efforts. As used in this Section, “best efforts” means the efforts that a
reasonable person in the position of Respondent would use so as to achieve the goal in a timely
manner, including the cost of employing professional assistance and the payment of reasonable
sums of money to secure access and/or use restriction agreements, as required by this Section. If
Respondent is unable to accomplish what is required through “best efforts” in a timely manner,
it shall notify the Division and include a description of the steps taken to comply with the
requirements. If Respondent’s best efforts are not successful in obtaining the required access
or use restrictions, the Division will, to the extent authorized by State or federal law, assist
Respondent, or take independent action, in obtaining such access and/or use restrictions. All
costs incurred by the Division in providing such assistance or taking such action, including the
cost of attorney time and the amount of monetary consideration or just compensation paid,
constitute Future Response Costs to be reimbursed under Section XVII (Payment of Response
Costs).
95.
If the Division determines in a decision document prepared in accordance with the
NCP that additional Institutional Controls in the form of State or local laws, regulations,
ordinances, zoning restrictions, or other governmental controls or notices are needed, Respondent
shall cooperate with Division efforts to secure and ensure compliance with such Institutional
Controls, which shall be implemented, maintained, and enforced pursuant to the Institutional
Controls Implementation and Assurance Plan (ICIAP) described in Section 8.4(i) of the RD/RA
SOW.
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96.

Notice to Successors-in-Title.

a.
Respondent shall, within 30 days after acquiring any Owner Respondent’s
Affected Property after the Effective Date, submit for Division approval a notice to be filed
regarding such property in the appropriate land records. The notice must: (1) include a proper
legal description of the Affected Property; (2) provide notice to all successors-in-title that: (i) the
Affected Property is part of, or related to, the Site; (ii) as to any Affected Property on which the
Remedial Action will be implemented, that the Division selected a remedy for that portion of the
Site; and (iii) the Division has entered into an agreement with Respondent for performance of an
RI/FS or Remedial Action with respect to the Affected Property, as applicable; and (3) identify the
name and effective date of this Settlement. Owner Respondent shall record the notice within 10
days after the Division’s approval of the notice and submit to the Division, within 10 days
thereafter, a certified copy of the recorded notice.
b.
Owner Respondent shall, prior to entering into a contract to Transfer Owner
Respondent’s Affected Property, or 60 days prior to Transferring Owner Respondent’s Affected
Property, whichever is earlier:
(1)
Notify the proposed transferee that the Division has entered into an
agreement with Respondent for performance of an RI/FS or requiring
implementation of the Remedial Action with respect to the Affected Property
(identifying the name and effective date of this Settlement); and
(2)
Notify the Division of the name and address of the proposed
transferee and provide the Division with a copy of the notice that it provided to the
proposed transferee.
97.
In the event of any Transfer of the Affected Property, unless the Division otherwise
consents in writing to an assignment or Transfer of obligations, Respondent shall continue to
comply with its obligations under this Settlement, including its obligation to secure access and
ensure compliance with any land, water, or other resource use restrictions regarding the Affected
Property.
98.
Notwithstanding any provision of this Settlement, the Division retains all of its
access authorities and rights, as well as all of its rights to require land, water, or other resource use
restrictions, including enforcement authorities related thereto under CERCLA, RCRA, and any
other applicable State or federal statute or regulations.
XIII. ACCESS TO INFORMATION
99.
Respondent shall provide to the Division, upon request, copies of all records,
reports, documents, and other information (including records, reports, documents, and other
information in electronic form) (hereinafter referred to as “Records”) within Respondent’s
possession or control or that of its contractors or agents that are generated by Respondent or on its
behalf during and in connection with performance of the Work, including, but not limited to,
sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
traffic routing, correspondence, or other documents or information regarding the Work.
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Respondent shall also make available to the Division, for purposes of investigation, information
gathering, or testimony, their employees, agents, or representatives with knowledge of relevant
facts concerning the performance of the Work. Respondent shall not be required under this
Section to provide any Records to the Division that Respondent provided previously, that are
contained in the administrative record file for the Site, or that are otherwise readily available from
other public sources.
100.

Privileged and Protected Claims

a.
Respondent may assert that all or part of a Record requested by the Division
is privileged or protected as provided under federal or Nevada law, in lieu of providing the
Record, provided Respondent complies with Paragraph 100.b, and except as provided in
Paragraph 100.c.
b.
If Respondent asserts a claim of privilege or protection, it shall provide the
Division with the following information regarding such Record: its title; its date; the name, title,
affiliation (e.g., company or firm), and address of the author, of each addressee, and of each
recipient; a description of the Record’s contents; and the privilege or protection asserted. If a
claim of privilege or protection applies only to a portion of a Record, Respondent shall provide the
Record to the Division in redacted form to mask the privileged or protected portion only.
Respondent shall retain all Records that it claims to be privileged or protected until the Division
has had a reasonable opportunity to dispute the privilege or protection claim and any such dispute
has been resolved in Respondent’s favor.
c.
Respondent may make no claim of privilege or protection regarding: (1)
any data regarding the Site, including, but not limited to, all sampling, analytical, monitoring,
hydrogeologic, scientific, chemical, radiological, or engineering data, or the portion of any other
Record that evidences conditions at or around the Site; or (2) the portion of any final (as opposed to
draft) Record that Respondent is required to create or generate pursuant to this Settlement.
101. Business Confidential Claims. All Records required by this Settlement will be
deemed public information upon submittal to the Division unless Respondent requests in writing
at the time of submittal that a Record or specific information contained therein be treated as
confidential, business information in accordance with NRS § 459.555 or § 445A.665, and such
regulations adopted thereunder, and the Division grants the request. Pending such determination
and any appeals thereof, the Division shall treat such information as confidential. Respondent
shall adequately substantiate any assertion of confidentiality in writing when the request is made.
Respondent may assert attorney client privilege, attorney work product, or business confidentiality
claims covering part or all of any Record submitted to the Division under this Settlement to the
extent permitted. If no claim of confidentiality accompanies a Record when it is submitted to the
Division, or if the Division has notified Respondent that the Record is not confidential, subject to
Respondent’s right to invoke the Dispute Resolution procedures in Section XVIII on this decision,
the public may be given access to such records, documents, or information without further notice
to Respondent.
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102. Notwithstanding any provision of this Settlement, the Division retains all of its
information gathering and inspection authorities and rights, including enforcement actions related
thereto, under CERCLA, RCRA, and any other applicable State or federal statutes or regulations.
XIV. RECORD RETENTION
103. Until 10 years after the Division provides Respondent with a notice of Certification
of Work Completion pursuant to Paragraph 174 (Certification of Work Completion), that all Work
has been fully performed in accordance with this Settlement, Respondent shall preserve and retain
all non-identical copies of Records (including Records in electronic form) now in its possession or
control, or that come into its possession or control, that relate in any manner to its liability under
CERCLA with regard to the Site or to the liability of any other person under CERCLA with
respect to the Site. Respondent shall also preserve and retain, and instruct its contractors and
agents to preserve, all non-identical copies of the last draft or final version of any Records
(including Records in electronic form) now in its possession or control or that come into its
possession or control that relate in any manner to the performance of the Work, provided,
however, that Respondent (and its contractors and agents) must retain, in addition, non-identical
copies of all data generated during the performance of the Work and not contained in the
aforementioned Records required to be retained. These record retention requirements shall apply
regardless of any corporate retention policy to the contrary.
104. At the conclusion of the document retention period, Respondent shall notify the
Division at least 90 days prior to the destruction of any such Records, and, upon request by the
Division, and except as provided in Paragraph 100 (Privileged and Protected Claims), Respondent
shall deliver any such Records to the Division.
105. Respondent certifies that, to the best of its knowledge and belief, after thorough
inquiry, it has not altered, mutilated, discarded, destroyed, or otherwise disposed of any Records
(other than identical copies) relating to response actions it performed at the Site, hazardous
substances found on or released from the Site, or the liability of any person under CERCLA with
respect to the Site since issuance by EPA of the Unilateral Administrative Order for Initial
Response Activities, CERCLA Docket No. 9-2005-0011, on March 31, 2005.
XV.

COMPLIANCE WITH OTHER LAWS

106. Where any portion of the Work requires a federal, State, or local government
permit or approval, Respondent shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals. Respondent may seek relief under the
provisions of Section XIX (Force Majeure) for any delay in the performance of the Work resulting
from a failure to obtain, or a delay in obtaining, any permit or approval required for the Work,
provided that they have submitted timely and complete applications and taken all other actions
necessary to obtain all such permits or approvals. This Settlement is not, and shall not be
construed to be, a permit issued pursuant to any federal or State statute or regulation.
107. The Division will, to the extent authorized by State or federal law, assist
Respondent, or take independent action, in obtaining any State, federal, or local permits that may
be required for performance of the Work, or in securing exemptions or waivers for such permits if
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legally permissible and necessary to ensure the timely and cost-effective performance of the Work.
All costs incurred by the Division in providing such assistance or taking such action, including the
cost of attorney time and the amount of monetary consideration or just compensation paid,
constitute Future Response Costs to be reimbursed under Section XVII (Payment of Response
Costs).
108. The Parties agree that the State laws governing the Reclamation of Land Subject to
Mining Operations or Exploration Projects, NRS Chapter 519 and NAC Chapter 519A, are not
applicable to the Work required under this Settlement to the extent such Work relates to operations
at the Site that ceased prior to October 1, 1990, or to mining-related land disturbances that
occurred prior to January 1, 1981. NAC 519A.100, 519A.120, 519A.245(2). The Parties likewise
agree that the State laws governing the permitting, design, operation, and closure of mining
facilities, NAC 445A.350 – 445A.447, are not applicable to the Work required under this
Settlement to the extent such Work relates to any portion of a mining operation or facility that
ceased operations prior to September 1, 1989. NAC 445A.359, NAC 445A.387, NAC
445A.390. As discussed in Paragraph 18, Anaconda ceased all operations at the Site in June 1978.
The Division further acknowledges that the Work required under this Settlement does not and will
not require any permits under any of the authorities cited in this Paragraph relating to reclamation,
permitting, design, construction, operation, or closure of mining facilities.
XVI. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES
109. Emergency Response. If any action taken by Respondent at the Site or if any
occurrence arising from Respondent’s performance of the Work causes or threatens to cause a
release of Waste Material on, at, or from the Site that either constitutes an emergency situation or
that may present an immediate threat to public health or welfare or the environment, Respondent
shall immediately take all appropriate action to prevent, abate, or minimize such release or threat
of release. Respondent shall take these actions in accordance with all applicable provisions of this
Settlement, including, but not limited to, the Health and Safety Plan. Respondent shall also
immediately notify the Division’s Project Coordinator or, in the event of his/her unavailability, the
Division’s Alternate Project Coordinator of the incident or Site conditions. In the event that
Respondent fails to take appropriate response action as required by this Paragraph, and the
Division takes such action instead, Respondent shall reimburse the Division for all costs of such
response action not inconsistent with the NCP pursuant to Section XVII (Payment of Response
Costs).
110. Release Reporting. Upon the occurrence of any event caused by Respondent’s
performance of the Work that Respondent is required to report pursuant to NAC 445A.347,
445A.3473, 445.3475, Section 103 of CERCLA, 42 U.S.C. § 9603, or Section 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA), 42 U.S.C. § 11004,
Respondent shall immediately orally notify the Division’s Project Coordinator or, in the event of
his/her unavailability, the Division’s Alternate Project Coordinator, and the National Response
Center at (800) 424-8802. This reporting requirement is in addition to, and not in lieu of, reporting
under NAC 445A.347, NAC 445A.3473, Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and
Section 304 of the Emergency Planning and Community Right-To-Know Act of 1986, 42 U.S.C. §
11004.
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111. For any event covered under this Section, Respondent shall submit a written report
to the Division within 14 days after the onset of such event, setting forth the action or event that
occurred and the measures taken, and to be taken, to mitigate any release or threat of release or
endangerment caused or threatened by the release and to prevent the reoccurrence of such a
release or threat of release.
XVII. PAYMENT OF RESPONSE COSTS
112. Payments for Future Response Costs. Respondent shall pay to the Division all
Future Response Costs incurred by the Division not inconsistent with the NCP.
a.
Prepayment of Future Response Costs. Within 45 days after the
Effective Date, Respondent shall pay to the Division an amount estimated by the Division to
represent the Division’s first year of Future Response Costs as a prepayment of Future Response
Costs. The exact amount of this pre-payment, which shall not exceed $600,000, shall be
documented in a budget request submitted by the Division to the Nevada State legislature, a copy
of which the Division shall provide to Respondent at least 30 days before the payment is due.
Payment shall be made in accordance with the instructions provided in Paragraph 116. Such
funds shall be maintained by the Division in the Anaconda Copper Mine Site Special Account.
These funds, including any accrued interest, shall be retained and used by the Division to conduct
or finance future response actions at or in connection with the Site and not for any other purpose.
b.
Shortfall Payment. If at any time prior to the date the Division sends
Respondent the first bill under Paragraph 112.c (Periodic Bill), the balance in the Anaconda
Copper Mine Site Special Account falls below one-half of the pre-payment amount required under
sub-Paragraph 112.a, the Division will so notify Respondent. Respondent shall, within 30 days
after receipt of such notice, pay one-half of the pre-payment amount required under sub-Paragraph
112.a to the Division in accordance with the instructions provided in Paragraph 116. The amounts
paid shall be deposited by the Division in the Anaconda Copper Mine Site Special Account and
retained and used by the Division to conduct or finance future response actions at or in connection
with the Site and not for any other purpose.
c.
Periodic Billing. On a periodic basis (not more often than quarterly), the
Division will send Respondent a bill requiring payment, which shall include documentation of all
Future Response Costs incurred by the Division during the billing period, including documentation
of: payroll hours and work descriptions for Division personnel; travel costs for Division
personnel; contractor vouchers, drawdowns, invoices, and other documentation of work
performed by and payments made to any Division contractors; contractor Deliverables, including
progress/status reports, oversight reports, analytical reports, and investigation reports; and
activities performed and the associated costs incurred to provide resources or direct technical
assistance to the Yerington Paiute Tribe under Paragraph 72 (Community Involvement and Tribal
Assistance; Technical Assistance for Tribes and Eligible Community Organization). Respondent
shall make all payments within 60 days after Respondent’s receipt of each bill that satisfies these
documentation requirements, except as otherwise provided in Paragraph 112.d (Retention of
Future Response Costs) and Paragraph 115 (Contesting Future Response Costs and Division
RD/RA Costs), and in accordance with Paragraph 116 (Payment Instructions).
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d.
Retention of Future Response Costs. For each periodic bill that
Respondent receives from the Division, Respondent shall be entitled to withhold and retain 10%
of any undisputed billed amount for the total invoiced and payable costs for Nevada state payroll
and travel costs, and 10% of any amount specified in the resolution of a dispute under Paragraph
115 (Contesting Future Response Costs and Division RD/RA Costs), from the payment owed to
the Division related to such payroll and travel costs. Respondent shall maintain an accounting of
such retained funds, which shall be paid in a lump sum to the Division within 30 days after the
Division first incurs Division O&M Costs under Paragraph 63.c and provides written notification
of same to Respondent.
e.
Deposit of Future Response Costs Payments. The total amount paid by
Respondent pursuant to Paragraph 112.c (Periodic Billing) shall be deposited by the Division in
the Anaconda Copper Mine Site Special Account to be retained and used to conduct or finance
response actions at or in connection with the Site, including payment or reimbursement of
Division expenses incurred in performing oversight of Respondent’s implementation of the Work.
f.
Unused Amount. After the Division issues the final Certification of
Remedial Action Completion pursuant to Paragraph 172, the Division shall apply any unused
funds paid by Respondent under this Paragraph 112 and remaining at that time in the Anaconda
Copper Mine Site Special Account towards the reimbursement of other response costs incurred by
the Division with respect to the Site after such issuance; provided that such unused funds may not
be applied towards the payment of any Division O&M Costs or Division RD/RA Costs.
113. Payments for Division RD/RA Costs. Subject to the Division’s approved budget
authority, the Division shall pay all Division RD/RA Costs to Respondent pursuant to this
Paragraph.
a.
Within 120 days after the Effective Date, Respondent shall provide the
Division with a detailed listing of Remedial Action-related Response Activities (including design
and construction tasks and elements) that Respondent does not consider to be within or related to
OU-8 or directly or indirectly associated with OU-8 (“Non-Allocable RD/RA Work”). Upon
receiving such listing, the Division and Respondent shall promptly confer as to whether and to
what extent any other Remedial Action-related Response Activities should be identified as NonAllocable RD/RA Work. Work performed outside the OU-8 boundary will not be identified as
Non-Allocable RD/RA Work if it materially contributes to the implementation and performance of
Remedial Action-related Response Activities within the OU-8 boundary. If the Parties are unable
to reach an agreement on this listing prior to the commencement of Remedial Action
Construction, the Parties will engage the services of a mutually acceptable independent
engineering consultant to review the listing, consider other available RD information, and make a
final determination as to which Remedial Action-related Response Activities should be identified
as Non-Allocable RD/RA Work. The Division, subject to its approved budget authority, and
Atlantic Richfield shall each be responsible for 50% of the independent consultant’s fees.
b.
On a periodic basis (not more often than quarterly) after the commencement
of Remedial Action Construction, Respondent will send the Division a bill requiring payment of
Division RD/RA Costs, which shall include reasonably detailed documentation of all third-party
contractor costs charged to and paid by Respondent during the billing period for Remedial Action47

related Response Activities other than Non-Allocable RD/RA Work (“OU-8 Allocable RD/RA
Costs”), including, without limitation: contractor invoices detailing activities performed, labor
charges and rates, expenses, and invoice back-up; evidence of Respondent’s payments; and other
documentation sufficient to establish that the Response Activities that are the subject of the bill are
not Non-Allocable RD/RA Work .
c.
The Division shall pay to Respondent 7.8% of the OU-8 Allocable RD/RA
Costs as Division RD/RA Costs within 60 days after the Division’s receipt of each bill that
satisfies these documentation requirements, except as otherwise provided in Paragraph 115
(Contesting Future Response Costs and Division RD/RA Costs), and in accordance with
Paragraph 116 (Payment Instructions).
d.
The Division shall, in accordance with Nevada law, take such measures as
may be necessary to authorize or obtain authorizations for the payment of Division RD/RA Costs
and other costs necessary to perform and satisfy its obligations under this Settlement.
114. Interest. In the event that any payment for Future Response Costs or Division
RD/RA Costs is not made by the date required, Respondent or the Division, as applicable, shall
pay Interest on the unpaid balance. The Interest on Future Response Costs or Division RD/RA
Costs shall begin to accrue on the date Respondent or the Division, as applicable, receives the bill
and accrue through the date of payment. Payments of Interest made under this Paragraph shall be
in addition to such other remedies or sanctions available to the Division by virtue of Respondent’s
failure to make timely payments under this Section, including but not limited to, payment of
stipulated penalties pursuant to Section XX (Stipulated Penalties).
115. Contesting Future Response Costs and Division RD/RA Costs. Respondent or
the Division may initiate the procedures of Section XVIII (Dispute Resolution) regarding payment
of any Future Response Costs or Division RD/RA Costs billed under Paragraphs 112 (Payments
for Future Response Costs) and 113 (Payments for Division RD/RA Costs) if either Party
determines that the other Party has made a mathematical error, or included a cost item that is not
within the definition of Future Response Costs or Division RD/RA Costs, or failed to provide the
reasonably detailed documentation required under Paragraphs 112.c, 113, or the NCP (40 CFR §
300.160(a)(1)), as applicable, or if it believes the other Party incurred excess costs as a direct
result of an action that was inconsistent with the NCP. To initiate such a dispute, the objecting
Party shall submit a Notice of Dispute in writing to the other Party’s Project Coordinator within
30 days after receipt of the bill. Any such Notice of Dispute shall specifically identify the
contested Future Response Costs or Division RD/RA Costs and the basis for objection. If either
Party submits a Notice of Dispute, it shall, within 60 days after receipt of the bill pay all
uncontested Future Response Costs or Division RD/RA Costs, as applicable, to the other Party in
the manner described in Paragraph 116. Whichever Party is unsuccessful in the dispute shall,
within 10 days after the resolution of the dispute, remit any funds due to the other Party pursuant
to the resolution in the manner described in Paragraph 116. Except as set forth in Paragraph
113.a, the dispute resolution procedures set forth in this Paragraph in conjunction with the
procedures set forth in Section XVIII shall be the exclusive mechanisms for resolving disputes
regarding the Parties’ obligations with respect to Future Response Costs and Division RD/RA
Costs.
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116. Payment Instructions and Notice of Payment. For all payments of Future
Response Costs and Division RD/RA Costs owed by Respondent or the Division under this
Section XVII, the paying Party shall make such payment in accordance with written instructions
provided by the receiving Party at the time the payment is owed. At the time of payment, the
paying Party shall send written notice that such payment has been made to the other Party’s
Project Coordinator.
XVIII. DISPUTE RESOLUTION
117. Unless otherwise expressly provided for in this Settlement, the dispute resolution
procedures of this Section shall be the exclusive mechanism for resolving disputes arising under
this Settlement. The Parties shall attempt to resolve any disagreements concerning this Settlement
expeditiously and informally.
118. Informal Dispute Resolution. If Respondent objects to any Division action taken
pursuant to this Settlement, including billings for Future Response Costs, or if the Division objects
to a bill for Division RD/RA Costs presented by Respondent pursuant to Paragraph 113, it shall
send the other Party a written Notice of Dispute describing the objection(s) within 30 days after
such action. The Division and Respondent shall have 30 days from a Party’s receipt of a Notice of
Dispute to resolve the dispute through informal negotiations (the “Negotiation Period”). The
Negotiation Period may be extended by written agreement of the Parties. Any agreement reached
by the Parties pursuant to this Section shall be in writing and shall, upon signature by the Parties,
be incorporated into and become an enforceable part of this Settlement.
119. Formal Dispute Resolution. If the Parties are unable to reach an agreement within
the Negotiation Period, the objecting Party shall, within 30 days after the end of the Negotiation
Period, submit a Statement of Position to the other Party’s Project Coordinator and to the Director
of the Nevada Department of Conservation and Natural Resources (“Director”). The Statement of
Position shall set forth the specific points of the dispute, the position the objecting Party claims
should be adopted as consistent with the requirements of this Settlement, the basis for the
objecting Party’s position, any factual data, analysis or opinion supporting that position, any
supporting documentation relied upon by the objecting Party, and any matters which it considers
necessary for the Director’s determination. The Statement of Position also may include a request
for an opportunity to make an oral presentation of factual data, supporting documentation, and
testimony (including expert testimony) to the Director. The receiving Party may, within 30 days
after receipt of a Statement of Position, submit its own written statement of position. Within 45
days after submission of the initial Statement of Position or after any oral presentation by the
objecting Party, or such longer time as may be mutually agreed to by the Parties, the Director will
issue a written decision on the dispute to the Parties. The final decision shall be incorporated into
and become an enforceable part of this Settlement and shall be considered the Director’s final
decision. Respondent and the Division shall fulfill the requirement that was the subject of the
dispute in accordance with the agreement reached or with the Director’s decision, whichever
occurs.
120. Except as provided in Paragraph 115 (Contesting Future Response Costs and
Division RD/RA Costs) or as agreed by the Division, the invocation of formal dispute resolution
procedures under this Section does not extend, postpone, or affect in any way any obligation of
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Respondent under this Settlement. Except as provided in Paragraph 129, stipulated penalties with
respect to the disputed matter shall continue to accrue but payment shall be stayed pending
resolution of the dispute. In the event that Respondent does not prevail on the disputed issue,
stipulated penalties shall be assessed and paid as provided in Section XX (Stipulated Penalties).
XIX. FORCE MAJEURE
121. “Force Majeure” for purposes of this Settlement, is defined as any event arising
from causes beyond the control of Respondent, of any entity controlled by Respondent, or of
Respondent’s contractors that delays or prevents the performance of any obligation under this
Settlement despite Respondent’s best efforts to fulfill the obligation. The requirement that
Respondent exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate
any potential force majeure and best efforts to address the effects of any potential force majeure
(a) as it is occurring and (b) following the potential force majeure such that the delay and any
adverse effects of the delay are minimized to the greatest extent possible. “Force majeure” may
include, without limitation: extraordinary weather or seismic events; natural disasters; strikes and
lockouts; national emergencies; wars; acts of terror; delays in obtaining access or use of property
not owned or controlled by Respondent despite timely commercially reasonable efforts to obtain
such access or use approval; delays in obtaining any required approval or permit from the
Division, BLM, EPA, or any other public agency that occur despite Respondent’s complete and
timely submission of information and documentation required for approval or applications for
permits within a timeframe that would allow the Work to proceed in a manner contemplated by
the schedule of this Settlement; and the failure by the Division to timely complete any obligation
under this Settlement that prevents Respondent from meeting one or more deadlines under this
Settlement. “Force majeure” does not include financial inability to complete the Work or
increased cost of performance.
122. If any event occurs or has occurred that may delay the performance of any
obligation under this Settlement, Respondent shall notify the Division’s Project Coordinator orally
or, in his or her absence, the Alternate Division Project Coordinator, within 7 days of when
Respondent first knew that the event might cause a delay. Within 21 days thereafter, Respondent
shall provide in writing to the Division an explanation and description of the reasons for the delay;
the anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay
or the effect of the delay; Respondent’s rationale for attributing such delay to a force majeure; and
a statement as to whether, in the opinion of Respondent, such event may cause or contribute to an
endangerment to public health or welfare, or the environment. Respondent shall include with any
notice all available documentation supporting its claim that the delay was attributable to a force
majeure. Respondent shall be deemed to know of any circumstance of which Respondent, any
entity controlled by Respondent, or Respondent’s contractors knew or should have known. Failure
to comply with the above requirements regarding an event shall preclude Respondent from
asserting any claim of force majeure regarding that event, provided, however, that if the Division,
despite the late or incomplete notice, is able to assess to its satisfaction whether the event is a force
majeure under Paragraph 121 and whether Respondent has exercised its best efforts under
Paragraph 121, the Division may, in its unreviewable discretion, excuse in writing Respondent’s
failure to submit timely or complete notices under this Paragraph.
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123. If the Division agrees that the delay or anticipated delay is attributable to a force
majeure, the time for performance of the obligations under this Settlement that are affected by the
force majeure will be extended for such time as is necessary to complete those obligations. An
extension of the time for performance of the obligations affected by the force majeure shall not, of
itself, extend the time for performance of any other obligation. If the Division does not agree that
the delay or anticipated delay has been or will be caused by a force majeure, the Division will
notify Respondent in writing of its decision. If the Division agrees that the delay is attributable to
a force majeure, the Division will notify Respondent in writing of the length of the extension, if
any, for performance of the obligations affected by the force majeure.
124. If Respondent elects to invoke the dispute resolution procedures set forth in Section
XVIII (Dispute Resolution), it shall do so no later than 15 days after receipt of the Division’s
written notice. In any such proceeding, Respondent shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay has been or will be caused by a
force majeure, that the duration of the delay or the extension sought was or will be warranted
under the circumstances, that best efforts were exercised to avoid and mitigate the effects of the
delay, and that Respondent complied with the requirements of Paragraphs 121 and 122. If
Respondent carries this burden, the delay at issue shall not to be a violation by Respondent of the
affected obligation of this Settlement identified to the Divisions.
XX.

STIPULATED PENALTIES

125. Respondent shall be liable to the Division for stipulated penalties in the amounts
set forth in Paragraphs 126.a and 127 for failure to comply with the obligations specified in
Paragraphs 126.b and 127, unless excused under Section XIX (Force Majeure) or as otherwise
decided by the Division. “Comply” as used in the previous sentence includes compliance by
Respondent with all applicable requirements of this Settlement, within the deadlines established
under this Settlement. The Division may not assess any stipulated penalty hereunder for any
period of time associated with the Division’s or any other state or federal agency’s or
stakeholder’s review of any Deliverable.
126. Stipulated Penalty Amounts: Payments, Financial Assurance, Major
Deliverables, and Other Milestones
a.
The following stipulated penalties shall accrue per violation per day for any
noncompliance by Respondent with any obligation identified in Paragraph 126.b:

b.

Period of Noncompliance

Penalty Per Violation Per Day

1st through 14th day

$1,000

15th through 30th day

$2,000

31st day and beyond

$4,000

Obligations

(1)
Timely payment of any amount due under Section XVII (Payment
of Response Costs).
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(2)
Establishment and maintenance of financial assurance in accordance
with Section XXVIII (Financial Assurance).
(3)
Timely and complete submittal of an original and any revised RI or
FS Work Plan.
(4)
FS Report.

Timely and complete submittal of an original and any revised RI or

(5)
Timely and complete submittal of an original and any revised
RD/RA Work Plan or Remedial Design.
(6)
Implementation of any Work task in accordance with any schedule
or deadline required by this Settlement, a SOW, an RI/FS work plan, the RD/RA
Work Plan, the Remedial Design, or other Work-related plan submitted to and
approved by the Division pursuant to this Settlement.
127. Stipulated Penalty Amounts: Other Deliverables. The following stipulated
penalties shall accrue per violation per day for failure to submit timely or adequate Deliverables
required by this Settlement, other than those specified in Paragraph 126.b:
Period of Noncompliance

Penalty Per Violation Per Day

1st through 14th day

$250

15th through 30th day

$500

31st day and beyond

$1,000

128. In the event that the Division assumes performance of a portion or all of the Work
pursuant to Paragraph 141 (Work Takeover), Respondent shall be liable for a stipulated penalty in
the amount of $250,000 or an amount equal to the Division’s documented Future Response Costs
incurred in performing such Work, whichever is less. Stipulated penalties under this Paragraph
are in addition to any amounts owed to the Division under Paragraph 112 (Payments for Future
Response Costs), including any Future Response Costs incurred by the Division in performing any
Work following a Work Takeover, and the remedies available to the Division under Paragraphs 141
(Work Takeover) and 164 (Access to Financial Assurance).
129. All penalties shall begin to accrue on the day after the complete performance is due
or the day a violation occurs and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. Penalties shall continue to accrue during any
dispute resolution period, and shall be paid within 15 days after the agreement or Respondent’s
receipt of the Division’s decision regarding the dispute. However, stipulated penalties shall not
accrue: (a) with respect to a deficient submission under Section X (Submission and Approval of
Deliverables), during the period, if any, beginning on the 31st day after the Division’s receipt of
such submission until the date that the Division notifies Respondent of any deficiency; or (b) with
respect to a decision by the Division Administrator, under Paragraph 119 (Formal Dispute
Resolution), during the period, if any, beginning on the 21st day after the Negotiation Period
begins until the date that the Director issues a final decision regarding such dispute. Nothing in
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this Settlement shall prevent the simultaneous accrual of separate penalties for separate violations
of this Settlement.
130. Following the Division’s determination that Respondent has failed to comply with a
requirement of this Settlement, the Division shall give Respondent written notification of the
failure and describe the noncompliance. The Division may send Respondent a written demand for
the payment of the penalties. Penalties shall accrue as provided in the preceding Paragraph but
shall not be payable by Respondent unless the Division has notified Respondent of a violation.
However, penalties shall accrue as provided in the preceding Paragraph regardless of whether the
Division has notified Respondent of a violation of any schedule or deadline required by this
Settlement or any obligation set forth in sub-Paragraphs 126.b(1)–(5).
131. All penalties accruing under this Section shall be due and payable to the Division
within 30 days after Respondent’s receipt from the Division of a demand for payment of the
penalties, unless Respondent invokes the Dispute Resolution procedures under Section XVIII
(Dispute Resolution) within the required period. All payments to the Division under this Section
shall indicate that the payment is for stipulated penalties and shall be made in accordance with
Paragraph 112 (Payments for Future Response Costs).
132. If Respondent fails to pay stipulated penalties when due, Respondent shall pay
Interest on the unpaid stipulated penalties as follows: (a) if Respondent has timely invoked dispute
resolution such that the obligation to pay stipulated penalties has been stayed pending the outcome
of dispute resolution, Interest shall accrue from the date stipulated penalties are due pursuant to
Paragraph 129 until the date of payment; and (b) if Respondent fails to timely invoke dispute
resolution, Interest shall accrue from the date of demand under Paragraph 131 until the date of
payment. If Respondent fails to pay stipulated penalties and Interest when due, the Division may
institute proceedings to collect the penalties and Interest.
133. The payment of penalties and Interest, if any, shall not alter in any way
Respondent’s obligation to complete performance of the Work required under this Settlement.
134. Nothing in this Settlement shall be construed as prohibiting, altering, or in any way
limiting the ability of the Division to seek any other remedies or sanctions available by virtue of
Respondent’s violation of this Settlement or of the statutes and regulations upon which it is based,
including, but not limited to, penalties pursuant to NRS §§ 445A.700 and 459.585, provided,
however, that the Division shall not seek statutory civil penalties for any violation for which a
stipulated penalty is collected pursuant to this Settlement, or in the event that the Division assumes
performance of a portion or all of the Work pursuant to Paragraph 141 (Work Takeover).
135. Notwithstanding any other provision of this Section, the Division may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Settlement.
XXI. COVENANTS BY THE DIVISION
136. Except as provided in Section XXII (Reservations of Rights by the Division), the
Division, on behalf of itself and any other State agency with jurisdiction over the matters
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addressed by this Settlement, covenants not to sue, order, or to take administrative action against
Respondent relating to the Work, Future Response Costs, and those portions of OUs and CMUs
addressed by the Remedial Action pursuant to Sections 107(a), 113, and 310 of CERCLA, 42
U.S.C. §§ 9607(a), 9613, and 9659; Sections 3004(u) and (v) and 7002 of RCRA, 42 U.S.C. §§
6924(u) and (v) and 6972; or any State law enacted pursuant to those authorities. The Division
also covenants not to sue or take administrative action, relating to the Site, against Respondent
under: Sections 309, 311, and 505 of the Clean Water Act, 33 U.S.C. §§ 1319, 1321, and 1365, as
they apply to any authority granted to the State of Nevada; the Nevada Water Pollution Control
Law, NRS Chapter 445A and the regulations enacted thereunder, NAC § 445A.070 to 445A.348;
Sections 113, 120, and 304 of the Clean Air Act, 42 U.S.C. §§ 7413, 7420, and 7604, as they
apply to any authority granted to the State of Nevada; the Nevada Air Pollution Control Act, NRS
Chapter 445B and the regulations enacted thereunder, NAC §§ 445B.001 to 445B.390; NRS
Chapter 459 (Hazardous Materials) and the regulations enacted thereunder, NAC Chapter 459;
NRS §§ 444.440 to 444.645 (Solid Waste) and the regulations enacted thereunder, NAC §§
444.570 to 444.980; and NRS Chapter 519A (Mine Reclamation) and the regulations enacted
thereunder, NAC Chapter 519A; or to bring any claim relating to the Site based on any common
law theory of negligence, trespass, nuisance, strict liability, or waste. These covenants shall take
effect upon the Effective Date. These covenants are conditioned upon the satisfactory performance
by Respondent of its obligations under this Settlement. These covenants extend only to
Respondent, including its successors and assigns, and do not extend to any other person.
XXII. RESERVATIONS OF RIGHTS BY THE DIVISION
137. The Division’s Pre-Certification Reservations. Notwithstanding any other
provision of this Settlement, the Division reserves, and this Settlement is without prejudice to, the
right to institute proceedings and/or to issue an administrative order seeking to compel
Respondent to perform further response actions relating to the OUs and CMUs addressed by the
Remedial Action and/or to pay the Division for additional costs of response if, (a) prior to
Certification of Remedial Action Completion under Paragraph 172, (1) conditions at or related to
the OUs and CMUs addressed by the Remedial Action, previously unknown to the Division, are
discovered, or (2) information, previously unknown to the Division, is received, in whole or in
part, and (b) the Division determines that these previously unknown conditions or information
together with any other relevant information indicates that the Remedial Action is not CERCLA
Protective with respect to the OUs and CMUs addressed by the Remedial Action.
138. The Division’s Post-Certification Reservations. Notwithstanding any other
provision of this Settlement, the Division reserves, and this Settlement is without prejudice to, the
right to institute proceedings and/or to issue an administrative order seeking to compel
Respondent to perform further response actions relating to the OUs and CMUs addressed by the
Remedial Action and/or to pay the Division for additional costs of response if, (a) subsequent to
Certification of Remedial Action Completion under Paragraph 172, (1) conditions at or related to
the OUs and CMUs addressed by the Remedial Action, previously unknown to the Division, are
discovered, or (2) information, previously unknown to the Division, is received, in whole or in
part, and (b) the Division determines that these previously unknown conditions or this information
together with other relevant information indicate that the Remedial Action is not CERCLA
Protective with respect to the OUs and CMUs addressed by the Remedial Action.
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139. For purposes of Paragraph 137 (Pre-Certification Reservations), the information
and the conditions known to the Division will include information and conditions known to the
Division and to EPA as of the date the ROD-1 was signed, including, without limitation,
information contained in any Records submitted by Respondent to the Division or EPA and
information set forth in the ROD-1 or the administrative record supporting the ROD-1. For
purposes of Paragraph 138 (Post-Certification Reservations), the information and the conditions
known to the Division shall include information and conditions known to the Division and EPA as
of the date of Certification of Remedial Action Completion, including, without limitation,
information contained in any Records submitted by Respondent to the Division or EPA and
information set forth in the ROD-1, the administrative record supporting the ROD-1, the postROD-1 administrative record, or in any Deliverable received by the Division pursuant to the
requirements of this Settlement prior to Certification of Remedial Action Completion under
Paragraph 172.
140. General Reservations of Rights. The Division reserves, and this Settlement is
without prejudice to, all rights against Respondent with respect to all matters not expressly
included within the Division’s covenants. Notwithstanding any other provision of this Settlement,
the Division reserves all rights against Respondent with respect to:
a.

liability for failure by Respondent to meet a requirement of this Settlement;

b.
liability for costs not included within the definitions of Future Response
Costs, Division O&M Costs, and Division RD/RA Costs;
c.

liability for response action other than the Work;

d.

criminal liability;

e.
liability for violations of federal or State law that occur during or after
implementation of the Work;
f.
liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;
g.
liability arising from the past, present, or future disposal, release or threat of
release of Waste Materials outside of the Site;
h.
liability based upon Respondent’s operation of the Site, or its
transportation, treatment, storage, disposal, release, future release, or the arrangement for the
transportation, treatment, storage, or disposal of Waste Material at or in connection with the Site,
other than as provided in the ROD-1, the Work, or otherwise ordered by the Division, after the
Effective Date;
i.
liability, beginning 15 years after Certification of Completion of Remedial
Action Construction and prior to Certification of Remedial Action Completion, for additional
response actions that the Division determines are necessary to achieve and maintain Performance
Standards or to carry out and maintain the effectiveness of the Remedial Action, but that cannot be
required pursuant to Paragraph 54 (Modification of RD/RA SOW or Related Deliverables);
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141.

Work Takeover

a.
In the event the Division determines that Respondent: (1) has ceased
implementation of any portion of the Work; (2) is seriously or repeatedly deficient or late in its
performance of the Work; or (3) is implementing the Work in a manner that may cause an
endangerment to human health or the environment, the Division may issue a written notice
(“Work Takeover Notice”) to Respondent. Any Work Takeover Notice issued by the Division will
specify the grounds upon which such notice was issued and will provide Respondent a period of
30 days within which to remedy the circumstances giving rise to the Division’s issuance of such
notice.
b.
If, after expiration of the 30-day notice period specified in Paragraph 141.a,
Respondent has not remedied to the Division’s satisfaction the circumstances giving rise to the
Division’s issuance of the relevant Work Takeover Notice, the Division may at any time thereafter
assume the performance of all or any portion(s) of the Work as the Division deems necessary
(“Work Takeover”). The Division will notify Respondent in writing if the Division determines that
implementation of a Work Takeover is warranted under this Paragraph. Funding of Work
Takeover costs is addressed under Paragraph 164 (Access to Financial Assurance).
c.
Respondent may invoke the procedures set forth in Section XVIII (Dispute
Resolution) to dispute the Division’s implementation of a Work Takeover under Paragraph 141.b.
However, notwithstanding Respondent’s invocation of such dispute resolution procedures, and
during the pendency of any such dispute, the Division may in its sole discretion commence and
continue a Work Takeover under Paragraph 141.b until the earlier of (1) the date that Respondent
remedies, to the Division’s satisfaction, the circumstances giving rise to the Division’s issuance of
the relevant Work Takeover Notice, or (2) the date that a written decision terminating such Work
Takeover is rendered in accordance with Paragraph 119 (Formal Dispute Resolution).
d.
Notwithstanding any other provision of this Settlement, the Division retains
all authority and reserves all rights to take any and all response actions authorized by law.
XXIII. COVENANTS AND RESERVATIONS BY RESPONDENT
142. Respondent covenants not to sue and agrees not to assert any claims or causes of
action against the State, or its contractors or employees, with respect to the Work, past response
actions regarding the OUs and CMUs addressed by the Remedial Action, Future Response Costs,
and this Settlement, including, but not limited to:
a.
any claims under Sections 107, 113, or 310 of CERCLA, 42 U.S.C. §§
9607, 9613, 9659; Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), Section 505 of the Clean Water
Act, 33 U.S.C. § 1365, Section 304 of the Clean Air Act, 42 U.S.C. § 7604, or State law regarding
the Work, past response actions regarding the OUs and CMUs addressed by the Remedial Action
Future Response Costs, and this Settlement;
b.
any claim arising out of or in connection with the RI/FS or the Remedial
Action, including any claim under the United States Constitution, the Nevada Constitution, NRS
§§ 41.031 and 41.032, et seq., or at common law;
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c.
any direct or indirect claim for return of unused amounts from the
Anaconda Copper Mine Site Special Account.
143. These covenants not to sue shall not apply in the event the Division or any other
State agency brings a cause of action or issues an order pursuant to the reservations set forth in
Section XXII (Reservations of Rights by the Division), other than in Paragraph 140.a (liability for
failure to meet a requirement of this Settlement),140.d (criminal liability), or 140.e (liability for
violations of federal or State law), but only to the extent that Respondent’s claims arise from the
same response action, response costs, or damages that the Division is seeking pursuant to the
applicable reservation.
144. Nothing in this Settlement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).
145. General Reservation of Rights. Respondent reserves, and this Settlement is
without prejudice to, all rights against the State or its contractors or employees with respect to all
matters not expressly included within Respondent’s covenants. Notwithstanding any other
provision of this Settlement, Respondent reserves all rights against the State with respect to:
a.
liability for failure by the Division to meet a requirement of this Settlement
or the Framework Agreement; and
b.
claims against the State, subject to the immunity the State has retained or
enjoys under NRS Chapter 41, any other state law, and federal law, for money damages, other than
those provided for under CERCLA, RCRA, the Clean Water Act, or the Clean Air Act, for injury
or loss of property or personal injury or death caused by any employee, agent, contractor, or
representative of the State while acting within the scope of his office or employment or agency.
However, the foregoing shall not include any claim based on the Division’s selection of response
actions, or the oversight or approval of Respondent’s deliverables or activities.
146. Respondent reserves, and this Settlement is without prejudice to, Respondent’s
right and ability to challenge or seek judicial review of (a) any future rule or proposal for listing
the Site, or any portion thereof, on the NPL, and (b) any order, directive, or administrative or civil
action requiring or seeking response actions or payment of response costs relating the Site, in the
event that either EPA or the Division terminates the Deferral Agreement and, as a consequence
thereof, Respondent or the Division terminates this Settlement.
147. Respondent reserves all rights, claims, and/or defenses it may have in any action
brought or taken against Respondent by the State pursuant to any of the reservations in XXII other
than in Paragraphs 140.a (claims for failure to meet a requirement of this Settlement) and 140.e
(violations of federal/state law during or after implementation of the Work), but only to the extent
that Respondent’s claims arise from the same response action, response costs, or damages that the
State is seeking pursuant to the applicable reservation. Any rights that Respondent may have to
obtain contribution or otherwise recover costs or damages from persons, entities, or government
agencies not a party to this Settlement are preserved, including without limitation the right to seek
contribution from any person, entity, or government agency who is not a party to this Settlement
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under CERCLA Section 113(f)(3)(B), 42 U.S.C. § 9613(f)(3)(B) or any other law, based (in whole
or in part) on this Settlement.
XXIV. OTHER CLAIMS
148. By issuance of this Settlement, the Division assumes no liability for injuries or
damages to persons or property resulting from any acts or omissions of Respondent. The Division
shall not be deemed a party to any contract entered into by Respondent or its directors, officers,
employees, agents, successors, representatives, assigns, contractors, or consultants in carrying out
actions pursuant to this Settlement.
149. Except as expressly provided Section XXI (Covenants by the Division), nothing in
this Settlement constitutes a satisfaction of or release from any claim or cause of action against
Respondent or any person not a party to this Settlement, for any liability such person may have
under CERCLA, State law, other statutes, or common law, including but not limited to any claims
of the State for costs, damages, and interest under Section 107 of CERCLA, 42 U.S.C. § 9607.
XXV. EFFECT OF SETTLEMENT/CONTRIBUTION
150. Nothing in this Settlement shall be construed to create any rights in, or grant any
cause of action to, any person not a Party to this Settlement. Except as provided in Section XXIII
(Covenants and Reservations by Respondent), each of the Parties expressly reserves any and all
rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42 U.S.C. § 9613),
defenses, claims, demands, and causes of action which each Party may have with respect to any
matter, transaction, or occurrence relating in any way to the Site against any person not a Party
hereto. Nothing in this Settlement diminishes the right of the Division, pursuant to Section
113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to obtain
additional response costs or response action and to enter into settlements that give rise to
contribution protection pursuant to Section 113(f)(2).
151. The Parties agree that this Settlement constitutes an administrative settlement
pursuant to which Respondent has, as of the Effective Date, resolved liability to the State within
the meaning of Sections 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and is entitled, as of the
Effective Date, to protection from contribution actions or claims as provided by Section 113(f)(2)
of CERCLA, or as may be otherwise provided by law, for the “matters addressed” in this
Settlement. The “matters addressed” in this Settlement are the Work and Future Response Costs,
Division O&M Costs, and Division RI/FS Costs, and, with respect to those portions of OUs and
CMUs addressed by the Remedial Action, all response actions taken or to be taken and all
response costs incurred or to be incurred, at or in connection with those portions of OUs and
CMUs addressed by the Remedial Action; provided, however, that if the Division exercises rights
under the reservations in Section XXII (Reservations of Rights by the Division), other than in
Paragraph 140.a (liability for failure to meet a requirement of this Settlement),140.d (criminal
liability), or 140.e (liability for violations of federal or State law), the “matters addressed” in this
Settlement will no longer include those response costs or response actions that are within the
scope of the exercised reservation.
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152. The Parties further agree that this Settlement constitutes an administrative
settlement pursuant to which Respondent has, as of the Effective Date, resolved its liability to the
State within the meaning of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B).
153. Respondent shall, with respect to any suit or claim brought by it for matters related
to this Settlement, notify the Division in writing no later than 60 days prior to the initiation of such
suit or claim. Respondent also shall, with respect to any suit or claim brought against it for matters
related to this Settlement, notify the Division in writing within 10 days after service of the
complaint or claim upon it. In addition, Respondent shall notify the Division within 10 days after
service or receipt of any Motion for Summary Judgment and within 10 days after receipt of any
order from a court setting a case for trial, for matters related to this Settlement.
154. In any subsequent administrative or judicial proceeding initiated by the Division, or
by the State on behalf of the Division, for injunctive relief, recovery of response costs, or other
relief relating to the Site, Respondent shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claimsplitting, or other defenses based upon any contention that the claims raised in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the covenant by the Division set forth in Section
XXI (Covenants By the Division).
XXVI. INDEMNIFICATION
155. The State does not assume any liability by entering into this Settlement or by virtue
of any designation of Respondent as the State’s authorized representatives under 40 C.F.R. §
300.400(d)(3). Respondent shall indemnify, save and hold harmless the State, its officials, agents,
employees, contractors, subcontractors, and representatives from any claim, causes of action,
settlement, loss, damage, or expense, including attorney’s fees and costs, arising from, or on
account of, negligent or other wrongful acts or omissions of Respondent, its officers, directors,
employees, agents, contractors, or subcontractors, and any persons acting on Respondent’s behalf
or under their control, in performing the Work; provided that the indemnification will not apply to
any settlement, loss, damage, or expense resulting from or caused by the fraud, negligence,
recklessness or willful misconduct of the State or any of its agencies, departments, officials,
agents, employees, contractors, subcontractors, and representatives. The State shall not be held out
as a party to any contract entered into by or on behalf of Respondent in carrying out activities
pursuant to this Settlement. Neither Respondent nor any such contractor shall be considered an
agent of the State.
156. The State shall give Respondent notice of any claim or demand for which it plans
to seek indemnification pursuant to this Section within a timely period, which in no event shall be
longer than 60 days after service on the State of a complaint or receipt of a written demand or
notice of claim. The State shall not settle any such claim without first consulting with and
obtaining the prior written consent of Respondent, which consent shall not be unreasonably
withheld.
157. Respondent covenants not to sue and agrees not to assert any claims or causes of
action against the State for damages or reimbursement or for set-off of any payments made or to
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be made to the State, arising from or on account of any contract, agreement, or arrangement
between Respondent and any person for performance of Work on or relating to the Site, including,
but not limited to, claims on account of construction delays. In addition, Respondent shall
indemnify and hold harmless the State with respect to any and all claims for damages or
reimbursement arising from or on account of any contract, agreement, or arrangement between
Respondent and any person for performance of Work on or relating to the Site, including, but not
limited to, claims on account of construction delays.
XXVII.

INSURANCE

158. No later than 15 days before commencing any on-Site Work, Respondent shall
secure, and shall maintain until the first anniversary after Certification of Remedial Action
Completion, commercial general liability insurance with limits of liability of $2 million per
occurrence and automobile liability insurance with limits of liability of $1 million per accident,
and umbrella liability insurance with limits of liability of $2.5 million in excess of the required
commercial general liability and automobile liability limits, naming the Division as an additional
insured with respect to covered liability arising out of the activities performed by or on behalf of
Respondent pursuant to this Settlement. In addition, for the duration of this Settlement,
Respondent shall provide the Division with certificates of such insurance. Respondent shall
resubmit such certificates each year evidencing the renewal of the insurance. In addition, for the
duration of this Settlement, Respondent shall satisfy, or shall ensure that its contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of worker’s
compensation insurance for all persons performing Work on behalf of Respondent in furtherance
of this Settlement. If Respondent demonstrates by evidence satisfactory to the Division that any
contractor or subcontractor maintains insurance equivalent to that described above, or insurance
covering some or all of the same risks but in a lesser amount, then, with respect to the contractor
or subcontractor, Respondent need provide only that portion of the insurance described above that
is not maintained by the contractor or subcontractor. Respondent shall ensure that all submittals to
the Division under this Paragraph identify the Site name and location.
XXVIII.

FINANCIAL ASSURANCE

159. In order to ensure completion of the Work, Respondent shall secure financial
assurance, initially in the amount of $20,000,000.00 “Initial Financial Assurance Amount”), for
the benefit of the Division. The financial assurance must be one or more of the mechanisms listed
below, in a form satisfactory to the Division.
a.
A surety bond guaranteeing payment and/or performance of the Work that
is issued by a surety company among those listed as acceptable sureties on federal bonds as set
forth in Circular 570 of the U.S. Department of the Treasury;
b.
An irrevocable letter of credit, payable to or at the direction of the Division,
that is issued by an entity that has the authority to issue letters of credit and whose letter-of-credit
operations are regulated and examined by a federal or state agency;
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c.
A trust fund identifying the Division as a beneficiary (including a
contingent beneficiary) that is administered by a trustee that has the authority to act as a trustee
and whose trust operations are regulated and examined by a federal or State agency;
d.
A policy of insurance that provides the Division with acceptable rights as a
beneficiary thereof and that is issued by an insurance carrier that is eligible to issue insurance
policies in the applicable jurisdiction and whose insurance operations are regulated and examined
by a federal or State agency; or
e.
A guarantee to fund or perform the Work executed in favor of the Division
by Respondent and, in the event of Respondent’s inability to satisfy its financial obligations under
this Section XXVIII, by a company: (1) that is a direct or indirect parent company of the
Respondent or has a “substantial business relationship” (as defined in 40 C.F.R. § 264.141(h))
with Respondent; and (2) can demonstrate to the Division’s satisfaction that it meets the financial
test criteria of Paragraph 161.
160. Respondent has selected, and the Division has found satisfactory, as an initial
financial assurance a policy of insurance to be prepared in accordance with Paragraph 159.d.
Within 30 days after the Effective Date, or 30 days after the Division’s approval of the form and
substance of Respondent’s financial assurance, whichever is later, Respondent shall secure all
executed and/or otherwise finalized mechanisms or other documents consistent with the Divisionapproved form of financial assurance and shall submit such mechanisms and documents to the
Division.
161.
guarantee:

If Respondent seeks to provide financial assurance by means of a corporate

a.
Not more than 75 percent of the required financial assurance may be
satisfied by the corporate guarantee, which is subject to periodic review and approval by the
Administrator of the Division. The remaining portion of the surety must be satisfied by another
form of financial assurance identified in Paragraph 159.d
b.
The audited financial statements of Respondent, or the applicable guarantor,
must indicate that it has two of the following three ratios:
(1)

A ratio of total liabilities to stockholder’s equity less than 2 to 1.

(2)
A ratio of the sum of net income plus depreciation, depletion and
amortization to total liabilities greater than 0.1 to 1.
(3)

A ratio of current assets to current liabilities greater than 1.5 to 1.

c.
The net working capital and tangible net worth each must equal or exceed
the Initial Financial Assurance Amount.
d.

The tangible net worth must be at least $10,000,000.
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e.

Ninety percent of the assets of Respondent, or the applicable guarantor,

must be:
(1)

Located in the United States; or

(2)

At least six times the Initial Financial Assurance Amount.

162. Respondent shall diligently monitor the adequacy of the financial assurance. If
Respondent becomes aware of any information indicating that the financial assurance provided
under this Section no longer satisfies the requirements of this Section because of a material change
to the scope of the RI/FS, the Scope of the Remedy, Respondent’s financial ability to perform the
Work, or a guarantor’s ability to satisfy a guarantee provided under 159.e, Respondent shall notify
the Division of such information within 14 days. If the Division determines that the financial
assurance provided under this Section no longer satisfies the requirements of this Section because
of a material change to the scope of the RI/FS, the Scope of the Remedy, Respondent’s financial
ability to perform the Work, or a guarantor’s ability to satisfy a guarantee provided under 159.e,
the Division will notify Respondent of such determination. Respondent shall, within 30 days after
notifying the Division or receiving notice from the Division under this Paragraph, submit to the
Division for approval a proposal for a revised or alternative financial assurance mechanism that
satisfies the requirements of this Section. The Division may extend this deadline for such time as
is reasonably necessary for Respondent, in the exercise of due diligence, to submit to the Division
a proposal for a revised or alternative financial assurance mechanism. Respondent shall follow
the procedures of Paragraph 165 (Modification of Amount, Form, or Terms of Financial
Assurance) in seeking approval of, and submitting documentation for, the revised or alternative
financial assurance mechanism. Respondent’s inability to secure financial assurance in accordance
with this Section does not excuse performance of any other obligation under this Settlement.
163. Financial information submitted to the Division pursuant to this Section must be
prepared in accordance with accounting principles that are generally accepted in the United States.
164.

Access to Financial Assurance.

a.
If the Division issues a notice of implementation of a Work Takeover under
Paragraph 141.b, then, in accordance with any applicable financial assurance mechanism, and/or
related standby funding commitment, the Division is entitled to: (1) the performance of the Work;
and/or (2) require that any funds guaranteed be paid in accordance with Paragraph 164.d.
b.
If the Division is notified by the issuer of a financial assurance mechanism
that it intends to cancel the mechanism, Respondent shall provide an alternative financial
assurance mechanism in accordance with this Section within 30 days after the cancellation
notification. If Respondent fails to do so and cancellation occurs, the Division shall be
immediately entitled to make a demand for payment, and Respondent shall pay such demand, in
accordance with Paragraph 164.d.
c.
If, upon issuance of a notice of implementation of a Work Takeover under
Paragraph 141.b, either: (1) the Division is unable for any reason to promptly secure the resources
guaranteed under any applicable financial assurance mechanism and/or related standby funding
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commitment, whether in cash or in kind, to continue and complete the Work; or (2) the financial
assurance is a guarantee under Paragraphs 159.e, then the Division is entitled to demand an
amount, as determined by the Division, sufficient to cover the cost of the remaining Work to be
performed pursuant to the notice. Respondent shall, within 60 days of such demand, pay the
amount demanded as directed by the Division.
d.
Any amounts required to be paid under this Paragraph 164 shall be, as
directed by the Division: (i) paid to the Division in order to facilitate the completion of the Work
by the Division or by its authorized representative; or (ii) deposited into an interest-bearing
account, established at a duly chartered bank or trust company, in order to facilitate the completion
of the Work by the Division’s authorized representative. If payment is made to the Division, the
Division shall deposit the payment into the Anaconda Copper Mine Special Account to be retained
and used by the Division to conduct or finance response actions at or in connection with the Site
and not for any other purpose.
e.
All Division Work Takeover costs not paid under this Paragraph 164 must
be reimbursed as Future Response Costs under Section XVII (Payment of Response Costs).
165. Modification of Amount, Form, or Terms of Financial Assurance. Respondent
may submit, on any anniversary of the Effective Date or at any other time agreed to by the Parties,
a request to reduce the amount, or change the form or terms, of the financial assurance
mechanism. Any such request must be submitted to the Division in accordance with Paragraph
159, and must include an estimate of the cost of the remaining Work, an explanation of the bases
for the cost calculation, and a description of the proposed changes, if any, to the form or terms of
the financial assurance. The Division will notify Respondent of its decision to approve or
disapprove a requested reduction or change pursuant to this Paragraph. Respondent may reduce
the amount of the financial assurance mechanism only in accordance with: (a) the Division’s
approval; or (b) if there is a dispute, the agreement or written decision resolving such dispute
under Section XVIII (Dispute Resolution). Respondent may change the form or terms of the
financial assurance mechanism only in accordance with the Division’s approval. Any decision
made by the Division on a request submitted under this Paragraph to change the form or terms of a
financial assurance mechanism shall not be subject to challenge by Respondent pursuant to the
dispute resolution provisions of this Settlement or in any other forum. Within 30 days after receipt
of the Division’s approval of, or the agreement or decision resolving a dispute relating to, the
requested modifications pursuant to this Paragraph, Respondent shall submit to the Division
documentation of the reduced, revised, or alternative financial assurance mechanism in
accordance with Paragraph 159.
166. Release, Cancellation, or Discontinuation of Financial Assurance. Respondent
may release, cancel, or discontinue any financial assurance provided under this Section only: (a) if
the Division issues a Certification of Remedial Action Completion under Paragraph 172; (b) in
accordance with the Division’s approval of such release, cancellation, or discontinuation; or (c) if
there is a dispute regarding the release, cancellation or discontinuance of any financial assurance,
in accordance with the agreement or final decision resolving such dispute under Section XVIII
(Dispute Resolution).
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XXIX. MODIFICATION
167. Except as provided in Paragraphs 54 (Modification of RD/RA SOW or Related
Deliverables), 61 (Modification of an RI/FS Work Plan), and 66 (Modification of FMS Work
Plan), modifications to the this Settlement, including the RI/FS SOW, the RD/RA SOW, the FMS
Work Plan, and the other Appendices, shall be in writing and shall be effective when signed by a
duly authorized representative of the Division and Respondent.
168. If Respondent seeks permission to deviate from any approved work plan, schedule,
or SOW, Respondent’s Project Coordinator shall submit a written request to the Division for
approval outlining the proposed modification and its basis. Respondent may not proceed with the
requested deviation until receiving oral or written approval from the Division’s Project
Coordinator pursuant to Paragraph 167.
169. No informal advice, guidance, suggestion, or comment by the Division’s Project
Coordinator or other Division representatives regarding any Deliverable submitted by Respondent
shall relieve Respondent of its obligation to obtain any formal approval required by this
Settlement, or to comply with all requirements of this Settlement, unless it is formally modified.
XXX. NOTICE AND CERTIFICATION OF COMPLETION OF WORK
170. Notice of Completion of RI/FS. When the Division determines that all Work
required under the RI/FS SOW and any Division-approved RI or FS work plans has been fully
performed in accordance with this Settlement, the Division will provide written notice to
Respondent. If the Division determines that any Work has not been completed in accordance with
this Settlement, the Division will notify Respondent, provide a list of the deficiencies, and require
that Respondent modify any applicable work plan(s), if appropriate and pursuant to Paragraph 61,
in order to correct such deficiencies. Respondent shall implement the modified and approved
RI/FS work plan(s) and shall submit a modified draft RI Report and/or FS Report in accordance
with the Division notice. Failure by Respondent to implement the approved modified RI/FS work
plan shall be a violation of this Settlement.
171.

Certification of Completion of Remedial Action Construction.

a.
Within 90 days after Respondent concludes that Remedial Action
Construction has been fully performed and is complete (as set forth in Paragraph 15.mm),
Respondent shall schedule and conduct a pre-certification inspection to be attended by
Respondent and the Division to review the construction and operation of the constructed systems
and to review whether such systems are functioning properly and as designed. If, after the precertification inspection, Respondent still believes that Remedial Action Construction has been
fully performed and is complete, it shall, within 60 days after the inspection, submit a written
report (“Construction Completion Report”) to the Division documenting the Work performed and
requesting the Division’s approval and certification. In the report, a CEM working for
Respondent’s Supervising Contractor shall state that Remedial Action Construction has been
completed in satisfaction of the requirements of the RD/RA Work Plan and this Settlement. The
Construction Completion Report shall include: as-built drawings signed and stamped by a
professional engineer; other necessary supporting documentation demonstrating that construction
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of the Remedial Action is complete and that constructed systems are functioning properly and as
designed; and the following statement signed by a responsible corporate official of Respondent or
Respondent’s project Coordinator:
I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. I have no personal knowledge that the
information submitted is other than true, accurate, and complete. I am aware that
there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
b.
If, after completion of the pre-certification inspection and receipt and
review of the Construction Completion Report, the Division determines that Remedial Action
Construction has not been completed in accordance with this Settlement, the Division, within 45
days after receiving the Construction Completion Report, will notify Respondent in writing of the
activities that must be undertaken to complete Remedial Action Construction; provided, however,
that Respondent may only be required to perform such activities pursuant to this Paragraph to the
extent that such activities are consistent with the Scope of the Remedy. The Division will set forth
in the notice a schedule for performance of such activities or require Respondent to submit a
schedule to the Division for approval pursuant to Section X (Submission and Approval of
Deliverables). Respondent shall perform all activities described in the notice in accordance with
the specifications and schedules established pursuant to this Paragraph, subject to its right to
invoke the dispute resolution procedures set forth in Section XVIII (Dispute Resolution).
c.
If the Division determines, based on the initial or any subsequent
Construction Completion Report, that Remedial Action Construction is complete, the Division
shall so notify Respondent by providing a written certification signed by the Division’s
Administrator.
172.

Certification of Remedial Action Completion.

a.
Within 90 days after Respondent concludes that the Performance Standards
for the Remedial Action have been achieved, Respondent shall schedule and conduct a precertification inspection to be attended by Respondent and the Division for the purpose of
obtaining the Division’s Certification of Remedial Action Completion. If, after the precertification inspection, Respondent still believes that the Performance Standards have been
achieved, it shall, within 60 days after the inspection, submit a written report (“Remedial Action
Completion Report”) to the Division documenting the Work performed and requesting the
Division’s approval and certification. In the report, a CEM working for Respondent’s Supervising
Contractor shall state that the Remedial Action is complete because the Performance Standards
have been achieved in satisfaction of the requirements of the RD/RA Work Plan and this
Settlement. The Remedial Action Completion Report shall include: as built drawings showing
changes to any constructed Remedial Action systems made since submission of the Remedial
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Action Construction Completion Report under Paragraph 171; supporting documentation,
including monitoring data, demonstrating that the Performance Standards have been achieved; and
the following statement signed by a responsible corporate official of Respondent or Respondent’s
project Coordinator:
I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. I have no personal knowledge that the
information submitted is other than true, accurate, and complete. I am aware that
there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
b.
If, after completion of the pre-certification inspection and receipt and
review of the Remedial Action Completion Report, the Division determines that the Performance
Standards have not been achieved, the Division, within 45 days after receiving the Remedial
Action Completion Report, will notify Respondent in writing of the activities that must be
undertaken to achieve the Performance Standards; provided, however, that Respondent may only
be required to perform such activities pursuant to this Paragraph to the extent that such activities
are consistent with the Scope of the Remedy. The Division will set forth in the notice a schedule
for performance of such activities or require Respondent to submit a schedule to the Division for
approval pursuant to Section X (Submission and Approval of Deliverables). Respondent shall
perform all activities described in the notice in accordance with the specifications and schedules
established pursuant to this Paragraph, subject to its right to invoke the dispute resolution
procedures set forth in Section XVIII (Dispute Resolution).
c.
If the Division determines, based on the initial or any subsequent Remedial
Action Completion Report, that the Performance Standards have been achieved, the Division shall
so notify Respondent by providing a written certification signed by the Division’s Administrator.
This certification will constitute the Certification of Remedial Action Completion for purposes of
this Settlement. Except as specifically provided herein, Certification of Remedial Action
Completion will not affect Respondent’s remaining obligations under this Settlement.
d.
Following Certification of Remedial Action Completion or after 10 years
following Certification of Completion of Remedial Action Construction under Paragraph 171,
whichever is earlier, the Division shall immediately assume responsibility for performing and
funding all remaining Operation and Maintenance activities required to maintain the effectiveness
of the Remedial Action, in addition to any FMS-related responsibilities assumed by the Division
under Paragraph 63.b, and as specified in the Operation and Maintenance Plan for the Site (as
described in Section 8.4(h) of the RD/RA SOW), including operation and maintenance of the
FMS, graded HLPs and HLP covers, stormwater management systems constructed as part of the
Remedial Action, on-Site repositories constructed as part of the Remedial Action, and associated
Engineering Controls and Institutional Controls.
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173. Division Request for EPA Confirmation of RA Completion. At the same time
that the Division provides its Certification of Remedial Action Completion to Respondent under
Paragraph 172.c, the Division shall also certify in writing to EPA, BLM, the Tribes, and other
community stakeholders that the Remedial Action has been successfully completed and
appropriate clean-up levels and Performance Standards have been achieved. As part of this
certification, the Division will submit for EPA’s review response action completion
documentation for the portion of the Site addressed by the Remedial Action, consistent with that
described in the June 1992 OSWER Directive “Remedial Action Report; Documentation for
Operable Unit Completion” (OSWER Directive 9355.0-39FS) or the appropriate subsequent /
later published EPA guidance (“Division’s RA Certification and Completion Report”). The
Division shall, in accordance with the Deferral Agreement, request that EPA review the Remedial
Action described in the Division’s RA Certification and Completion Report for the purpose of
confirming the Division’s certification. The Division and Respondent shall provide any
information reasonably requested by EPA to perform a deferral completion inquiry and review of
the Division’s RA Completion Report.
174.

Certification of Work Completion.

a.
Within 90 days after Respondent concludes that all Work it is required to
perform under this Settlement is complete, Respondent shall schedule and conduct a precertification inspection to be attended by Respondent and the Division for the purpose of
obtaining the Division’s Certification of Work Completion. If, after the pre-certification
inspection, Respondent still believes that the Work is complete, it shall, within 60 days after the
inspection, submit a written report (“Work Completion Report”) to the Division documenting the
Work performed and requesting the Division’s approval and certification. In the report, a CEM
working for Respondent’s Supervising Contractor shall state that the Work is complete. The Work
Completion Report shall include: as built drawings showing changes to any constructed Remedial
Action systems made since submission of the Remedial Action Completion Report under
Paragraph 172; supporting documentation demonstrating that the Work is complete; and the
following statement signed by a responsible corporate official of Respondent or Respondent’s
project Coordinator:
I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. I have no personal knowledge that the
information submitted is other than true, accurate, and complete. I am aware that
there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
b.
If, after completion of the pre-certification inspection and receipt and
review of the Work Completion Report, the Division determines that the Work is not complete, the
Division, within 45 days after receiving the Work Completion Report, will notify Respondent in
writing of the activities that must be undertaken to complete the Work; provided, however, that
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Respondent may only be required to perform such activities pursuant to this Paragraph to the
extent that such activities are consistent with the Scope of the Remedy. The Division will set forth
in the notice a schedule for performance of such activities or require Respondent to submit a
schedule to the Division for approval pursuant to Section X (Submission and Approval of
Deliverables). Respondent shall perform all activities described in the notice in accordance with
the specifications and schedules established pursuant to this Paragraph, subject to its right to
invoke the dispute resolution procedures set forth in Section XVIII (Dispute Resolution).
175. If the Division determines, based on the initial or any subsequent Work Completion
Report, that the Work is complete, the Division shall so notify Respondent by providing a written
certification signed by the Division’s Administrator. Issuance of the Certification of Work
Completion does not affect the following continuing obligations: (1) activities required under
Section IX (Remedy Review) following a periodic review; (2) obligations under Sections XII
(Property Requirements), XIV (Record Retention), and XIII (Access to Information);
(3) maintenance of Institutional Controls; and (4) reimbursement of the Division’s Future
Response Costs under Section XVII (Payment of Response Costs).
XXXI. INTEGRATION/APPENDICES
176. This Settlement, including its appendices, constitutes the final, complete, and
exclusive agreement and understanding among the Parties with respect to the settlement embodied
in this Settlement. The parties acknowledge that there are no representations, agreements, or
understandings relating to the settlement other than those expressly contained in this Settlement
and in the Framework Agreement referenced in Paragraph 5. The following appendices are
attached to and incorporated into this Settlement:
a.

Appendix A is the Site map depicting the CMUs

b.

Appendix B is the RI/FS SOW

c.

Appendix C is the RD/RA SOW

d.

Appendix D is the FMS Work Plan

e.

Appendix E is the ROD-1

f.

Appendix F is the insurance policy approved for financial assurance.
XXXII.

ADMINISTRATIVE RECORD

177. The Division will determine the contents of the administrative record file for
selection of the remedial action. Respondent shall submit to the Division documents developed
during the course of the RI/FS upon which selection of the remedial action may be based. Upon
request of the Division, Respondent shall provide copies of plans, task memoranda for further
action, quality assurance memoranda and audits, raw data, field notes, laboratory analytical
reports, and other reports. Upon request of the Division, Respondent shall additionally submit any
previous studies conducted under state, local, or federal authorities that may relate to selection of
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the remed ial action. and all communications bet, een Respondent and tate. loca l, or federa l
authorities concerning selection of the remedial action.

XXX III.

EFFECTI VE DA TE

178. This ettlement shall be effecti ve days on th e date it i
notice of such signature is received by Respond ent.
IT I

ion and

O AG REED A D ORDERED:

F~J rvq.7 ~ i6 1 r

Dated

igned by the Di

Gr g' ·y Lo to. Adm inistrator
F9r the tale or Nevada. by and th rough it Department or
Clmservati on & Natu ra l Resources. Division of
Environmental Protection
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FOR ATLANT I C RICHFIELD C OMPAN Y:

Robe rt Geno ese
President
Atl antic Richfield Company
20 I Helios Way. 6.374A
Houston. TX 77079

