
EPA REGION VJI1
S U P E R F U N D D O C U M E N T M A N A G E M E N T S Y S T E M

DOC ED#P A G E *
I M A G E R Y COVER S H E E T

U N S C A N N A B L E I T E M
Contact the S u p e r f u n d Records Center to view this document.

S I T E N A M E
OPERABLE UNIT

REPORT OR DOCUMENT TJTLE_
D A T E OF DOCUMENT J^JDtf/
DESCRIPTION OF IMAGERY

ff
N U M B E R AND TYPE OF IMAGERY ITEMfS) c3



S a m p l e I n t e r v a l

/

1
•

1
p

-1 ]

'i
*#*.%
**
•*
, ^*(*
u\o
••4
\ .
• *
x,t *. ' .« •• ' .
. •^ •./sT« •;.**••*.".f»:

!

*<
y.t;:•;• %̂

/
B<*i ***

— — — — W e l l W i z a r d H e a d

•I \r//v//yy/
~ — — — 8 * C o l l a r G a t i n g ( S I
% 1*,

e * U A I M

• — - — - G r o u t e d A n n u l u t

— — — — — — F l b e r g l a t t G a t i n g

— — — — W a l l W i z a r d P u m p
— — — — - S e a l i n g C o l l a r

4 ' H o t * ( d r i l l e d
t h r o u g h e a t i n g )

F I G U R E 3 - 1
C O T T E R C O R P O R A T I O N

C L A S S A W E L L D E S I G N



TOE OF DAM

- N -

W = W i t h d r a w a l Wel l
P = P i e z o m e t e r

N o S c a l e

F I G U R E 4 - 1
C O T T E R C O R P O R A T I O N
C o n c e p t u a l R e p r e s e n t a t i o n

o f W i t h d r a w a l Wel l andPiezome t e r C o n f i g u r a t i o n
which would be A c c e p t a b l e

t o t h e S t a t e



C O T T E R C O R P O R A T I O N
L E G E N D

N O R T H W E S T / N O R T H E A S T
P A T H W A Y M O N I T O R I N G

P R O G R A M
B A C K G R O U N D W E L L Sv j A CLASS A W E L L S• C L A S S B W E L L S

X OTHER



W E L L
^JWOLF PARKM l M E S H A F T- ««» « v v w ^w fw^ff m *

L-S* <^

C O T T E R C O R P O R A T I O N

W O L F P A R K M I N E
S H A F T L O C A T I O N



C O T T E R C O R P O R A T I O N

C O M P L I A N C E P O I N T
W E L L S A R E A



C O T T E R C O R P O R A T I O N
L I N C O L N P A R K W A T E RU S E S U R V E Y A R E A

FIGURE *0--1



E X P L A N A T I O N
E X I S T I N G A I R M O N I T O R S
E V E N T - A C T U A T E D A I R M O N I T O R S

F I G U R E 23-1
C O T T E R C O R P O R A T I O N

C A N O N C I T Y M I L L
P R E S E N T A N D P R O P O S E D

A I R M O N I T O R I N G L O C A T I O N S
REVISION tt I BY

• 2 BY
«3 BY

DRAWN BY D . G . G .
DATE 3-87



>

_ _ _ _ _ . . _ _ . . — — . — — - — — — — — ' • — — — r - " ~ ~ " O K L A H O M A
N E W M E X I C O

N M I L L R O G A T I O N M A P< 1



STATE OF COLORADO
Bill Owens, GovernorJ a n e E. Norton, Executive Director
Dedicated to protecting and improving the health and environment of the p eop l e of Colorado
4300 Cherry Creek Or. S. Laboratory and Radiat ion Services DivisionDenver, Colorado 80246-1530 8100 lowry Blvd.Phone O03) 692-2000 Denver CO 80230-6928 ____________TDD Line (303) 691-7700 (303)692-3090 Colorado DeoartmenrLocated in Cl enda l e , Colorado r ^ T ? r f c ? ?or Public Heal thht tpVAvww.cdphe Jtaie.co.us *nd Environment

December 14,1999

Jim Cain
Environmental Coordinator/Radiation S a f e t y O f f i c e r
Cotter Corporation Canon Ci ty Operations
0502 Fremont County Road 68
Canon City, Colorado 81212
Re: Colorado Radioactive Material License No. 369-01
Dear Mr. Cain:
As requested in your l e t t e r of December 3, 1999, thi s acknowledges incorporation of revised
pages 17 and 18, describing Cotter's commitment to a permeable reactice treatment wall
(PRTW), into the License Condi t i on 11.9 Liquids and Solids Management Plan for Cot t er
C o r p o r a t i o n ' s Canon City, Colorado, uranium mill site.
Paragraph two of your December 3rd l e t t e r s a t i s f i e s License Condi t i on 16 of Colorado
Radioactive Material License No. 369-01 at this time. Phil Stoffey of th i s Division will be
providing comments on the November 22, 1999, Preliminary Design for a Permeable Reactive
Treatment Wall Down Gradient from the SCS Barrier and Dam:
If you have any questions, please contact me at (303) 692-3058.

J ^ ' ' 2 i ' T v r T v C tr-£i l*de.0LAs-e^-*s
Kenneth L. K. Weaver, Environmental Protect ion S p e c i a l i s t
Laboratory and Radiation Services Division
KC: Steve Landau, Cotter Lakewood

Marc Herman, USEPA
Annette Quil l , AGO
George Carnes, HMWM
Phil S t o f f e y



Duane Woodar t iAttorney General
Charle s B. Howe

Chief Deputy Attorney General
Richard H. F o r m a nSol i c i t o r General

& t a t c nf (Eolnrabn
D E P A R T M E N T OF LAW
orncE or THE ATTORNEY ecwcau.'

C E R C L A L I T I G A T I O N S E C T I O NO N E C I V I C C E N T E R P L A Z A1560 Broadway, S u i t e 250Denver, Colorado 80202PH: (303) 866-4343 & 866-4344

M E M O R A N D U M

T O :

F R O M :

RE:
D A T E :

A l b e r t H a z l eDirector :. V 'Radia t i on Control DivisionC o l o r a d o Department o f H e a l t h
• J o e E. Montoya ^ -. ̂Legal A s s i s t a n t - i ^ - ' .

CERCLA L i t i g a t i o n S e c t i o n
S t a t e o f C o l o r a d o v. C o t t e r Corpora t i on . 83-C-2389
February 22, 1988

Enclo s ed i s a c opy of C o t t e r C o r p o r a t i o n ' s Response s toPubl i c Comments and Mot i on for H e a r i n g Regarding Publ i c Commentswhichv^ere^-flled on February 19, 1988. A l s o enclosed is a copyof the F i n a l Consent Decree, O r d e r , - J u d g m e n t and Reference toS p e c i a l Mas t e r and the F i n a l Remedial Act ion Plan.
J E M : j o b . . - • .-;, .
Enclosure *XJ a k e J a c o b i ( w / e n c . )



I N T H E U N I T E D S T A T E S D I S T R I C T C O U R T
F O R T H E D I S T R I C T O F COLORADO

• *

C i v i l A c t i o n N o . 83-C-2389
S T A T E O F COLORADO,

P l a i n t i f f ,
vs. .
C O T T E R C O R P O R A T I O N , a N e w M e x i c o c o r p o r a t i o n ,

D e f e n d a n t

MOTION OP C O T T E R C O R P O R A T I O N FOR. HEARING . .R E G A R D I N G P U B L I C C O M M E N T S

C o t t e r C o r p o r a t i o n ( " C o t t e r " ) , b y t h e u n d e r s i g n e d ,a t t o r n e y s , reques t s t h a t , f o l l o w i n g t h e C o u r t ' s review o f t h ep u b l i c comments and the p a r t i e s ' r e s p o n s e s t h e r e t o , and i f th eCourt d e s i r e s such a h e a r i n g , the Cour t s c h e d u l e a h e a r i n g toa d d r e s s c e r t a i n p u b l i c comments on the p r o p o s e d s e t t l e m e n t o f .t h i s l aw su i t . In s u p p o r t - of i t s r eque s t , C o t t e r s t a t e s as •'f o l l o w s . v j
1. C o t t e r i n f o r m s the Court that in o r d e r tocons truc t the h y d r o l o g i c barr i e r a t the SCS dam, a m a j o rcomponent o f the remedy, d u r i n g 1988, c o n s t r u c t i o n s i t ed e w a t e r i n g must begin th i s s p r i n g . In order t o a c c o m p l i s ht h i s , the o p t i m u m s ch edu l e to p e r f o r m a c t i v i t i e s required bythe RAP would have required a c t i v i t i e s to b eg in on J a n u a r y 18,1983. T h u s , as of th i s f i l i n g , remedy i m p l e m e n t a t i o n i sa l r e a d y f i v e ( 5 ) weeks behind s c h e d u l e . Each d a y o f d e l a y i sc r i t i c a l t o t h e p r o j e c t . T h u s , p r o m p t en try o f t h e f i n a lCons en t Decree is i m p e r a t i v e . * .
2. On December 11, 1987, the S t a t e of C o l o r a d o( " S t a t e " ) a n d C o t t e r f i l e d w i t h t h i s Cour t t h e i r p r o p o s e ds e t t l e m e n t . o f t h i s case e n c o m p a s s e d in a p r o p o s e d Cons en tDecre e a n d ' R e m e d i a l A c t i o n P l a n ( " R A P " ) .
3. A p u b l i c m e e t i n g was h e l d in Canon C i t y onJ a n u a r y 5, 1988 to receive p u b l i c comment on the p r o p o s e dC o n s e n t Decree and R A P .
4. In a d d i t i o n to w r i t t e n comments s u b m i t t e d to theS t a t e b y o t h e r n o n - p a r t i e s , t h e U n i t e d S t a t e s Environmenta l



P r o t e c t i o n A g e n c y ( " E P A " ) s u b m i t t e d t o t h e Cour t bo tht e c h n i c a l and non- t e chn i ca l comments . T e c h n i c a l comment s ' weres u b m i t t e d on J a n u a r y 15, 1988 and , pursuant to an order of theCourt d a t e d J a n u a r y 25, 1988 e x t e n d i n g the comment p e r i o d , theEFA s u b m i t t e d non-technical comments to the Court on J a n u a r y2 9 , 1988. A d d i t i o n a l c omment s , c l a r i f y i n g E P A ' s ' n o n - t e c h n i c a lcomment s of J a n u a r y 29, 1988 were s u b m i t t e d to C o t t e r and theS t a t e on F e b r u a r y 12, 1988.
5. C o n c u r r e n t l y w i th t h i s mot ion. C o t t e r and theS t a t e have s e p a r a t e l y - f i l e d t h e i r r e s p o n s e s t o p u b l i cc omment s , i n c l u d i n g r e s p o n s e s t o the EFA comments. C o t t e r andt h e S t a t e have a l s o f i l e d a J o i n t M o t i o n f o r Entry o f F i n a lC o n s e n t Decr e e , O r d e r , J u d g m e n t ' a n d R e f e r e n c e t o S p e c i a lR a s t e r . • ' - <
6. In r e spon s e to the p u b l i c comments, the p a r t i e sagre ed upon several change s to the RAP, which f u r t h e r ensurethat t h e r e m e d y , when i m p l e m e n t e d , w i l l p r o t e c t t h e p u b l i ch e a l t h and the environment . The m o d i f i c a t i o n s of the RAP aref u l l y d e s c r i b e d i n t h e J o i n t M o t i o n f o r E n t r y o f F i n a l Cons en tD e c r e e , O r d e r , J u d g m e n t a n d R e f e r e n c e t o S p e c i a l R a s t e r .
7. S e v e n t y ( 7 0 ) comments were received d u r i n g thep u b l i c comment p e r i o d , in a d d i t i o n to the numerous ques t ionsand comments a d d r e s s e d dur ing the J a n u a r y 5 p u b l i c mee t ing.Among t h e comment s , E F A ' s l e n g t h y comments p u r p o r t t o raises u b s t a n t i a l que s t ions concerning the remedy s p e c i f i e d in thep r o p o s e d Consent Decree and R A P . As more f u l l y a d d r e s s e d inth e r e s p o n s e s t o p u b l i c comments. C o t t e r s ubmi t s that th e EFAcomments are, in l a r g e measure, g r o u n d l e s s . The EPA commentsare f r u s t r a t i n g l y devo id of any remnant of an i n s t i t u t i o n a lmemory w i t h i n th e agency concerning th e C o t t e r s i t e . The EFAreviewers obv iou s ly are c o n f u s e d and u n i n f o r m e d aboute s s en t ia l s i t e c h a r a c t e r i s t i c s that have driven n e g o t i a t i o n ofthe RAF for the l a s t two years.
8. As the Court knows, the S t a t e is the lead agencyf o r t h e s i t e under a M e m o r a n d u m o f A g r e e m e n t ( " H O A " ) betweenthe S t a t e and EFA. Pursuant t o t h e HOA, throughou t t h es e t t l e m e n t n e g o t i a t i o n s , t h e S t a t e a s sured C o t t e r that t h e E P Aw a s f u l l y i n f o r m e d o f t h e p r o g r e s s o f t h e s e t t l e m e n td i s c u s s i o n s , i n c l u d i n g t h e d e t a i l s o f t h e R A F .
9 . I t i s r e a d i l y a p p a r e n t t h a t , d e s p i t e t h e l abor so f C o t t e r , t h e S t a t e a n d J u d g e Dana, E F A r e g a r d s t h e p r o p o s e ds e t t l e m e n t as an e p h e m e r a l , i n s u b s t a n t i a l r emedy , s u b j e c t tod e s t r u c t i o n wi thout recourse at the whim and w i l l of EFA — anon-par ty to the l i t i g a t i o n — e i t h e r now or any t ime in thef u t u r e . I f E F A ' s p o s i t i o n were t o b e a c c e p t e d , then t h e v

s e t t l e m e n t now b e f o r e the Court w i l l be a n u l l i t y .
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10. The. p a r t i e s to t h i s l a w s u i t have, s u b m i t t e de x t e n s i v e r e s p o n s e s t o t h e E P A comments f o r t h e C o u r t ' s .review. The c e n t r a l themes o f tho s e r e s p o n s e s are:
a. The EPA is c o n f u s e d about e s s e n t i a lp o r t i o n s o f t h e p r o p o s e d - remedy. T h e p a r t i e s havs a t t e m p t e dt o c l a r i f y tho s e areas o f c o n f u s i o n ; and
b. The EPA i s . s u r p r i s i n g l y i g n o r a n t w i t hr e s p e c t t o s i t e c h a r a c t e r i s t i c s and various r e p o r t s , s t u d i e s(a number o f . which were commis s i oned by the EPA) and d a t awhich have been i n E P A ' s p o s s e s s i o n f o r years. T h i s f a i l u r eo f t h e a g e n c y ' s " i n s t i t u t i o n a l memory* a p p e a r s t o b e d e r i v e df r o m f r e q u e n t p e r s o n n e l ' c h a n g e s over t h e l a s t s evera l year s .C o t t e r u n d e r s t a n d s that the EPA is now reviewing the p r o p o s e ds e t t l e m e n t u s i n g t h e i r f i f t h o u t s i d e c o n s u l t a n t , f o u r t h a g e n c yp r o j e c t manager and t h i r d agency lawyer .

11. D e s p i t e r e g u l a r o p p o r t u n i t i e s to comment andp a r t i c i p a t e , EPA wa i t ed unt i l the l a s t day and i n d e e dr eque s t ed an e x t e n s i o n o f t i m e , t o d e v e l o p i t s u n f o u n d e dc r i t i c i s m s o f t h e p r o p o s e d s e t t l e m e n t .
12. C o t t e r s ubmi t s that the Cour t shou ld not t r ea tthe EPA comments in a manner, that i s s i g n i f i c a n t l y d i f f e r e n tf r o m an e x p r e s s i o n o f concerns EPA m i g h t submit i f t h i s casehad gone to t r i a l . In o ther w o r d s , a t r i a l to j u d g m e n t wouldnot , in the normal course, be a f f e c t e d by n o n - p a r t ye x p r e s s i o n s of concern. EPA is not a p a r t y to the I d a r a d ol a w s u i t , e i t h e r . I t i s a f o r t u i t y o f s e t t l e m e n t that E P A , a sa l a t t e r - d a y n o n - p a r t y c o m m e n t a t o r , has ra i s ed i s sue s aboutthe Consent Decree and RAP that may p l a c e the s e t t l e m e n t inj e o p a r d y .
13. In any event , the Consent Decree c on ta in ss p e c i f i c p r o v i s i o n s f o r i d e n t i f y i n g a n d d e a l i n g wi th a n yf u t u r e c o n t i n g e n c y that could have a n y m a t e r i a l a d v e r s e e f f e c to n human h e a l t h o r t h e environment. T h i s C o u r t ' s j u r i s d i c t i o nw i l l cont inue i n d e f i n i t e l y f o r j u s t such p u r p o s e s .
W H E R E F O R E , C o t t e r asks that i f , f o l l o w i n g i t s reviewof the p u b l i c comments and the p a r t i e s ' r e spon s e s t h e r e t o , theCour t deems f u r t h e r oral r e s p o n s e by th e p a r t i e s n e c e s s ary ,the Court s e t a h e a r i n g a s soon as the Court ' s d o c k e t p e r m i t sto r e s o lve the e f f e c t of the comments s u b m i t t e d by the EPA andt h e general p u b l i c c oncerning t h e p r o p o s e d s e t t l e m e n t o f t h i sl a w s u i t . The u n d e r s i g n e d ha s been a u t h o r i z e d by counsel f orthe S t a t e t o r e p r e s e n t t o the Court that the S t a t e do e s no to b j e c t to the s c h e d u l i n g of such a hear ing.
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k > . . R e s p e c t f u l l y s u b m i t t e d ,
H O L M E R O B E R T S £ OWENA . E d g a r BentonJ o h n t . W a t s o n

/ A t t o r n e y s f o r C o t t e r C o r p o r a t i o n1700 B r o a d w a y , S u i t e 1800" ' D e n v e r , C o l o r a d o 60290( 3 0 3 ) 8 6 1 - 7 J Q O O

C E R T I F I C A T E O F M A I L I N G
I HEREBY CERTIFY that a true and corre c t copy o f thef o r e g o i n g M O T I O N O F C O T T E R C O R P O R A T I O N F O R H E A R I N G T OR E G A R D I N G P U B L I C C O M M E N T S w a s hand d e l i v e r e d t h i s 19th d a y - o fF e b r u a r y , 1968, a d d r e s s e d t o t h e f o l l o w i n g :

C a r o l y n L. B u c h h o l z , Esq.C E R C L A L i t i g a t i o n S e c t i o nO f f i c e o f t h e A t t o r n e y G e n e r a l1560 B r o a d w a y , S u i t e 250Denver, C o l o r a d o 80202
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I N T H E U N I T E D S T A T E S D I S T R I C T COURT L J
F O R T H E D I S T R I C T O F COLORADO - W ^

C i v i l A c t i o n N o . 83-C-2389
S T A T E O F C O L O R A D O /

P l a i n t i f f ,
vs.
C O T T E R C O R P O R A T I O N , a N e w M e x i c o c o r p o r a t i o n ,

D e f e n d a n t

C O T T E R C O R P O R A T I O N ' S R E S P O N S E S T O P U B L I C C O M M E N T S

C o t t e r C o r p o r a t i o n ( " C o t t e r " ) , b y t h e u n d e r s i g n e da t t o r n e y s , s ubmi t s f o r f i l i n g i t s r e s p o n s e s t o p u b l i ccomments .
1. C o t t e r h er eby s u b m i t s i t s r e s p o n s e s to thecomment s o f t h e E n v i r o n m e n t a l P r o t e c t i o n A g e n c y ( " E P A " ) . S u c h ?comment s are a t t a c h e d h e r e t o a s A t t a c h m e n t A.
2. E x c e p t for the r e s p o n s e s to the EPA commentsp r e p a r e d b y t h e S t a t e o f C o l o r a d o ( t h e " S t a t e " ) , C o t t e ri n c o r p o r a t e s by t h i s r e f e r e n c e t h e r e s p o n s e s made by th e S t a t et o the o t h e r p u b l i c comments.
D a t e d t h i s M day o f F e b r u a r y , 1988.

H O L M E R O B E R T S & O W E NA . E d g a r BentonJ o h n L e o n a r d W a t s o n

A t t o r n e y s f o r C o t t e r C o r p o r a c i o n1/700 B r o a d w a y , S u i t e 1800' ^ D e n v e r , C o l o r a d o 80290( 3 0 3 ) 861-7000



C E R T I F I C A T E O F S E R V I C E
— — — — — — — — — — — — — — — — — — — — — B -I HEREBY CERTIFY tha t on . th i s Jj day o f F e b r u a r y ,1988, a true and correc t c o p y o f th e f o r e g o i n g COTTERC O R P O R A T I O N ' S R E S P O N S E S T O P U B L I C C O M M E N T S w a s hand d e l i v e r e da d d r e s s e d t o t h e f o l l o w i n g :

C a r o l y n L . B u c h h o l z , Esq.C E R C L A L i t i g a t i o n S e c t i o nO f f i c e o f t h e A t t o r n e y G e n e r a l1560 B r o a d w a y , S u i t e 250Denver , C o l o r a d o 80202
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A T T A C H M E N T A T O
C O T T E R C O R P O R A T I O N ' S R E S P O N S E S T O P U B L I C C O M M E N T S



L , R E S P O N S E T O E R A ' S C O M M E N T S O N T H E R A P

S e c t 1 o n 4 ; M a i n a n d S e c o n d a r y I m p o u n d m e n t s

The EPA comments at p a g e 13 that s e c t i on 4 of the RAP does not c on ta in
p e r f o r m a n c e s t a n d a r d s that w i l l be used to de t ermine when r emed ia t i on 1s
c o m p l e t e . .. .

It i s true that S e c t i o n 4 of the RAP does not c on ta in s epara t e p e r f o r m a n c e
s t a n d a r d s w h i c h , when met, w i l l I n d i c a t e that the r e m e d i a t i o n o f the main and
s e c ondary I m p o u n d m e n t s I s c o m p l e t e . T h e a p p r o a c h o f n o t s e t t i n g p e r f o r m a n c e
s t a n d a r d s f or each i n d i v i d u a l r emed ia l a c t i on was a d o p t e d because th e remedial
a c t i v i t i e s are I n t e r d e p e n d e n t c omponen t s of a c o m p r e h e n s i v e remedial program.
T h e p e r f o r m a n c e s t a n d a r d s f o r t h e - e n t i r e ground water program a r e c onta ined I n
S e c t i o n 14 o f th e RAP. T h e s e p e r f o r m a n c e s t a n d a r d s are c l e a r l y re ferenced In
S e c t i o n 4 on p a g e s 36 and 37:

T h e p u r p o s e o f these remedial a c t i v i t i e s I s t o c o l l e c t l e a k a g e , i f any,f r o m the main and secondary I m p o u n d m e n t s , to I n t e r c e p t , to the maximumextent r ea s onab ly a c h i e v a b l e , ground water f l o w mov ing f rom th e OldT a i l i n g s Pond Area t o th e area beneath the new I m p o u n d m e n t s , and Inc o n j u n c t i o n w i th the other ground water remedial a c t i v i t i e s to achTevet h e ground water q u a l i t y o b j e c t i v e s s t a t ed i n S e c t i o n 1 4 . ( E m p h a s i s -a d d e d . )
S e v e r a l a d d i t i o n a l f a c t o r s make t h e e s t a b l i s h m e n t o f p e r f o r m a n c e s t a n d a r d s
s p e c i f i c t o t h i s - r e m e d i a l ac t ion i m p r a c t i c a l . A l k a l i n e t a i l i n g s f r om t h e o l d
m i l l are c on ta ined in both the main and secondary i m p o u n d m e n t s , and the

Reference s in the S e c t i o n H e a d i n g s of these re sponse s are to the a p p l i c a b l es e c t i o n s o f the RAP.r



s e c ondary i m p o u n d m e n t was cons truc t ed over old p o n d s 9 and 10, w h i c h a l s o
c o n t a i n e d , among o ther c o n s t i t u e n t s , a l k a l i n e t a i l i n g s . T h e r e f o r e , i t i s n o t
f e a s i b l e to d e s i g n a ground water m o n i t o r i n g p r o g r a m to be c onduc t ed in the
v i c i n i t y o f t h e i m p o u n d m e n t s w h i c h c o u l d d e t e r m i n e whe ther t h e i m p o u n d m e n t s
are l e a k i n g . A d d i t i o n a l l y , the use of a tracer program to d e t e rmine whether
the I m p o u n d m e n t s are l e a k i n g has been i n v e s t i g a t e d , in 1980 and 1981, and
f o u n d t o b e no t c o m p l e t e l y r e l i a b l e and p r o h i b i t i v e l y e x p e n s i v e ( s ev era l t imes
the cost o f the e n t i r e c l e a n - u p p r o g r a m ) . T h i s i n f o r m a t i o n ha s been in the
p u b l i c domain s ince 1981. Due to the se f a c t o r s , i t i s not p o s s i b l e to
d e t e r m i n e whe ther l e a k a g e i s o c curr ing , and 1 f It i s o c c u r r i n g , what t h e
l e a k a g e rate i s .

A c c o r d i n g l y , i t i s not a p p r o p r i a t e to base the d u r a t i o n of t h i s remedial
a c t i v i t y on the achievement of some p e r f o r m a n c e s t a n d a r d which w o u l d i n d i c a t e
whether l e a k a g e , i f any, had ceased. T h e r e f o r e , a more cons ervat ive a p p r o a c h
was taken. The r e m e d i a t i o n w i l l c o n t i n u e a s l o n g a s the i m p o u n d m e n t s are
o p e r a t e d . At i m p o u n d m e n t c l o s u r e , the i m p o u n d m e n t s w i l l b e dewatered and
c a p p e d . T h i s w i l l reduce t h e h y d r a u l i c head I n t h e i m p o u n d m e n t s .

S e c t i o n 4.1, p. 36

The ERA comment s-a t p a g e 13 tha t:
I f t h e S t a t e s u s p e c t s that t h e H y p a l o n l i n e r i s l e a k i n g , then t h e mainand s econdary i m p o u n d m e n t s s h o u l d be c on s id er ed a source of contamina-t i o n , and not an area of s a f e , p ermanent s t orage and d i s p o s a l .



* / T h e r e are three p o i n t s at I s s u e here: 1) an unproven s u s p i c i o n is not ground s
f o r m a k i n g a d e t e r m i n a t i o n about whether a f a c i l i t y a c t u a l l y Is a source o f
c o n t a m i n a t i o n , 2) d e s p i t e the f a c t that l e a k a g e has no t been proven, the
I m p o u n d m e n t s are t r ea t ed in the RAP as sources of c o n t a m i n a t i o n , and a l i n e of

. w i t h d r a w a l w e l l s t o cap ture l e a k a g e , . i f any, w i l l b e i n s t a l l e d , and 3) the EPA
a p p e a r s to be h o l d i n g C o t t e r to a s t a n d a r d d i f f e r e n t than that a p p l i e d a t
other f a c i l i t i e s . T h e E P A ' s d o u b l e s t a n d a r d i s e x h i b i t e d when o n e compares
t h e E P A ' s comments o n t h e C o t t e r S e t t l e m e n t w i th recent r e g u l a t i o n s that
p r o p o s e t o i m p o s e c er ta in l e a k d e t e c t i o n requirement s on RCRA l a n d d i s p o s a l
u n i t s . T h e p r e a m b l e t o t h e E P A r e g u l a t i o n s c o n t a i n s t h e f o l l o w i n g s t a t emen t s :

The EPA b e l i e v e s that i t i s c r i t i c a l that the owner or operatorp r o m p t l y i n i t i a t e r e spon s e a c t i v i t i e s when l e a k a g e above a c er ta in rateI s de t e c t ed ." ( E m p h a s i s a d d e d ) ;
and

The A g e n c y i s no t p r o p o s i n g t o require other e x i s t i n g l a n d d i s p o s a lu n i t s to a d o p t such d o u b l e - l i n e r requirements because In order to meetthese r equ ir ement s , an e x i s t i n g unit w o u l d need to excavate or removea l l h a z a r d o u s wastes. B e s i d e s b e i n g i m p r a c t i c a l , t h e removal o fhazardous wastes c o u l d a l s o pose a s u b s t a n t i a l environmental threa t;
and

" A l t h o u g h a l i n e r Is a barrier to prevent m i g r a t i o n o f l i q u i d s ou t o fthe [ w a s t e d i s p o s a l ] u n i t , no l i n e r can be e xpe c t ed to remainI m p e r v i o u s forever." ( 5 2 F R 20221}..
The EPA seems to be h o l d i n g the C o t t e r RAP to a s t a n d a r d d i f f e r e n t than that
i t a p p l i e s t o t h e f a c i l i t i e s over which It ha s j u r i s d i c t i o n , i m p l y i n g that t h e
C o t t e r main and secondary I m p o u n d m e n t s are not an area of s a f e , permanent
d i s p o s a l u n l e s s th e l i n e r s can remain I m p e r v i o u s f orever .



A l t h o u g h I t must b e very s a t i s f y i n g f o r t h e E R A t o s t e p I n t o a c o m p l e x
s i t u a t i o n at a very l a t e da t e and a t t e m p t to I m p o s e an a b s o l u t e s t a n d a r d that
l i n e r s s h o u l d n o t ever l e a k , t h e i r a t t e m p t I n t h i s ins tance i s f l a w e d .
P h y s i c a l l a w s pr even t e n f o r c e m e n t o f such s t a n d a r d s and th e EPA r e g u l a t o r y
s t a t e m e n t s c i t ed above a c k n o w l e d g e that the I m p o r t a n t i s sue i s not whe ther
l e a k a g e e x i s t s , bu t whe ther l e a k a g e above a c er ta in rate i s d e t e c t e d . The
r e a l i t y o f the s i t u a t i o n i s much more c o m p l e x than the s i m p l i s t i c arguement
that if the i m p o u n d m e n t s might be l e a k i n g , they s h o u l d not be cons idered areas
o f s a f e , p ermanent d i s p o s a l .

S e c t i o n 4.2. p. 37

The EPA comments at p a g e 13 that S e c t i o n 4.2 of the RAP s h o u l d i n c l u d e a
c r i t e r i o n f o r e s t a b l i s h i n g w i t h d r a w a l w e l l s p a c i n g . T h e y s u g g e s t that t h e
w e l l s s h o u l d have s u f f i c i e n t o v e r l a p o f t h e i r cone o f d e p r e s s i o n such that a l l
l e a k a g e w o u l d be i n t e r c e p t e d . The RAP c o n t a i n s such a c r i t e r i o n on p a g e 37:

The p i e z o m e t e r d e s i g n and w e l l o p e r a t i o n s h a l l b e s u f f i c i e n t t o demon-s tra t e that., to the maximum ex t ent r ea s onab ly a c h i e v a b l e , a g r a d i e n te x i s t s to the w i t h d r a w a l w e l l s at all l o c a t i o n s between each p a i r ofw i t h d r a w a l w e l l s .
On p a g e 13 of the comments, the EPA s ta t e s that:

The d e s i g n o f the e x t r a c t i o n system i s d e p e n d e n t on i n f o r m a t i o nga th er ed f r o m p i e z o m e t e r m o n i t o r i n g , y e t t h e p r o p o s e d p l a n a p p e a r s t oi n v o l v e concurrent p i e z o m e t e r m o n i t o r i n g a n d e x t r a c t i o n w e l l p u m p t e s t s .
The EPA has misread the RAP. T h e r e i s no p r o p o s e d p l a n c o n t a i n e d in the RAP
w h i c h s p e c i f i e s e i t h e r e x t r a c t i o n w e l l p u m p t e s t s o r p i e z o m e t e r m o n i t o r i n g a s
a part of the d e s i g n of the w i t h d r a w a l w e l l system. C o t t e r is required to



i , submit such a p l a n for the d e s i g n of the w i t h d r a w a l w e l l sys t em subsequent to
the entry of the Consent Decree by the Court. In g e n e r a l , the RAP does not
s e t f o r t h t h e d e s i g n p l a n f o r r emed ia l a c t i on p r o g r a m s ; ra ther , I t e s t a b l i s h e s
p e r f o r m a n c e c r i t e r i a and requires that p l a n s w h i c h are d e s i g n e d to achieve the .
p e r f o r m a n c e c r i t e r i a b e s u b m i t t e d f or S t a t e a p p r o v a l . As a part o f th e s e t t l e -
ment, C o t t e r w i l l d e p o s i t s u f f i c i e n t f u n d s w i t h t h e S t a t e t o p r o v i d e t h e
t e chn i ca l e x p e r t i s e needed by the S t a t e to eva lua t e- these p l a n s .

S e c t i o n 4 . 2 ( 3 ) , p. 38

The EPA comments a t p a g e 14 t h a t , If t h e p i e z o m e t e r network I n d i c a t e s that t h e
drawdown between ex trac t i on w e l l s is not be ing m a i n t a i n e d , the pump rates
s h o u l d b e a d j u s t e d ( I n c r e a s e d ) t o c o m p e n s a t e f o r such c o n d i t i o n s . The RAP

; , a d d r e s s e s t h i s I s s u e on p a g e 38: '
I f t h e p i e z o m e t e r network I n d i c a t e s t h a t , t h e drawdown I s n o t b e ingm a i n t a i n e d , C o t t e r w i l l n o t i f y t h e S t a t e , a n d then conduct a n a n a l y s i sto d e t e rmine whether a t r a n s i e n t c o n d i t i o n caused by, among othert h i n g s , unusual p r e c i p i t a t i o n , i n f i l t r a t i o n , etc., h a s changed grad i en tc o n d i t i o n s . If i t i s d e t ermined that a t rans i ent c o n d i t i o n does no te x i s t , C o t t e r s h a l l m o d i f y t h e w i t h d r a w a l w e l l sys tem pursuant t o t h es c h e d u l e s e t f o r t h in t h e t rans i en t c o n d i t i o n report . ( E m p h a s i s a d d e d . )

Q u i t e o b v i o u s l y , i n c r e a s i n g th e p u m p rates i s t h e f i r s t method C o t t e r w i l l
c o n s i d e r in d e t e r m i n i n g how to m o d i f y the system. H o w e v e r , it is not the o n l y
means which s h o u l d be c on s id e r ed . It may be necessary to d r i l l new w e l l s , or
make other more ex t ens ive m o d i f i c a t i o n s to the system. The RAP authorizes
such m o d i f i c a t i o n s , s h o u l d they be necessary to m a i n t a i n drawdown.



S e c t i o n 4 . 2 ( 4 ) . p . 39

The ERA comments a t p a g e 14 t h a t , It Is u n c l e a r how C o t t e r w i l l b e a b l e t o
p r e p a r e an ad equa t e w i t h d r a w a l w e l l sys tem w i t h o u t ac tual p e r m e a b i l i t y and
water l eve l da ta .

C o t t e r and the S t a t e are aware the ERA had l i m i t e d - t i m e in whi ch to p r e p a r e
t h e i r comments on the RAP, but ERA w o u l d have b e n e f i t e d f r o m even a cursory
e x a m i n a t i o n o f the e x t e n s i v e ground water h y d r o l o g y d a t a base, w h i c h i s , and
has been for many years , p u b l i c i n f o r m a t i o n . C o t t e r takes t h i s o p p o r t u n i t y t o
i n f o r m the ERA that such da ta do e x i s t , and w i l l be used in the d e s i g n of the
system. A d d i t i o n a l d a t a w i l l a l s o b e c o l l e c t e d .

I t s h o u l d a l s o b e noted here, a s i s e x p l a i n e d i n t h e S t a t e ' s r e s p o n s e s t o t h e
ERA comments, that the S t a t e a d v i s e d EPA of s e t t l ement n e g o t i a t i o n s in t h i s
a c t i o n , c o n s u l t e d w i t h t h e E P A conc ern ing s e t t l e m e n t a n d t h e R e m e d i a l A c t i o n
P l a n ( " R A P " ) a n d p r o v i d e d t h e E P A a n o p p o r t u n i t y t o review d r a f t s o f t h e
p r o p o s e d Cons en t Decree a n d R A P . I n a d d i t i o n , d u r i n g t h e course o f s e t t l e m e n t
n e g o t i a t i o n s , the S t a t e met w i t h EPA on several o c ca s i on s to c o n s u l t w i t h i t
r e g a r d i n g NCR and CERCLA consi s tency. At no time did EPA advi s e the S t a t e ,
o r a l l y or in w r i t i n g , that any a s p e c t o f the p r o p o s e d s e t t l e m e n t was I n c o n -
s i s t e n t w i t h t h e - N C R o r C E R C L A .



The EPA comments at p a g e 14 tha t:
T h e c r i t e r i a f o r s h u t t i n g down t h e w i t h d r a w a l w e l l s 1 s ( s i c ) I n a d e q u a t ebecause the removal o f f r e e s t a n d i n g water s t i l l l e a v e s a l a r g e vo lumeof water 1n the t a i l i n g s , which c o u l d move I n t o the ground watersystem. A b a n d o n m e n t c r i t e r i a s h o u l d I n c l u d e some evidence o f dewater-I n g o f t h e p i l e .

The d e w a t e r l n g o f the I m p o u n d m e n t s Is a r e c l a m a t i o n I s s u e , and as such, 1s not
the s u b j e c t o f the CERCLA l i t i g a t i o n . R e c l a m a t i o n I s s u e s w i l l b e addr e s s ed by
t h e C o l o r a d o D e p a r t m e n t o f H e a l t h 1n th e s tate m i l l r e l l c e n s i n g p r o c e e d i n g s .

In a d d i t i o n , a t P a r a g r a p h 8 o f S e c t i o n 14.1.5, th e RAP s t a t e s :
I f a n exceedance o f c onc en tra t i on l i m i t s occurs a f t e r R A P ground waterremedial a c t i v i t i e s are c o m p l e t e d , a correct ive ac t ion program pur suantto 40 C . F . R . 192.33 s h a l l be I m p l e m e n t e d . T h i s requirement 1s adequatet o assure ground water p r o t e c t i o n I n t h e p e r i o d f o l l o w i n g c o m p l e t i o n o fthe RAP.

S e c t i o n 4 . 2 ( 5 ) . p . 39

In r e f e r e n c e to the u s e o f the water p u m p e d f r om the w i t h d r a w a l w e l l s , the EPA
comments at page 14 that cr i t er ia which would be a p p l i e d by the S t a t e 1n
a p p r o v i n g u s e o f t h i s water ar e no t d e s c r i b e d In t h i s S e c t i o n .

The RAP does c o n t a i n th e cr i t er ia whi ch w i l l b e a p p l i e d by th e S t a t e In
a p p r o v i n g use of such water. The RAP s tates In S e c t i o n 4:

The water p u m p e d f r o m the w i t h d r a w a l w e l l s s h a l l no t b e , u n l e s sapproved by the S t a t e , (1) r e l n j e c t e d I n t o the ground water down-g r a d i e n t o f th e SCS h y d r o l o g l c barrier, or (2) r e l ea s ed t o th e s u r f a c e .The bas i s for S t a t e a p p r o v a l of such use s h a l l be a d e m o n s t r a t i o n thatsuch use or r e l ea s e s h a l l meet the requirements s e t f o r t h In S e c t i o n3.1.3.



1! r
P a r a p h r a s e d , S e c t i o n 3.1.3 require s t h a t , waters wh i ch are. r e l e a s e d meet the
p r o v i s i o n s o f t h e C o l o r a d o W a t e r Q u a l i t y C o n t r o l A c t a n d a l l r e g u l a t i o n s
p r o m u l g a t e d t h e r eunder . W a t e r s may not be r e l e a s e d if to do so w o u l d be
i n c o m p a t i b l e w i t h S e c t i o n s o f t h e R A P c o n c e r n i n g S i t e A d j a c e n t S o i l s ( S e c t i o n
2 4 ) , W i l l o w L a k e s ( S e c t i o n 2 6 ) , E p h e m e r a l S t r e a m s a n d F r e m o n t D i t c h ( S e c t i o n
2 7 ) . P a t h w a y M a n a g e m e n t ( S e c t i o n 2 9 ) , a n d t h e A r k a n s a s R i v e r ( S e c t i o n 30).
A d d i t i o n a l l y , such r e l ea s e s must not prevent the achievement of the ground
water q u a l i t y o b j e c t i v e s s t a t e d i n S e c t i o n 14.1.3 o f t h e R A P .

C o n t r a r y t o t h e E P A ' s c h a r a c t e r i z a t i o n o f S e c t i o n 4 a s n o t c o n t a i n i n g a p p r o v a l
c r i t e r i a , the RAP p r o v i d e s a c o m p r e h e n s i v e s e t o f r equ ir ement s wh i ch c o n s i d e r
the i m p a c t s o f such r e l e a s e s on the t o ta l environment w h i c h c o u l d be a f f e c t e d
b y t h e r e l ea s e s . T h i s a p p r o a c h i s f a r more f l e x i b l e a n d i n c l u s i v e than o n e
w h i c h s t a t e s that water may be r e l e a s e d i f i t c o n t a i n s l e s s t han a s p e c i f i c
c o n c e n t r a t i o n o f any g i v e n c o n s t i t u e n t .

S e c t i o n 5 : S e c o n d a r y I m p o u n d m e n t

The EPA comments at p a g e 14 t h a t :
The c l e a n u p s t a n d a r d s to be met t h r o u g h these remedial a c t i v i t i e s aren o t c l e a r l y i d e n t i f i e d 1 n t h e R A P . T h i s s e c t i on doe s , however,i d e n t i f y R C R A s u r f a c e i m p o u n d m e n t requirements ( 4 0 C F R 2 6 4 . 2 2 1 ) a sa p p l i c a b l e to c on s t ruc t i on of the new water d i s t r i b u t i o n pond.

The EPA o b v i o u s l y ha s S e c t i o n 5 o f th e RAP ( w h i c h concerns the e v a p o r a t i o n
pond which i s a m o d i f i c a t i o n to the e x i s t i n g secondary I m p o u n d m e n t ) c o n f u s e d
w i t h S e c t i o n 6 ( w h i c h concerns t h e W a t e r D i s t r i b u t i o n P o n d , a f a c i l i t y wh i ch
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1 / has not yet been b u i l t ) . The RCRA s u r f a c e impoundmen t r e f er ence is not con-
t a i n e d I n S e c t i o n 5 o f t h e R A P ; i t i s f o u n d only i n S e c t i o n 6 . A s I s s ta t ed
in the RAP at p a g e 46, the p u r p o s e for c o n s t r u c t i o n of the e v a p o r a t i o n pond on
the secondary I m p o u n d m e n t i s t w o f o l d : to manage water on the m i l l s i t e , and
to control p a r t i c u l a t e e m i s s i o n s f r o m the s u r f a c e o f the s e condary i m p o u n d m e n t .

T h e r e are no "c lean-up" s t a n d a r d s to be met through .these remedial a c t i v i t i e s
because:

* The f i r s t p u r p o s e o f th e remedial a c t i v i t y (wat er m a n a g e m e n t ) i snot a c l e a n - u p a c t i v i t y per se. Rather; the c o n s t r u c t i o n of thee v a p o r a t i o n pond on the secondary I m p o u n d m e n t w i l l e n a b l e severalother remedial f a c i l i t i e s t o f u n c t i o n more e f f i c i e n t l y . Theo v e r a l l c l e a n u p s t a n d a r d f o r t h e ground water remedial ac t ionsystem as a w h o l e is that c o n t a i n e d in S e c t i o n 14; and
* The second p u r p o s e o f the r emed ia l a c t i v i t y ( r e d u c t i o n in par t i c -u l a t e e m i s s i o n s ) is merely an improvement in an e x i s t i n g f a c i l i t ywhich c u r r e n t l y c o m p l i e s wi th a p p l i c a b l e s t a n d a r d s . T h e r e s u l t s o fair q u a l i t y m o n i t o r i n g conduc t ed a t the m i l l , which are a v a i l a b l ein p u b l i c document s such a s th e m i l l l i c e n s e renewal a p p l i c a t i o nand the annual r epor t s , i n d i c a t e that there have been no v i o l a t i o n so f p a r t i c u l a t e emi s s ions s tandard s .

S e c t i o n 5 . 2 ( 2 ) , p. 47

The EPA comments at p a g e 15 t h a t , the r a t i o n a l e for f u r r o w i n g the ac cumulat ed
t a i l i n g s f o r du s t control i s no t p r e s e n t e d . The r a t i o n a l e f o r f u r r o w i n g i s a s
f o l l o w s . F u r r o w i n g , when p e r p e n d i c u l a r t o the p r e v a i l i n g wind d i r e c t i o n ,
increase s s u r f a c e roughne s s and decreases the vo lume o f w i n d - b l o w n soil l o s s
o r p a r t i c u l a t e e m i s s i o n s . ( W o o d r u f f a n d S i d d e w a y , U . S . D . A . , 1965).
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The EPA comments a t p a g e 15 t h a t , th e t e c h n i c a l p r o c e d u r e f or r a i s i n g th e
e l e v a t i o n o f t h e e x i s t i n g H y p a l o n l i n e r i s n o t d i s c u s s e d . T h e comments
f u r t h e r s tate t h a t , the procedure needs to be eva lua t ed to assure that the
i n t e g r i t y o f t h e l i n e r i s no t c o m p r o m i s e d . To assure tha t t h e t e c h n i c a l
p r o c e d u r e can be c o n d u c t e d w i t h o u t c o m p r o m i s i n g the i n t e g r i t y o f the e x i s t i n g
l i n e r i s p r e c i s e l y th e reason tha t th e RAP c o n t a i n s th e r equirement that th e
p l a n for the cons truc t ion of the e v a p o r a t i o n pond on the secondary impoundment
b e s u b m i t t e d f o r S t a t e a p p r o v a l . T h i s requirement i s c o n t a i n e d i n p a r a g r a p h 2
of S e c t i o n 5.3 of the RAP at p a g e 48.

S e c t i o n 6: W a t e r D i s t r i b u t i o n Pond

The EPA comments at p a g e 15 t h a t , the new p o n d i s i n t e n d e d to p r o v i d e s t o r a g e
c a p a c i t y f o r water e x t r a c t e d d u r i n g f l u s h i n g o p e r a t i o n s . W h i l e t h i s i s o n e o f
the p o t e n t i a l uses for the water d i s t r i b u t i o n p o n d , i t has several other uses,
w h i c h are l i s t e d in the RAP at p a g e 51:

T h i s p o n d w i l l f u n c t i o n a s a surge pond t o control t h e i n f l o w s a n do u t f l o w s o f water f r o m t h e S C S h y d r p l o g i c barr i er , w i t h d r a w a l w e l l s ,f l u s h i n g e x t r a c t i o n w e l l s , a n d / o r s i t e r u n o f f . .
T h e E P A ' s review o f S e c t i o n 6 e v i d e n t l y h a s been hampered b y t h e i r f a i l u r e t o
c o n s u l t t h e e x i s t i n g d e s i g n document f o r t h e water d i s t r i b u t i o n p o n d , a p u b l i c
document w h i c h was s u b m i t t e d to the S t a t e o f C o l o r a d o on J u n e 29, 1984, and
w a s h a n d - d e l i v e r e d t o t h e R e g i o n V I I I o f f i c e o f t h e E P A tha t same day. I n
l i g h t o f t h e a v a i l a b i l i t y o f t h e c o m p l e t e d e s i g n a n d c on s t ru c t i on s p e c i f i c a -
t i o n s , a l l o f t h e E P A ' s comments c o n c e r n i n g t h e i n a d e q u a c y o f t h e i n f o r m a t i o n
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L > pr e s en t ed In the RAP are w i t h o u t f o u n d a t i o n , and w i l l not be a d d r e s s e d here
I n d i v i d u a l l y . One ERA comment, however, requires re sponse . At p a g e 16, the
ERA comments t h a t ,

The use of o n s i t e c l a y , which may be c o n t a m i n a t e d , s h o u l d not bea l l o w e d . P a s t e x p e r i e n c e I n d i c a t e s that a n o f f s i t e c l a y source w i l l b eneeded.
By t h i s s i n g l e s t a t e m e n t , the ERA a p p e a r s to be r u l i n g Out the use of any c l a y
f o u n d on the m i l l s i t e on the grounds that it "may be" c on tamina t ed . The
a p p r o a c h which has been a d o p t e d In the RAP i s to require t e s t i n g of the c l a y
p r i o r t o i t s use. T h i s a p p r o a c h I s more c o s t - e f f e c t i v e than a w h o l e s a l e
r e j e c t i o n o f c l a y m a t e r i a l on the b a s i s o f s u s p i c i o n .

The ERA comments at p a g e 16 that:
I m p r o p e r l y I n s t a l l e d l i n e r s 1n th e e x i s t i n g main and secondaryi m p o u n d m e n t s may be r e s p o n s i b l e for t h e i r s u s p e c t e d l a ck o f i n t e g r i t y .F u t u r e I m p o u n d m e n t l i n e r s must be i n s t a l l e d p r o p e r l y .

As to the p r o p e r i n s t a l l a t i o n o f f u t u r e l i n e r s , t h i s i s the reason that the
RAP at p a g e 52 ' r e q u i r e s that a QA/QC p l a n for the c on s t ru c t i on of the water
d i s t r i b u t i o n pond be s u b m i t t e d p r i o r to i t s c o n s t r u c t i o n . It w i l l b e the
r e s p o n s i b i l i t y o f the C o t t e r c o n s t r u c t i o n q u a l i t y assurance program to assure
t h e q u a l i t y o f t h e l i n e r i n s t a l l a t i o n . T h e S t a t e w i l l p r o v i d e oversight i n
the per son of the o n s i t e c o ord ina tor .

S e c t i o n 7; N e u t r a l i z a t i o n o f t h e Primary I m p o u n d m e n t

The ERA comments at page 16 that the RAP f a l l s to re late the pH standard of
4 .2 t o t h e e f f e c t i v e n e s s o f t h e c l a y l i n e r . The o r i g n a l r a t i o n a l e f o r t h i s pH

11



s t a n d a r d o f 4.2, as e x p l a i n e d by the l i c e n s e c o n d i t i o n document r e f e r e n c e d in
t h e R A P , w a s t o m a i n t a i n t h e d i s s o l v e d s o l i d s i n t h e t a i l i n g s l i q u o r a t
c o n c e n t r a t i o n s w h i c h w o u l d n o t s i g n i f i c a n t l y reduce t h e rate o f e v a p o r a t i o n
f r o m t h e s u r f a c e o f t h e t a i l i n g s p o n d . P a n e v a p o r a t i o n t e s t s c onduc t ed b y
C o t t e r i n d i c a t e no d i f f e r e n c e between pH 2 .3 pond l i q u i d and f r e s h water
e v a p o r a t i o n rates.

Based on a number o f s t u d i e s p r i m a r i l y c o n d u c t e d by the B a t e l l e P a c i f i c
N o r t h w e s t L a b o r a t o r y , th e s c i e n t i f i c c o m m u n i t y ha s become aware o f p o t e n t i a l
adver s e i m p a c t s o f l o w p H l i q u i d s o n t h e p e r m e a b i l i t y o f c e r t a i n c l a y s . H o w -
ever, the s e adverse i m p a c t s cannot be e x p e c t e d to occur in al l c i r c u m s t a n c e s .
S u c h v a r i a b l e s a s the carbonate content in the c l a y , and the ch emica l makeup
o f t h e l o w p H l i q u i d m a y r e s u l t i n t h e c l a y l i n e r a c t u a l l y b e c oming l e s s per-
m e a b l e under c e r t a i n c i r cums tance s . T h e r e f o r e , a s i s s t a t ed in S e c t i o n 7 .1 o f
t h e RAP, th e p u r p o s e o f t h e r e m e d i a l a c t i v i t i e s i d e n t i f i e d in S e c t i o n 7 i s t o
de t ermine the actual i m p a c t s o f the pH 2.3 t a i l i n g s l i q u i d s f r o m the main
i m p o u n d m e n t on the t y p e s of c l a y s used to c on s truc t the i m p o u n d m e n t .

I f i t i s nece s sary a n d f e a s i b l e t o d o s o , t h e p H o f t h e l i q u i d s w i l l have t o
be ra i s ed . See RAP at S e c t i o n 7.2. The EPA c o m p l a i n s that the neces sary and
f e a s i b l e s t a n d a r d I s e x t r e m e l y n e b u l o u s , a n d t h e f i n a l d e c i s i o n maker i s
u n s p e c i f i e d . T h i s I s n o t true. T h e d e c i s i o n maker i s t h e S t a t e . S e e
p a r a g r a p h 3 o f S e c t i o n 7 .3 o f the RAP. W h e t h e r the n e u t r a l i z a t i o n i s
neces sary w i l l be d e t e r m i n e d based on an a n a l y s i s o f the a b i l i t y o f the l i n e r
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t o raise th e pH o f t h e l i q u i d s p a s s i n g t h r o u g h i t , t h e vo lume o f t h e l i q u i d
which c o u l d exhaust t h i s a b i l i t y to ra i s e the pH of the l i q u i d s , and the
change s 1n th e c l a y l i n e r p e r m e a b i l i t y that r eac t i on s w i t h t h e l i q u i d m i g h t
cause.

The EPA seems to be s u g g e s t i n g t h a t , w i t h o u t b e n e f i t o f I n f o r m a t i o n on the
actual I m p a c t o f t h e t a i l i n g s l i q u i d s on th e l i n e r , . a targe t pH f or t h e
l i q u i d s s h o u l d b e s p e c i f i e d i n t h e R A P . T h i s a p p r o a c h i s n o t r ea sonable . T h e
a p p r o a c h whi ch has been a d o p t e d in the RAP is a s y s t e m a t i c a p p r o a c h whi ch
take s in t o account the c o m p l e x , I n t e r d e p e n d e n t nature o f the p h y s i c a l system.
The a p p r o p r i a t e pK cannot b e s p e c i f i e d u n t i l th e I m p a c t o f th e l i q u i d s a t
various p H s i s known.

S e c t i o n 7.2, p. 55

Concern ing the s tudy r egard ing the pH of the l i q u i d s in the main I m p o u n d m e n t ,
the EPA comments at p a g e 16 t h a t , "If a c l a y l i n e r i s a n t i c i p a t e d to f a l l , an
a l t e r n a t i v e , n o n p e r m e a b l e l i n e r s h o u l d b e p r o p o s e d . " The agency i s a p p a r e n t l y
c o n f u s e d r e g a r d i n g the f a c i l i t y addre s s ed by th i s study. Cons t ruc t i on of the
p r i m a r y i m p o u n d m e n t , which I s t h e s u b j e c t o f t h i s s t u d y , w a s c o m p l e t e d i n
1979. It i s a d o u b l e - l i n e d I m p o u n d m e n t . The top l i n e r i s an i m p e r m e a b l e
synthe t i c l i n e r , - w h i c h i s u n d e r l a i n by a c lay l in er . T h i s c lay l i n e r 1s the
s u b j e c t o f t h i s s t udy . It i s f ar t oo l a t e t o p r o p o s e a new l i n e r d e s i g n f or
t h e pr imary I m p o u n d m e n t .
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F i n a l l y , t h e d e s i g n do cument s f o r t h i s i m p o u n d m e n t were made a v a i l a b l e t o E R A
and ERA commented on t h i s p r o j e c t in 1978 and 1979.

S e c t i o n 7 . 2 ( 2 ) , p . 5 6

The ERA comments a t p a g e 17 t h a t , the c o n d i t i o n s whi ch n e c e s s i t a t e n e u t r a l i z a -
t i o n a n d i m p l e m e n t a t i o n o f a p l a n t o m i n i m i z e a c i d - d e g r a d a t i o n o f t h e e x i s t i n g
c l a y l i n e r s a r e n o t p r e s e n t e d . T h e R A P requires ( S e c t i o n 7.3, p a r a g r a p h 3 )
t h a t , i f t h e n e u t r a l i z a t i o n o f t h e i m p o u n d m e n t i s neces sary, a p l a n t o
d e t e r m i n e w h e t h e r i t i s f e a s i b l e w i l l b e s u b m i t t e d . N o t a l l o f t h e c o n d i t i o n s
w h i c h w o u l d n e c e s s i t a t e n e u t r a l i z a t i o n a r e d e t a i l e d i n t h i s S e c t i o n . T h i s i s
because the c o n d i t i o n s cannot be enumerat ed in advance of the r e s u l t s of the
n e u t r a l i z a t i o n s t u d y .

The ERA comments at p a g e 17 t h a t :
T h i s s e c t i on [ 7 . 2 ] s h o u l d require t h e i n s t a l l a t i o n o f several b o r i n g si n t o t h e e x i s t i n g t a i l i n g s ( w i t h o u t p e n e t r a t i n g t h e l i n e r ) t o e v a l u a t ethe i n - s i t u Eh and pH c o n d i t i o n s w i t h re spec t to d e p t h . The Eh and pHare p r o b a b l y v a r i a b l e t h r o u g h o u t th e system.

I n view o f t h e f a c t t h a t , e x c e p t f o r a f e w thou sand square f e e t , t h e t a i l i n g s
are covered by water , i t i s not p o s s i b l e to conduct the d r i l l i n g o p e r a t i o n
s u g g e s t e d b y E R A . T h i s comment f u r t h e r r e f l e c t s t h e E P A ' s c o m p l e t e l a c k o f
f a m i l i a r i t y w i th s i t e c o n d i t i o n s a t a n d i n t h e v i c i n i t y o f C o t t e r ' s m i l l .
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S e c t i o n 8 : O l d T a i l i n g s P o n d s Area

T h e E P A ' s comments a t p a g e 1 7 mirror t h e i r c o m p l a i n t f r o m S e c t i o n 4 :
P e r f o r m a n c e s t a n d a r d s f o r t h e f l u s h i n g program a r e n o t I d e n t i f i e d ; t h eR A P s i m p l y s tate s (see p a g e 6 7 ) that ' t h e d e s i g n o f t h e p r o d u c t i o ns ca l e f l u s h i n g program s h a l l p r o v i d e f or water treatment or a subs tan-t i a l l y e q u i v a l e n t water management system to r ea sonab ly max imize thed i s s o l u t i o n and d e s o r p t l o n o f m o l y b d e n u m and u r a n i u m . '

The EPA Is d i r e c t ed to p a g e s 60 and 61 of the RAP where the p e r f o r m a n c e
s t a n d a r d s f o r t h e f l u s h i n g program ar e s e t f o r t h :

The p u r p o s e o f these r emedia l a c t i v i t i e s 1 s to I d e n t i f y the area wheref l u s h i n g w i l l be c o n d u c t e d , to conduct a ground water f l u s h i n g ands u r f a c e s o i l removal program t o e f f e c t i v e l y m i n i m i z e t h e O l d T a i l i n g sP o n d s Area a s a source o f ground water I m p a c t , and In c o n j u n c t i o n wi thother ground water remedial a c t i v i t i e s , to achieve the ground waterq u a l i t y o b j e c t i v e s s ta t ed I n S e c t i o n 1 4 . ( E m p h a s i s a d d e d . )
I t I s n o t p o s s i b l e a t t h i s date t o e s t a b l i s h numerical p e r f o r m a n c e s t a n d a r d s

{ f o r c onc en tra t i on s o f c o n s t i t u e n t s I n t h e ground water i n t h e o l d t a i l i n g s
p o n d s area. The RAP requires that f l u s h i n g o f th e o ld t a i l i n g s pond area
c o n t i n u e u n t i l d e s i g n o b j e c t i v e s f o r t h e f l u s h i n g program a r e met. S e e
P a r a g r a p h 4 of S e c t i o n 8.2 of the RAP.

The EPA comments at p a g e 17 tha t:
The L i n c o l n Park ground water q u a l i t y o b j e c t i v e s ( p r o p o s e d a s 0.035m g / 1 uranium and 0.1 m g / 1 m o l y b d e n u m in the RAP) s h o u l d be c o n f o r m e d tothe T a b l e A va lue s for uranium and m o l y b d e n u m in ground water atinac t iv e uranium p r o c e s s i n g s i t e s , a d o p t e d by the EPA in 52 Fed Reg.36000, S e p t e m b e r 24, 1987.

T h e r e are two f a c t u a l errors in the s ta t ement quoted above. F i r s t , the EPA
r e g u l a t i o n s c i t ed are not f i n a l r e g u l a t i o n s , but were f i r s t p r o p o s e d on the
dat e c i t ed above. The p u b l i c comment p e r i o d was e x t ended to J a n u a r y 29, 1988.
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S e c o n d , t h e EPA s t a t e s tha t t h e s t a n d a r d s s h o u l d b e c o n f o r m e d t o t h e i n a c t i v e
s i t e s t a n d a r d s . I f t h i s i s a s t a t emen t o f t h e E P A ' s p r e f e r e n c e , C o t t e r w i l l
treat i t as a p r e f e r e n c e . However , i f the EPA b e l i e v e s that these s t a n d a r d s
a r e a p p l i c a b l e t o t h e C o t t e r s i t e , they a r e wrong. T h e p r o p o s e d r e g u l a t i o n s
a p p l y t o ground water a t i n a c t i v e uranium p r o c e s s i n g s i t e s , i.e., those
r e g u l a t e d under T i t l e I o f t h e U r a n i u m M i l l T a i l i n g s R a d i a t i o n Control A c t
( U M T R C A ) . T h e C o t t e r s i t e i s r e g u l a t e d under T i t l e I I o f U M T R C A a s a n ac t ive
s i t e .

I t i s d i f f i c u l t t o d e t e r m i n e whether E P A ' s m i s c h a r a c t e r i z a t i o n o f t h e s ta tu s
and a p p l i c a b i l i t y of its own r e g u l a t i n s s h o u l d be viewed as a t r a n s p a r e n t
a t t e m p t to use whatever means are a v a i l a b l e to c r i t i c i z e t h i s RAP or as an
i n d i c a t i o n o f why EPA f i n d s the i n t e r p r e t a t i o n o f a document such as the RAP
beyond the s cope o f i t s e x p e r t i s e .

F i n a l l y , t h e m o l y b d e n u m s t a n d a r d in th e RAP i s i d e n t i c a l t o tha t in th e pro-
p o s e d r e g u l a t i o n s . The u r a n i u m s t a n d a r d in th e RAP i s more s t r i n g e n t than
that c o n t a i n e d in the p r o p o s e d r e g u l a t i o n s .

The EPA comments a t p a g e 18 t h a t : " T h e RAP a n t i c i p a t e s that th e L i n c o l n Park
ground water o b j e c t i v e s won' t b e me t f or a t l e a s t 16 years." The EPA has
misread the RAP. P e r h a p s the source of t h e i r c o n f u s i o n i s a d e s i g n goal of
the RAP s ta t ed in P a r a g r a p h 3. of S e c t i o n 8.2:

3 . C o t t e r s h a l l d e s i g n , c o n s t r u c t , and o p e r a t e a p r o d u c t i o n i n j e c t i o nand e x t r a c t i o n ground water f l u s h i n g program. The p r o d u c t i o nf l u s h i n g p r o g r a m s h a l l i n c l u d e t h e f o l l o w i n g : ....
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c. An array of i n j e c t i o n and wi thdrawal w e l l s or trenches d e s ignedto f l u s h water t h r o u g h the area i d e n t i f i e d p u r s u a n t t o Para-g r a p h 1, S e c t i o n 8.2 at a rate s u f f i c i e n t to meet r emed ia t i ong o a l s w i t h i n S i x t e e n ( 1 6 ) years o f t h e commencement o f t h ef l u s h i n g program.
The RAP requires that the f l u s h i n g system be d e s igned to f l u s h the ground
water on the s i t e at a rate s u f f i c i e n t to meet the r e m e d i a t i o n g o a l s w i t h i n
s i x t e e n years. H o w e v e r , d u r i n g t h e en t i r e time that t h e O l d T a i l i n g s P o n d s
A r e a f l u s h i n g sys tem i s in p l a c e , t h e h y d r o l o g i c barrier a t t h e SCS dam (RAP
S e c t i o n 9 ) w i l l a l s o b e i n p l a c e . - D u r i n g part o f t h i s t ime , t h e S C S D a m t o
D e W e e s e D y e D i t c h f l u s h i n g p r o g r a m ( R A P S e c t i o n 1 2 ) w i l l a l s o b e i n p l a c e .
Due t o these r e m e d i a l a c t i v i t i e s , the L i n c o l n Park ground water q u a l i t y
o b j e c t i v e s are e x p e c t e d to be met w i t h i n a r e l a t i v e l y short p e r i o d of time.
T h e o b j e c t i v e o f t h e O l d T a i l i n g s P o n d s A r e a ground water f l u s h i n g program i s
t o assure that on- s i t e c l e a n u p i s s u f f i c i e n t s o that the L i n c o l n Park ground
water q u a l i t y o b j e c t i v e s w i l l c o n t i n u e t o b e me t a f t e r o p e r a t i o n o f th e SCS
h y d r o l o g i c barrier i s d i s c o n t i n u e d .

The EPA comments at p a g e 18 t h a t , " T h e t e c h n i c a l ba s i s for the removal of the
u p p e r two f e e t o f soil f r om the Old T a i l i n g s P o n d s Area i s no t prov ided ." . The
M a r c h , 1984, C o t t e r m i l l l i c e n s e renewal a p p l i c a t i o n i n d i c a t e s t h a t , f o r seven
key parameter s t e s t e d , c o n c e n t r a t i o n s in the 0 to 1 f o o t s a m p l e in t erval are
h igh er than the concentrat ions in the 2 to 3 f o o t s a m p l e i n t e r v a l , and all
d e e p e r I n t e r v a l s - t e s t e d . S e e A p p e n d i x H , S o i l s A n a l y s e s , t o t h e l i c e n s e
renewal a p p l i c a t i o n . T h e c o n c l u s i o n t o A p p e n d i x H s ta t e s :
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S i g n i f i c a n t c o n t a m i n a t i o n beneath t h e C o t t e r [ o l d ] t a i l i n g p o n d s [ a r e a ]i s a l m o s t c o m p l e t e l y c o n f i n e d t o th e t op one f o o t o f t h e s u b s o i l .C o n c e n t r a t i o n s o f k e y p a r a m e t e r s decrease r a p i d l y w i t h d e p t h t oa p p a r e n t b a c k g r o u n d c o n c e n t r a t i o n s a t t h e d e e p e r s a m p l e i n t e r v a l s .E v i d e n c e f o r t h e l i m i t e d p e n e t r a t i o n o f c o n t a m i n a n t s i s d e r i v e d f r o ma n a l y s i s o f v a r i a n c e , d i s t r i b u t i o n s , c u m u l a t i v e f r e q u e n c y d i a g r a m s , a n dt h e t - t e s t . f o r d i f f e r e n c e i n means.
T h e m i l l l i c e n s e renewal a p p l i c a t i o n i s a p u b l i c l y a v a i l a b l e document , w h i c h
was f i l e d w i t h th e C o l o r a d o D e p a r t m e n t o f H e a l t h on March 29 , 1984. The ERA
reviewed a c opy of t h i s document in l a t e 1984.

The EPA comments a t p a g e 18 t h a t , " T h e RAP does no t p r o v i d e s o i l s p e r f o r m a n c e
s t a n d a r d s i n d e s c r i b i n g t h i s removal a c t i v i t y . " . I t i s true that t h e R A P does
not p r o v i d e s t a n d a r d s s p e c i f i c t o the removal o f the u p p e r two f e e t o f s o i l
f r o m t h e O l d T a i l i n g s P o n d s A r e a . T h i s s o i l removal a c t i v i t y i s a n
i n t e r m e d i a t e a c t i v i t y b e i n g u n d e r t a k e n p r i o r t o f i n a l s i t e c l o sur e . A t m i l l
c l o s u r e , t h i s and a l l o ther areas on th e m i l l s i t e w i l l b e s u b j e c t t o t h e
s t a n d a r d s s p e c i f i e d i n S e c t i o n 2 1 o f t h e R A P , O n - S i t e S o i l s .

S e c t i o n 8 . 2 ( l a ) . p . 6 2

The EPA comments at p a g e 18 t h a t :
The l o c a t i o n o f a l l core and water s a m p l e s t o b e used in d e v e l o p i n g thep i l o t - s c a l e f l u s h i n g p r o g r a m s h o u l d b e based o n a v a l i d g e o s t a t i s t i c a lt e c h n i q u e a n d p r e s e n t e d f o r e v a l u a t i o n . S a m p l e a n a l y s e s s h o u l d i n c l u d ea l l m e t a l s a n d r a d i o n u c l i d e s , n o t j u s t m o l y b d e n u m . T h e R A P s h o u l d b em o d i f i e d t o e s t a b l i s h t h e c r i t e r i a required t o d e s i g n a n e f f i c i e n tp i l o t program.

C o t t e r i s required t o submi t f o r S t a t e a p p r o v a l t h e p l a n f o r t h e d e s i g n o f t h e
p i l o t s c a l e f l u s h i n g o p e r a t i o n . A s a par t o f t h e s e t t l e m e n t o f t h e l a w s u i t ,
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k t C o t t e r w i l l pay $1.2 m i l l i o n to the S t a t e f or over s igh t o f the RAP I m p l e m e n t a -
t i on . The p u r p o s e of t h i s sum 1s s t a t ed 1n A p p e n d i x C to the Consent Decree:

(W)hlch sum s h a l l be used by the S t a t e to exercise Us r i g h t s and o b l i -ga t i on s under the Consent Decree, I n c l u d i n g , but not l i m i t e d to, re-v i e w i n g C o t t e r ' s s u b m i s s i o n s under t h e R A P , - over s e e ing t h e p e r f o r m a n c eof the Work and r e t a i n i n g the necessary con su l tan t s .
It Is not necessary to d e l a y the c l e a n u p at the s i t e by a m e n d i n g the RAP at
t h i s t ime t o I n c o r p o r a t e E P A ' s s u g g e s t e d m o d i f i c a t i o n s . T h e S t a t e w i l l main-
t a i n c o n t i n u i n g o v e r s i g h t o f R A P I m p l e m e n t a t i o n .

Many o f t h e r emainder o f E P A ' s comments c o n c e r n i n g S e c t i o n 8 a r e wr i t t en 1 n
the same vein as the comment above. The two major c o m p l a i n t s seem to be: 1)
the f l u s h i n g program s h o u l d b e d e s i g n e d d i f f e r e n t l y , and 2) EPA would have the
R A P s p e c i f y t h e c o m p l e t e d e s i g n f o r t h e f l u s h i n g p r o g r a m , rather than h a v i n g
it be s u b m i t t e d for S t a t e a p p r o v a l 1n p h a s e s as 1s required by the RAP. In
r e s p o n s e , It 1 s no t c on s t ru c t iv e for the EPA to a t t e m p t t o d e s i g n the p i l o t
f l u s h i n g p r o g r a m , or to a t t e m p t to r en ego t i a t e the RAP at t h i s time. A d e q u a t e
f u n d s have been p r o v i d e d f or th e S t a t e t o ob tain such t e chni ca l Input a s Is
necessary.

T h e remainder o f t h e s p e c i f i c r e spon s e s p r o v i d e d t o E P A ' s comments o n S e c t i o n
8 o f t h e R A P w i l l b e l i m i t e d t o correct ions o f E P A ' s m i s i n t e r p r e t a t i o n s o f t h e
R A P .
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S e c t i o n 8 . 2 ( 3 B ) , p . 6 6

The ERA comments at p a g e 20 t h a t :
T h e r a t i o n a l e f o r m o n i t o r i n g t h e t o t a l d i s s o l v e d s o l i d s ( T D S ) a t t h eS C S barr i e r i s n o t g iven. T h e s t a n d a r d s p r o p o s e d a p p e a r t o havea l r e a d y been d e t e r m i n e d as 1.25 t ime s the 567 m g / 1 as d e t e c t e d in 1985and 1986 ( i . e . , 709 m g / 1 ) . T h i s v a l u e far exceeds 400 m g / 1 , r e n d e r i n gt h e l a t t e r i r r e l e v a n t . T h e s i g n i f i c a n c e o f the s e v a l u e s i s n o t pre-s en t ed .

T h e T D S s t a n d a r d p r o v i d e d i n t h i s s e c t i o n does n o t a p p l y a t t h e S C S barrier.
I t a p p l i e s a t t h e L i n c o l n Park m o n i t o r i n g w e l l . T h e s i g n i f i c a n c e t o t h e 4 0 0
mg/1 or 1.25 t ime s b a c k g r o u n d i s t h a t i t i s taken f r o m the C o l o r a d o B a s i c
S t a n d a r d s f o r G r o u n d W a t e r .

S e c t i o n 8 . 2 ( 3 c ) , p . 67

The ERA comments a t p a g e 20 that the ground water f l u s h i n g p r o g r a m s h o u l d be
d e s i g n e d t o m a x i m i z e t h e removal o f a l l c o n t a m i n a n t s , i n c l u d i n g T C E . I n
r e s p o n s e , TCE has not been f o u n d in the ground water on the m i l l site. The RI
s p e c u l a t e d t ha t there m i g h t b e TCE in the ground water, and m e n t i o n e d that
" t h i s s i t u a t i o n h a s been i n v e s t i g a t e d b y t h e U . S . E n v i r o n m e n t a l P r o t e c t i o n
A g e n c y . " ( R I a t p a g e 5-13 a n d 5-14). I f t h e E P A h a s a n y ev id enc e o f T C E i n
ground wat er , i t has not made these d a t a a v a i l a b l e .
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i ; S e c t i o n 8 . 2 { 3 e ) . p. 67-68

The EPA comments at p a g e 21 t h a t :
The r a t i o n a l e for m a i n t a i n i n g the water l e v e l in C p i ezomet er s at 0.2f t h i g h e r than that in 0 p i e z o m e t e r s i s no t p r e s e n t e d . S u p p o r t i n gevidence i n d i c a t i n g that t h i s d i f f e r e n c e w i l l b e adequate to m a i n t a i nth e h y d r o l o g l c barrier d u r i n g maximum seasonal f l u c t u a t i o n s needs t o b e 'p r e s e n t e d . T h e m a g n i t u d e o f t h e g r a d i e n t (0.2 f t ) bar e ly exceeds t h ep r e c i s i o n o f th e p i e zome t e r surveyed e l e v a t i o n .

The EPA is c o n f u s i n g the charac t e r i s t i c s of the ground water system in the
area a l o n g . t h e boundary of S e c t i o n s 9 and 16 (where the h y d r a u l i c barrier and
p i e z o m e t e r s in l i n e s C and D w i l l be c o n s t r u c t e d ) w i t h the area in L i n c o l n
Park in th e v i c i n i t y o f t h e D e W e e s e Dye D i t c h . In th e f o r m e r , v a r i a b i l i t y in
h y d r a u l i c heads i s p r i m a r i l y a f u n c t i o n o f l o c a l p u m p i n g a n d , td a l e s s e r
degree, re sponse to r a i n f a l l events.

^—^ In the l a t t e r , the pre sence of the D e W e e s e Dye D i t c h causes a s t r o n g seasonal
f l u c t u a t i o n i n h y d r a u l i c head.

EPA is c o n f u s e d on two a d d i t i o n a l p o i n t s . . F i r s t , the 0.2 f o o t head d i f f e r e n c e
c r i t e r i o n is not the s o l e means by which it w i l l be d e t e rmined whether the
h y d r a u l i c barrier I s s u f f i c i e n t . T h e R A P requires t h a t :

The p i e z o m e t e r d e s i g n and w e l l o p e r a t i o n s h a l l b e s u f f i c i e n t t o demon-strate t h a t , to the maximum extent r ea sonably a c h i e v a b l e , a gradiente x i s t s away f r o m the 9 /16 h y d r a u l i c barrier at al l l o c a t i o n s (RAP atpage 68). •
The S t a t e w i l l have the o p p o r t u n i t y to review the o p e r a t i o n a l da ta on the
system, a n d d e t e r m i n e whether t h e h y d r a u l i c barrier i s s u f f i c i e n t , d u r i n g I t s

r
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review o f each a n n u a l r e p o r t . [Note , a l s o , tha t t h e ERA ha s m i s t a k e n l y r e -
f e r r e d to the 0.2 f o o t head d i f f e r e n c e c r i t e r i o n as a " g r a d i e n t " . A g r a d i e n t
w o u l d b e s t a t e d in f e e t o f head d r o p p er h o r i z o n t a l f o o t in th e d o w n g r a d i e n t
d i r e c t i o n . ]

T h e second p o i n t o f c o n f u s i o n r e l a t e s t o t h e accuracy o f t h e survey wh i ch w i l l
be c o n d u c t e d on the p i e z o m e t e r s . EPA comments at page 21 t h a t , " T h e m a g n i t u d e
o f t h e g r a d i e n t (0 .2 f t . ) b a r e l y e x c e ed s t h e p r e c i s i o n o f t h e p i e z o m e t e r sur-
veyed e l e v a t i o n . " . As i s s p e c i f i e d in S e c t i o n 3.2.1.4 of the RAP on p a g e 23:

E l e v a t i o n s o f w e l l o r p i e z o m e t e r m e a s u r i n g p o i n t s s h a l l b e d e t e r m i n e dto the neares t 0 .1 f o o t , e x c e p t where h y d r a u l i c h e a d s in p i e z o m e t e r sare compared a g a i n s t each other as a p e r f o r m a n c e c r i t e r i o n , mea sur ingp o i n t e l e v a t i o n s s h a l l b e d e t e r m i n e d t o t h e neares t 0.01 f o o t T :

( E m p h a s i s a d d e d . )
The p i e z o m e t e r s d e s c r i b e d in the EPA comment, above, w i l l be surveyed to the
nearest 0.01 f o o t .

S e c t i o n 8 . 2 ( 4 a ) ( i ) , p.70

The EPA comments at p a g e 21 t h a t :
The S t a t e s h o u l d b e p e r m i t t e d t o d i s a g r e e w i t h no t o n l y t h e modelp r e d i c t i o n s , but w i t h the a s s u m p t i o n s made by the model and the i n p u tp a r a m e t e r s used.

T h e S t a t e i s p r o v i d e d numerous o p p o r t u n i t i e s t o d i s a g r e e w i t h t h e model
a s s u m p t i o n s a n d i n p u t p a r a m e t e r s . T h e S t a t e m a y d i s a g r e e w i t h t h e model when
( 1 ) i t i s f i r s t p r o p o s e d ( p u r s u a n t t o p a r a g r a p h 2 o f S e c t i o n 8 . 3 o f t h e R A P )
a s a c omponen t o f t h e d e s i g n p l a n f o r t h e p i l o t s t u d y , ( 2 ) when i t i s r ev i s ed

22



and r e submi t t ed ( p u r s u a n t to p a r a g r a p h 5 o f . S e c t i o n 8.3 of the RAP) as a par t
o f t h e p l a n f o r t h e p r o d u c t i o n f l u s h i n g p h a s e , a n d ( 3 ) when I t 1 s reviewed a s
a component of each of the subsequent annual r epor t s ( r e q u i r e d by p a r a g r a p h 7
o f S e c t i o n 8 . 3 o f t h e R A P ) o n t h e O l d T a i l i n g s Pond Area f l u s h i n g . T h e s e
o p p o r t u n i t i e s f o r S t a t e review w i l l assure t h a t , when th e t ime comes f o r u s i n g
the model to p r e d i c t the c onc en t ra t i on s at the L i n c o l n Park c o m p l i a n c e moni-
t o r i n g w e l l , i t s a s s u m p t i o n s , i n p u t , c a l i b r a t i o n , a n d p r e d i c t i o n s have been
t h o r o u g h l y reviewed and agreed upon by Cot t er and the S t a t e .

S e c t i o n 9: H y d r o l o g i c Barrier at the SCS Dam
S e c t i o n 9 . 2 ( l a ) . p. 80

With re spec t to the SCS h y d r o l o g i c barrier, the EPA comments at p a g e 22 that:
T h e c o n s t r u c t i o n mat er ia l a n d d e s i g n a r e n o t pre s en t ed I n t h e R A P . T h etotal d e p t h o f th e barrier Is no t de scribed. The s u i t a b i l i t y ande f f e c t i v e n e s s of the p r o p o s e d system are not a d d r e s s e d r e l a t i v e tos i t e - s p e c i f i c c r i t e r ia .

The d e s i g n o f t h e h y d r o l o g i c barrier.at th e SCS dam i s r e f e r enc ed rather than
reproduced in its en t i r e ty 1n the RAP. The reference is contained in para-
g r a p h l ( a ) o f S e c t i o n 9 .2 o f t h e RAP. The d e s i g n wa s s u bmi t t ed t o t h e C o l o -
rado D e p a r t m e n t of H e a l t h on J u n e 29, 1984, and hand d e l i v e r e d to the U . S . EPA
on the same day.

The EPA a l s o comments at page 22 t h a t :
The SCS dam, which i s part o f t h e barrier sys t em, Is known t o t ran smi tground water under i t s structure. Ko p r o v i s i o n f or l i m i t i n g u n d e r f l o wI s p r e s e n t e d f o r t h e barrier w a l l system. T h e e f f e c t o f t h i s system i snot a d d r e s s e d anywhere in t h i s s e c t i on.
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ERA must have been on vacation for the l a s t f o u r years. The s o l e p u r p o s e of
the h y d r o ! o g i c barr i er a t the SCS dam i s t o l i m i t th e ground water t r a n s m i t t e d
b enea th t h e S C S dam. E P A h a s h a d t h e d e s i g n document i n i t s p o s s e s s i o n f o r
a l m o s t f o u r years, and expre s s ed its concerns in its comments on that document
in 1984. The l a c k o f i n s t i t u t i o n a l memory a t th e EPA i s f r i g h t e n i n g .

The EPA f u r t h e r comments at page 23 that:
The t e m p o r a r y c e s s a t i o n o f t h e SCS h y d r o l o g i c barrier s h o u l d no t b emade s o l e l y on the ba s i s of the ground water model p r e d i c t i o n . Thec o m p l i a n c e w i t h ground water c r i t e r i a o b j e c t i v e s s h o u l d b e v e r i f i e dw i t h m o n i t o r i n g w e l l d a t a p r i o r t o c e s s a t i o n o f t h e barr i e r system.

The p u r p o s e o f th e t e m p o r a r y c e s s a t i o n o f .the barrier sys t em i s t o t e s t , u s i n g
m o n i t o r i n g w e l l d a t a , w h e t h e r t h e L i n c o l n P a r k ground water q u a l i t y o b j e c t i v e s
w i l l be met p r i o r to p e r m a n e n t c e s s a t i o n of the barrier system. The o n l y way
t o v e r i f y w h e t h e r the o b j e c t i v e s w i l l b e met w i t h m o n i t o r i n g w e l l data i s t o
t e m p o r a r i l y cease o p e r a t i o n o f the barrier.

S e c t i o n 9 . 2 ( 3 ) . p . 88

The EPA comments a t p a g e 23 t h a t :
T h e c h a r a c t e r i s t i c s o f t h e c o n t a m i n a n t s need t o b e d e f i n e d . I f o r g a n i cc o m p o u n d s are p r e s e n t in the ground water, the c l a y used as a barrierm a y b e a d v e r s e l y a f f e c t e d c a u s i n g increa s ed p e r m e a b i l i t y . I f o r g a m ' c sare d e t e c t a b l e , an a l t e r n a t i v e to c l a y c o n s t r u c t i o n m a t e r i a l s w i l l berequired.

T h e r e are e x t e n s i v e d a t a a v a i l a b l e on the c h a r a c t e r i s t i c s of the ground water.
The d a t a have been sent to EPA m o n t h l y s inc e 1981. T h e r e i s no ev idence of
o r g a n i c c o n t a m i n a t i o n in ground water on the m i l l s i t e , u n l e s s the EPA has
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some data which 1 t ha s no t made p u b l i c . N o t w i t h s t a n d i n g these f a c t s , It Is
t e c h n i c a l l y I r r e s p o n s i b l e t o s a y t h a t , " I f o r g a n l c s a r e d e t e c t a b l e , a n
a l t e r n a t i v e t o c l ay c o n s t r u c t i o n m a t e r i a l s w i l l b e required.". Many o r g a n l c s
are d e t e c t a b l e a t the par t per t r i l l i o n l e v e l . S u c h c o n c e n t r a t i o n s w o u l d not
be expected to have any I m p a c t on the p e r m e a b i l i t y of a compacted c lay barrier.

The EPA comments at p a g e 23 that:
No random soi l s h o u l d be used for c o n s t r u c t i o n o f the l ow p e r m e a b i l i t yzone as soc iated wi th the barrier. O n l y c l a y c a p a b l e of compact ion to10 cm s h o u l d be used.

In r e s p o n s e , f i r s t , the d e s i g n of the barrier does not c a l l for the use o f
random s o i l s In the low p e r m e a b i l i t y zone. S e c o n d , wi th respect to the
c r i t e r i o n EPA has a t t e m p t e d to e s t a b l i s h for the c l a y , the u n i t s EPA has

2 .s e l e c t e d (cm ) sugge s t that EPA 1s a t t e m p t i n g to e s t a b l i s h the s p e c i f i c or
7 2I n t r i n s i c p e r m e a b i l i t y ( k ) o f t h e ' c l a y . A p e r m e a b i l i t y o f 1 0 c m I s that o f

a sand. S a n d Is a h i g h l y p e r m e a b l e m a t e r i a l , and not s u i t a b l e for the
construct ion of a h y d r o ! o g l e barrier. T h i s Is only one e x a m p l e of why Cotter
I s p a r t i c u l a r l y s u s p i c i o u s about t h e degree o f care a n d t e chnica l e x p e r t i s e
which EPA has brought to bear 1n p r e p a r i n g * I t s comments.

S e c t i o n 9 . 2 ( 3 ) , p. 88

The EPA comments- at page 23 tha t:
The permanent c e s sa t ion of the SCS h y d r o l o g l c barrier s h o u l d not bep ermi t t ed unt i l such a time as It can be proved that u p g r a d l e n tre l ea s e s w i l l never cause the L i n c o l n Park ground water q u a l i t yo b j e c t i v e s to be exceeded.
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The ERA i s a g a i n a t t e m p t i n g t o i m p o s e more s t r i n g e n t r equ i r emen t s on t h i s
f a c i l i t y t h a n r equ ir ed by i t s own r e g u l a t i o n s , w h i c h r e g u l a t i o n s ar e i n c o r p o r -
ated i n t o the RAP in S e c t i o n 14.1.5. T h e s e EPA r e g u l a t i o n s do no t require
p r o o f tha t ACLs w i l l never b e exc e eded b e f o r e r e m e d i a t i o n may cease.

S e c t i o n 1 0 : N o r t h w e s t a n d N o r t h e a s t S h a l l o w G r o u n d W a t e r P a t h w a y s

The EPA comments at p a g e 24 t h a t :
The a c t i o n s t o b e t a k e n , s h o u l d p a t h w a y s b e f o u n d , are no t c l e a r l yd e v e l o p e d . I t a p p e a r s t ha t t h e R A P does n o t require that C o t t e rr e m e d i a t e a n y c o n t a m i n a t i o n f o u n d , b u t rather than i t o n l y s t o p f u r t h e rm i g r a t i o n . T h e R A P doe s n o t c l e a r l y i d e n t i f y h o w a d e c i s i o n thatr e m e d i a t i o n i s required w i l l b e made , i n c l u d i n g who th e d e c i s i o n makerw i l l b e .

The EPA i s correct in s t a t i n g tha t the a c t i o n s t o b e t a k e n , s h o u l d p a t h w a y s b e
f o u n d , ar e no t c l e a r l y d e v e l o p e d . T h i s i s because, in a d v a n c e o f even deter-
m i n i n g w h e t h e r such p a t h w a y s e x i s t , i t i s premature t o s p e c i f y how they s h o u l d
b e r e m e d i a t e d . T h e e x i s t i n g water q u a l i t y d a t a base , w h i c h h a s e x t e n s i v e
water q u a l i t y m o n i t o r i n g d a t a a l o n g t h e s u s p e c t e d northwes t a n d nor thea s t
p a t h w a y s , does n o t i d e n t i f y a n y p a t h w a y s . T h e current ground water q u a l i t y
d a t a base i n d i c a t e s t h a t there i s no c o n t a m i n a t i o n a l o n g the s e p a t h w a y s . As
noted i n p a r a g r a p h 5 o f S e c t i o n 10.2 ( p a g e 1 0 1 ) , i f s i g n i f i c a n t c o n t a m i n a t i o n
i s f o u n d , C o t t e r i s required to:

[ C ] o n d u c t a d d i t i o n a l a p p r o p r i a t e i n v e s t i g a t i o n s , a n d d e s i g n a n d s ubmi ta p r o p o s a l and c o n s t r u c t i o n s c h e d u l e for a r e m e d i a t i o n program toe f f e c t i v e l y m i n i m i z e a n d m i t i g a t e t h e p a t h w a y ( s ) o f ground water f l o w .
T h e E P A f u r t h e r comments t h a t , t h e p u r p o s e o f t h i s r emed ia l a c t i v i t y i s t o
i d e n t i f y , i f any, t h e nor thwes t a n d n o r t h e a s t s h a l l o w ground water p a t h w a y s ,
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i ; and a l s o comments t h a t , the RI s ta t e s t h a t , the p r i m a r y p a t h w a y s of ground
water f l o w are s h a l l o w pa thway s . The EPA cont inue s a t p a g e 24:

T h e R A P p r o p o s e s ce s sat ion o f C l a s s B ( s h a l l o w ) m o n i t o r i n g w e l l s a f t e rt h e i n t f a l s a m p l i n g p h a s e ; t h i s 1 s n o t j u s t i f i a b l e .
The EPA ha s m i s u n d e r s t o o d th e p u r p o s e o f t h e C l a s s A and C l a s s B w e l l s . The
C l a s s A w e l l s ar e e x t r eme ly h i g h q u a l i t y , very e x p e n s i v e , ground water q u a l i t y
m o n i t o r i n g w e l l s e q u i p p e d w i th d e d i c a t e d p u m p s . T h e y may be c o m p l e t e d . t o any
d e p t h required by the nature. of the I n v e s t i g a t i o n . T h e r e are several s h a l l o w
C l a s s A m o n i t o r i n g w e l l s p l a n n e d a l o n g both t h e northwest a n d northeas t pa th-
ways. T h e C l a s s B w e l l s a r e c on s t ruc t ed p r i m a r i l y f o r t h e p u r p o s e o f deter-
m i n i n g water l e v e l s . T h e s e w e l l s need no l o n g e r b e m o n i t o r e d a f t e r the
p i e z o m e t r i c s u r f a c e a l o n g t h e p a t h w a y s i s d e t e r m i n e d .

( S e c t i o n 1 0 . 2 ( 3 ) . p. 99w
The EPA comments at page 24 tha t:

T h e a n a l y s e s s h o u l d i n c l u d e a l l m e t a l s a n d r a d i o n u c l i d e s , n o t j u s tmolybdenum.
The p u r p o s e of t h i s i n v e s t i g a t i o n 1s to d e t e rmine whe ther there i s a pa thway
f r o m the C o t t e r m i l l s i t e to the northwest or to the northeast . More than ten
years o f hydrol g e o l o g i c I n v e s t i g a t i o n s c onduc t ed at the C o t t e r m i l l s i t e have
shown that m o l y b d e n u m Is an i d e a l tracer for the pre sence o f a h y d r a u l i c
connec t ion between the o ld t a i l i n g s p o n d s area and any other water body. T h i s
i s true due to (1) the presence of m o l y b d e n u m In h i g h c oncen tra t i on s on the
m i l l s i t e , ( 2 ) t h e m o b i l i t y o f m o l y b d e n u m i n ground water, a n d ( 3 ) t h e l o w
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background c onc en tra t i on o f m o l y b d e n u m in the v i c i n i t y o f the m i l l . As a part
of the routine m o n i t o r i n g program set f o r t h in C h a p t e r 15 of the R A P , ground
water in some o f the C l a s s A w e l l s a l o n g the s u s p e c t e d nor thea s t and nor thwe s t
p a t h w a y s w i l l b e t e s t e d f o r a d d i t i o n a l c o n s t i t u e n t s . H o w e v e r , s ince t h e
p u r p o s e o f the nor thea s t and nor thwes t p a t h w a y i n v e s t i g a t i o n i s t o d e t e r m i n e
w h e t h e r such p a t h w a y s e x i s t , i t i s not r e a s o n a b l e to use any o ther c o n s t i t u e n t
to make t h i s d e t e r m i n a t i o n .

S e c t i o n 1 0 . 2 ( 4 ) , p. 100

The EPA comments at p a g e 24 t ha t :
A search for a h y d r o ! o g i c d i v i d e is not the o n l y p u r p o s e of these .a n a l y s e s . I f a n y ground water f l o w p a t h i s d e t e c t e d , r e g a r d l e s s o f ad i v i d e , t h e c o n t a m i n a n t m i g r a t i o n p o t e n t i a l s h o u l d b e e v a l u a t e d .

T h e r e a r e t w o s e p a r a t e cases i d e n t i f i e d i n S e c t i o n 10.2 o f t h e R A P . I f there
i s a h y d r o ! o g i c d i v i d e , i t i s a s sumed t h a t there i s no s h a l l o w f l o w p a t h , and
the ground water q u a l i t y d a t a w i l l b e m o n i t o r e d t o d e t e r m i n e t h a t th e
m o l y b d e n u m c o n c e n t r a t i o n i s n o t i n c r e a s i n g . T h i s i n v e s t i g a t i o n i s d e s c r i b e d
i n p a r a g r a p h 3 o f S e c t i o n 10.2. I f there i s n o h y d r o l o g i c d i v i d e , then t h e
da ta w i l l be compared a g a i n s t b a c k g r o u n d range to d e t e rmine whether remedi-
a t i o n i s required. T h u s , as the EPA wi she s , i f there i s any ground water f l o w
p a t h d e t e c t e d , th e contaminant m i g r a t i o n p o t e n t i a l w i l l b e e v a l u a t e d .
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S e c t i o n 1 1 : W o l f P a r k M i n e S h a f t

The EPA comments at page 25 that:
This s e c t ion of the RAP a p p e a r s to conta in the o n l y re f erence top o s s i b l e d e e p ground water c o n t a m i n a t i o n . EPA has l o n g been concernedthat such c o n t a m i n a t i o n m i g h t e x i s t , and has commented on t h i s que s t i onseveral t imes. '

The EPA has not o n l y commented on t h i s que s t i on several t i m e s , 1t has s p en t
t a x p a y e r d o l l a r s I n v e s t i g a t i n g t h i s que s t i on . T h e s e a r e t h e c onc lu s i on s o f
the most recent I n v e s t i g a t i o n s f u n d e d by EPA:

Based on these ob s ervat ions o f t h e d a t a , It Is c o n c l u d e d that t h e "DeepP a t h " I s n o t a s i g n i f i c a n t p a t h w a y o f c o n t a m i n a t i o n I n L i n c o l n Park.( W i l d e r , e t a l , 1983);
and '

T h e "d e ep m i g r a t i o n path" p r o b a b l y 1 s l e s s I m p o r t a n t than t h e " s h a l l o wm i g r a t i o n p a t h " I n p r o v i d i n g a route f o r t h e m i g r a t i o n o f r a f f l n a t e -a f f e c t e d water. T h r e e I n t e r p r e t a t i o n s pre s en t ed I n t h i s report s u p p o r tt h i s h y p o t h e s i s . F i r s t , none o f t h e s a m p l e s f rom d e e p w e l l s c on ta ineds i g n i f i c a n t l y l a r g e concentra t ions o f r a f f l n a t e components . . . . S e c o n d ,beds of the V e r m e j o F o r m a t i o n p e n e t r a t e d by the test w e l l s do not seemto be very t r a n s m l s s l v e . . . . T h i r d , the m a j o r - I o n c o m p o s i t i o n of waterf r o m th e s t u d y area does no t I n d i c a t e s u b s t a n t i a l f l o w f r o m th e V e r m e j oF o r m a t i o n f r o m t h e a l l u v i a l a q u i f e r 1 n L i n c o l n Park. ( U S G S , 1987).
T h u s f a r , several hundred thousand d o l l a r s , have been sp en t I n v e s t i g a t i n g t h e
s o - c a l l e d "deep m i g r a t i o n path" . H o w e v e r , no ev idence o f It s ex i s t ence ha s
been f o u n d . Due to the d e p t h at which the I n v e s t i g a t i o n s w o u l d have to be '
c o n d u c t e d , an a d d i t i o n a l several hundred t h o u s a n d ' d o l l a r s c o u l d be spent
a t t e m p t i n g to prove that the d e e p p a t h does no t e x i s t . The I n v e s t i g a t i o n s
w o u l d have to de t ermine the actual pa thway which w o u l d be taken by the
r a f f l n a t e - a f f e c t e d water, and the rate o f m i g r a t i o n . T h i s w o u l d require a
g r o u p of w e l l s over 1000 f e e t deep.
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This i n v e s t i g a t i o n i s no t j u s t i f i a b l e because i t can e a s i l y be d e m o n s t r a t e d •*
t h a t , by the time water f r o m any d e e p p a t h reached a l o c a t i o n where it c o u l d
come i n t o contac t w i t h the p u b l i c or the s u r f a c e e n v i r o n m e n t , the concentra-
t i o n s o f any r a f f i n a t e - a f f e c t e d waters in the de ep p a t h w o u T d have a t t e n u a t e d
to the p o i n t where any p o t e n t i a l r i sk f r o m the water to human h e a l t h or the
environment w o u l d b e v a n i s h i n g l y s m a l l .

The RAP w i l l de t ermine whether there i s an open pathway down the Wolf Park
M i n e s h a f t . I f s o , i t w i l l b e r e m e d i a t e d . I f no t , i t i s o f o n l y academic
interes t to c on t inue to s tudy a pathway which i s o f T i t t l e s i g n i f i c a n c e .

S e c t i o n 12: SCS Dam to DeWeese Dye D i t c h

The EPA comments at page 27 t h a t : ' ^
Once f l u s h i n g o p e r a t i o n s a t t h e O T P [ O l d T a i l i n g s Pond A r e a ] a n d i n t h ev i c i n i t y o f th e D e W e e s e Dye D i t c h e n d , and " c o m p l i a n c e " a t the L i n c o l nPark W e l l i s a ch i ev ed , a l l remedial a c t i v i t i e s f o r o f f - s i t e groundwater r e m e d i a t i o n end. T h i s a p p r o a c h I s t e c h n i c a l l y a n d l e g a l l y i n -a d e q u a t e . C o t t e r h a s c l o s u r e a n d p o s t c l o s u r e o b l i g a t i o n s w i t h r e s p e c tto ground water c o m p l i a n c e , and the s e r equ ir ement s s h o u l d be a d d r e s s e din the RAP.

T h e s e c l o s u r e a n d p o s t - c l o s u r e o b l i g a t i o n s a r e a d d r e s s e d i n t h e R A P . T h e E P A
is d i r e c t ed to S e c t i o n 14.1.5 of the RAP, where its r e g u l a t i o n s on c lo sure and
p o s t - c l o s u r e are quo t ed . It 1 s i n t e r e s t i n g that th e EPA c o n s i d e r s i t s own
r e g u l a t i o n s t e c h n i c a l l y a n d l e g a l l y inadequa t e .
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S e c t i o n 1 2 . 2 . 1 ( 1 ) , p. 114

The EPA comments at p a g e 27 that the source of the water to be used in the
f l u s h i n g of the ground water between the SCS dam and the D e W e e s e Dye D i t c h i s
no t d e f i n e d .

A l t h o u g h the s p e c i f i c source of the water i s not d e f i n e d , the q u a l i t y must be
a p p r o v e d by the S t a t e (RAP p a r a g r a p h 1 o f S e c t i o n 12.2.1). T h e r e are several
e x c e l l e n t water q u a l i t y sources a v a i l a b l e f o r t h i s p u r p o s e . S e l e c t i o n o f a
water source i s a commercial mat t er for C o t t e r , not EPA.

The EPA f u r t h e r comments at p a g e 27 tha t:
T h i s s ec t ion o f t h e R A P I s c o n f u s i n g . I t sets cr i t er ia f o r a r f s e . l nwater l eve l and then e s t a b l i s h e s another cri teria ( s i c ) for p u m p i n grate (100 g p m ) . The RAP s h o u l d d e f i n e th e ba s i s f or th e maximump u m p i n g . r a t e of 100 gpm. The RAP does not p r o p o s e an a l t e r n a t i v emethod for m a i n t a i n i n g the d e s i r e d water l eve l 1 f the maximum p u m p i n grate i s I n a d e q u a t e .

As noted in several documents that have been In the p u b l i c domain for several
years ( i n c l u d i n g the m i l l l i c e n s e renewal a p p l i c a t i o n whi ch was reviewed by
EPA in 1984), the amount of ground water which f l o w e d beneath the dam pr ior to
the start of p u m p i n g o p e r a t i o n s is e s t i m a t e d to be 80 to 90 gpm. If t h i s
p u m p i n g rate i s I n a d e q u a t e t o raise the ground water In the S a n d . C r e e k channel
f r o m the SCS Dam to the DeWees e Dye D i t c h to an e l e v a t i o n at or above the
water l eve l e l e v a t i o n s e x i s t i n g p r i o r to the start of p u m p b a c k o p e r a t i o n s , no
a l t e rna t iv e method i s a v a i l a b l e .
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The EPA comments at page 27 tha t:
The trave l t ime o f ground water t o t h e c o m p l i a n c e p o i n t s h o u l d b ee s t i m a t e d by i n j e c t i n g a tracer i n t o the ground water.

The t r a n s i t t ime f r o m the SCS barrier t o th e D e W e e s e Dye D i t c h w i l l b e e s t i -
mated by o b s e r v i n g th e c o n c e n t r a t i o n s a t th e L i n c o l n P a r k m o n i t o r i n g w e l l
a f t e r t h e i n s t a l l a t i o n o f t h e barrier. T h e absence o f f l u x f r o m t h e barrier
w i l l b e an e f f e c t i v e tracer.

S e c t i o n 1 2 . 2 . 2 ( 1 ) . p . 115

The EPA comments a t p a g e 28 t h a t :
T h e p l a n does n o t s p e c i f y t h e source o f f l u s h i n g water i f t h e waterb e h i n d the barrier does not meet water q u a l i t y s t a n d a r d s .

S e c t i o n 12.2.2 o f t h e R A P does n o t d e s cr ib e a f l u s h i n g a c t i v i t y . I t d e s c r i b e s
the means by wh i ch the p e r f o r m a n c e of the en t ire ground water r emedia l a c t i o n
p r o g r a m w i l l be t e s t ed p r i o r to the permanent c e s s a t i o n of o p e r a t i o n s at the
S C S barrier . T h i s i s c l e a r l y s t a t e d i n t h e f i r s t p a r a g r a p h o f t h e s e c t i on.
A l l o f t h e rest o f E P A ' s comments i n t h i s p a r a g r a p h a r e n o t r e s p o n d e d t o here
because they are based on the m i s t a k e n p r e m i s e tha t t h i s p a r a g r a p h d e a l s w i t h
t h e D a m t o D i t c h f l u s h i n g . T h e D a m t o D i t c h f l u s h i n g p r o g r a m d e s c r i b e d i n
S e c t i o n 12.1.2 i s a r emedia l a c t i v i t y . The a c t i v i t y d e s c r i b e d in th e r e f e r -
enced p a r a g r a p h w i l l be p e r f o r m e d near the end of the r e m e d i a l a c t i o n program
to tes t whe ther the r e m e d i a t i o n c o n d u c t e d u p g r a d i e n t o f the SCS dam has been
s u f f i c i e n t t o a l l o w permanent c e s s a t i o n o f o p e r a t i o n s .
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S e c t i o n 1 3 : L i n c o l n Park W a t e r U s e

The ERA comments at p a g e 28 tha t:
A f t e r C o t t e r c o m p l e t e s I t s water-use survey ( d e s i g n e d t o I d e n t i f y whereand how e x i s t i n g s h a l l o w ground water w e l l s are b e i n g u s e d ) * they areto "propo s e a d i s c u s s i o n " w i th each person whose p r o p e r t y was s a m p l e d .No e x p l a n a t i o n 1s p r o v i d e d as to the p u r p o s e o f such d i s c u s s i o n s .

The p er t inen t p a r a g r a p h of the RAP s tate s:
F o l l o w i n g t h e survey, C o t t e r s h a l l report t h e survey and s a m p l e r e s u l t sto the S t a t e and the H e a l t h R i s k A s s e s s m e n t P a n e l , and on the ba s i s ofg u i d a n c e f r o m t h e H e a l t h R i s k A s s e s s m e n t P a n e l , p r o p o s e a d i s c u s s i o nwi th each p er s on f r o m whose p r o p e r t y a s a m p l e was c o l l e c t e d . ( S e c t i o n13.2).

The p u r p o s e of the d i s c u s s i o n s w i l l be to convey I n f o r m a t i o n to the prop er ty
owner — whatever I n f o r m a t i o n t h e H e a l t h R i s k A s s e s s m e n t Panel ' d e t e r m i n e s I s
a p p r o p r i a t e , based on water uses and water q u a l i t y .

The EPA comments on page 29 that:
F i n a l l y , C o t t e r 1 s o b l i g a t e d t o pay th e I n c r e m e n t a l costs... r e s u l t i n gf r o m th e r e p l a c e m e n t o f ground water s u p p l i e s . R e s i d e n t s o f L i n c o l nPark s h o u l d not have to pay for r e p l a c e m e n t of ground water contamin-ated b y C o t t e r ; under C E R C L A , C o t t e r I s o b l i g a t e d t o p a y t h e f u l l costso f any r e spons e ac t i on s required (see 42 U . S . C . s e c t ion 9 6 0 7 ( a ) ( 4 ) ) .

Cotter's commitment to pay for any h o o k u p s , and the Incrementa l costs of u s i n g
c i ty water does c o n s t i t u t e th e f u l l cost o f any r e spon s e act ions. I n d i v i d u a l s
w i l l be p a y i n g no more for th e i r water than they p a i d p r i o r to b e i n g hooked
up. For e x a m p l e , assume a re s ident was p r e v i o u s l y u s i n g w e l l water to water a
garden, and the cost to the resident of the we l l water was $15 per month,
f u r t h e r assume that the cost to the r e s id en t of u s i n g c i ty water for the same
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p u r p o s e w i l l b e $ 1 7 p e r month. C o t t e r w i l l p a y f o r a n y required h o o k u p a n d
pay th e r e s i d e n t t h e $2 p e r month d i f f e r e n t i a l . C o t t e r i s no t o b l i g a t e d under
CERCLA to pay r e s i d e n t s the $15 per month they w o u l d be s p e n d i n g in any case.

S e c t i o n 1 4 : G r o u n d W a t e r C o m p l i a n c e

The ERA comments at p a g e 30 t h a t :
T h e R A P c o n t e m p l a t e s that r e m e d i a l a c t i v i t i e s d e s i g n e d t o o b t a i n t h eground water c o m p l i a n c e s t a n d a r d s w i l l not b eg in for 20-30 years, orabout p l a n t c lo sure .

T h e E P A i s m i s t a k e n , once a g a i n . T h e r e m e d i a l a c t i v i t i e s c o n t e m p l a t e d f o r t h e
s i t e are t ho s e d e s c r i b e d in the RAP, and are d e s i g n e d to be c o m p l e t e d by p l a n t
c l o s u r e .

O n t h e s u b j e c t o f A C L s ( A l t e r n a t e C o n c e n t r a t i o n L i m i t s e s t a b l i s h e d p u r s u a n t t o
40 CFR 1 9 2 ) , i t i s no t necessary t o quote t h e EPA's entire l i n e o f r ea son ing ,
bu t th e EPA au thor s seem to t h i n k that i f th e EPA a d o p t s a p p l i c a b l e or
r e l e v a n t a n d a p p r o p r i a t e s t a n d a r d s , A C L s w i l l n o t b e a l l o w e d . T h i s s e c t i on
a p p e a r s to have been w r i t t e n by someone c o m p l e t e l y new to the ACL s e t t i n g
p r o c e s s , and to have been re l ea s ed w i t h o u t a p p r o p r i a t e review by k n o w l e d g e a b l e
EPA management.

E P A ' s o w n r e g u l a t i o n s a t 4 0 C F R 1 9 2 s p e c i f y three m e t h o d s f o r a c h i e v i n g
c o m p l i a n c e w i t h t h e ground water p r o t e c t i o n s t a n d a r d s . A t t h e p o i n t o f
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k y c o m p l i a n c e , ground water q u a l i t y must be e i th er: 1) the t a b l e v a l u e s , 2)
b a c k g r o u n d , or 3) an ACL. ACLs are to be set p r o v i d e d that the c o n s t i t u e n t
w i l l not p o s e a s u b s t a n t i a l pre sent or p o t e n t i a l hazard to human h e a l t h or the• . •

env i ronment , a s l o n g a s th e c onc en t ra t i on l i m i t Is no t exceeded.

The c l e a n u p on the C o t t e r s i t e cannot meet e i t h e r the T a b l e va lu e s or
background . A C L s w i l l c l e a r l y b e required.

S e c t i o n 14.1.2. p. 129

The ERA comments at p a g e 30 t ha t :
T h e r a t i o n a l e f o r on ly s e t t i n g A C L s f o r m o l y b d e n u m a n d uranium I s n o tp r e s e n t e d .

As Is described In p a r a g r a p h s 3 and 7 o f 14.1.5 of the RAP, ACLs for any
c o n s t i t u e n t w i l l b e s e t a c c o r d i n g t o a p p l i c a b l e r e g u l a t i o n s . The p a r a g r a p h t o
which EPA 1s r e f e r r i n g above r e l a t e s to the c onc en tra t i on o b j e c t i v e s for
ground water q u a l i t y wh i ch have been e s t a b l i s h e d for uranium and m o l y b d e n u m at
t h e L i n c o l n Park m o n i t o r i n g w e l l . T h e s e o b j e c t i v e s have been e s t a b l i s h e d o n l y
f o r uranium a n d m o l y b d e n u m because o n l y the se c o n s t i t u e n t s a r e pre s ent I n
ground waters 1n L i n c o l n Park In excess o f water q u a l i t y s t a n d a r d s or g u i d -
ance, as the EPA reviewer e a s i l y c o u l d have de t e rmined f r o m even a cursory
l o o k at the da ta a v a i l a b l e to EPA for many years.

r
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S e c t i o n 1 4 . 1 . 4 . 1 ( 2 a ) , p. 130

The EPA comments a t p a g e 31 t h a t :
The RAP s ta t e s that only the f l u x o f m o l y b d e n u m and uranium w i l l b eused to d e t e r m i n e t r a n s i t t ime. Other m e t a l s ( s u c h as l e a d ands e l e n i u m ) s h o u l d a l s o be used to assure that r e m e d i a t i o n has beene f f e c t i v e .

A s e x p l a i n e d above, m o l y b d e n u m a n d u r a n i u m a r e t h e o n l y c o n s t i t u e n t s w h i c h
exceed water q u a l i t y , s t a n d a r d s i n L i n c o l n P a r k . W i t h r e sp e c t t o t h e E P A ' s
s p e c i f i c s u g g e s t i o n s o f u s i n g s e l e n i u m and l e a d t o d e t e rmine that r emed ia t i on
h a s been e f f e c t i v e , th e s e c o n s t i t u e n t s a r e p a r t i c u l a r l y i l l - s u i t e d t o t h i s
p u r p o s e . A s E P A s h o u l d b e w e l l aware, t h e n a t u r a l b a c k g r o u n d c o n c e n t r a t i o n s
of s e l e n i u m are q u i t e h i g h , and a s such, s e l e n i u m c o n c e n t r a t i o n s in L i n c o l n
P a r k cannot be used as an i n d i c a t o r t h a t r e m e d i a t i o n i s c o m p l e t e . The
c o n c e n t r a t i o n o f l e a d in t h e Old T a i l i n g s P o n d s A r e a i s t h e same a s that in
L i n c o l n P a r k , no t d e t e c t a b l e . "—*"

S e c t i o n 1 5 : G r o u n d W a t e r M o n i t o r i n g
S e c t i o n 1 5 . 1 ( 3 ) . p p . 148-155

The EPA comments at p a g e 33 t ha t :
T h e m o n i t o r i n g s c h e d u l e s h o u l d i n c l u d e a n a l y s i s f o r a l l e l e m e n t s a n dr a d i o n u c l i d e s .

T h i s commentary i s another e x a m p l e o f t h e i l l - i n f o r m e d , m i n d l e s s , p e t u l a n t a n d
p u n i t i v e a p p r o a c h taken b y E P A toward t h i s e n t i r e R A P a n d t h e u n d e r l y i n g
i s sue s of ri sk and endangerment at the L i n c o l n Park s i t e .
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F i r s t , a l l e l e m e n t s and r a d l o n u c l l d e s o f any p o s s i b l e real concern w i l l b e
moni t or ed on a rou t ine bas i s . The e l e m e n t s to be m o n i t o r e d are l i s t e d on the
l a s t p a g e o f Tab l e 15-1. S e c o n d , e i g h t years o f e x t e n s i v e m o n i t o r i n g have
f a i l e d t o show a n y j u s t i f i c a t i o n f o r c o n t i n u i n g f r e q u e n t a n a l y s e s o f a n y o f
the r a d l o n u c l l d e s and many of the m e t a l s . A c c o r d i n g l y , such a n a l y s e s are
required on a l e s s e r f r e q u e n c y , and at f e w e r l o c a t i o n s than the parameters
whi ch p r o v i d e u s e f u l I n f o r m a t i o n .

S e c t i o n 16, p. 155

The EPA comments at p a g e 33 t h a t :
The s o i l s r e m e d i a t i o n p r o p o s e d f or these two waste management u n i t s andtwo source l o c a t i o n s s h o u l d be done pur suant to RCRA and SMCRA ARARs.N o s t a n d a r d s have been i d e n t i f i e d , however.
R e m e d i a l a c t i v i t i e s t o reduce airborne d i s p e r s i o n o f p a r t l c u l a t e s( e . g . , I m p o u n d m e n t f l o o d i n g ) may.enhance ground water contaminantm i g r a t i o n by the p r o d u c t i o n of l e a c h a t e that can migra t e I n t o theground water system.

T h e author o f E P A ' s comments a t p a g e 3 3 I s c l e a r l y u n f a m i l i a r w i t h t h e C o t t e r
s i t e in view o f the f a c t that on ly one waste management uni t Is addre s s ed in
S e c t i o n 16 ( i . e . , M a i n I m p o u n d m e n t ) . As a r e su l t o f m i l l i n g o p e r a t i o n s and in
the I n t e r e s t o f p r o v i d i n g a l t e r n a t i v e r e t e n t i o n space for some ground water •
r e m e d i a t i o n p u m p b a c k waters, the main I m p o u n d m e n t now c o n t a i n s and w i l l
cont inue t o c o n t a i n a l a r g e volume o f water. Thi s f l o o d e d c o n d i t i o n serves
t h e a n c i l l a r y f u n c t i o n s o f t a i l i n g s beach m i n i m i z a t i o n a n d dust control . ( S e e
a l s o C o t t e r r e s p o n s e s to EPA comments r e g a r d i n g RAP S e c t i o n s 4, 5, 7 and 8.)
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R e g a r d i n g a p p l i c a b l e s t a n d a r d s , the s e have been c i t e d i n S e c t i o n X X I V o f t h e
C o n s e n t Decree.

E P A ' s i n f e r e n c e i s that i t w o u l d p r e f e r tha t C o t t e r s t o p o p e r a t i n g t h e main
i m p o u n d m e n t . I f t h i s i s t h e case, E P A ' s R e g i o n a l A d m i n i s t r a t o r s h o u l d i s s u e ,
r i g h t now, a p r e l i m i n a r y f i n d i n g to that e f f e c t under 40 CFR 61 so that C o t t e r
can s t o p i n v e s t i n g f i n a n c i a l and human resources t r y i n g t o m a i n t a i n a g o i n g
bu s ine s s in the S t a t e o f C o l o r a d o .

S e c t i o n 1 8 . 2 ( 2 ) , p p . 1 6 3

The EPA comments at p a g e 34 t h a t :
W e t t i n g the ore p i l e may create excess r u n o f f and subsequent s u r f a c ewater and ground water c o n t a m i n a t i o n . The adequacy o f the c l a y padunder the ore s t o c k p i l e to c o n t a i n r u n o f f s h o u l d be e v a l u a t e d p r i o r towe t t ing .

W e t t i n g t h e o r e p i l e w i l l n o t create exces s r u n o f f a n d sub s equent s u r f a c e
water and ground water c o n t a m i n a t i o n . T h i s i s due to the c l a y content o f the
s o i l s o f t h e or e s t o c k p i l e l o c a t i o n s and th e r u n o f f control berms i n c o r p o r a t e d
i n t o t h e d e s i g n o f t h i s r u n o f f contro l f a c i l i t y . T h i s d e s i g n w a s d e s c r i b e d i n
a document p r o v i d e d to the S t a t e and EPA on J u n e 29, 1984. The S t a t e and
C o t t e r have agreed that th e j u d i c i o u s a p p l i c a t i o n o f water on or e s t o c k p i l e s
i n order t o control d u s t i n g w i l l n o t r e s u l t i n r u n o f f i m p a c t s . T h i s agreement
is s u p p o r t e d by the RAP l a n g u a g e at S e c t i o n 1 8 . 2 ( 2 ) l i n e s 4 and 5.
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As 1s noted 1n the J u n e 29. 1984, d e s i g n document, the adequacy of the clay
under the s t o c k p i l e l o c a t i o n w i l l be determined dur ing construction. T h e s e
s p e c i f i c a t i o n s were f i l e d by Cot t er with the S t a u and CPA on J u n e 29. 1984.

S e c t i o n 2 1 ; O n t l t c S o i l s

The EPA comments at page 34 that:
As d i s cu s s ed above, ARARs for s o i l s remediation ( e s p e c i a l l y c a p p i n g andr e v e g e t a t l o n ) I n c l u d e RCRA and SMCBA. No s tandards for s o i l s remedia-tion are I d e n t i f i e d , however, and the extent of r emed ia t i on Is to beI d e n t i f i e d 1n fu ture .

S t a n d a r d s for the remediation of on s l t e s o i l s are s p e c i f i e d 1n the RAP at
S e c t i o n s 2 1 . 2 . 3 ( c ) a n d 2 1 . Z . 3 ( t i ) .

Sect ion IZ: Roads•MM^.^MMMHM^~-«^_*^WMM*«b

The EPA consents at p a g e 34 that:
The p l a n to water roads to weaken the air migra t i on pathway naya c t u a l l y enhance s u r f a c e water and ground water contaminant migration.A d e t a i l e d s tudy needs to be p e r f o rmed to I d e n t i f y the e f f e c t of roadw a t e r i n g on water transport nachanlsms*

A d e t a i l e d s tudy to I d e n t i f y the e f f e c t of read water ing on water transport
mechanisms It not naeectary. TM« ic * ct«nd*rd 4u«t control pract ice at waryr
I n d u s t r i a l f a c i l i t i e s , and, because of the minimal amount of water a p p l i e d to
road s u r f a c e s and t o t a l l y lo s t to evapora t i on , does not represent a source of
ground water recharge.



S e c t i o n 2 3 ; A 1 r M o n i t o r i n g

The EPA comments at p a g e s 34-35 t h a t :
T h e C l e a n A i r A c t , R C R A a n d t h e A t o m i c Energy A c t a r e p o t e n t i a l A R A R sf o r a i r e m i s s i o n s f r o m t h e s i t e . N o s t a n d a r d s ' a r e I d e n t i f i e d , however,and no r e m e d i a t i o n 1s p r o p o s e d .

S e e S e c t i o n X X I V o f t h e Consent Decree r e g a r d i n g these A R A R s . I t s h o u l d b e
n o t e d , however, that p a r t i c i p a t e s t a n d a r d s ar e e n f o r c e d t h r o u g h th e a p p l i c a -
t i on o f t h e R u l e s arid R e g u l a t i o n s P e r t a i n i n g T o R a d i a t i o n Contro l F o r T h e
S t a t e O f C o l o r a d o .

Moreover, r e m e d i a t i o n o f p o t e n t i a l sources o f a irborne p a r t i c u l a t e w i l l r e s u l t
by i m p l e m e n t i n g RAP S e c t i o n s 5, 16, 17, 18, 20, 21, 22, 24, and 29. S e c t i o n
23 of the RAP is to p a r t i c u l a t e r e m e d i a t i o n what S e c t i o n s 14 and 15 are to.
ground water. /

S e c t i o n 23. p. 184

The EPA comments at p a g e 35 that:
The data f r o m the e x i s t i n g air m o n i t o r i n g system s h o u l d be used tol o ca t e u n a f f e c t e d areas f r o m which to c o l l e c t background s a m p l e s .

E x i s t i n g air m o n i t o r i n g data have been e v a l u a t e d w i th respect to the l o c a t i o n
of background s a m p l i n g . l o ca t i on s . Two l o c a t i o n s d e p i c t e d on F i g u r e 23-1 of
the RAP serve as background l o c a t i o n s , i.e., the l o c a t i o n at the boundary of
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S e c t i o n s 17 and 18, west o f the m i l l , and the l o c a t i o n in. C a n o n C i t y in
S e c t i o n 2 6 . T h e s e s a m p l i n g l o c a t i o n s comport w i t h t h e requirements f o r
control s a m p l i n g l o c a t i o n s o u t l i n e d i n U S N R C R e g u l a t o r y G u i d e 4.14, "Radio-
l o g i c a l E f f l u e n t A n d E n v i r o n m e n t a l M o n i t o r i n g A t U r a n i u m H i l l s " .

S e c t i o n 2 4 : S i t e A d j a c e n t S o i l

No comment neces sary.

S e c t i o n 2 5 : L i n c o l n P a r k S o i l s , etc.

No comment necessary.

S e c t i o n 26.2 ( 1 ) . p . 2 0 6

The ERA comments at page 35 that:
The number and l o c a t i o n s of the s a m p l e s to be used in t h i s s t u d y needto b e d e f i n e d . The s p e c i f i c t y p e o f b i o t a s h o u l d a l s o b e d e f i n e d .

The number o f and l o c a t i o n s o f s a m p l e s t o b e c o l l e c t e d f or th e p u r p o s e s o f th e
W i l l o w L a k e s s t u d y w i l l b e d e f i n e d a s s p e c i f i e d i n S e c t i o n 2 6 . 2 . 1 { a ) . T h e
S t a t e w i l l review th e p l a n [ S e c t i o n 2 6 . 4 . ( 2 ) ] and a p p r o v e o r d i s a p p r o v e i t
p r i o r t o t h e i n i t i a t i o n o f s a m p l i n g e f f o r t s . I t i s t h r o u g h t h i s pro c e s s tha t
t h e adequacy o f C o t t e r ' s s t u d y p l a n w i l l b e i n s u r e d .
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U n l e s s E R A h a s some ac tual f i e l d da ta w h i c h I t h a s n o t made p u b l i c , t h e
s p e c i f i c t y p e s o f b i o ta pre s en t are not known at t h i s t ime. A c c o r d i n g l y ,
these w i l l b e I d e n t i f i e d d u r i n g th e course o f t h e s tudy t h r o u g h th e s a m p l i n g
d e s c r i b e d I n t h e S t a t e a p p r o v e d p l a n . .

S e c t i o n 27. 2 t p. 209

The EPA comments at p a g e 36 that:
I f t h e removal o f a n y c o n t a m i n a t e d s o i l I s r equ i r ed , a d e t a i l e d p l a nw i l l need t o b e s u b m i t t e d f o r e v a l u a t i o n . T h e o u t l i n e pr e s en t ed I n t h eRAP is not a d e q u a t e to I n c l u d e all p o s s i b i l i t i e s that may be encoun-tered as a r e s u l t of t h i s s t udy.

The o u t l i n e p r e s e n t e d 1n the RAP is not i n t e n d e d to be a d e t a i l e d s tudy pro-
t o c o l . It i s p r e s c r i p t i v e as to the m o n i t o r i n g concept e x p e c t e d by the S t a t e ,
but i t i s Cotter's task to prepare a d e t a i l e d p l a n pursuant to S e c t i o n
2 7 . 2 ( l ) { a ) . I n turn, 1 t i s t h e S t a t e ' s r e s p o n s i b i l i t y t o de t ermine t h e
adequacy o f C o t t e r ' s s a m p l i n g p l a n [ S e c t i o n 2 7 . 4 ( 2 ) ] .

S e c t i o n 28; P e r e n n i a l S t r e a m s .

The EPA comments at p a g e 36 that:
L i n c o l n Park r e s i d e n t s have commented that h i g h - l e v e l r a d i o a c t i v e .wastes ( r e s u l t i n g f r o m t ran spor t a n d d i s p o s a l o f M a n h a t t a n P r o j e c tw a s t e s ) may be present in the v i c i n i t y of L i n c o l n Park. T h i s concerns h o u l d be - a d d r e s s e d in the RAP.
T h e s t u d i e s a n d r e s u l t i n g r e m e d i a t i o n o f t h e W i l l o w a n d S a n d Creekd r a i n a g e s are not s c h e d u l e d to be u n d e r t a k e n u n t i l m i l l c losure. NoI n t e r i m a c t i o n s a r e p r o p o s e d . I f h e a l t h o r env ironmenta l r i sks a r epre s en t f r o m c o n t a m i n a t i o n a t these l o c a t i o n s , these r i sk s w i l lt h e r e f o r e remain for at l ea s t the next 20 years.
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E P A ' s comment r e g a r d i n g t h e pre s ence o f h i g h - l e v e l r a d i o a c t i v e was te s dem-
o n s t r a t e s c o m p l e t e i g n o r a n c e about s i t e c o n d i t i o n s . T h e r e a r e no h i g h - l e v e l
r a d i o a c t i v e w a s t e s a t t h e C o t t e r s i t e . T h e c o n s t i t u e n t w h i c h i n d i c a t e s t h e
p r e s e n c e o f c e r t a i n U n i t e d S t a t e s A t o m i c Energy C o m m i s s i o n was t e s i s n a t u r a l
T h - 2 3 0 , w h i c h i s t h e n a t u r a l l y o c c u r r i n g par t o f n a t u r e ' s U-238 decay c h a i n .
T h i s r a d i o n u c l i d e i s addre s s ed in the pa thway management s ec t ion o f the RAP
( S e c t i o n 2 9 ) . G r o u n d water s a m p l e s a l s o w i l l b e a n a l y z e d f o r T h - 2 3 0 ( S e c t i o n
1 5 ) .

T o t h e best o f C o t t e r ' s k n o w l e d g e , u n l e s s E P A h a s real e v i d e n c e t o t h e
c on t rary , a n y c onne c t i on between those U . S . A . E . G . waste s a n d a n y a c t i v i t i e s
o f t h e U . S . Army C o r p s o f E n g i n e e r s ' M a n h a t t a n E n g i n e e r i n g D i s t r i c t c o n d u c t e d
d u r i n g a n d a f t e r W o r l d W a r I I i s based o n hearsay.

EPA s h o u l d note that c o n c e r n i n g th e u p s t r e a m w a t e r s h e d , i.e., e p h e m e r a l
s t r e a m s , r e m e d i a t i o n w i l l be i n i t i a t e d p u r s u a n t to S e c t i o n s 27 and 29 w e l l in
advance o f m i l l c l o s u r e . I n view o f t h e f a c t that t h e a q u a t i c p o p u l a t i o n i n
t h e A r k a n s a s R i v e r near C a n o n C i t y s u s t a i n s r e p r o d u c t i o n , a n d t h e r iver water
q u a l i t y c o m p l i e s w i t h a l l a p p l i c a b l e a q u a t i c l i f e s t a n d a r d s , t h e q u a l i t y o f
p e r e n n i a l s tream s e d i m e n t does not r epr e s en t a s i g n i f i c a n t concern.
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S e c t i o n 2 9 ; P a t h w a y M a n a g e m e n t

The EPA comments at p a g e s 36-37 that:
T h i s s e c t ion a d d r e s s e s t h e p o t e n t i a l f o r c o n t a m i n a t i o n t o t h e A r k a n s a sRiver due to r u n o f f over c on tamina t ed ephemeral streams. The RAP re-quires C o t t e r to p e r f o r m "sub-basin" s t u d i e s at a rate of two per year,to f u l l y charac t er iz e the extent of c o n t a m i n a t i o n that may be pre s ent .Because the number of sub-basins Is not I d e n t i f i e d , 1t Is not p o s s i b l eto d e t e rmine when these a c t i v i t i e s are to be c o m p l e t e . Once thes t u d i e s are c o m p l e t e d , Cotter 1s to remediate by (at Its d i s c r e t i o n )e i t h e r removing the c on tamina t ed s o i l s , or through cons truc t i on ofs i t e - s p e c i f i c s i l t f enc e s . N e i t h e r act ion l e v e l s n o r c l e a n u p s t a n d a r d sa r e I d e n t i f i e d .

The number of sub-basin drainage s Is d e p i c t e d on F i g u r e 1-2 of the RAP.
C l e a n u p s t a n d a r d s f o r the se d r a i n a g e s a r e s p e c i f i e d I n S e c t i o n s 2 9 . 2 ( 3 ) ( k ) ( 1 ) ,
2 9 . 2 ( 3 ) ( k ) { 1 1 ) a n d 2 9 . 2 ( 2 ) o f t h e R A P .

S e c t i o n 2 9 . 2 ( 3 ) . p . 224

The EPA comments at page 37 that:
D e t a i l e d p l a n s ( I n c l u d i n g construction s p e c i f i c a t i o n s a n d s i t e - s p e c i f i cI n f o r m a t i o n ) s h o u l d b e s u b m i t t e d f or review p r i o r t o c ons truc t i on o ft h e s i l t f e n c e .

C o n s t r u c t i o n s p e c i f i c a t i o n s f o r $11 1 f e n c e s ( S e c t i o n 29 . 2 (3 He) o f t h e RAP) .
and s i t e l o c a t i o n s ( F i g u r e 1-2) are c on ta ined 1n the RAP.
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S e c t i o n 30: A r k a n s a s River

The EPA comments at p a g e 37 t h a t :
.... [The c o n s t i t u e n t s of concern for the A r k a n s a s River are noti d e n t i f i e d i n t h e R A P , a n d t h e s c ope o f s t u d y i s l i m i t e d t o t e s t i n g t h ee f f e c t i v e n e s s o f C o t t e r ' s r e m e d i a t i o n a c t i v i t i e s , even t h o u g h t h eex tent o f c o n t a m i n a t i o n i s not p r e s e n t l y k n o w n . ] .... R e m e d i a t i o n i snot p r o p o s e d at any of these three l o c a t i o n s .

A g a i n , E P A m i s u n d e r s t a n d s ; i t i s n o t t h e p u r p o s e o f t h e A r k a n s a s River s t u d y
to conduc t r emedia l a c t i v i t i e s . Its p u r p o s e i s t o d e t e r m i n e the adequacy o f
C o t t e r ' s river m o n i t o r i n g program wi th regard t o I t s a b i l i t y t o measure t h e
e f f e c t i v e n e s s o f r e m e d i a l a c t i v i t i e s . Once a g a i n , t h e S t a t e w i l l review a n d
a p p r o v e o r d i s a p p r o v e o f C o t t e r ' s s t u d y p l a n ( S e c t i o n 3 0 . 4 ( 2 ) o f t h e R A P )
p r i o r t o i n i t i a t i n g t h e s tudy. I t w i l l b e t h i s review proc e s s that i n s u r e s
the adequacy of the s t u d y scope.

S e c t i o n 3 2 : H e a l t h R i s k A s s e s s m e n t P a n e l

32 .1 I n t r o d u c t i o n

T h e E P A comments a t p a g e s 38-39 tha t t h e R A P f a i l s t o c o m p l y w i t h t h e require-
ment s s e t f o r t h I n 4 0 C F R 3 0 0 . 6 8 ( e ) ( l ) a n d ( 2 ) because t h e R A P s t a t e s " T h e
p r e s e n t da ta are i n s u f f i c i e n t t o d e t e r m i n e i f there i s an e f f e c t on human
h e a l t h . " . T h i s s tatement in the RAP is not i n t e n d e d , however, to s ugge s t tha t
there i s no i n f o r m a t i o n wh i ch a l l o w s an e v a l u a t i o n of the s c ope and ex t en t of
p o t e n t i a l e n v i r o n m e n t a l o r human h e a l t h i m p a c t s a s s o c i a t e d w i t h t h e C o t t e r
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L J m i l l . It merely I n d i c a t e s that there are some a s p e c t s o f the e xpo sure
p a t h w a y s that need f u r t h e r I n v e s t i g a t i o n . As noted b e l ow , a s i g n i f i c a n t da ta
base has been generated by C o t t e r , and has been used by the S t a t e , which does
p e r m i t an e v a l u a t i o n o f most o f the I m p a c t s a s s o c ia t ed w i t h the m i l l s i te .

As summarized be low, the RAP does c o m p l y w i th the c i t ed p r o v i s i o n s of the
N a t i o n a l C o n t i n g e n c y P l a n ( N C P J .

a ) Based o n t h e S t a t e ' s o n g o i n g f a m i l i a r i t y w i t h s i t e c o n d i t i o n s d u e
t o I t s l o n g s t a n d i n g r e g u l a t o r y r e s p o n s i b i l i t i e s f o r t h e s i t e ,
i n i t i a l r e m e d i a l measures , a s a n t i c i p a t e d b y 4 0 C F R 300.68 ( e ) ( l ) ,
are not required. T h e s e measures were conducted under Cot t er ' s
r a d i o a c t i v e m a t e r i a l s l i c e n s e in 1981 through 1983 when C o t t e r
moved a p p r o x i m a t e l y 2. 7' m i l l i o n tons of t a i l i n g s and some under-
l y i n g so i l f r om th e u n l i n e d p o n d s used f r o m 1958 to 1979 ( I . e . , a l l
o f th e t a i l i n g s generated by the o ld m i l l , th e source term for
ground water q u a l i t y i m p a c t s ) . T h e s e t a i l i n g s were I s o l a t e d i n t h e
d o u b l e - l i n e d s e condary I m p o u n d m e n t . F u r t h e r m o r e , i n i t i a l r emedia l
measures are not necessary because none of the c o n d i t i o n s set f o r t h
in S e c t i o n 3 0 0 . 6 8 ( e ) { l M 1 ) - ( v 1 1 ) are pre s ent at or near the s i te.
T h e s e c i r cums tance s p r e c l u d e the need for a ri sk as se s sment.

b ) A s more f u l l y d i s c u s s e d b e l ow, t h e endangerment asses sment describ-
ed in 40 CFR 3 0 0 . 6 8 ( e ) ( 2 ) has been v i r t u a l l y c o m p l e t e d . This was
a c c o m p l i s h e d by virtue of the s i g n i f i c a n t data base generated byr



C o t t e r over the l a s t t en years and by the L i n c o l n P a r k w e l l u se
survey conduc t ed by the U . S . G e o l o g i c a l S u r v e y in 1983. Data pre-
s en t ed i n C o t t e r ' s E n v i r o n m e n t a l R e p o r t , da t ed S e p t e m b e r , 1977,
w h i c h was p r e p a r e d in s u p p o r t o f new m i l l c o n s t r u c t i o n and l i c e n s e
r e n e w a l , and in the M a r c h 29, 1984, l i c e n s e renewal a p p l i c a t i o n ,
have i d e n t i f i e d th e p o p u l a t i o n a t r i s k , have d e s c r i b e d th e amount
a n d f o r m o f t h e s ub s tanc e s p r e s e n t , t h e g u i d e l i n e s f o r a c c e p t a b l e
c o n c e n t r a t i o n s o f the s e s u b s t a n c e s have been p r o p e r l y r e f e r e n c e d
a n d a p p l i e d , t h e h y d r o g e o l o g i c a l a n d c l i m a t i c c o n d i t i o n s have been
t h o r o u g h l y e v a l u a t e d , t h e e x t en t o f m i g r a t i o n ha s been mea sured ,
var i ou s r e m e d i a l measures used e l s e w h e r e have been c o n s i d e r e d , and
the environmental e f f e c t s and w e l f a r e concerns have been d e t e r m i n e d .

S e c t i o n 32 o f the RAP requires the a s s e s sment o f the e i g h t t o p i c s l i s t e d
be low. T h e s e t o p i c s w i l l b e e v a l u a t e d e i t h e r f o r t h e p u r p o s e o f u p d a t i n g t h e
s t a t u s o f p r e v i o u s l y e v a l u a t e d i n f o r m a t i o n , i.e., t h e L i n c o l n Park water u s e
survey, or for the p u r p o s e o f e v a l u a t i n g a subset o f the p o p u l a t i o n at r i s k ,
i.e., the e v a l u a t i o n o f f r u i t s and v e g e t a b l e s or the e v a l u a t i i o n o f l o c a l
d a i r i e s . The t o p i c s to be a s s e s s ed are:

1. C o n s u m p t i o n of i m p a c t e d ground water;
2. C o n s u m p t i o n o f i m p a c t e d s u r f a c e water;
3. E x p o s u r e to i m p a c t e d s o i l s and s e d i m e n t s ;
4. I n h a l a t i o n of radon gas or i m p a c t e d a irborne d u s t ;
5 . C o n s u m p t i o n o f f i s h f r o m i m p a c t e d s u r f a c e water b o d i e s ;
6 . C o n s u m p t i o n o f f r u i t s and v e g e t a b l e s i r r i g a t e d w i t h i m p a c t e d water;
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7. C o n s u m p t i o n of m i l k f r o m cows that have consumed i m p a c t e d water; and
8. C o n s u m p t i o n of meat f r o m l i v e s t o c k . t h a t have consumed I m p a c t e dwater or f e e d .

Because such an e x t en s iv e da ta base does e x i s t , a r g u a b l y the ' s cope o f the r i sk
asses sment w i l l b e qu i t e l i m i t e d .

D u r i n g s e t t l ement n e g o t i a t i o n s , i t w a s C o t t e r ' s p o s i t i o n that a l l m o n i t o r i n g
data and water use i n f o r m a t i o n s u p p o r t e d the premi s e that there are no human
h e a l t h o r environmental I m p a c t s i n L i n c o l n Park a t t r i b u t a b l e t o t h e m i l l . I t
w a s t h e S t a t e ' s p o s i t i o n that a d d i t i o n a l s t u d i e s were necessary t o f o l l o w - u p
p r e v i o u s I m p a c t a s s e s smen t s . The f o r e g o i n g e i g h t t o p i c s were agreed to by the
p a r t i e s as a c ompromi s e d u r i n g s e t t l e m e n t n e g o t i a t i o n s to avo id a serious
i m p a s s e . T h e h e a l t h r i sk as se s sment p a n e l ' s work w i l l b e under tak en con-

. , c u r r e n t l y w i th remedial a c t i v i t i e s t o a d d r e s s t h e Sta t e ' s r e m a i n i n g concerns.
T h e f o l l o w i n g s e c t i on o f C o t t e r ' s r e s p o n s e s t o E P A ' s comments o n t h e R A P w i l l
a d d r e s s each RAP s t u d y t o p i c in the context of what is or is not known about
that t o p i c .

32.2 C o n s u m p t i o n o f G r o u n d W a t e r

S i n c e the mid-1950s, the L i n c o l n Park area has been connected to the Canon
C i t y water d i s t r i b u t i o n system. As the area grew and as t ime p a s s e d , all but
a very few re s idence s were connected to that system. The water use p a t t e r n s
of L i n c o l n Park r e s i d e n t s were documented in October, 1983, by a water use

-.
survey conducted by the U . S . G e o l o g i c a l Survey . The r e s u l t s o f that survey,
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used i n c o n j u n c t i o n w i t h t h e records o f t h e C a n o n C i t y W a t e r D e p a r t m e n t , i n d i -
cate that no more than f i v e r e s idence s in the L i n c o l n Park area use ground
water for d r i n k i n g p u r p o s e s ; two o f the s e r e s i d e n c e s are c onnec t ed to the c i t y
water sys t em, bu t p r e f e r t o d r i n k t h e i r w e l l water. The o ther s are e i t h e r in
L i n c o l n Park or Brook s id e , d e p e n d i n g u p o n how one d e c i d e s where the boundary
between these two c o m m u n i t i e s i s l o c a t e d . R e g a r d l e s s o f the c ommuni ty in
which the s e r e s i d e n c e s are l o c a t e d , th e water q u a l i t y o f t h e i r w e l l s i s good.
F e w e r r e s i d e n t s of the area at and near B r o o k s i d e , (a s m a l l area l o c a t e d
i m m e d i a t e l y a d j a c e n t to the east boundary of L i n c o l n P a r k ) , are connected to
t h e c i t y system. A l l o f t h i s i n f o r m a t i o n h a s been i n t h e p u b l i c d o m a i n , a n d
a v a i l a b l e t o E P A , s ince M a r c h 1984.

R e f e r r i n g t o t h e e x t e n s i v e e x i s t i n g water q u a l i t y a n d h y d r o l o g y da ta base
generat ed by C o t t e r d u r i n g the l a s t t en yers, as v e r i f i e d by s a m p l i n g and
t e s t i n g c onduc t ed by the S t a t e and the EPA, the ground water q u a l i t y o f a l l o f
L i n c o l n P a r k , a s w e l l a s t h e B r o o k s i d e area, i s b e t t e r than t h e E P A ' s N a t i o n a l
Primary D r i n k i n g W a t e r S t a n d a r d s . T h e ground water q u a l i t y o f t h e en t ir e
B r o o k s i d e area, a s w e l l a s a l a r g e p a r t o f L i n c o l n Park i s b e t t e r than E P A ' s
g u i d a n c e l e v e l s s p e c i f i e d f o r uranium a n d molybdenum.

32.3 C o n s u m p t i o n o f S u r f a c e W a t e r

T h e i n t a k e f o r t h e Canon C i t y water system i s l o c a t e d a p p r o x i m a t e l y f i v e m i l e s
u p s t r e a m o f t h e c o n f l u e n c e o f S a n d C r e e k , t h e i n t e r m i t t e n t d r a i n a g e w h i c h
d r a i n s t h e m i l l s i t e , and th e A r k a n s a s River. The water q u a l i t y o f t h e
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Arkansa s River near th i s l o c a t i o n c o m p l i e s wi th E P A ' s Primary D r i n k i n g Mater
S t a n d a r d s , guidance l e v e l s for uranium and molybdenum, and the a p p l i c a b l e .
C o l o r a d o V o t e r Q u a l i t y Control Commis s i on stream segment s tandards.

T h e I n t a k e f o r t h e town o f F l o r e n c e I s l o ca t ed a p p r o x i m a t e l y f i v e mi l e s
downstream of the c o n f l u e n c e of S a n d Creek and the A r k a n s a s river, the water
q u a l i t y o f t h e A r k a n s a s River near th i s l o ca t i on c ompl i e s with E P A ' s Primary
Drinking H a t e r S t a n d a r d s , guidance l e v e l s for uranium and molybdenum, and the
a p p l i c a b l e Co l orado Water Q u a l i t y Control Commission stream segment standards.

32.4 Exposure to S o i l s and S e d i m e n t s

F i r s t , as noted 1n S e c t i o n 5.0. below, at no time elnee Cotter began co l l e c-
t i n g air q u a l i t y data hove the ambient air q u a l i t y s tandards for radon, par.
t l c u l e t e r a d i o n u c l l d e s or for total suspended p a n i c u l a t e been v i o la t ed , even
at the m i l l s i t e boundary. P r e s u m a b l y , when these air q u a l i t y s tandards were
e s t a b l i s h e d * It was recognized by the r egu la t ory a u t h o r i t i e s that a certain
f r a c t i o n of the airborne p a r t i c u l a r s would s e t t l e out of the atmosphere to
mix with the s o i l s l o ca t ed near the f a c i l i t y generat ing t h i s dust. Further*
more, as an u n d e r l y i n g regulatory premie*. It h«i baan t f o t a r a f n e d that •
certain amount of p a r t 1 c u l a t e can enter the atmosphere «nd surrounding bio-
sphere wi thout caus ing adverse consequences; otherwise, the air q u a l i t y
s t a n d a r d s wou ld be set at zero. On the a s s u m p t i o n that c o m p l i a n c e with the
ambient a ir q u a l i t y s tandard s a l s o w i l l I n s u r e that p a r t i c u l a t e s s e t t l i n g ou t
of the atmosphere and m i x i n g with s o i l s does not create an environmental or
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human h e a l t h concern, one can c o n c l u d e that t h i s Is not an I s s u e r e q u i r i n g t
ex t en s ive e v a l u a t i o n . '

S e c o n d , a s i d e f r o m the g u i d a n c e p r o v i d e d by the ambient a ir . q u a l i t y s t a n d a r d s
and so i l s t a n d a r d s for Ra-226, there are no s t a n d a r d s that a p p l y to s o i l s .
T h e r e a l s o Is a p a u c i t y of gu idance 1n the l i t e r a t u r e as to the l e v e l s o f
c on s t i tu en t s In s o i l s which might b e associated with p o t e n t i a l h e a l t h e f f e c t s .
C e r t a i n other CERCLA s i t e s have conducted s i t e - s p e c i f i c s t u d i e s to de t ermine
the concentrat ions o f m e t a l s such as l e a d In the b l ood o f r e s i d e n t s expo s ed to
s o i l s l o c a t e d I m m e d i a t e l y a d j a c e n t t o s m e l t e r s i t e s . T h e areas I m m e d i a t e l y
a d j a c e n t to the m i l l s i t e 1n t h i s case are u n o c c u p i e d and pre s ent min imal
o p p o r t u n i t i e s f or e xpo sure t o s o i l s . F u r t h e r m o r e , th e wind b lows f r o m the
m i l l s i t e toward L i n c o l n Park o n l y about 7% of the year, and the average wind __„
speed a s soc ia t ed w i th that f l o w d i r e c t i o n 1 s l i g h t (5 mph). L i g h t w ind s ar e \
n o t a s soc iated w i th t h e d u s t i n g c o n d i t i o n s tha t , w o u l d l i f t a n d d e p o s i t
s i g n i f i c a n t dust l o a d s I n L i n c o l n Park.

T h i r d , there are no s t a n d a r d s that a p p l y to s e d i m e n t s , , ex c ep t the I n d i r e c t
I n d i c a t i o n o f s ed iment q u a l i t y p r o v i d e d b y water q u a l i t y measurements. T h e
a s s u m p t i o n here I s t h a t , a n y anomalou s m e t a l s concentra t ions I n s e d i m e n t s
e x h i b i t i n g a tendency to go I n t o s o l u t i o n w o u l d be measured as a water q u a l i t y
I m p a c t . W h i l e t h i s I n d i r e c t means o f m o n i t o r i n g s ed iment I m p a c t s I s o b v i o u s l y
l i m i t e d to s e d i m e n t s 1n p e r e n n i a l s treams, the f a c t that the water q u a l i t y In
t h e A r k a n s a s River meets a l l a p p l i c a b l e ' s t a n d a r d s a l s o s u g g e s t s that t h e
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s ed iment l o a d i n g o f t h e river f r o m I n t e r m i t t e n t stream storm r u n o f f I s n o t
c a u s i n g a mea surab l e I m p a c t .

32.5 I n h a l a t i o n o f Radon a n d P a r t l c u l a t e

As noted above, at no time since C o t t e r began c o l l e c t i n g * air q u a l i t y data have
t h e ambient a i r q u a l i t y s t a n d a r d s f o r radon, p a r t l c u l a t e r a d l o n u c l l d e s o r f o r
to ta l s u s p e n d e d p a r t l c u l a t e been v i o l a t e d , even at the m i l l s i t e boundary.

T h e s e measurements ar e s u p p o r t e d by a i r q u a l i t y m o d e l i n g c a l c u l a t i o n s which
a l s o I n d i c a t e that there are no adver s e env ironmenta l or human h e a l t h I m p a c t s
a s s o c ia t ed w i th th e a ir emi s s i on s a t t r i b u t a b l e t o th e m i l l .

V _ / T h e N a t i o n a l A c a d e m y o f S c i e n c e s ( M A S ) r e c en t ly p u b l i s h e d a report which f i n d s
that E P A ' s a s s u m p t i o n s about t h e h e a l t h e f f e c t s a s s o c ia t ed wi th a i r emi s s i on s
f r o m uranium m i l l i n g o p e r a t i o n s have been. over e s t imat ed . T h e M A S c o n c l u d e s
that there 1s no evidence that uranium mlTHng air e m i s s i o n s have caused
s i g n i f i c a n t env ironmenta l o r human h e a l t h concerns. ( S c i e n t i f i c Basi s f o r R i s k
A s s e s s m e n t a n d M a n a g e m e n t o f U r a n i u m M i l l T a i l i n g s , N a t i o n a l Academy o f
S c i e n c e s , 1987).

32.6 C o n s u m p t i o n o f F i s h F r o m I m p a c t e d S u r f a c e W a t e r B o d i e s

T h e A r k a n s a s River c o m p l i e s w i th t h e aquat ic l i f e s t a n d a r d s p r o m u l g a t e d b y t h e
C o l o r a d o W a t e r Q u a l i t y C o n t r o l C o m m i s s i o n . A c c o r d i n g l y , t h e f i s h a n d other
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a q u a t i c o r g a n i s m s , 1 f p r e s e n t i n t h e s egment o f t h e r iver .near C a n o n C i t y ,
are, b y d e f i n i t i o n , l i v i n g i n a s a f e env i ronmen t that a l l o w s r e p r o d u c t i o n a n d
p e r p e t u a t i o n of the s p e c i e s , and can be consumed w i t h o u t c a u s i n g a human
h e a l t h e f f e c t .

T h e o n l y unknown s i t u a t i o n w i t h r e spec t t o f i s h c o n s u m p t i o n i s t h e , a s y e t ,
undocumented c u l t i v a t i o n o f trout i n t h e W i l l o w L a k e s s p e c i f i c a l l y f o r t h e
p u r p o s e o f human c o n s u m p t i o n . S i n c e th e water q u a l i t y in these l a k e s i s no t
known at t h i s t i m e , t h i s area w i l l be e v a l u a t e d as part o f the work s p e c i f i e d
in S e c t i o n 26 of the RAP.

32.7 C o n s u m p t i o n o f F r u i t s a n d V e g e t a b l e s I r r i g a t e d W i t h I m p a c t e d W a t e r

The water u s e survey conduc t ed in L i n c o l n Park by th e U. S. G e o l o g i c a l S u r v e y
in October, 1983, I n d i c a t e s that there are several s m a l l v e g e t a b l e gardens
i r r i g a t e d w i t h ground water i n t h e L i n c o l n Park W a t e r U s e S u r v e y A r e a .
S e v e r a l f a c t o r s are c r i t i c a l to a d e t e r m i n a t i o n of whe th e r or not use of t h i s
water po s e s a concern w i t h re spec t t o the c o n s u m p t i o n o f f r u i t s a n d / o r
v e g e t a b l e s i r r i g a t e d w i t h i t . F i r s t , in view o f t h e f a c t that I r r i g a t i o n
occurs d u r i n g t h e s p r i n g , summer a n d e a r l y f a l l m o n t h s , o n l y t h e water q u a l i t y
d a t a f or that t ime f r a m e s h o u l d b e used in th e a n a l y s i s . As i t h a p p e n s , t h e
water q u a l i t y 1 n L i n c o l n Park d u r i n g that p e r i o d o f t h e year i m p r o v e s s i g n i f i -
c a n t l y as a r e su l t of the very l a r g e volumes of I r r i g a t i o n return f l o w enter-
ing the ground water system due to the e x t e n s i v e use of three i r r i g a t i o n
d i t c h e s i n L i n c o l n P a r k . S e c o n d , many o f t h e l a r g e r or chard s a n d g a r d e n s I n
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L i n c o l n Park ar e i r r i g a t e d by d i t c h water. T h i r d , w h i l e l i m i t e d data were
c o l l e c t e d r e g a r d i n g th e m e t a l s c o n c e n t r a t i o n s in f r u i t s and v e g e t a b l e s in
1979, there is v i r t u a l l y no i n f o r m a t i o n which describes whether, for e x a m p l e ,
m o l y b d e n u m concentrat e s in the bark of an a p p l e tree or in the a p p l e i t s e l f .
A d d i t i o n a l data w i l l be necessary to make th i s eva luat ion. F o u r t h , since the
water q u a l i t y improve s s i g n i f i c a n t l y a s a f u n c t i o n o f the d o w n g r a d i e n t
d i s t a n c e f r o m th e m i l l , - t h e l o c a t i o n o f each g a r d e n - i r r i g a t e d wi th ground
water w i l l d e t e rmine the i m p a c t s , i f any, a s s o c ia t ed wi th that water use.

32.8 C o n s u m p t i o n o f M i l k f r om Cows T h a t H a v e Consumed I m p a c t e d W a t e r

S i n c e i t i s S t a t e and f e d e r a l law that d a i r i e s use c h l o r i n a t e d water, i t i s
u n l i k e l y that t h i s i s occurring. Based on in t e rv i ew s w i th l o c a l c i t i z e n s ,
t h i s requirement for ch l or ina t ed water is what led to the I n s t a l l a t i o n of the
Canon C i t y water d i s t r i b u t i o n system I n L i n c o l n . P a r k i n t h e f i r s t p l a c e .

32.9 C o n s u m p t i o n o f Meat F r o m L i v e s t o c k T h a t H a v e Consumed I m p a c t e d W a t e r or
F e e d

As to whether the f e e d used for l i v e s t o c k i s l o c a l l y der ived and i r r i g a t e d
w i t h I m p a c t e d ground water, th e I m p a c t o f t h i s p r a c t i c e on l i v e s t o c k w i l l
d e p e n d upon whether water q u a l i t y c o n s t i t u e n t s are d e p o s i t e d in the e d i b l e
part o f t h e f e e d , and whether these water q u a l i t y c o n s t i t u e n t s In th e e d i b l e
part of the f e e d are m e t a b o l i z e d In a manner that causes them to be present In
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t h e e d i b l e p o r t i o n o f l i v e s t o c k f l e s h . The work s p e c i f i e d in S e c t i o n 32 o f
t h e RAP w i l l p r o v i d e t h e i n f o r m a t i o n needed t o make that a s s e s sment . The same
can be sa id w i t h r e sp e c t to l i v e s t o c k c o n s u m p t i o n of i m p a c t e d water.

32.10 Summary

Based on the f o r e g o i n g overview, i t can be c o n c l u d e d t h a t , u n l e s s C o t t e r i s
f o r c e d t o c o m p l y w i t h e n v i r o n m e n t a l s t a n d a r d s that a r e d i f f e r e n t f r o m those
a p p l i e d t o o t h e r u r a n i u m m i l l i n g o p e r a t i o n s a n d / o r i n d u s t r i a l f a c i l i t i e s , t h e
work s cope for the h e a l t h r i s k a s s e s sment can be narrowed to the f o l l o w i n g
areas of inqu i ry:

1. The L i n c o l n Park water use survey required by S e c t i o n 13 of the RAPw i l l e v a l u a t e t h e ground water u s e p a t t e r n s f o r d r i n k i n g a n da g r i c u l t u r a l p u r p o s e s ;
2. W h i l e d i r e c t e x p o s u r e to s o i l s and s e d i m e n t s does not a p p e a r toc o n s t i t u t e an environmenta l or human h e a l t h concern per se. t h i st o p i c w i l l b e the s u b j e c t o f f u r t h e r i n q u i r y in the context o fc o n s u m p t i o n o f f r u i t s a n d / o r v e g e t a b l e s , a n d m i l k a n d l i v e s t o c kf l e s h c o n s u m p t i o n ;
3 . F i s h c o n s u m p t i o n need o n l y f o c u s o n t h e r e s u l t s o f t h e W i l l o w L a k e ss t u d y ;
4. In c o n j u n c t i o n w i t h the r e s u l t s of the water use survey and anya d d i t i o n a l s o i l s s a m p l i n g , t h e c o n s u m p t i o n o f f r u i t s a n d v e g e t a b l e si r r i g a t e d w i t h ground water a l s o w i l l b e e v a l u a t e d f u r t h e r ;
5. As par t of the water use survey, the sources of water used at l o c a ld a i r i e s w i l l be d e t e r m i n e d ; and
6. With r e spe c t to c o n s u m p t i o n o f l o c a l l y grown l i v e s t o c k , based onthe water use survey, ground water c o n s u m p t i o n by l i v e s t o c k w i l l bec o n f i r m e d and the s a m p l i n g of l i v e s t o c k t i s s u e may be necessary.

T h e most t r o u b l e s o m e a spe c t o f E P A ' s comments o n t h e R A P i s that t h e i n f o r m a -
t i o n used t o p r e p a r e t h e f o r e g o i n g d i s c u s s i o n h a s been I n t h e p u b l i c domain
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for many years , and was not c o n s u l t e d by ERA 1n Its p r e p a r a t i o n of comments on
the RAP. S i n c e t h i s I n f o r m a t i o n has been known to the S t a t e and C o t t e r f or
that same p e r i o d , there e x i s t s between the o n l y two p a r t i e s to t h i s CERCLA
l i t i g a t i o n a common u n d e r s t a n d i n g o f g e n e r a l l y what h e a l t h r i sk I s s u e s remain
u n r e s o l v e d . I t 1 s t h i s u n d e r s t a n d i n g that f o r m s t h e b a s i s f o r t h e R A P .

r
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F I N A L C O N S E N T D E C R E E , ORDER, J U D G M E N T
A N D R E F E R E N C E T O S P E C I A L M A S T E R

R E C I T A L S
W H E R E A S , o n December 9 , 1983, t h e S t a t e o f C o l o r a d o

( t h e " S t a t e " ) , and c e r t a i n o f i t s d e p a r t m e n t s and a g e n c i e s ,
f i l e d a c o m p l a i n t a g a i n s t C o t t e r C o r p o r a t i o n ( " C o t t e r " ) , a N e w
M e x i c o c o r p o r a t i o n , f o r d a m a g e s f o r i n j u r y t o , l o s s o f , a n d
d e s t r u c t i o n o f na tura l r e source s p u r s u a n t t o th e C o m p r e h e n s i v e
E n v i r o n m e n t a l R e s p o n s e , C o m p e n s a t i o n , a n d L i a b i l i t y A c t o f
1980 ( " C E R C L A " ) , 42 U . S . C . sec. 9601 e t seq., c o n c e r n i n g the
Canon C i t y uranium m i l l owned and o p e r a t e d by C o t t e r ;

WHEREAS, on May 25, 1984, C o t t e r f i l e d i t s answer to
t h e S t a t e ' s c o m p l a i n t a n d f i l e d c o u n t e r c l a i m s a g a i n s t t h e
S t a t e p e r t a i n i n g t o t h e p a s t o w n e r s h i p by th e S t a t e o f a
p o r t i o n of the land on which the Canon C i t y uranium m i l l i s
l o c a t e d ;



W H E R E A S , o n July 6 , 1984, t h e S t a t e f i l e d i t s answer
t o C o t t e r ' s c o u n t e r c l a i m s ;

W H E R E A S , o n A p r i l 8 , 1985 , t h e S t a t e f i l e d i t s f i r s t
amended c o m p l a i n t d e l e t i n g t h e o t h e r named p l a i n t i f f s a n d
a d d i n g a c l a i m f o r r e s p o n s e c o s t s under C E R C L A , t o g e t h e r w i t h
p e n d e n t c l a i m s under C o l o r a d o l a v f o r s t a t u t o r y nu i sanc e ,
common l a w n u i s a n c e , s t r i c t t o r t l i a b i l i t y , a n d n e g l i g e n c e ;

WHEREAS, on S e p t e m b e r 4, 1 9 8 5 , the Cour t i s sued an
o r d e r which: ( 1 ) g r a n t e d C o t t e r ' s mo t i on a n d d i s m i s s e d
w i thou t p r e j u d i c e t h e S t a t e ' s p e n d e n t c l a i m s under C o l o r a d o
l a w f o r s t a t u t o r y nui sance , common l a w nu i sance , s t r i c t t o r t
l i a b i l i t y , a n d n e g l i g e n c e ; ( 2 ) d e n i e d C o t t e r ' s m o t i o n t o
d i s m i s s t h e S t a t e ' s C E R C L A c l a i m because o f t h e S t a t e ' srv , f a i l u r e t o p r e s e n t a c l a i m l e t t e r s i x t y ( 6 0 ) days b e f o r e
commencing th i s a c t i on; a n d ( 3 ) deni ed C o t t e r ' s motion f o r
summary j u d g m e n t because o f t h e S t a t e ' s a l l e g e d f a i l u r e t o
incur a n y r e s p o n s e co s t s b e f o r e f i l i n g t h i s a c t i o n ;

W H E R E A S , o n S e p t e m b e r 2 3 , 1 9 8 5 , C o t t e r f i l e d i t s
answer t o t h e S t a t e ' s f i r s t amended c o m p l a i n t a n d f i l e d
c o u n t e r c l a i m s aga in s t t h e S t a t e ;

W H E R E A S , o n October 2 3 , 1985, t h e S t a t e f i l e d i t s
answer t o C o t t e r ' s c o u n t e r c l a i m s ;

W H E R E A S , o n M a r c h 1 9 , 1986 , C o t t e r f i l e d a n amended
answer and c o u n t e r c l a i m s ;
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W H E R E A S , o n A p r i l 1 0 / 1 9 8 6 , t h e S t a t e f i l e d i t s
answer t o C o t t e r ' s amended c o u n t e r c l a i m s ;

W H E R E A S , d u r i n g t h e course o f t h i s l i t i g a t i o n , t h e
S t a t e a n d C o t t e r have made c e r t a i n a d m i s s i o n s ;

W H E R E A S , C o t t e r h a s d e n i e d a n d p r e s e n t l y d e n i e s a n y
and all l e g a l or e q u i t a b l e l i a b i l i t y in th i s ac t ion under any
f e d e r a l or s t a t e s t a t u t e , r e g u l a t i o n , ord inance or common law
for any r e s p o n s e c o s t s or n a t u r a l resource damage s or o t h e r
environmenta l l i a b i l i t y o f a n y kind r e s u l t i n g f r o m C o t t e r ' s
o w n e r s h i p of or o p e r a t i o n s on the Canon C i t y uranium m i l l
s i t e ;

W H E R E A S , t h e S t a t e h a s d en i ed a n d p r e s e n t l y d en i e s
any and all l e g a l or e q u i t a b l e l i a b i l i t y in t h i s a c t i on under

. any f e d e r a l or s t a t e s t a t u t e , r e g u l a t i o n , o rd inanc e or common
law for any r e s p o n s e c o s t s or na tura l re source d a m a g e s or
o t h e r e n v i r o n m e n t a l l i a b i l i t y o f a n y kind r e s u l t i n g f r o m t h e
S t a t e ' s p a s t o w n e r s h i p o f a p o r t i o n o f t h e land o n which t h e
Canon C i t y uranium m i l l i s l o c a t e d ;

W H E R E A S , C o t t e r i s t h e h o l d e r o f C o l o r a d o R a d i o a c t i v e
M a t e r i a l s L i c e n s e N o . 3 6 9 - 0 1 S , a s amended ( t h e " L i c e n s e " ) ,
i s sued b y t h e S t a t e under t h e C o l o r a d o R a d i a t i o n control A c t ,
as amended, and r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r , and C o t t e r
ha s h e l d the L i c e n s e s ince 1 9 6 8 , a n d , p r i o r t o that t i m e ,
C o t t e r h e l d a l i c e n s e i s sued b y t h e U n i t e d S t a t e s A t o m i c

-3-



v i E n e r g y C o m m i s s i o n under the A t o m i c E n e r g y Act o f 1 9 5 4 , as
a m e n d e d , a n d r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r ;

W H E R E A S , o n M a r c h 2 9 , 1984 a n d J u n e 2 9 , 1964 C o t t e r
f i l e d a p p l i c a t i o n s w i t h th e S t a t e t o renew and t o amend th e
L i c e n s e ;

W H E R E A S , t h e S t a t e ac t ed o n t h e a p p l i c a t i o n t o amend
the L i c e n s e and issued amendment 20 on J u l y 2, 1986 and
amendment 22 on N o v e m b e r 4, 1966 to the L i c e n s e r e q u i r i n g
c o n s t r u c t i o n o f a h y d r o l o g i c b a r r i e r a t th e S o i l C o n s e r v a t i o n
S e r v i c e Dam on S a n d C r e e k , and the p r o c e e d i n g s on the
a p p l i c a t i o n s to renew and amend the L i c e n s e have not yet been
c o n c l u d e d ;

W H E R E A S , c o n c u r r e n t l y w i t h t h e f i l i n g o f t h i s C o n s e n t
D e c r e e , the S t a t e has i s sued L i c e n s e Amendment 24 which
s u p e r s e d e s a m e n d m e n t s 20 and 22 and r equ ir e s the p e r f o r m a n c e
o f t h e a c t i v i t i e s i d e n t i f i e d in th i s Consent Decree , i n c l u d i n g
the c o n s t r u c t i o n o f a h y d r o l o g i c b a r r i e r at the S o i l
C o n s e r v a t i o n S e r v i c e Dam on S a n d C r e e k , and L i c e n s e A m e n d m e n t
2 4 s h a l l become f i n a l pur suant t o S e c t i o n s X I V a n d X X V I I I
b e l o w ;

W H E R E A S , o n A p r i l 2 , 1 9 6 6 , t h e S t a t e a n d t h e U n i t e d
S t a t e s Environmental P r o t e c t i o n A g e n c y ( " U S E P A " ) ex e cu t ed a
Memorandum of A g r e e m e n t ("MOA") by which t h e i r ro l e s and
r e s p o n s i b i l i t i e s were e s t a b l i s h e d such tha t t h e S t a t e i s
a c t i n g as lead agency wi th regard to the L i n c o l n P a r k s i t e , an



area near Canon City l i s t e d on th e N a t i o n a l P r i o r i t i e s L i s t
( " N P L " ) ;

W H E R E A S , t h e S t a t e r e p r e s e n t s that i t has, c o n s i s t e n t
w i t h i t s o b l i g a t i o n s under t h e K O A , a d v i s e d t h e U S E P A o f
s e t t l e m e n t n e g o t i a t i o n s in t h i s a c t i o n , ha s c o n s u l t e d w i t h th e
U S E P A o n that s u b j e c t a n d o n t h e R e m e d i a l A c t i o n P l a n ( " R A F " )
a t t a c h e d h e r e t o and the S t a t e ha s p r o v i d e d the USEPA w i t h an
o p p o r t u n i t y t o review d r a f t s o f t h i s Cons en t Decree and th e
R A P ;

W H E R E A S , t h e P a r t i e s agree that s e t t l e m e n t a n d en try
of t h i s Cons en t Decree i s made in good f a i t h to avoid
e x p e n s i v e and p r o t r a c t e d l i t i g a t i o n and to s e t t l e and re so lve
all c l a i m s and d e f e n s e s between the P a r t i e s which have been or
cou ld have been a s s e r t e d by the S t a t e or C o t t e r as of the
e f f e c t i v e d a t e o f t h i s Cons en t Decree a r i s i n g o u t o f a l l
m a t t e r s which were ra i s ed d u r i n g t h i s l i t i g a t i o n , r e l a t i n g t o
o r a r i s i n g f r o m t h e K i l l F a c i l i t y o r I m p a c t e d A r e a s , i n c l u d i n g
any c l a i m s and d e f e n s e s that were ruled upon by t h i s C o u r t ;
s u b j e c t , however, to the P a r t i e s ' r i g h t s to seek r e l i e f
aga in s t n o n p a r t i e s t o t h i s C o n s e n t D e c r e e ;

W H E R E A S , t h e P a r t i e s d e s i r e t o achieve t h e t i m e l y
i m p l e m e n t a t i o n of an adequate and c o s t - e f f e c t i v e r emedy at the
Canon C i t y uranium m i l l that w i l l e f f e c t i v e l y p r o t e c t t h e
p u b l i c h e a l t h , w e l f a r e a n d t h e e n v i r o n m e n t ;
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WHEREAS, the t erms and p r o v i s i o n s o f t h i s Consent
Decre e r e p r e s e n t a f a i r , r e a s o n a b l e , a n d e q u i t a b l e s e t t l e m e n t
of a l l m a t t e r s which have been ra i s ed be tween the P a r t i e s t o
t h i s l i t i g a t i o n ; a n d

W H E R E A S , t h e P a r t i e s t o t h i s C o n s e n t Decree consent
to the entry h e r e o f as an O r d e r , J u d g m e n t , and R e f e r e n c e to
S p e c i a l M a s t e r o f t h i s C o u r t .

N O W , T H E R E F O R E , i t i s h e r e by O r d e r e d , A d j u d g e d a n d
Decreed a s f o l l o w s :

I . J U R I S D I C T I O N
T h i s Court ha s j u r i s d i c t i o n over the P a r t i e s and the

s u b j e c t m a t t e r o f t h i s a c t i o n .

I I . P A R T I E S B O U N D
T h i s C o n s e n t Decree s h a l l a p p l y t o and b e b i n d i n g

upon each o f t h e P a r t i e s , t h e i r o f f i c e r s , a g e n t s , e m p l o y e e s ,
succe s sors in in t er e s t and a s s ign s . The under s igned
r e p r e s e n t a t i v e s o f t h e r e s p e c t i v e P a r t i e s c e r t i f y that they
are f u l l y au thor i s ed by the P a r t y they r e p r e s e n t to en t e r in t o
the t erms and c o n d i t i o n s of t h i s C o n s e n t Decree and to e x e cu t e
t h i s Consent Decree and to l e g a l l y bind that P a r t y .



I I I . D E F I N I T I O N S
W o r d s used in t h i s C o n s e n t D e c r e e are to be t a k e n and

u n d e r s t o o d in th e i r common and o r d i n a r y sense un l e s s t h i s
C o n s e n t D e c r e e i n d i c a t e s t ha t a d i f f e r e n t m e a n i n g w a s
i n t e n d e d . W o r d s hav ing a t e c h n i c a l m e a n i n g are to be
i n t e r p r e t e d in t h e i r t e chn i ca l sense. N o t w i t h s t a n d i n g t h e
f o r e g o i n g , whenever th e f o l l o w i n g t e r m s are used in t h i s
C o n s e n t Decr e e , t h e f o l l o w i n g m e a n i n g s s h a l l a p p l y :

a. " C D H " means the C o l o r a d o D e p a r t m e n t o f
H e a l t h a n d i t s d i r e c t o r s a n d e m p l o y e e s ;

b. " C E R C L A " means the C o m p r e h e n s i v e
E n v i r o n m e n t a l R e s p o n s e , C o m p e n s a t i o n , a n d L i a b i l i t y A c t o f
1980, 42 U . S . C . sees. 9601-57, as amended by the S u p e r f u n d
A m e n d m e n t s a n d R e f i u t h o r i z a t i o n A c t o f 1986 ( " S A R A " ) P . L .
99-499, 1 0 0 S t a t . 1613 ( 1 9 8 6 ) , a n d a s h e r e a f t e r l a w f u l l y
a m e n d e d ;

c. "Consent Decree" means t h i s Cons en t Decree
a n d a l l a t t a c h e d e x h i b i t s , i n c l u d i n g t h e Remed ia l A c t i o n P l a n
( " R A P " ) , which are hereby i n c o r p o r a t e d by r e f e r e n c e ;

d. " C o t t e r " means C o t t e r C o r p o r a t i o n and i t s
o f f i c e r s , d i r e c t o r s , a n d e m p l o y e e s ;

e. " C o n t r a c t o r ( s ) " means the p e r s o n ( s ) or
c o m p a n y ( i e s ) r e ta ined by or on b e h a l f o f C o t t e r to p e r f o r m the
work. The C o n t r a c t o r s ) and any s u b c o n t r a c t o r s) r e t a i n e d by
or on b e h a l f of the C o n t r a c t o r ( s ) s h a l l be deemed to be
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r e l a t e d b y c o n t r a c t t o C o t t e r w i t h i n t h e m e a n i n g o f 4 2 U . S . C .
sec. 9 6 0 7 ( b ) ( 3 ) ;

£ . " F i n a l S u b m i t t a l " means t h e p l a n s , r e p o r t s ,
s p e c i f i c a t i o n s , q u a l i t y c o n t r o l / q u a l i t y a s surance p l a n s a n d
d o c u m e n t s , m o n i t o r i n g p l a n s a n d d o c u m e n t s , p e r f o r m a n c e
e v a l u a t i o n p l a n s and d o c u m e n t s and any o th er submit t a l s f r o m
C o t t e r t o the S t a t e r equ ired by t h i s C o n s e n t D e c r e e , a s such
submi t t a l has been a p p r o v e d by the S t a t e or m o d i f i e d a n d / o r
a p p r o v e d b y e x h a u s t i o n o f t h e d i s p u t e r e s o l u t i o n p r o c e s s
p u r s u a n t t o S e c t i o n s X I I a n d X I I I b e l o v ;

g . " F u l l S u r e t y " means t h e c o m p l e t e d p o s t i n g
by C o t t e r o f a f i n a n c i a l a s surance i n s t r u m e n t , which i s
a c c e p t a b l e to the S t a t e p u r s u a n t to S e c t i o n XV be low, in an
amount tha t is at l e a s t equal to the net p r e s e n t value of the
p r o j e c t e d cost o f a l l o f t h e r e m a i n i n g W o r k , i n c l u d i n g t h o s e
c o n t i n g e n c i e s set f o r t h in the RAP, c a l c u l a t e d as though it
would be p e r f o r m e d by an i n d e p e n d e n t c o n t r a c t o r r e t a i n e d by
t h e S t a t e ;

h. " I m p a c t e d A r e a ( s ) " sha l l mean any area
i d e n t i f i e d in the RAF or by any survey s , s t u d i e s , m o n i t o r i n g
p r o g r a m s or r e m e d i a l , c o r r e c t i v e , or m i t i g a t i v e a c t i on s
conduc t ed pursuant to the RAP where a c o n s t i t u e n t ,
p a r t i c u l a t e , s ub s tance , s p e n t c a t a l y s t m a t e r i a l o r o ther
m a t e r i a l f r o m o r r e l a t e d t o t h e K i l l F a c i l i t y h a s been
d e p o s i t e d , s t o r e d , d i s p o s e d o f , p l a c e d , o r o t h e r w i s e come t o
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be l o ca t ed and any o ther p l a c e where work is p l a n n e d or
p e r f o r m e d pur suan t t o t h e C o n s e n t D e c r e e ;

i . "Lic en s e " means the C o l o r a d o R a d i o a c t i v e
M a t e r i a l s L i c e n s e N o . 369-01S i n c l u d i n g , among o th e r s . L i c e n s e
A m e n d m e n t 2 4 , a n d a s h e r e a f t e r l a w f u l l y amended. W i t h t h e
e x c e p t i o n o f L i c e n s e A m e n d m e n t 24, the L i c e n s e i s not
i n c o r p o r a t e d in t o t h i s C o n s e n t Decree by r e f e r e n c e or
o t h e r w i s e ;

j . " L i c e n s e A m e n d m e n t 24* means the amendment
to th e L i c e n s e i s sued t o a u t h o r i z e p e r f o r m a n c e o f th e W o r k .
L i c e n s e A m e n d m e n t 24 i s i n c o r p o r a t e d in to t h i s Con s en t Decree
by r e f e r e n c e , and it is a t t a c h e d h e r e t o as A p p e n d i x B;

k. " K i l l F a c i l i t y " means the s i t e on which
v ; C o t t e r has c onduc t ed and c o n t i n u e s to conduct u r a n i u m / v a n a d i u m

ore, s p en t c a t a l y s t m a t e r i a l a n d o th er m a t e r i a l s s t o r a g e ,
p r o c e s s i n g , d i s p o s a l o r o t h e r r e l a t e d a c t i v i t i e s , which s i t e
i s s p e c i f i c a l l y d e s c r i b e d as S e c t i o n 16 and the SC/4 and
S / 2 N E / 4 o f S e c t i o n 9 , T o w n s h i p 19 S o u t h , Range 70 W e s t , 6
P r i n c i p a l M e r i d i a n , F r e m o n t C o u n t y , C o l o r a d o , and any
a d d i t i o n a l s i t e s in the nearby v i c i n i t y of or a d j a c e n t to the
M i l l F a c i l i t y acquired by p u r c h a s e , ea s emen t , or o th er
o r d i n a r y commercial t r a n s a c t i o n b y C o t t e r upon which C o t t e r
c onduc t s such a c t i v i t i e s ;

1. "MOA" means the M e m o r a n d u m of A g r e e m e n t
e x e c u t e d , on A p r i l 2 , 1 9 8 6 , by the USEPA and the S t a t e to
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e s t a b l i s h ' t h e i r ro l e s a n d r e s p o n s i b i l i t i e s wi th regard t o t h e
L i n c o l n P a r k s i t e , a n area near Canon C i t y l i s t e d o n t h e N P L ;

m. " N C P " means the N a t i o n a l Oil and H a z a r d o u s
S u b s t a n c e s P o l l u t i o n C o n t i n g e n c y P l a n , 4 0 C . r . R . F a r t 300,
p r o m u l g a t e d p u r s u a n t t o 42 U . S . C . sec. 9 6 0 5 , and a s h e r e a f t e r
l a w f u l l y amended;

n . " N P L " means t h e N a t i o n a l P r i o r i t i e s L i s t
e s t a b l i s h e d pur suan t t o 4 2 U . S . C . sec. 9 6 0 S ( 8 ) ( B ) ;

o. "OSC" means that i n d i v i d u a l a p p o i n t e d by
th e S t a t e a s th e o n s i t e c o o r d i n a t o r o f th e W o r k pur suan t t o
S e c t i o n V I I be low;

p. " P a r t i e s " me ens the S t a t e and C o t t e r ;
q. "RAP" mcanc the R e m e d i a l A c t i o n P l a n

d e s c r i b i n g the W o r k t o b e i m p l e m e n t e d a t th e K i l l F a c i l i t y and
I m p a c t e d A r e a s , a t t a c h e d h e r e t o a s A p p e n d i x A and i n c o r p o r a t e d
by r e f e r e n c e in t o t h i s C o n s e n t D e c r e e , and a l l F i n a l
S u b m i t t a l s and all m o d i f i c a t i o n s and amendment s made in
accordance .with S e c t i o n X X I I I ;

r. " S M " means that i n d i v i d u a l a p p o i n t e d by
C o t t e r a s the s i t e manager for the work pur suant to
S e c t i o n V I I I b e l ow;

s . " S t a t e " means th e S t a t e o f C o l o r a d o , i t s
d i r e c t o r s , agenc i e s , d e p a r t m e n t s , d i v i s i o n s and e m p l o y e e s ;

t . " U S C P A " means t h e U n i t e d S t a t e s
E n v i r o n m e n t a l P r o t e c t i o n A g e n c y ;
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u. "Work" means all r e m e d i a l , m i t i g a t i v e ,
c o r r e c t i v e , and o t h e r a c t i o n s to be p e r f o r m e d by C o t t e r ,
requ ir ed by or d e s c r i b e d in t h i s C o n s e n t D e c r e e , R A P , any
s c h e d u l e s or p l a n s e s t a b l i s h e d by the t e r m s o f t h i s C o n s e n t
D e c r e e , the t e r m s , c o n d i t i o n s and s c h e d u l e s conta ined in any
F i n a l S u b m i t t a l , and in L i c e n s e Amendment 24.

I V . C O M M I T M E N T S O F S T A T E A N D C O T T E R
A . T h e P a r t i e s agree a n d t h e Cour t hereby f i n d s

that the o b l i g a t i o n s imposed by th i s Consent Decree require
p e r f o r m a n c e by C o t t e r o f a c t i o n s which ar e r e a s o n a b l y d e s i g n e d
t o p r o t e c t t h e p u b l i c h e a l t h , w e l f a r e a n d environment f r o m
h a z a r d o u s s u b s t a n c e s which may be i d e n t i f i e d at or f r o m the

, H i l l F a c i l i t y . A n y e n f o r c e m e n t o f t h e o b l i g a t i o n s i m p o s e d b y
t h i s Consent Decree c o n s t i t u t e an ac t i on or p r o c e e d i n g by the
S t a t e t o e n f o r c e t h e S t a t e ' s p o l i c e o r r e g u l a t o r y power.

B. C o t t e r a g r e e s t o and s h a l l t i m e l y f i n a n c e bo th
t h e W o r k a n d t h e F u l l S u r e t y . I n a d d i t i o n . C o t t e r a g r e e s t o
and sha l l t i m e l y and p r o p e r l y p e r f o r m the W o r k at its own
cost .

C . T h e S t a t e s h a l l oversee C o t t e r ' s p e r f o r m a n c e o f
t h e W o r k f o r c on s i s t en cy and c o m p l i a n c e w i t h t h e p r o v i s i o n s o f
t h i s Consent Decree , which o b l i g a t i o n i s more f u l l y d e s c r i b e d
i n S e c t i o n V I I herein.
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0. In the event of a c o n f l i c t b e tween any
r e q u i r e m e n t , t e rm or p r o v i s i o n of t h i s C o n s e n t Decree and any
r e q u i r e m e n t , t erm or p r o v i s i o n o f th e RAP or F i n a l S u b m i t t a l s
t h e r e u n d e r , t h e r e q u i r e m e n t s , t e r m s a n d p r o v i s i o n s o f t h i s
C o n s e n t Decre e s h a l l c o n t r o l . ( F o r t h e p u r p o s e s o f t h i s
P a r a g r a p h D, the term "Consent Decree" does not i n c l u d e the
" R A P . " )

E. T h i s C o n s e n t Decr e e c o n t a i n s t h e e n t i r e
agreement between the P a r t i e s . Any p r i o r a g r e e m e n t s ,
u n d e r s t a n d i n g s o r d i s c u s s i o n s b e tween th e P a r t i e s c o n c e r n i n g
any of the m a t t e r s c o n t a i n e d h e r e in s h a l l be of no f o r c e or
e f f e c t a f t e r t h e e f f e c t i v e d a t e o f t h i s Consent Decree.

V . R E M E D I A L A C T I O N
A. The W o r k s h a l l be p e r f o r m e d by C o t t e r a t i t s

e x p e n s e in a c c ordanc e w i t h t h i s Con s en t Decree .
B. The W o r k s h a l l be c o n d u c t e d by C o t t e r in a good

and w o r k m a n l i k e manner and s h a l l be p e r f o r m e d in a c c o r d a n c e
w i t h the p u r p o s e s , s t a n d a r d s and r e q u i r e m e n t s and w i t h i n the
t ime p e r i o d s p r e s c r i b e d i n t h e C o n s e n t Decre e . P e r f o r m a n c e o f
the W o r k sha l l be s u b j e c t to o v e r s i g h t by the S t a t e p u r s u a n t
t o S e c t i o n V I I below.

C . S u b j e c t t o t h e p r o v i s i o n s o f S e c t i o n s X I V a n d
XXVI b e l o w , th e W o r k s h a l l b e c o n d u c t e d in a c cordance w i t h a l l
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a p p l i c a b l e f e d e r a l , s t a t e a n d l o c a l s t a t u t e s , r e g u l a t i o n s a n d
o r d i n a n c e s .

D . S u b j e c t t o S e c t i o n X Z V ( F ) b e l o w , C o t t e r s h a l l
a p p l y f o r , o b t a i n , a n d c o m p l y w i th a l l r equ i s i t e f e d e r a l ,
s t a t e a n d l o ca l p e r m i t s , l i c e n s e s , a p p r o v a l s , a n d c on s en t s
n e c e s s a r y t o p e r f o r m t h e W o r k . I f C o t t e r n o t i f i e s t h e S t a t e
t h a t , i n o r d e r t o d i s c h a r g e i t s o b l i g a t i o n s under t h i s C o n s e n t
Decre e , it is nece s sary to ob ta in a c e r ta in p e r m i t , l i c e n s e ,
a p p r o v a l , o r c o n s e n t , t h e S t a t e s h a l l u s e i t s best e f f o r t s
w i t h i n i t s a u t h o r i t y t o a s s i s t C o t t e r in o b t a i n i n g such
p e r m i t , l i c e n s e , a p p r o v a l or consent deemed n e c e s s a r y by the
P a r t i e s .

C . C o t t e r s h a l l , a t i t s s o l e e x p e n s e , p r e p a r e a n d
i submit t o t h e S t a t e f o r review a p r o p o s e d p l a n ( s ) o f

s u b s t i t u t i o n or ex change , pur suant to C o l o r a d o Revised
S t a t u t e s sec. 37-60-120 ( 1 9 7 3 ) , a n d a p r o p o s e d p l a n ( s ) f o r
a u g m e n t a t i o n , which a u g m e n t a t i o n p l a n ( s ) s h a l l a l s o b e f i l e d
w i t h D i v i s i o n 2 o f the W a t e r C o u r t , f or any ground water and
s u r f a c e water d e p l e t i o n s to the A r k a n s a s River and i t s
t r i b u t a r i e s r e l a t i n g t o t h e p e r f o r m a n c e o f t h e W o r k . T h e
p l a n ( s ) f o r s u b s t i t u t i o n o r e x c h a n g e s h a l l b e s u b m i t t e d
s i m u l t a n e o u s l y w i t h th e s u b m i s s i o n t o th e S t a t e o f t h e
p r o p o s a l , p l a n or r epor t to do the W o r k . Any W o r k that may
r e s u l t in ground w a t e r or s u r f a c e w a t e r d e p l e t i o n s to the
A r k a n s a s River or i t s t r i b u t a r i e s s h a l l not be commenced u n t i l
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r̂-// a p l a n t s ) ' f o r s u b s t i t u t i o n o r e x c h a n g e h a s been a p p r o v e d b y
t h e S t a t e E n g i n e e r o n b e h a l f o f t h e S t a t e a n d i m p l e m e n t e d b y
C o t t e r a t i t s s o l e e x p e n s e . T h e p r o p o s e d a u g m e n t a t i o n p l a n ( s )
s h a l l b e s u b m i t t e d to the S t a t e and f i l e d w i t h the W a t e r Court
w i t h i n t h i r t y ( 3 0 ) days o f a p p r o v a l b y t h e S t a t e E n g i n e e r o f
t h e p l a n ( s ) f o r s u b s t i t u t i o n o r e x change . C o t t e r s h a l l
d i l i g e n t l y p r o c e e d t o o b t a i n a p p r o v a l o f t h e W a t e r C o u r t o f
t h e p r o p o s e d a u g m e n t a t i o n p l a n ( s ) a n d t h e a p p r o v e d
a u g m e n t a t i o n p l a n ( s ) s h a l l b e i m p l e m e n t e d by C o t t e r a t i t s
s o l e e x p e n s e .

F . T h e S t a t e s h a l l n o t u n r e a s o n a b l y d e l a y o r
i n t e r f e r e w i t h t h e o r d e r l y p r o g r e s s o f t h e W o r k o r w i t h t h e

m ± o r d i n a r y m i l l o p e r a t i o n s o f C o t t e r a t t h e K i l l F a c i l i t y . T h e
^ j e x e r c i s e b y t h e S t a t e o f i t s r i g h t s a n d o b l i g a t i o n s under t h i s

C o n s e n t Decree s h a l l no t c o n s t i t u t e u n r e a s o n a b l e d e l a y or
i n t e r f e r e n c e .

G . T h e S t a t e s h a l l p e r f o r m i t s o b l i g a t i o n s under
t h i s Cons en t Decree w i t h i n t h e t ime p e r i o d s s p e c i f i e d , u n l e s s
an e x t e n s i o n o f t ime t o a c t i s r e a s o n a b l e . If th e P a r t i e s ar e
unable to agret to an e x t e n s i o n o f t ime for the S t a t e to a c t ,
they sha l l proce ed pursuant t o S e c t i o n s X I I a n d X I I I be low.
The o b l i g a t i o n o f t h e S t a t e t o a c t s h a l l b e s tayed p e n d i n g
d i s p u t e r e s o l u t i o n . F a i l u r e o f t h e S t a t e t o a c t upon a n y
p r o p o s a l , p l a n , r e p o r t o r o t h e r s u b m i t t a l f r o m C o t t e r w i t h i n
t h e e s t a b l i s h e d t ime s h a l l b e d e e m e d c o n s t r u c t i v e r e j e c t i o n o f
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th e s u b m f t t a l , and th e P a r t i e s s h a l l p r o c e e d pur suan t t o
S e c t i o n s X I Z a n d X I I I . S u c h c o n s t r u c t i v e r e j e c t i o n s h a l l n o t
waive, or b e deemed t o p r e v e n t th e a p p l i c a t i o n o f , th e " f o r c e
m a j e u r e " p r o v i s i o n s o f S e c t i o n I X .

E. 1. C o t t e r sha l l submit to the S t a t e c e r ta in
p r o p o s a l s , p l a n s , r e p o r t s a n d o t h e r s u b m i t t a l s r e l a t i n g t o
various e l e m e n t s o f the W o r k as r equired by t h i s Consent
Decre e . C o t t e r s h a l l make a l l s u b m i t t a l s w i t h i n t h e t ime
p e r i o d s s p e c i f i e d in the C o n s e n t Decre e , s u b j e c t t o the
p r o v i s i o n s o f S e c t i o n s IX and X belov. The S t a t e sha l l review
and act upon each s u b a i t t a l as required by the Cons en t Decree .
T h e S t a t e s h a l l review each s u b m i t t a l t o d e t e r m i n e
a c c e p t a b i l i t y pur suant t o th e p u r p o s e s , s t a n d a r d s and
requirement s o f t h i s Consent Decree. The S t a t e s ha l l ac t upon
each s u b m i t t a l by n o t i f y i n g C o t t e r in w r i t i n g that e i t h e r :

a. The p r o p o s a l , p l a n , r e p o r t or o t h e r
s u b m i t t a l i s a c c e p t a b l e ; or

b. The p r o p o s a l , p l a n , r e p o r t or o th er
submi t ta l is u n a c c e p t a b l e , in which case, the r e a s o n ( s ) the
s u b m i t t a l i s u n a c c e p t a b l e s h a l l b e s t a t e d wi th s p e c i f i c i t y .

2 . I f t h e s u b m i t t a l i s a c c e p t a b l e . C o t t e r
s h a l l proceed t o t i m e l y p e r f o r m th e W o r k in accordance w i t h
t h i s Consent Decree and F i n a l S u b m i t t a l s and in accordance
wi th a l l p l a n s a n d s c h e d u l e s contained there in. I f t h e S t a t e
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c l a i m s tha t t h e s u b m i t t a l i s u n a c c e p t a b l e , t h e P a r t i e s s h a l l
p r o c e e d i n a c c o r d a n c e w i t h S e c t i o n s X I I a n d X I Z Z .

Z . C o t t e r s h a l l p e r m i t t h e S t a t e , d u r i n g t h e
e x e r c i s e o f i t s o v e r s i g h t r o l e p u r s u a n t t o S e c t i o n V I I b e l o w ,
to ob s erve the p e r f o r m a n c e o f the work by C o t t e r , so that the
S t a t e may advi s e C o t t e r o f any u n a c c e p t a b l e p e r f o r m a n c e or
f a i l u r e o f a r e m e d i a l a c t i o n component o f t h e W o r k d u r i n g t h e
t ime i t i s b e ing p e r f o r m e d . D u r i n g the t ime W o r k i s b e i n g
p e r f o r m e d , i f the S t a t e knows or has reason to know that t h e r e
has been u n a c c e p t a b l e p e r f o r m a n c e or f a i l u r e o f a r e m e d i a l
a c t i o n componen t o f t h e W o r k , t h e s t a t e s h a l l u s e i t s best
e f f o r t s t o p r o m p t l y n o t i f y C o t t e r o f such. A n y f a i l u r e o f t h e

_ ^ S t a t e t o p r o m p t l y n o t i f y C o t t e r p u r s u a n t t o t h i s P a r a g r a p h I
v , s h a l l no t o p e r a t e a s a waiver or e s t o p p e l o f th e Sta t e ' s o t h e r

r i g h t s a n d o b l i g a t i o n s under t h i s C o n s e n t Decree .
J . 1 . S u b j e c t t o t h e p r o v i s i o n s o f S e c t i o n s X I I

a n d X Z Z Z , i n t h e event o f e i t h e r t h e occurrence a n d / o r
d i s c o v e r y o f a c o n d i t i o n a t o r r e l a t i n g t o t h e H i l l F a c i l i t y
or I m p a c t e d A r e a ( s ) , which was unknown or u n d e t e c t e d on the
e f f e c t i v e da t e o f t h i s Cons en t D e c r e e , and which c o n d i t i o n may
p r e s e n t a s u b s t a n t i a l adver s e e f f e c t or consequence to the
p u b l i c h e a l t h , w e l f a r e or th e env i ronment , C o t t e r s h a l l submit
t o t h e S t a t e f o r review a p l a n t o p e r f o r m a d d i t i o n a l o r
rev i s ed W o r k t o r e m e d i a t e , m i t i g a t e or corre c t th e c o n d i t i o n .
T h e S t a t e s ha l l review a n d a c t upon t h e p l a n w i t h i n s i x t y ( 6 0 )

-16-



\ s _ y ' days o f f t s r e c e i p t . T h e S t a t e s h a l l a c t upon each p l a n b y
n o t i f y i n g C o t t e r i n w r i t i n g that e i t h e r :

a. The p l a n i s a c c e p t a b l e ; or
b. The p l a n i s u n a c c e p t a b l e , in which

case the r e a s o n ( s ) the p l a n i s u n a c c e p t a b l e s h a l l b e s t a t e d
w i t h s p e c i f i c i t y .

2 . I f t h e p l a n i s a c c e p t a b l e . C o t t e r s h a l l
p r o c e e d t o t i m e l y p e r f o r m th e a d d i t i o n a l o r r ev i s ed W o r k in
accordance w i t h t h i s C o n s e n t Decree a n d F i n a l S u b m i t t a l s a n d
in accordance with all p l a n s and s c h e d u l e s contained t h e r e i n .
I f t h e s u b m i t t a l i s u n a c c e p t a b l e , t h e P a r t i e s s h a l l p r o c e e d i n
accordance w i t h S e c t i o n s X I I a n d X I I I .

_^ K. 1. when C o t t e r has c o m p l e t e d a r emedia l ac t ion
. c omponent o f th e W o r k , i t s h a l l submit t o the S t a t e a w r i t t e n

no t i c e o f t h e c o m p l e t i o n w i t h i n f i v e ( 5 ) days o f t h e d a t e o f
c o m p l e t i o n and a f i n a l r e p o r t , p u r s u a n t t o th e R A P , w i t h i n th e
t ime s p e c i f i e d i n t h e R A P . T h e S t a t e s h a l l review each f i n a l
r e p o r t t o d e t e r m i n e a c c e p t a b i l i t y p u r s u a n t t o t h e . p u r p o s e s ,
s t a n d a r d s a n d r e q u i r e m e n t s o f t h i s C o n s e n t Decree . T h e S t a t e
s h a l l a c t upon each f i n a l r e p o r t w i t h i n the t ime s p e c i f i e d in
the RAP by g iv ing C o t t e r w r i t t e n not i c e that e i t h e r :

a. The f i n a l r e p o r t i s a c c e p t a b l e and the
p a r t i c u l a r r emed ia l a c t i on c o m p o n e n t o f t h e W o r k ha s been
s a t i s f a c t o r i l y c o m p l e t e d ; o r
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v^y1 "" b. The f i n a l r e p o r t is u n a c c e p t a b l e
a n d / o r t h e p e r f o r m a n c e o f t h e p a r t i c u l a r r emed ia l ac t ion
componen t o f the W o r k i s u n a c c e p t a b l e in which case the
r e a s o n ( s ) s h a l l b e s t a t e d w i t h s p e c i f i c i t y .

2 . T h e no t i c e may, a t t h e S t a t e ' s o p t i o n ,
e i t h e r i d e n t i f y t h e a p p r o p r i a t e a d d i t i o n a l o r r ev i s ed W o r k
which s h a l l be p e r f o r m e d by C o t t e r a t i t s e x p e n s e , a n d / o r may
require C o t t e r t o d e v e l o p and submit w i t h i n a r e a s o n a b l e t ime
a p l a n f o r t h e p e r f o r m a n c e o f t h e a p p r o p r i a t e a d d i t i o n a l o r
rev i s ed W o r k which s h a l l b e p e r f o r m e d , upon a p p r o v a l by the
S t a t e , b y C o t t e r a t i t s e x p e n s e .

3 . I f t h e S t a t e g iv e s w r i t t e n no t i c e o f
^ _ u n a c c e p t a b l e p e r f o r m a n c e pur suant t o P a r a g r a p h K ( l ) ( b ) , above,
v , w i t h i n f i v e ( S ) days o f t h e r e c e i p t o f t h e n o t i c e . C o t t e r

s h a l l give t h e S t a t e a w r i t t e n r e s p o n s e , e i t h e r :
a . A c c e p t i n g t h e S t a t e ' s d e t e r m i n a t i o n

a n d i n i t i a t e t h e p e r f o r m a n c e o f t h e a p p r o p r i a t e a d d i t i o n a l o r
r ev i s ed W o r k in a t i m e l y f a s h i o n , in which ease the P a r t i e s
s h a l l m o d i f y the RAP and amend the Cons en t D e c r e e , i f
ne c e s s ary , pursuant t o S e c t i o n X X I I I ; o r

b . C o n t e s t i n g t h e S t a t e ' s d e t e r m i n a t i o n
and s t a t i n g i t s reasons w i t h s p e c i f i c i t y , in which case the
P a r t i e s s h a l l i m m e d i a t e l y commence d i s p u t e r e s o l u t i o n p u r s u a n t
t o S e c t i o n s X I I a n d X I I I .
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4. In the event that the P a r t i e s invoke the
d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I a n d X I I I o f t h i s
C o n s e n t Decree w i t h r e g a r d to a no t i c e o f u n a c c e p t a b l e
p e r f o r m a n c e i s sued b y t h e S t a t e , t h e f i n a l d e c i s i o n r e s u l t i n g
f r o m such d i s p u t e s h a l l r e s o l v e t h e need f o r , t h e nature o f
a n d t h e t ime p e r i o d f o r u n d e r t a k i n g a n y a p p r o p r i a t e a d d i t i o n a l
or r ev i s ed W o r k to be u n d e r t a k e n in consequence of any
u n a c c e p t a b l e p e r f o r m a n c e , which W o r k s h a l l b e i m p l e m e n t e d by
C o t t e r at its e x p e n s e or by the s t a t e in the event of f a i l u r e
or r e f u s a l o f C o t t e r to t i m e l y i m p l e m e n t such ac t i ons in
ac cordanc e w i t h t h e p l a n ( s ) e s t a b l i s h e d . I f t h e S t a t e
i m p l e m e n t s said d e c i s i o n , C o t t e r s h a l l p a y t o t h e S t a t e a l l
c o s t s and e x p e n s e s incurred or to be incurred by the S t a t e in

v / p e r f o r m a n c e o f said W o r k o r i f C o t t e r f a i l s o r r e f u s e s t o
p r o v i d e such mon i e s , t h e S t a t e may o b t a i n them f r o m th e s u r e t y
a r r a n g e m e n t e s t a b l i s h e d pur suant t o S e c t i o n X V .

L. C o t t e r s h a l l c o m p l e t e a review o f th e W o r k no t
l e s s o f t e n than once each f i v e ( 5 ) years a f t e r t h e i n i t i a t i o n
of the W o r k . The p u r p o s e o f the review s h a l l be to assure
that human h e a l t h and the environment are b e ing p r o t e c t e d by
th e W o r k be ing i m p l e m e n t e d . C o t t e r s h a l l submit a w r i t t e n
r e p o r t t o t h e S t a t e s t a t i n g w i t h s p e c i f i c i t y t h e r e s u l t s o f
t h e review w i t h i n t h e t ime f o r c o m p l e t i o n o f t h e review. I f
the S t a t e d e t e r m i n e s based on i t s review and the r e p o r t that
a d d i t i o n a l r e m e d i a l , c o r r e c t i v e o r m i t i g a t i v e a c t i on s ar e

-19-



a p p r o p r i a t e , the S t a t e may seek m o d i f i c a t i o n o f the RAP or
amendment o f t h e Conc en t D e c r e e p u r s u a n t t o S e c t i o n X X I I I , o r ,
in the event a c o n d i t i o n a t or r e l a t e d to the M i l l F a c i l i t y
may p r e s e n t an imminent and s u b s t a n t i a l e n d a n g e r m e n t to p u b l i c
h e a l t h , w e l f a r e o r t h e e n v i r o n m e n t , t h e S t a t e m a y p r o c e e d
p u r s u a n t t o S e c t i o n V I .

V I . S P E C I A L R E S P O N S E A U T H O R I T Y
A. in the event that a c o n d i t i o n at or r e l a t e d to

t h e K i l l F a c i l i t y o r I m p a c t e d A r e a s m a y p r e s e n t a n imminent
and s u b s t a n t i a l endangerment t o p u b l i c h e a l t h , w e l f a r e or the
e n v i r o n m e n t , t h e S t a t e may:

1. Order C o t t e r to p e r f o r m the W o r k in
v j c o m p l i a n c e w i t h t h i s C o n s e n t D e c r e e , a n d / o r i m p l e m e n t a c t i o n s

a p p r o p r i a t e t o e l i m i n a t e , correc t o r m i t i g a t e t h e
e n d a n g e r m e n t . N o s tay o f C o t t e r ' s o b l i g a t i o n s under t h i s
P a r a g r a p h A s h a l l b e g r a n t e d u n l e s s C o t t e r e s t a b l i s h e s tha t
i t s f a i l u r e to p e r f o r m any such o b l i g a t i o n w i l l not po s e an
imminent and s u b s t a n t i a l endangerment to the p u b l i c h e a l t h ,
w e l f a r e o r environment. I f C o t t e r f a i l s o r r e f u s e s t o p e r f o r m
such W o r k a n d / o r i m p l e m e n t such a c t i o n s in ac cordance w i t h the
s c h e d u l e contained i n t h e S t a t e ' s o r d e r , t h e S t a t e may, w i t h
p r i o r o r c o n t e m p o r a n e o u s no t i c e t o C o t t e r , p e r f o r m t h e W o r k
a n d / o r i m p l e m e n t such act ions. In th e event th e S t a t e
p e r f o r m s such W o r k or i m p l e m e n t s such a c t i o n s pur suan t t o t h i s
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P a r a g r a p h A , t h e S t a t e s h a l l b e e n t i t l e d t o o b ta in t h e moni e s
d e t e r m i n e d n e c e s s a r y b y t h e S t a t e t o p e r f o r m t h e W o r k a n d / o r
i m p l e m e n t such a c t i o n s f r o m C o t t e r , o r i f C o t t e r f a i l s o r
r e f u s e s t o t i m e l y p r o v i d e such monie s , then f r o m the sur e ty
a r r a n g e m e n t p u r s u a n t t o S e c t i o n X V . U p o n r e c e i p t o f t h e
S t a t e ' s o r d e r o r n o t i c e p u r s u a n t t o t h i s P a r a g r a p h A , C o t t e r
m a y invoke t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I
a n d X I I I t o examine only w h e t h e r , under t h e c i r c u m s t a n c e s , t h e
a c t i v i t y u n d e r t a k e n i s / w a s n e c e s s a r y a n d / o r whe th er t h e amount
d e t e r m i n e d a n d / o r e x p e n d e d b y t h e S t a t e i s / w a s r e a s o n a b l e .
I f , under t h e c i r c u m s t a n c e s , t h e a c t i v i t y i s f i n a l l y
d e t e r m i n e d to be n e c e s s a r y and the e x p e n d i t u r e r e a s o n a b l e ,
C o t t e r s h a l l have no recourse a g a i n s t the S t a t e and s h a l l
w i t h i n t h i r t y ( 3 0 ) days o f t h e d e t e r m i n a t i o n , r e p l a c e a n y
f u n d s removed f r o m th e sure ty e s t a b l i s h e d pursuant t o S e c t i o n
XV so as to m a i n t a i n the amount of s u r e t y then required by
S e c t i o n X V . I f , under t h e c i r c u m s t a n c e s , t h e a c t i v i t y i s
f i n a l l y d e t e r m i n e d to be unnece s sary or the e x p e n d i t u r e
unrea sonab l e , the only r e l i e f a v a i l a b l e to C o t t e r sha l l be the
re imbur s ement o f that p o r t i o n o f th e monies u n r e a s o n a b l y t a k e n
or e x p e n d e d by the S t a t e and of the r ea s onab l e c o s t s of
r e s t o r i n g a n y p o r t i o n o f t h e K i l l f a c i l i t y a n d / o r I m p a c t e d
A r e a s t o t h e i r c o n d i t i o n p r i o r t o t h e S t a t e ' s a c t i on , i f such
r e s t o r a t i o n i s a p p r o p r i a t e . S u c h sums s h a l l be r e imbur s ed
w i t h i n t h i r t y ( 3 0 ) days o f t h e f i n a l d e t e r m i n a t i o n . N o t h i n g
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i n t h i s S u b p a r a g r a p h ( 1 ) s h a l l b e c o n s t r u e d t o . a u t h o r i z e a n y
a c t i o n p r o h i b i t e d by P a r a g r a p h B o f t h i s S e c t i o n ; or

2. S e e k , w i t h not i c e to C o t t e r , upon a
f o r t h w i t h h e a r i n g b e f o r e t h e S p e c i a l M a s t e r o r b e f o r e t h i s
Cour t p u r s u a n t to P a r a g r a p h D of t h i s S e c t i o n , an o r d e r
c o m p e l l i n g c o m p l i a n c e wi th t h i s C o n s e n t D e c r e e , a n d / o r t o
i m p l e m e n t c o r r e c t i v e a n d / o r m i t i g a t i v e a c t i o n s n e c e s s a r y t o
abate the imminent and s u b s t a n t i a l e n d a n g e r m e n t .

B. W h e n e v e r th e S t a t e u n d e r t a k e s any p a r t o f th e
W o r k , a n d / o r c o r r e c t i v e o r m i t i g a t i v e a c t i on pur suant t o
S e c t i o n V o r S e c t i o n V I ( A ) above, C o t t e r s h a l l n o t i n t e r f e r e
w i t h , i m p e d e , o r o t h e r w i s e h i n d e r o r d e l a y t h e S t a t e ' s
p e r f o r m a n c e o f such W o r k a n d / o r ac t i on. In the event that the
S t a t e u n d e r t a k e s a n y such p e r f o r m a n c e . C o t t e r s h a l l have
a v a i l a b l e on ly that r e l i e f which i s s p e c i f i e d i n S e c t i o n V I ( A )
above and sha l l not be e n t i t l e d to seek or ob ta in any other
o r d e r which i n t e r f e r e s w i t h , i m p e d e s o r o t h e r w i s e h i n d e r s o r
d e l a y s t h e S t a t e ' s p e r f o r m a n c e o r acce s s t o t h e monie s
d e s c r i b e d i n S e c t i o n V o r S e c t i o n V I ( A ) above. N o t h i n g i n
t h i s P a r a g r a p h B s h a l l be c on s t ru ed to l i m i t or i m p a i r any
r i g h t s C o t t e r may have under f e d e r a l or s t a t e law to s e e k ,
f o l l o w i n g t h e f i n a l conc lu s ion o f t h e d i s p u t e r e s o l u t i o n
p r o c e s s a u t h o r i z e d i n P a r a g r a p h A ( l ) o f t h i s S e c t i o n ,
a p p r o p r i a t e r e l i e f based o n a c t i v i t i e s o r e x p e n d i t u r e s
u n d e r t a k e n b y t h e S t a t e p u r s u a n t t o t h i s S e c t i o n V I .
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T. W h e t h e r or not an " imminent and s u b s t a n t i a l
e n d a n g e r m e n t " may e x i s t in a p a r t i c u l a r case s h a l l be
d e t e r m i n e d f r o m a n a n a l y s i s o f t h e f a c t s a n d c i r c u m s t a n c e s
p r e v a i l i n g i n that case a n d a p p l i c a b l e lav. H o w e v e r , f o r
p u r p o s e s o f t h i s C o n s e n t Decre e o n l y , "imminent and
s u b s t a n t i a l e n d a n g e r m e n t t o t h e p u b l i c h e a l t h , w e l f a r e , o r t h e
e n v i r o n m e n t , " s h a l l be c o n c l u s i v e l y p r e s u m e d to i n c l u d e
f a i l u r e o f t h e s t r u c t u r a l i n t e g r i t y o f t h e main or s e c o n d a r y
i m p o u n d m e n t .

0. In the event that the S t a t e d e t e r m i n e s tha t a
c o n d i t i o n has a r i s e n which may p r e s e n t an imminent and
s u b s t a n t i a l e n d a n g e r m e n t t o t h e p u b l i c h e a l t h , w e l f a r e o r th e
environment because o f a f a i l u r e o f a r e m e d i a l a c t i o n

v component of the W o r k or an ac tual or t h r e a t e n e d r e l e a s e of a
h a z a r d o u s s u b s t a n c e f r o m t h e K i l l F a c i l i t y , t h e S t a t e m a y
d i r e c t l y p e t i t i o n , wi th n o t i c e t o C o t t e r and without need to
invoke or exhaus t any d i s p u t e r e s o l u t i o n p r o v i s i o n o f t h i s
Consent Decre e , any Court or a d m i n i s t r a t i v e a u t h o r i t y or
t r i b u n a l o f c o m p e t e n t j u r i s d i c t i o n for such r e l i e f a s may be
n e c e s s ary t o i m m e d i a t e l y aba t e t h e d a n g e r o r t h r e a t . I f t h e
S t a t e to e l e c t s , i t may in i t s p e t i t i o n seek d i r e c t review by
t h i s Court and, in that e v e n t , the m a t t e r rai s ed in that
p e t i t i o n s h a l l n o t b e deemed r e f e r r e d t o t h e S p e c i a l M a s t e r
wi thou t f u r t h e r , s p e c i f i c o r d e r o f t h i s C o u r t .
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T . S u b j e c t t o t h e p r o v i s i o n s o f S e c t i o n X I V , t h e
S t a t e n a y a l s o take o t h e r a c t i o n w i t h i n i t s a u t h o r i t y u n d e r
f e d e r a l , s t a t e a n d l o ca l s t a t u t e s , r u l e s , r e g u l a t i o n s a n d
o r d i n a n c e s .

V I I . O V E R S I G H T O F R E M E D I A L A C T I O N
A. P u r s u a n t t o t h e payment p r o v i s i o n s o f

S e c t i o n X V I I I a n d t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f
S e c t i o n s X I I a n d X I I I b e l o w , t h e S t a t e , a t i t s s o l e e x p e n s e ,
s h a l l oversee th e p e r f o r m a n c e o f t h e W o r k f o r c on s i s t en cy and
c o m p l i a n c e w i t h th e p r o v i s i o n s o f t h i s C o n s e n t Decree and w i t h
s u b s e q u e n t l y e n a c t e d , m o d i f i e d , o r p r o m u l g a t e d s t a t u t e s o r
r e g u l a t i o n s which t h e S t a t e a s s e r t s a r e a p p l i c a b l e . I n
a d d i t i o n t o any nec e s sary and p r o p e r o v e r s i g h t which th e S t a t e
m a y u n d e r t a k e a t t h e K i l l F a c i l i t y a n d I m p a c t e d A r e a ( s ) , t h e
S t a t e s h a l l :

1. C o o r d i n a t e o v e r s i g h t under t h i s C o n s e n t
Decree w i t h r e g u l a t o r y a c t i v i t i e s under a p p l i c a b l e s t a t u t e s
and r e g u l a t i o n s to assure that r e g u l a t o r y cost s c h a r g e a b l e to
C o t t e r a r e n o t d u p l i c a t i v e o f t h e c o s t s o f t h e S t a t e ' s
ov er s igh t pursuant t o t h i s S e c t i o n V I I ;

2. S u b j e c t t o s t a t e and f e d e r a l r a d i a t i o n
c on t ro l s t a t u t e s , r e g u l a t i o n s and r u l e s , conduct a l l
i n s p e c t i o n s required under t h e C o l o r a d o R a d i a t i o n C o n t r o l A c t
and r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r w i t h r e s p e c t t o th e
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M i l l F a c i l i t y . Th« cost o f such i n s p e c t i o n * which do no t
u n n e c e c s a r i l y d u p l i c a t e i n s p e c t i o n s c o n d u c t e d under t h i s
C o n s e n t Decree s h a l l b e c h a r g e d t o C o t t e r ' s i n s p e c t i o n c o s t s ,
pur suant to the C o l o r a d o R a d i a t i o n C o n t r o l Act and the
r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r . S t a t e p e r s o n n e l s h a l l
e x e r c i s e t h e i r best e f f o r t s t o m i n i m i z e such d u p l i c a t i o n ; a n d

3. C o o r d i n a t e l i c e n s i n g and p e r m i t t i n g under
s t a t e laws and r e g u l a t i o n s p r o m u l g a t e d th er eunder so as to
m i n i m i z e d u p l i c a t i o n o f c o s t s a n d e f f o r t b y s t a t e p e r s onne l
and to p r e c l u d e i n c o n s i s t e n t r equ i r emen t s .

B. On or b e f o r e the e f f e c t i v e d a t e of t h i s Consent
Decree , th e S t a t e s h a l l d e s i g n a t e an OSC for th e W o r k . The
S t a t e m a y a l s o d e s i g n a t e o t h e r r e p r e s e n t a t i v e s i n c l u d i n g

v / counsel for a n d / o r o t h e r e m p l o y e e s o f the S t a t e and
c o n s u l t a n t s to observe and moni tor all p r o g r e s s of any
a c t i v i t y and to i n s p e c t and c o p y r e c o r d s of any a c t i v i t y
u n d e r t a k e n pur suant to t h i s C o n s e n t Decree pur suant to
P a r a g r a p h A o f t h i s S e c t i o n . I n a d d i t i o n t o t h e a u t h o r i t y
nece s sary and p r o p e r to a c c o m p l i s h the f o r e g o i n g , the OSC
s h a l l have the same a u t h o r i t y as that ve s t ed in a f e d e r a l "On-
S c e n e C o o r d i n a t o r 1 1 under t h e N C P ; p r o v i d e d , however, that t h e
OSC shal l only b t g r a n t e d acce s s t o m i l l o p e r a t i o n s b u i l d i n g s
as may be necessary to f u l f i l l the r e s p o n s i b i l i t i e s of the OSC
p u r s u a n t t o t h i s Cons en t Decree . I n a d d i t i o n :

-25-



^—^ ' 1. The OSC s h a l l be a p p o i n t e d by the E x e c u t i v e
D i r e c t o r of CDE wi th the advic e and consent of the C o l o r a d o
A t t o r n e y G e n e r a l o r t h e i r d u l y d e s i g n a t e d r e p r e s e n t a t i v e s ;

2 . F o l l o w i n g a p p o i n t m e n t o f t h e O S C o r h i s / h e r
s u c c e s s o r , t h e S t a t e s h a l l p r o m p t l y n o t i f y C o t t e r o f t h e name,
t i t l e and q u a l i f i c a t i o n s o f t h e OSC; and

3. The S t a t e s ha l l have the r ight to change
i t s O S C . T h e S t a t e s h a l l n o t i f y C o t t e r i n w r i t i n g a t l e a s t
o n e ( 1 ) week p r i o r t o such change a n d s h a l l p r o v i d e C o t t e r
w i t h the name, t i t l e and q u a l i f i c a t i o n s o f th e i n d i v i d u a l who
w i l l next be s erving as OSC.

~ V I I I . S I T E M A N A G E R F O R R E M E D I A L A C T I O N
\^ A. On or b e f o r e the e f f e c t i v e d a t e o f t h i s Cons en t

D e c r e e , C o t t e r s ha l l d e s i g n a t e , in w r i t i n g , an i n d i v i d u a l
q u a l i f i e d t o b e i t s S H , a n d p r o m p t l y n o t i f y t h e S t a t e o f t h e
name, t i t l e a n d q u a l i f i c a t i o n s o f t h e S K .

B . T h e S K s h a l l oversee C o t t e r ' s p e r f o r m a n c e o f t h e
RAP and s h a l l be r e s p o n s i b l e for the c onduc t , d i r e c t i o n , and
s u p e r v i s i o n o f the W o r k .

C. C o t t e r s h a l l have t h e r i g h t t o change i t s SK.
C o t t e r s h a l l n o t i f y t h e S t a t e i n w r i t i n g a t l e a s t o n e ( 1 ) week
p r i o r to the change , and s h a l l p r o v i d e the S t a t e w i th the
name, t i t l e and q u a l i f i c a t i o n s o f th e i n d i v i d u a l who w i l l next
be s e rv ing as SK.
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D E L A Y O f P E R F O R M A N C E A N D " F O R C E M A J E U R E "
A . A n y f a i l u r e b y C o t t e r t o p e r f o r m o r t i m e l y

p e r f o r m a p a r t i c u l a r o b l i g a t i o n under t h i s C o n s e n t Decree t ha t
is not caused by " f o r c e m a j e u r e " s h a l l be an unexcused d e l a y ,
u n l e s s t h e S t a t e e x p r e s s l y agr e e s in w r i t i n g that th e cause
and l e n g t h o f the d e l a y are r e a s o n a b l e .

B . S u b j e c t t o S e c t i o n 3.1.2 o f t h e R A P , " f o r c e
m a j e u r e " s h a l l excuse t h e p e r f o r m a n c e o r t i m e l y p e r f o r m a n c e ,
as the case may be. " F o r c e m a j e u r e , " for p u r p o s e s of t h i s
C o n s e n t D e c r e e , i s d e f i n e d as a r e a s o n a b l y u n f o r e s e e a b l e event
a r i s i n g f r o m c i r c u m s t a n c e s beyond t h e c on tro l o f C o t t e r which
u n a v o i d a b l y causes a p r e v e n t i o n or d e l a y o f the p e r f o r m a n c e o f
any o b l i g a t i o n under th i s Con s en t D e c r e e , which event or
r e s u l t s of the event could not have been p r e v e n t e d or
m i n i m i z e d by a p p r o p r i a t e measure s . D e p e n d i n g on the
c i r c u m s t a n c e s , " f o r c e m a j e u r e " may i n c l u d e , by way o f e x a m p l e
but no t o f l i m i t a t i o n , the f o l l o w i n g :

1. Act of G o d ;
2. Act of war;
3. Labor d i s t u r b a n c e s i n c l u d i n g s t r i k e s , work

s t o p p a g e s o r o ther s i m i l a r l a b o r d i s p u t e s ; p r o v i d e d that
C o t t e r take s a l l r e a s o n a b l e and n e c e s s a r y ac t i on t o p r o m p t l y
resolve such labor d i s t u r b a n c e s ; and p r o v i d e d f u r t h e r t h a t ,
n o t h i n g h e r e i n s h a l l be de emed to o b l i g a t e C o t t e r or any o t h e r
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p e r s o n o c _ e n t i t y t o f o r e s t a l l o r s e t t l e any such l a b o r
d i s t u r b a n c e a g a i n s t i t s w i l l ;

4. Any m o d i f i c a t i o n , c e s s a t i o n or d e l a y o f the
W o r k caused by s t a t e , f e d e r a l o r l o c a l government a g e n c i e s or
a u t h o r i t i e s ;

5. T i m e r equired to o b t a i n n e c e s s a r y
g o v e r n m e n t a l p e r m i t s , l i c e n s e s , a p p r o v a l s , a n d c o n s e n t s f o r
i m p l e m e n t a t i o n o f the W o r k , which are no t d e s c r i b e d in a F i n a l
S u b m i t t a l , p r o v i d e d that t h e i n i t i a l a p p l i c a t i o n f o r such
p e r m i t , l i c e n s e , a p p r o v a l , or consent was t i m e l y made and
C o t t e r t i m e l y p r o v i d e d a l l i n f o r m a t i o n required t o o b t a i n t h e
same ;

6 . The i n a b i l i t y t o o b t a i n or t i m e l y o b t a i n
acces s to p r o p e r t y not owned or c o n t r o l l e d by C o t t e r n e c e s s a r y
f o r t h e i m p l e m e n t a t i o n o f t h e W o r k , p r o v i d e d that C o t t e r h a s
c o m p l i e d w i t h t h e p r o v i s i o n s o f S e c t i o n X X ( E ) b e l ow; a n d

7. An act or o m i s s i o n of any t h i r d p a r t y over
whom C o t t e r ha s no c o n t r o l , no t i n c l u d i n g C o t t e r ' s a g e n t s ,
C o n t r a c t o r s , and s u b c o n t r a c t o r s .

C . W i t h o u t l i m i t a t i o n , " f o r c e m a j e u r e * s h a l l n o t
in c lude th e f o l l o w i n g :

1. I n c r e a s e d c o s t s or e x p e n s e s in i m p l e m e n t i n g
the W o r k ; and

2. F a i l u r e to a p p l y in a t i m e l y manner and
t i m e l y p r o v i d e a l l required i n f o r m a t i o n f o r a n y ne c e s s ary



g o v e r n m e n t a l p e r m i t , l i c e n s e , a p p r o v a l o r c o n s e n t , o r f a i l u r e
to seek in a t i m e l y manner to o b t a i n any n e c e s s ary acce s s to
p r o p e r t y not owned or c o n t r o l l e d by C o t t e r .

D. 1. In the event C o t t e r knows or has reason to
know that a " f o r c e m a j e u r e " has o c curred or is o c c u r r i n g , or
t h er e has been or w i l l be a d e l a y in the i n c e p t i o n or
c o m p l e t i o n of the W o r k in accordance wi th the s c h e d u l e s set
f o r t h i n t h e C o n s e n t D e c r e e , C o t t e r s h a l l p r o m p t l y p r o v i d e
oral n o t i f i c a t i o n t o th e OSC o f th e " f o r c e m a j e u r e * or o t h e r
d e l a y and i t s cause, and to the e x t e n t p o s s i b l e , the
a n t i c i p a t e d l e n g t h o f t h e " f o r c e m a j e u r e " o r o ther d e l a y , t h e
e l e m e n t s o f the W o r k a f f e c t e d , the mea sure s taken or to be
t a k e n t o pr even t or min imiz e th e e f f e c t s o f t h e " f o r c e
m a j e u r e " or o th e r d e l a y and the t ime w i t h i n which C o t t e r
i n t e n d s to i m p l e m e n t the s e m e a s u r e s ; and

2 . N o t l a t e r than f i v e ( 5 ) bu s in e s s days a f t e r
C o t t e r knows or has reason to know that a " f o r c e m a j e u r e " has
occurred or is o c c u r r i n g or there has been or w i l l be a d e l a y
in the i n c e p t i o n or c o m p l e t i o n of the W o r k in accordance w i t h
th e s c h e d u l e s s e t f o r t h in the C o n s e n t D e c r e e , C o t t e r s h a l l
p r o v i d e t h e S t a t e w i th w r i t t e n no t i c e o f t h e " f o r c e m a j e u r e "
o r other d e l a y s p e c i f y i n g i n d e t a i l t h e a n t i c i p a t e d l e n g t h o f
the " f o r c e m a j e u r e * or o ther d e l a y and i t s cause, the e l e m e n t s
of the W o r k a f f e c t e d , the measure s t a k e n and to be t ak en to
p r e v e n t o r m i n i m i z e t h e e f f e c t s o f t h e " f o r c e m a j e u r e " o r



o t h e r d e t s y , and th e t ine w i t h i n whi ch C o t t e r i n t e n d s t o
i m p l e m e n t these measures . F a i l u r e t o give w r i t t e n no t i c e o f a
" f o r c e m a j e u r e " pur suant t o t h i s P a r a g r a p h 0 ( 2 ) s h a l l b e a
waiver by C o t t e r o f the c l a i m o f " f o r c e m a j e u r e . "

E . T h e P a r t i e s s h a l l m o d i f y t h e R A P , a n d i f
nece s sary j o i n t l y p e t i t i o n the Court f or an amendment t o t h i s
C o n s e n t D e c r e e , p u r s u a n t t o S e c t i o n X X X I I be l ow , a n d s h a l l
amend th e L i c e n s e i f n e c e s sary pur suant t o S e c t i o n XIV b e l ow,
to p r o v i d e such a d d i t i o n a l t ime as may be n e c e s s a r y to a l l o w
c o m p l e t i o n o f the W o r k a f f e c t e d by the " f o r c e m a j e u r e " or
o th e r d e l a y and any a d d i t i o n a l W o r k ne eded because o f the
" f o r c e m a j e u r e " o r o ther d e l a y , i f :

1. The measure s t a k e n or to be taken to
p r e v e n t or m i n i m i z e th e e f f e c t s o f t h e " f o r c e m a j e u r e " or
o t h e r d e l a y and th e t ime w i t h i n which C o t t e r p r o p o s e s t o
i m p l e m e n t th e s e mea sure s are a c c e p t a b l e t o the S t a t e ; and

2. E i t h e r o f the f o l l o w i n g :
( a ) T h e P a r t i e s a g r e e t ha t a " f o r c e

m a j e u r e " has occurred or is o c c u r r i n g ; or
( b ) T h e P a r t i e s agree that t h e d e l a y w a s

o t h e r w i s e r ea s onab l e under the c i r c u m s t a n c e s .
F . I f t h e P a r t i e s d i s a g r e e that t h e d e l a y i s o r w a s

a t t r i b u t a b l e t o a " f o r c e m a j e u r e " o r i f t h e P a r t i e s d i s a g r e e
about the measures taken or to be t a k e n to p r e v e n t or m i n i m i z e
t h e d e l a y r e s u l t i n g f r o m a " f o r c e m a j e u r e " o r i f they d i s a g r e e



( . about t h r - t i m e t a b l t by which C o t t e r i n t e n d s to i m p l e m e n t t h o s e
measur e s , then the d i s p u t e s h a l l be r e s o l v e d pursuant to the
p r o v i s i o n s o f S e c t i o n s X I I a n d X I I I be l ow.

G . N o t w i t h s t a n d i n g a n y o t h e r p r o v i s i o n o f t h i s
C o n s e n t D e c r e e , absent a " f o r c e m a j e u r e " or e x p r e s s a g r e e m e n t
b y t h e S t a t e p u r s u a n t t o P a r a g r a p h E ( 2 ) ( b ) o f t h i s S e c t i o n ,
C o t t e r s h a l l no t be excused f r o m the consequence o f any d e l a y
( i n c l u d i n g a n y a p p l i c a b l e p e n a l t i e s a n d / o r c o n t e m p t s a n c t i o n s )
or be e n t i t l e d to u n i l a t e r a l l y invoke the d i s p u t e r e s o l u t i o n
p r o c e d u r e s under S e c t i o n s X I X a n d X X I I o f t h i s Con s en t Decree
w i t h r egard to w h e t h e r the d e l a y was o t h e r w i s e r e a s o n a b l e
under the c i r c u m s t a n c e s .

f X . N O T I C E S . R E P O R T I N G A N D RECORD K E E P I N G
A. Xn the event C o t t e r d e t e r m i n e s that there i s or

may be a f a i l u r e o f any r e m e d i a l a c t i o n component o f the W o r k
to meet the p u r p o s e s , s t a n d a r d s or r e q u i r e m e n t s of the C o n s e n t
D e c r e e , C o t t e r s h a l l i m m e d i a t e l y p r o v i d e oral n o t i f i c a t i o n t o
the OSC of the actual or a n t i c i p a t e d f a i l u r e and its cause.
N o t l a t e r than f i v e ( 5 ) bu s ine s s day s a f t e r oral n o t i f i c a t i o n
t o t h e O S C , C o t t e r s ha l l p r o v i d e t h e S t a t e w i th w r i t t e n n o t i c e
s p e c i f y i n g in d e t a i l the ac tual or a n t i c i p a t e d f a i l u r e and i t s
cause, t h e W o r k a f f e c t e d b y t h e ac tual o r a n t i c i p a t e d f a i l u r e ,
the measure s t ak en and to be t a k e n to p r e v e n t , correct a n d / o r
m i t i g a t e th e a c tua l or a n t i c i p a t e d f a i l u r e , and the t ime



w i t h i n which C o t t e r i n t e n d s to i m p l e m e n t the s e measures , which
all s h a l l be s u b j e c t to review and a p p r o v a l by the S t a t e .

B . T h e S t a t e s h a l l p r o v i d e C o t t e r f i v e ( 5 ) d a y s
oral n o t i c e o f t h e d a t e i t w i l l i n i t i a t e r e m e d i a l a c t i o n s
i m p l e m e n t e d by th e S t a t e p u r s u a n t t o S e c t i o n 31 o f t h e R A P .
C o t t e r s h a l l be e n t i t l e d to observe the a c t i o n s taken by the
S t a t e pur suant to S e c t i o n 31 of the RAP and s h a l l be e n t i t l e d ,
at th e o p t i o n and e x p e n s e o f C o t t e r , t o take s p l i t s a m p l e s
p u r s u a n t to S e c t i o n 31 of the R A P .

C . C o t t e r s h a l l p r o v i d e t h e S t a t e w i th f i v e ( 5 )
d a y s oral n o t i c e o f t h e d a t e s i t w i l l i n i t i a t e t h e r e m e d i a l ,
c o r r e c t i v e , or m i t i g a t i v e a c t i o n s to be i m p l e m e n t e d by C o t t e r
pursuant to the R A P .

, 0 . C o t t e r s ha l l p r o v i d e to the S t a t e a l l p r o p o s a l s ,
p l a n s , r e p o r t s and o th e r s u b m i t t a l s r equ ired by the C o n s e n t
Decre e .

E. C o t t e r s h a l l submit to the OSC c o p i e s o f a l l
r e p o r t s and required d o c u m e n t a t i o n that r e l a t e to
i m p l e m e n t a t i o n o f the W o r k , which r e p o r t s and d o c u m e n t a t i o n
are o t h e rw i s e required pur suan t to the t erms o f a p p l i c a b l e
f e d e r a l , s t a t e a n d l o ca l s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s ,
l i c e n s e e and p e r m i t s .

F . A l l r e c o r d s , d o c u m e n t s , i n f o r m a t i o n , a n d r a w
d a t a o f whatever k i n d , nature and d e s c r i p t i o n wi th in the
c u s t o d y or contro l o f C o t t e r and i t s C o n t r a c t o r s ,
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\^y s u b c o n t r a c t o r s and a g e n t s r e l a t i n g to p e r f o r m a n c e o£ the work
s h a l l be a v a i l a b l e at all t i m e s to the OSC and any o th er
r e p r e s e n t a t i v e o f t h e S t a t e d e s i g n a t e d i n w r i t i n g b y t h e
E x e c u t i v e D i r e c t o r o f C D H , t h e A t t o r n e y G e n e r a l o f C o l o r a d o o r
b y t h e O S C o r t h e i r d u l y d e s i g n a t e d r e p r e s e n t a t i v e s f o r
i n s p e c t i o n and c o p y i n g .

G . U n t i l c o m p l e t i o n o f t h e W o r k a n d t e r m i n a t i o n o f
t h i s Cons en t Decre e , th e P a r t i e s s h a l l p r e s e r v e , and s h a l l
i n s t r u c t t h e i r C o n t r a c t o r s , s u b c o n t r a c t o r s , c o n s u l t a n t s a n d
a g e n t s t o p r e s e r v e a l l r e c o r d s , d o c u m e n t s a n d i n f o r m a t i o n o f
w h a t e v e r k i n d , na ture o r d e s c r i p t i o n r e l a t i n g t o p e r f o r m a n c e
o f t h e W o r k which ar e no t c o n f i d e n t i a l a t t o r n e y - c l i e n t
c ommuni ca t i on s . U p o n c o m p l e t i o n o f t h e W o r k a n d t e r m i n a t i o n
o f th i s Consent D e c r e e , c o p i e s o f a l l such r e c o r d s , document s
and i n f o r m a t i o n s h a l l b e d e l i v e r e d p r o m p t l y t o t h e r e s p e c t i v e
P a r t i e s .

H . S u b j e c t t o t h e p r o v i s i o n s o f C o l o r a d o Revi s ed
S t a t u t e s sees. 24-72-201 t o -205 ( 1 9 7 3 ) , a l l i n f o r m a t i o n a n d
d o c u m e n t s s u b m i t t e d by C o t t e r t o th e S t a t e pur suant t o t h i s
Consent Decree sha l l be a v a i l a b l e for p u b l i c i n s p e c t i o n and
c o p y i n g .

X I . A C C E S S A N D R E S T R I C T I V E C O V E N A N T S
A . S u b j e c t t o t h e p r o v i s i o n s o f P a r a g r a p h B o f t h i s

S e c t i o n , u n r e s t r i c t e d acces s t o t h e H i l l F a c i l i t y , a n d

-33-



I m p a c t e d _ & r e a s which are owned or c o n t r o l l e d by C o t t e r ,
e x c l u d i n g o f f i c e a r e a s , b u t s u b j e c t t o t h e p r o v i s i o n s o f
S e c t i o n X ( F ) , i s h e r e by g r a n t e d a n d o r d e r e d t o t h e S t a t e f o r
t h e p u r p o s e s o f p e r f o r m i n g t h e o v e r s i g h t f u n c t i o n s o f t h e
S t a t e p u r s u a n t t o S e c t i o n V I I above, p e r f o r m i n g r e m e d i a l ,
c o r r e c t i v e o r m i t i g a t i v e a c t i o n s p u r s u a n t t o S e c t i o n s V ( K ) a n d
V I a n d p e r f o r m i n g t h e W o r k pur suan t t o S e c t i o n X V .

B. As a c o n d i t i o n to acce s s p u r s u a n t to P a r a g r a p h A
o f t h i s s e c t i o n , r e p r e s e n t a t i v e s o f t h e S t a t e s h a l l b e
required t o i d e n t i f y t h e m s e l v e s , c o m p l y w i t h C o t t e r ' s o r d i n a r y
s ign- in a n d s e c u r i t y p r o c e d u r e s , c o m p l y w i t h a l l a p p l i c a b l e
s t a t e a n d f e d e r a l s t a t u t e s , i n c l u d i n g a p p l i c a b l e r e g u l a t i o n s
o f t h e U n i t e d S t a t e s M i n e S a f e t y a n d H e a l t h A d m i n i s t r a t i o n ,
c o m p l y w i t h a p p l i c a b l e h e a l t h a n d s a f e t y r e g u l a t i o n s , p l a n s ,
and p r o c e d u r e s , which r e g u l a t i o n s , p l a n s and p r o c e d u r e s have
been p r o v i d e d to CDH p u r s u a n t to the L i c e n s e and a c k n o w l e d g e
r e c e i p t of an a d v i s e m e n t tha t c e r t a i n h a z a r d s e x i s t or may
e x i s t a t the H i l l F a c i l i t y . S u c h a d v i s e m e n t s h a l l not be in a
f o r m which waives or r equ i r e s the waiver o f r i g h t s or c l a i m s
o t h e r w i s e c o g n i z a b l e under f e d e r a l or s t a t e s t a t u t o r y or
common lav. C o t t e r ' s r igh t t o require c o m p l i a n c e wi th i t s
o r d i n a r y s ign-in and s e c u r i t y p r o c e d u r e s and i t s a p p l i c a b l e
h e a l t h a n d s a f e t y r e g u l a t i o n s , p l a n s a n d p r o c e d u r e s s h a l l n o t
b e used t o i m p e d e o r i n t e r f e r e w i t h t h e S t a t e ' s r i g h t o f
u n r e s t r i c t e d access t o t h e H i l l F a c i l i t y a n d I m p a c t e d A r e a s
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p u r s u a n t T o P a r a g r a p h A o f t h i s S e c t i o n . C o t t e r s h a l l
p r o m p t l y p r o v i d e oral n o t i c e t o t h e O S C o f a n y c l a i m e d
v i o l a t i o n by any r e p r e s e n t a t i v e o f the S t a t e o f i t s o r d i n a r y
s i g n - i n and s e c u r i t y p r o c e d u r e s and i t s a p p l i c a b l e h e a l t h and
s a f e t y r e g u l a t i o n s , p l a n s a n d p r o c e d u r e s that have been
p r o v i d e d to COB p u r s u a n t to the L i c e n s e .

C. N o t h i n g h e r e i n s h a l l b e d e emed t o p r e e m p t , l i m i t
or r e s t r i c t in any way any and all o th er r i g h t s of the S t a t e
t o acces s a t t h e K i l l F a c i l i t y a n d I m p a c t e d A r e a s , i n c l u d i n g
th e r i g h t t o i n s p e c t and c o p y d o c u m e n t s , t ak e s a m p l e s , ob ta in
e v i d e n c e , and e x e r c i s e such o t h e r power s which the S t a t e may
o t h e r w i s e have p u r s u a n t t o any and a l l a p p l i c a b l e f e d e r a l ,
s t a t e a n d l o ca l s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s , ru l e s o f
p r o c e d u r e , l i c e n s e s , a n d p e r m i t s .

D . N o p r o p e r t y o f t h e S t a t e o r i t s c o n s u l t a n t s o r
r e p r e s e n t a t i v e s l e f t a t t h e H i l l F a c i l i t y o r I m p a c t e d A r e a ( s )
s h a l l be deemed a f i x t u r e and al l such p r o p e r t y s h a l l remain
t h e p r o p e r t y o f t h e S t a t e o r i t s c o n s u l t a n t s o r
r e p r e s e n t a t i v e s .

E. 1. To the e x t e n t access to, over, a n d / o r
beneath p r o p e r t y , o ther than th e H i l l F a c i l i t y , which i s no t
owned or c o n t r o l l e d by C o t t e r , i s r equ ired for the p r o p e r and
c o m p l e t e p e r f o r m a n c e o f t h e W o r k , C o t t e r s h a l l e x p e d i t i o u s l y
u s e i t s best e f f o r t s t o o b t a i n such a c c e s s , once th e need f or
such acces s i s i d e n t i f i e d . The need f or access s h a l l b e
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i d e n t i f i e r no l a t e r than th e i d e n t i f i c a t i o n o f t h e l o c a t i o n o f
s p e c i f i c r e m e d i a l , c o r r e c t i v e , o r m i t i g a t i v e a c t i v i t i e s t o b e
p e r f o r m e d o n p r o p e r t y o t h e r than t h e H i l l F a c i l i t y . C o t t e r ' s
best e f f o r t s s h a l l i n c l u d e , b u t a r e n o t l i m i t e d t o , t h e
p a y m e n t o f r e a s o n a b l e f e e s t o o b t a i n t i t l e , r i g h t s - o f - v a y ,
r i g h t s o f e n t r y , e a s e m e n t s , p e r m i t s , a p p r o v a l s , a n d o t h e r
access a g r e e m e n t s . C o t t e r s h a l l not be required .to pay an
u n r e a s o n a b l e f e e f o r acces s .

2. Any acce s s a g r e e m e n t o b t a i n e d by C o t t e r
s h a l l p e r m i t t h e same acces s t o t h e S t a t e f o r t h e p u r p o s e o f
p e r f o r m i n g i t s o v e r s i g h t f u n c t i o n s pur suant t o S e c t i o n V I Z
above, p e r f o r m i n g c o r r e c t i v e , m i t i g a t i v e o r r emed ia l a c t i o n s
pursuant t o S e c t i o n s V ( K ) a n d V I a n d p e r f o r m i n g t h e W o r k
p u r s u a n t t o S e c t i o n X V . I f n e c e s s a r y , t h e S t a t e s h a l l u s e i t s
best e f f o r t s , c o n s i s t e n t w i t h i t s l e g a l a u t h o r i t y t o a s s i s t
C o t t e r i n o b t a i n i n g a c c e s s ; p r o v i d e d t h a t . C o t t e r s h a l l p a y
t h e r e a s o n a b l e f e e s t o o b t a i n acces s .

F . T o t h e e x t en t t h e r emed ia l a c t i on s p e r f o r m e d b y
the S t a t e pursuant to S e c t i o n 31 of the RAF requires access to
p r o p e r t y not owned or c o n t r o l l e d by C o t t e r , the S t a t e s h a l l be
r e s p o n s i b l e f o r o b t a i n i n g acces s a g r e e m e n t s t o such p r o p e r t y .
S u c h a g r e e m e n t s s h a l l p e r m i t r e a s o n a b l e acce s s t o C o t t e r f o r
t h e p u r p o s e o f o b s e rv ing t h e a c t i v i t i e s o f t h e S t a t e p u r s u a n t
t o S e c t i o n X ( B ) above. I f n e c e s s a r y , C o t t e r s h a l l u s e i t s
best e f f o r t s , no t i n c l u d i n g th e payment o f access f e e s , t o



a s s i s t the. S t a t e i n o b t a i n i n g acce s s . I n t h e event C o t t e r
owns or c o n t r o l s the p r o p e r t y , C o t t e r s h a l l grant access to
th e S t a t e and i t s c o n s u l t a n t s and a g e n t s .

G . N o conveyance o f t i t l e , e a s e m e n t , o r a n y o t h e r
l e g a l i n t e r e s t i n a n y p o r t i o n o f t h e M i l l F a c i l i t y s h a l l b e
consummated wi thout a p r o v i s i o n p e r m i t t i n g the c o n t i n u e d ,
u n i m p e d e d o p e r a t i o n and m a i n t e n a n c e o f a l l c o m p o n e n t s o f and
a l l s t r u c t u r e s a n d i m p r o v e m e n t s r e s u l t i n g f r o m o r r e l a t e d t o
th e W o r k , t h e t i m e l y p e r f o r m a n c e o f any W o r k t o b e done
pursuant to t h i s Consent Decr e e , and the u n r e s t r i c t e d access
t o t h e H i l l F a c i l i t y g r a n t e d t o t h e S t a t e h e r e i n , a n d a l l such
conveyances o f t i t l e a n d / o r a n y l e g a l i n t e r e s t i n a n y p o r t i o n
o f t h e K i l l F a c i l i t y s h a l l c o n t a i n a covenant t o p e r m i t such
u n r e s t r i c t e d access and the u n i m p e d e d o p e r a t i o n and

V_/ m a i n t e n a n c e of such s t r u c t u r e s and i m p r o v e m e n t s and
p e r f o r m a n c e o f such W o r k . A t l e a s t n i n e t y ( 9 0 ) days p r i o r t o
any conveyance of t i t l e or any i n t e r e s t in all or any p o r t i o n
o f t h e H i l l F a c i l i t y , t h e p e r s o n ( s ) owning such p r o p e r t y '
a n d / o r l e g a l i n t e r e s t s h a l l n o t i f y t h e S t a t e b y r e g i s t e r e d
mail o f t h e in t en t o f such p e r s o n ( s ) t o convey t i t l e a n d / o r
any l e g a l in t er e s t in such p r o p e r t y . T h i s no t i c e s h a l l
c o n t a i n a d e t a i l e d d e s c r i p t i o n o f t h e l e g a l i n t e r e s t and
p r o p e r t y i n t e n d e d to be conveyed, an i d e n t i f i c a t i o n of and
current m a i l i n g a d d r e s s f o r t h e p e r s o n ( s ) t o whom such l e g a l
i n t e r e s t w i l l be conveyed, and an exact copy of the
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p r o v i s i o n T s ) o f t h e c onveyance i n s t r u m e n t p e r m i t t i n g t h e
c o n t i n u e d o p e r a t i o n , m a i n t e n a n c e , p e r f o r m a n c e a n d u n r e s t r i c t e d
acce s s p r e s c r i b e d h e r e i n . T h e r e s t r i c t i o n s a n d o b l i g a t i o n s
s e t f o r t h in t h i s P a r a g r a p h G s h a l l run w i t h the land and
s h a l l be b i n d i n g upon any and al l p e r s o n s who acquire t i t l e or
any l e g a l i n t e r e s t in a l l o r any p o r t i o n o f t h e M i l l F a c i l i t y .

H . C o t t e r s h a l l f i l e , a t i t s c o s t , a copy o f t h i s
C o n s e n t D e c r e e and al l a t t a c h m e n t s to i t in the o f f i c e o f the
c l e r k and r e c o r d e r o f F r e m o n t C o u n t y , C o l o r a d o a s an
encumbrance upon a l l p a r c e l s c o m p r i s i n g t h e M i l l F a c i l i t y .
C o t t e r s h a l l e x e c u t e such i n s t r u m e n t s and d o c u m e n t s and pay
such c o s t s , i f any, as may be r e q u i r e d to e n t i t l e the t e rms of

_ t h i s C o n s e n t Decr e e to be so r e c o r d e d and to o p e r a t e as a
V y covenant running wi th t h e l a n d . U p o n t e r m i n a t i o n o f t h i s

Consent Decre e , the S t a t e s h a l l record a r e l e a s e o f
e n c u m b r a n c e ( s ) on the s u b j e c t p a r c e l s .

X I I . D I S P U T E R E S O L U T I O N
A. 1 . U n l e s s e x p r e s s l y p r e v e n t e d in t h i s C o n s e n t

D e c r e e , and s u b j e c t t o S e c t i o n s VI and X I V , in the event a
d i s p u t e ar i s e s under t h i s C o n s e n t D e c r e e , t h i s S e c t i o n a n d
S e c t i o n X I I I s e t f o r t h t h e m e t h o d s f o r r e s o l u t i o n o f such a
d i s p u t e . P r i o r t o commencement o f f o r m a l r e s o l u t i o n pur suant
t o P a r a g r a p h B o f t h i s S e c t i o n a n d S e c t i o n X I I I be low, t h e
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P a r t i e s s T S a l l a t t e m p t t o r e s o l v e t h e d i s p u t e b y i n f o r m a l
n e g o t i a t i o n s :

a . F i r s t , b e tween t h e O S C a n d S K ;
b. S e c o n d , among d e s i g n a t e d

r e p r e s e n t a t i v e s o f the P a r t i e s hav ing a u t h o r i t y to ac t on
b e h a l f o f t h e P a r t i e s , w i th counsel p r e s e n t i f any P a r t y s o
r e q u e s t s ; and

c . T h i r d , i n f o r m a l m e d i a t i o n be tween t h e
P a r t i e s w i t h t h e a s s i s t a n c e o f t h e S e t t l e m e n t M e d i a t o r ,
d e s i g n a t e d p u r s u a n t t o S e c t i o n X I I I ( A ) below.

2 . If t h e d i s p u t e i s r e s o lv ed pursuant t o t h i s
P a r a g r a p h A , t h e P a r t i e s s h a l l , a s n e c e s s a r y , m o d i f y t h e B A P ,
j o i n t l y p e t i t i o n t h e Cour t f o r amendment o f t h i s C o n s e n t

v , D e c r e e , p u r s u a n t t o S e c t i o n X X I I I , a n d amend t h e L i c e n s e
p u r s u a n t t o S e c t i o n X I V t o r e f l e c t t h e a g r e e m e n t r eached . T h e
i n f o r m a l d i s p u t e r e s o l u t i o n p e r i o d s h a l l be not more than
t h i r t y ( 3 0 ) d a y s ; p r o v i d e d , however, tha t t h e P a r t i e s m a y b y
mutual w r i t t e n a g r e e m e n t and f or good cause, e x t e n d the t ime
f o r i n f o r m a l d i s p u t e r e s o l u t i o n b y a n a d d i t i o n a l t e n ( 1 0 )
day s . I n n o event s h a l l t h e t o t a l t ime f o r i n f o r m a l d i s p u t e
r e s o l u t i o n exceed f o r t y ( 4 0 ) days . I n f o r m a l d i s p u t e
r e s o l u t i o n of any i s sue need not be c o n t i n u e d i f , in the
o p i n i o n of any P a r t y , to do so would be f u t i l e , in which
e v e n t , t h e P a r t y t e r m i n a t i n g t h e i n f o r m a l d i s p u t e r e s o l u t i o n
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i - s h a l l f 1 I T a p e t i t i o n f o r f o r m a l d i s p u t e r e s o l u t i o n p u r s u a n t
to P a r a g r a p h B of t h i s S e c t i o n .

B. 1. W h e n a d i s p u t e cannot be r e s o l v e d by the
p r o c e s s e s d e s c r i b e d in P a r a g r a p h A above, i t s h a l l be r e s o l v e d
b y f o r m a l d i s p u t e r e s o l u t i o n . T h e f o r m a l r e s o l u t i o n o f
d i s p u t e s s h a l l be e i t h e r by r e v i e w i n g a d e c i s i o n made by the
S t a t e based on an a d m i n i s t r a t i v e record or by c o n d u c t i n g
a d j u d i c a t o r y h e a r i n g s . D i s p u t e s r e g a r d i n g t h e f o l l o w i n g
i s su e s s h a l l be r e s o l v e d by r e v i e w i n g a d e c i s i o n made by the
S t a t e based on an a d m i n i s t r a t i v e r e c ord:

a. P e r f o r m a n c e of the ground water
m o n i t o r i n g p r o g r a m pur suant to S e c t i o n s 14 and 15 of the RAP;

b. P e r f o r m a n c e of the air m o n i t o r i n g
' p r o g r a m p u r s u a n t to S e c t i o n 23 o f the RAP;
W c. R e v e g e t a t i o n o f the o ld t a i l i n g s p o n d s

area p u r s u a n t to S e c t i o n 17 of the RAP;
d . R e v e g e t a t i o n o f t h e K i l l F a c i l i t y

p u r s u a n t to S e c t i o n 21 of the RAP;
e. C o n s t r u c t i o n and maintenance of the

c o m p a c t e d c lay ore p a d s pursuant to S e c t i o n 18 o f the RAF;
f . Road w a t e r i n g pur suant t o S e c t i o n 2 2

o f t h e RAP;
g . P e r f o r m a n c e o f t h e L i n c o l n P a r k

s c i n t i l l o m e t e r survey p u r s u a n t t o S e c t i o n 25 o f t h e RAF; and
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v — h. P e r f o r m a n c e o f the s i t e a d j a c e n t s o i l
p r o g r a m p u r s u a n t t o S e c t i o n 2 4 o f t h e R A P , w i t h t h e e x c e p t i o n
o f t h e r e q u i r e m e n t s c o n t a i n e d i n p a r a g r a p h 1 o f S e c t i o n 2 4 . 2 ,
p a r a g r a p h 1 of S e c t i o n 24 .3 , and p a r a g r a p h s 1 and 2 of S e c t i o n
24.4.

2. U n l e s s o t h e r w i s e a g r e e d to by the P a r t i e s ,
w i t h th e e x c e p t i o n o f th e m a t t e r s l i s t e d in S u b p a r a g r a p h s
( B ) ( l ) ( a ) , ( b ) , ( c ) , ( d ) , ( e ) , ( f ) , ( g ) a n d ( h ) , above, a l l
o t h e r f o r m a l d i s p u t e r e s o l u t i o n s s h a l l b e a c c o m p l i s h e d by
c o n d u c t i n g a d j u d i c a t o r y h e a r i n g s .

3. Zn the event that a d e c i s i o n made by the
S t a t e based on an a d m i n i s t r a t i v e record is r ev i ewed:

a . The S t a t e s ha l l d e s i g n a t e th e
a d m i n i s t r a t i v e record upon which the d e c i s i o n w i l l b e b a s e d ,
which s h a l l i n c l u d e t h i s C o n s e n t D e c r e e , any r e l e v a n t
p r o p o s a l s , p l a n s , r e p o r t s o r o th er s u b m i t t a l s made b y C o t t e r ,
any r e l e v a n t no t i c e s or r e s p o n s e s made by the S t a t e , any F i n a l
S u b m i t t a l , and any o th e r i n f o r m a t i o n or document s i n c l u d i n g
e x p e r t r e p o r t s , p l a n s o r d e s i g n s upon which t h e S t a t e bases
i t s d e c i s i o n ;

b. C o t t e r may s u p p l e m e n t the
a d m i n i s t r a t i v e record w i t h a n y a d d i t i o n a l r e l evan t w r i t t e n
i n f o r m a t i o n upon which C o t t e r bases i t s p o s i t i o n i n c l u d i n g ,
bu t no t l i m i t e d t o , e x p e r t r e p o r t s , p l a n s or d e s i g n s ;
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v — c. The d e v e l o p m e n t of the a d m i n i s t r a t i v e
record s h a l l no t i n c l u d e an a d j u d i e a t o r y h e a r i n g ;

d . T h e S t a t e s h a l l make i t s d e c i s i o n i n
w r i t i n g and based on the a d m i n i s t r a t i v e r e c o r d ;

e. The d e c i s i o n s h a l l be reviewed by the
S p e c i a l M a s t e r based o n t h e a d m i n i s t r a t i v e r e c ord .

C . E i t h e r p a r t y m a y e l e c t t o f i l e a p e t i t i o n w i t h
t h e S p e c i a l M a s t e r d e s i g n a t e d p u r s u a n t t o S e c t i o n X X X X ( B )
below f o r f o r m a l d i s p u t e r e s o l u t i o n . T h e p e t i t i o n s h a l l
i d e n t i f y t h e i s s u e ( s ) in d i s p u t e , t h e r e l i e f sought by that
P a r t y a n d t h e means o f r e s o l u t i o n . T h e o th er P a r t y s h a l l f i l e
a r e s p o n s e t o t h e p e t i t i o n w i t h i n t e n ( 1 0 ) day s o f s ervice o f
the p e t i t i o n or w i t h i n such t ime as the s p e c i a l M a s t e r may

' o rd er . Every p e t i t i o n and r e s p o n s e f i l e d with the S p e c i a lW M a s t e r p u r s u a n t t o t h i s s u b s e c t i o n s h a l l b e f i l e d c o n c u r r e n t l y
w i t h t h i s C o u r t .

D. 1. In the event a d i s p u t e a r i s e s under t h i s
C o n s e n t Decree r e l a t i n g t o t h e W o r k , t h e o b l i g a t i o n o f C o t t e r
to p e r f o r m that p o r t i o n of the W o r k s ha l l not be s tayed
p e n d i n g f i n a l r e s o l u t i o n o f t h e d i s p u t e t h r o u g h i n f o r m a l o r
f o r m a l p r o c e e d i n g s , u n l e s s C o t t e r shows good cause f o r a s t ay .

A request by C o t t e r for a s t a y of the work s h a l l be reviewed
f i r s t between t h e O S C a n d S M . I f t h e O S C a n d S M d o n o t a g r e e ,
a reques t by C o t t e r for a s t a y s h a l l be reviewed among
d e s i g n a t e d r e p r e s e n t a t i v e s o f t h e P a r t i e s hav ing a u t h o r i t y t o

-42-



a c t o n b e h a l f o f t h e P a r t i e s , w i t h counse l p r e s e n t i f a n y
P a r t y s o r e q u e s t s . I f t h e P a r t i e s cannot a g r e e , C o t t e r m a y
f i l e a m o t i o n f o r s t a y d i r e c t l y w i t h t h e S p e c i a l M a s t e r . T h e
S p e c i a l M a s t e r s h a l l then r e s o l v e t h e m o t i o n f o r s t a y a n d t h e
m a t t e r ( s ) g i v i n g r i s e t o t h e d i s p u t e , a n d t h e S e t t l e m e n t
M e d i a t o r s h a l l n o t a t t e m p t t o r e s o l v e e i t h e r t h e m o t i o n f o r
s t a y o r t h e m a t t e r ( s ) g i v i n g r i s e t o t h e d i s p u t e . I n t h e
absence o f a g r e e m e n t by the S t a t e or an o r d e r o f the S p e c i a l
M a s t e r , t h e o b l i g a t i o n o f C o t t e r t o p e r f o r m t h e W o r k s h a l l n o t
be s t a y e d .

2. In no event s h a l l t h e r e be a s t a y if an
imminent and s u b s t a n t i a l e n d a n g e r m e n t t o the p u b l i c h e a l t h ,
w e l f a r e o r th e env i ronmen t may e x i s t i f t h e W o r k i s s t a y e d .

r
^ - ^ X X I I . A P P O I N T M E N T S F O R D I S P U T E R E S O L U T I O N

A . U p o n t h e a g r e e m e n t o f t h e P a r t i e s , t h e C o u r t
h e r e by a p p o i n t s R i c h a r d W . Dana o f t h e J u d i c i a l A r b i t e r G r o u p ,
2 9 1 9 V a l m o n t R o a d , S u i t e 2 0 6 , B o u l d e r , C o l o r a d o 80301, a s t h e
S e t t l e m e n t M e d i a t o r t o m e d i a t e d i s p u t e s be tween t h e P a r t i e s
a r i s i n g under t h i s C o n s e n t D e c r e e a s s e t f o r t h in S e c t i o n
X I I ( A ) above. I f Richard W . Dana i s unable t o serve a s
S e t t l e m e n t M e d i a t o r p u r s u a n t t o t h i s C o n s e n t D e c r e e , t h e C o u r t
s h a l l a p p o i n t a n a l t e r n a t e o r s u c c e s s o r S e t t l e m e n t M e d i a t o r ,
as the case may be, upon a g r e e m e n t of the P a r t i e s . In the
absence of a g r e e m e n t by the P a r t i e s , an a l t e r n a t e or s u c c e s s or
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S e t t l e m e h T M e d i a t o r s h a l l b e a p p o i n t e d b y t h e Cour t f o l l o w i n g
s e p a r a t e r e c o m m e n d a t i o n b y t h e P a r t i e s . T h e S e t t l e m e n t
M e d i a t o r s h a l l p r o m p t l y c o n s i d e r a n d a t t e m p t t o r e s o lve a l l
d i s p u t e s b e twe en t h e P a r t i e s a r i s i n g under t h e C o n s e n t D e c r e e
above b y i n f o r m a l m e d i a t i o n o f d i s p u t e d i s s u e s p u r s u a n t t o
s e c t i on X I I ( A ) above.

B. Pur suan t to Rule 53 o f the F e d e r a l R u l e s o f
C i v i l P r o c e d u r e , t h e Court hereby a p p o i n t s C h a r l e s G o l d b e r g o f
t h e l a w f i r m o f R o t h g e r b e r A p p e l P o w e r s £ J o h n s o n , Denver ,
C o l o r a d o , a s t h e S p e c i a l M a s t e r t o f o r m a l l y r e s o l v e d i s p u t e s
be tween t h e P a r t i e s a r i s i n g under t h i s C o n s e n t Decr e e , m o t i o n s
f o r s tay a p p l i c a t i o n s , p e t i t i o n s f o r aba t ement o r d e r s pur suan t
. 0 S e c t i o n V I ( A ) ( 2 ) a n d m o t i o n s f o r c o n t e m p t . I f C h a r l e s

, G o l d b e r g i s unab l e to serve as S p e c i a l M a s t e r pur suan t to t h i s
C o n s e n t D e c r e e , the Court s h a l l a p p o i n t an a l t e r n a t e or
suc c e s s or S p e c i a l M a s t e r , a s the case may be , f o l l o w i n g the
j o i n t r e c o m m e n d a t i o n o f t h e P a r t i e s , i f they a r e i n a g r e e m e n t
on the a p p o i n t m e n t , or f o l l o w i n g the s e p a r a t e r e c o m m e n d a t i o n
of the P a r t i e s , if they are not in agreement en the
a p p o i n t m e n t . T h t S p e c i a l M a s t e r s h a l l p r o m p t l y c o n s i d e r a n d
r e s o lv e all d i s p u t e s that have not been r e s o lv ed p u r s u a n t to
S e c t i o n X I I ( A ) above b y reviewing a d e c i s i o n made b y t h e S t a t e
based on an a d m i n i s t r a t i v e record or by c o n d u c t i n g
a d j u d i c a t o r y h e a r i n g s a n d i n e i t h e r case m a k i n g f i n d i n g s o f
f a c t , c onc lu s i on s of law and r e c ommenda t i on s to the Cour t .
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T. The S p e c i a l M a s t e r ha s and s h a l l e x e r c i s e th e
power t o r e g u l a t e a l l p r o c e e d i n g s in every h e a r i n g b e f o r e h im
and to do all ac t s and t a k e all mea sur e s n e c e s s a r y or p r o p e r
f o r t h e e f f i c i e n t p e r f o r m a n c e o f h i s d u t i e s under t h i s C o n s e n t
D e c r e e , p u r s u a n t t o Rule 5 3 o f t h e F e d e r a l R u l e s o f C i v i l
P r o c e d u r e .

D. 1. W i t h o u t l i m i t i n g the a u t h o r i t y or p o w e r s of
th e S p e c i a l M a s t e r p u r s u a n t t o Rule 53 o f t h e F e d e r a l R u l e s o f
C i v i l P r o c e d u r e , in the event an a d j u d i c a t o r y h e a r i n g i s
c o n d u c t e d , t h e S p e c i a l M a s t e r may:

a. r equire p r o d u c t i o n b e f o r e h im o f
e v i d e n c e upon m a t t e r s i n d i s p u t e , i n c l u d i n g t h e p r o d u c t i o n o f
books , p a p e r s , voucher s , d o c u m e n t s , d a t a , a n a l y s e s ,

, c a l c u l a t i o n s , and w r i t i n g s in what ever f o r m s t o r e d or
r e c o r d e d ;

b. ru l e upon the a d m i s s i b i l i t y o f
e v i d e n c e ;

c. put w i t n e s s e s on o a t h ;
d. ca l l the P a r t i e s and o ther w i t n e s s e s

and examine them upon o a t h , a l l o w i n g e x a m i n a t i o n and cross-
e x a m i n a t i o n of them by the P a r t i e s ;

e. for a subpoenaed w i t n e s s or a n o t i c e d
P a r t y who, w i thou t adequa t e e x cu s e , f a i l s t o a p p e a r o r give
evidence as r equ i r ed , puni sh as for a c o n t e m p t and i m p o s e the
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c on s equenc e s , p e n a l t i e s , and r e m e d i e s p r o v i d e d in R u l e s 37 and
45 o f the F e d e r a l Rul e s o f C i v i l P r o c e d u r e ; and

f . r e t a i n , upon t h e s e p a r a t e o r j o i n t
r e c o m f f i e n d a t i o n o f t h e P a r t i e s , i n d e p e n d e n t e x p e r t c o n s u l t a n t s
t o a d v i s e t h e S p e c i a l M a s t e r o n t e c h n i c a l m a t t e r s p e r t a i n i n g
t o t h e d i s p u t e . T h e cost o f r e t e n t i o n o f i n d e p e n d e n t e x p e r t
c o n s u l t a n t s sha l l be par t of the co s t s r e i m b u r s a b l e to the
S p e c i a l R a s t e r , a s p r o v i d e d be low.

2. The P a r t i e s may p r o c u r e the a t t e n d a n c e o f
w i t n e s s e s b e f o r e the S p e c i a l M a s t e r by the issuance and
s erv i c e of s u b p o e n a s as p r o v i d e d in Rule 45 of the F e d e r a l
Rule s o f C i v i l P r o c e d u r e .

3. when a P a r t y so r e q u e s t s , the S p e c i a l
M a s t e r s h a l l make a record o f th e ev id enc e o f f e r e d and
e x c l u d e d in the same manner and s u b j e c t to the same
l i m i t a t i o n s a s p r o v i d e d i n t h e F e d e r a l R u l e s o f E v i d e n c e f o r a
court s i t t i n g wi thou t a j u r y . The cost o f r e c o r d i n g and
t r a n s c r i b i n g the p r o c e e d i n g s sha l l be par t of the co s t s
r e i m b u r s a b l e t o t h e S p e c i a l M a s t e r , a s p r o v i d e d below.

E. W i t h o u t l i m i t i n g the a u t h o r i t y or power s of the
S p e c i a l M a s t e r pursuant to Rule 53 o f th e F e d e r a l Rules o f
C i v i l P r o c e d u r e , i n a l l f o r m a l d i s p u t e r e s o l u t i o n b y t h e
S p e c i a l M a s t e r :

1. Each d e c i s i o n o f th e S p e c i a l M a s t e r s h a l l
be r e f l e c t e d in a w r i t t e n r e p o r t or s t a t e d o r a l l y on the

-46-



\^_y r e c ord , SKA s h a l l s e t f o r t h t h e r e l evant f i n d i n g s o f f a c t ,
c o n c l u s i o n s o f law and r e c o m m e n d a t i o n s . Any oral d e c i s i o n
s h a l l s u b s e q u e n t l y b e s e t f o r t h in a w r i t t e n r e p o r t . The
r e p o r t o f t h e S p e c i a l M a s t e r s h a l l b e f i l e d s i m u l t a n e o u s l y
w i t h the C o u r t and served upon the P a r t i e s .

2. The P a r t i e s agree and the Cour t h e r e b y
o r d e r s that t h e S p e c i a l M a s t e r ' s f i n d i n g s o f f a c t s h a l l b e
f i n a l a n d on ly q u e s t i o n s o f l a w a r i s i n g f r o m t h e S p e c i a l
M a s t e r ' s r e p o r t s h a l l b e c o n s i d e r e d b y t h e C o u r t .

3. The c o n c l u s i o n s o f law o f th e S p e c i a l
M a s t e r s h a l l become f i n a l and b i n d i n g upon th e P a r t i e s and
e n f o r c e a b l e a s an o r d e r o f t h i s Cour t u n l e s s a P a r t y o b j e c t s
t o t h e S p e c i a l Mas t e r ' s d e c i s i o n in whole o r in p a r t by mov ing
the Cour t t o m o d i f y or r e j e c t the c o n c l u s i o n s o f law o f thew S p e c i a l M a s t e r w i t h i n t e n ( 1 0 ) days a f t e r r e c e i v i n g t h e
S p e c i a l M a s t e r ' s w r i t t e n r e p o r t . S u c h m o t i o n s h a l l b e served
in w r i t i n g and upon al l P a r t i e s and the S p e c i a l M a s t e r and
s h a l l s e t f o r t h s p e c i f i c a l l y t h e l e g a l ba s i s f o r t h e mot i on
and the r e l i e f d e s i r e d . P u r s u a n t t o Rule 53 o f th e F e d e r a l
R u l e s o f C i v i l P r o c e d u r e , upon t h e t i m e l y f i l i n g o f a m o t i o n
w i t h t h e C o u r t , t h t S p e c i a l M a s t e r s h a l l f o r t h w i t h f i l e w i t h
the Court a t r a n s c r i p t of the p r o c e e d i n g s and of the e v i d e n c e
and the o r i g i n a l e x h i b i t s .

4 . I f t h e S p e c i a l M a s t e r f i n d s a n d c o n c l u d e s
tha t th e r e l i e f recommended in h i s d e c i s i o n i s a p p r o p r i a t e t o
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abate a c o n d i t i o n which may p r e s e n t an imminent and
s u b s t a n t i a l e n d a n g e r m e n t t o p u b l i c h e a l t h , w e l f a r e o r t h e
e n v i r o n m e n t , t h e S p e c i a l M a s t e r ' s d e c i s i o n s h a l l n o t b e s t a y e d
and s h a l l be b i n d i n g upon the P a r t i e s u n l e s s and u n t i l i t i s
m o d i f i e d or r e j e c t e d in who l e or in p a r t by the Cour t p u r s u a n t
t o a t i m e l y a p p l i c a t i o n f o r j u d i c i a l review. I n a l l o ther
case s i n which e i t h e r P a r t y h a s t i m e l y r eque s t ed j u d i c i a l
review, t h e e f f e c t o f t h e S p e c i a l R a s t e r ' s d e c i s i o n s h a l l n o t
b e s t a y e d p e n d i n g r e s o l u t i o n by the C o u r t , u n l e s s o t h e r w i s e
o r d e r e d by the S p e c i a l M a s t e r or the Court upon a showing of
good cause by the P a r t y r e q u e s t i n g the s tay.

F . T h e P a r t i e s s h a l l p a y e q u a l l y t h e f e e s a n d
e x p e n s e s o f t h e S e t t l e m e n t M e d i a t o r . T h e f e e s a n d e x p e n s e s o f

f the S p e c i a l M a s t e r s h a l l be p a i d by C o t t e r , u n l e s s i t i s
d e t e r m i n e d that t h e S t a t e ' s p o s i t i o n i n t h e re l evant
p r o c e e d i n g was u n r e a s o n a b l e , in which case the f e e s and
e x p e n s e s o f t h e S p e c i a l M a s t e r s h a l l b e p a i d b y t h e S t a t e .

G . T h e S e t t l e m e n t M e d i a t o r a n d S p e c i a l M a s t e r s h a l l
submit invoi c e s to the Cour t no more f r e q u e n t l y than m o n t h l y ,
w i t h c op i e s to the P a r t i e s , for any month in which d i s p u t e
r e s o l u t i o n a n d p r o c e e d i n g s a n d / o r o th e r a p p r o p r i a t e general
a c t i v i t i e s occur pur suant t o t h i s C o n s e n t Decree . F e e s and
e x p e n s e s o f t h e S e t t l e m e n t M e d i a t o r o r S p e c i a l M a s t e r incurred
in connect ion w i t h any d i s p u t e r e s o l u t i o n p r o c e e d i n g hereunder
s h a l l be deemed a p p r o v e d by the C o u r t u n l e s s any P a r t y
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p r e s e n t s T n o b j e c t i o n t o t h e C o u r t w i t h i n t h i r t y ( 3 0 ) d a y s
f o l l o w i n g r e c e i p t o f t h e S e t t l e m e n t M e d i a t o r ' s o r S p e c i a l
M a s t e r ' s invo i c e . S u c h f e e s a n d e x p e n s e s s h a l l b e p a i d b y t h e
r e s p o n s i b l e P a r t y o r P a r t i e s w i t h i n s i x t y ( 6 0 ) days f o l l o w i n g
s u b m i t t a l o f t h e S e t t l e m e n t M e d i a t o r ' s o r S p e c i a l M a s t e r ' s
i n v o i c e , p r o v i d e d that th e f e e s and e x p e n s e s ar e no t o b j e c t e d
t o , and i f an o b j e c t i o n i s p r e s e n t e d t o th e C o u r t , th e f e e s
and e x p e n s e s s h a l l be p a i d as o r d e r e d by the C o u r t . W h e n the
P a r t y or P a r t i e s whose d u t y i t i s to pay the S e t t l e m e n t
M e d i a t o r ' s o r S p e c i a l M a s t e r ' s f e e s a n d e x p e n s e s h a s f a i l e d t o
d o s o w i t h i n s i x t y ( 6 0 ) days f o l l o w i n g s u b a i t t a l o f t h e
S e t t l e m e n t M e d i a t o r ' s o r S p e c i a l M a s t e r ' s invoice o r a s
o r d e r e d b y t h e C o u r t , t h e S e t t l e m e n t M e d i a t o r o r S p e c i a l
M a s t e r s h a l l be e n t i t l e d to a wri t o f e x e c u t i o n a g a i n s t the
d e l i n q u e n t P a r t y o r P a r t i e s .

H . T h e S t a t e ' s r ea sonable co s t s a n d a t t o r n e y s ' f e e s
incurred in connec t i on w i t h any f o r m a l d i s p u t e r e s o l u t i o n
p r o c e e d i n g hereunder , i n c l u d i n g a n y a p p l i c a t i o n f o r
r e c o n s i d e r a t i o n or j u d i c i a l r ev i ew, s h a l l b e p a i d t o the S t a t e
b y C o t t e r w i th in s i x t y ( 6 0 ) days o f t h e f i n a l r e s o l u t i o n o f
such m a t t e r u n l e s s i t i s f i n a l l y d e t e r m i n e d that t h e S t a t e ' s .
p o s i t i o n in the re levant p r o c e e d i n g was u n r e a s o n a b l e , in which
case a l l r e a s o n a b l e c o s t s a n d a t t o r n e y s ' f e e s o f bo th P a r t i e s
s h a l l b e pa id b y t h e S t a t e . I f t h e S t a t e seeks re imbursement
f o r i t s c o s t s a n d a t t o r n e y s ' f e e s , i t s h a l l f i r s t submit t o
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t h e S p e c f a l M a s t e r a n d t o C o t t e r a d e t a i l e d a c c o u n t i n g o f such
c o s t s a n d f e e s . A t t h e request o f C o t t e r / t h e S p e c i a l M a s t e r
s h a l l review t h e S t a t e ' s c o s t s a n d a t t o r n e y s ' f e e s s u b m i t t a l ,
and d e t e r m i n e the r e a s o n a b l e n e s s of such c o s t s and f e e s and
w h e t h e r t h e S t a t e ' s p o s i t i o n w a s u n r e a s o n a b l e .

I . I n a n y p r o c e e d i n g i n v o l v i n g c o n t e m p t under t h i s
Consent Decree or civil p e n a l t i e s sought by the S t a t e under
S e c t i o n X V I I , t h e p r e v a i l i n g P a r t y s h a l l b e e n t i t l e d t o
recover i t s r e a s o n a b l e c o s t s and a t t o r n e y s ' f e e s incurred in
connect ion wi th said p r o c e e d i n g . I f t h e p r e v a i l i n g P a r t y

4

s e ek s r e imbur s ement f o r i t s c o s t s a n d a t t o r n e y s ' f e e s , i t
s h a l l f i r s t submit t o t h e S p e c i a l M a s t e r and t o t h e o th er
P a r t y a d e t a i l e d a c c o u n t i n g o f such c o s t s a n d a t t o r n e y s ' f e e s .
At th e request o f any P a r t y , t h e S p e c i a l M a s t e r s h a l l review
such co s t s and a t t o r n e y s ' f e e s s u b m i t t e d , and d e t e r m i n e t h e i r
r e a s o n a b l e n e s s .

X I V . S T A T E - I S S U E D P E R M I T S A N D R E L A T I O N S H I P
T O T H I S C O N S E N T DECREE

A. U p o n en try o f t h i s C o n s e n t D e c r e e , A m e n d m e n t 24
to the L i c e n s e , which i s r e f e r e n c e d and i n c o r p o r a t e d h e r e i n ,
sha l l b«co»e f i n a l unl e s s a p p e a l e d by a n o n p a r t y to t h i s .
Cons en t Decree. C o t t e r waives i t s r i g h t s t o a d m i n i s t r a t i v e
and j u d i c i a l review of L i c e n s e A m e n d m e n t 24 under s t a t e l a w ;
p r o v i d e d , however, that i f , f o r a n y r ea son, t h e c o n d i t i o n s o f
L i c e n s e A m e n d m e n t 24 are m o d i f i e d at the c o n c l u s i o n of the

-50-



p u b l i c comment p e r i o d p r o v i d e d i n S e c t i o n X X V I I I , C o t t e r s h a l l
r e t a i n a l l r i g h t s o f review r e g a r d i n g such m o d i f i c a t i o n .

B. Any f u t u r e amendment to the L i c e n s e which is not
d i r e c t l y or i n d i r e c t l y i n c o n s i s t e n t w i t h the t e rms and
c o n d i t i o n s o f t h i s C o n s e n t D e c r e e , i n i t i a t e d by e i t h e r th e
S t a t e o r C o t t e r , s h a l l b e p u r s u a n t t o t h e a p p l i c a b l e
p r o v i s i o n s o f s t a t e law. T h e S t a t e a c k n o w l e d g e s C o t t e r ' s
r i g h t t o ra i s e s u b s t a n t i v e and p r o c e d u r a l i s sue s o f p r e e m p t i o n
b y t h i s C o n s e n t Decree b e f o r e t h e s t a t e cour t s . Z f a n y
p r o p o s e d amendment t o th e L i c e n s e i s d i r e c t l y or i n d i r e c t l y
i n c o n s i s t e n t w i t h a n y p r o v i s i o n s o f t h i s Cons en t D e c r e e ,
C o t t e r m a y invoke t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f
S e c t i o n s X I I a n d X Z Z I w i t h r egard t o such amendment o n l y i f a
n o n p a r t y to t h i s C o n s e n t D e c r e e has not sought s t a t u s as a
p a r t y t o such s t a t e l aw p r o c e e d i n g . S u c h i n v o c a t i o n by C o t t e r
s h a l l be de emed a waiver by it of all r i g h t s of review
p u r s u a n t to s t a t e law.

C . E n f o r c e m e n t o f t h e p r o v i s i o n s o f t h e L i c e n s e
s h a l l , a t th e o p t i o n o f th e S t a t e , b e under th e p r o v i s i o n s o f
t h i s C o n s e n t Decree o r under a p p l i c a b l e p r o v i s i o n s o f s t a t e
l a w ; p r o v i d e d , however, tha t C o t t e r may e l e c t t o invoke the
d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X Z Z a n d X Z Z I w i t h
r e s p e c t t o any no t i c e o f v i o l a t i o n i s s u ed p u r s u a n t t o C o l o r a d o
Revi s ed S t a t u t e s sec. 25-11-107 ( 1 9 7 3 ) , r e g a r d i n g a n y
o b l i g a t i o n s i m p o s e d by t h i s C o n s e n t Decre e t o d e t e r m i n e o n l y
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whe ther a v i o l a t i o n has o c curred . Any subsequent p r o c e e d i n g s ,
a t the o p t i o n o f the S t a t e , s h a l l b e under the p r o v i s i o n s o f
t h i s C o n s e n t Decre e o r under a p p l i c a b l e p r o v i s i o n s o f s t a t e
law.

D . I f a n y o t h e r p e r m i t i s su ed b y t h e S t a t e
p r e s c r i b e s t e r m s and c o n d i t i o n s which are not d i r e c t l y or
i n d i r e c t l y i n c o n s i s t e n t w i t h t h e t e r m s a n d c o n d i t i o n s o f t h i s
C o n s e n t D e c r e e , then any review of such t e rms and c o n d i t i o n s
s h a l l be pur suant to the a p p l i c a b l e p r o v i s i o n s of s t a t e law.
T h e S t a t e a c k n o w l e d g e s C o t t e r ' s r i g h t s t o raise sub s tant ive
and p r o c e d u r a l i s s u e s o f p r e e m p t i o n by t h i s C o n s e n t Decree
b e f o r e t h e s t a t e c our t s . I f t h e t e r m s o r c o n d i t i o n s o f a n y
such p e r m i t are d i r e c t l y or i n d i r e c t l y i n c o n s i s t e n t w i t h any
p r o v i s i o n o f t h i s C o n s e n t D e c r e e , then C o t t e r may invoke th e

V — / d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I a n d X I I I w i t h
r e g a r d to the review of such t e r m s and c o n d i t i o n s on ly i f a
n o n p a r t y to t h i s Consent Decree has not sought s t a t u s as a
p a r t y to such s t a t e law p r o c e e d i n g . S u c h invoca t ion by C o t t e r
s h a l l be de emed a waiver by it of a l l * r i g h t s of review
p u r s u a n t to s t a t e law.

C . E n f o r c e m e n t o f t h e p r o v i s i o n s o f o t h e r s t a t e -
i s sued p e r m i t s s h a l l , a t th e o p t i o n o f th e S t a t e , b e under th e
p r o v i s i o n s o f t h i s Cons en t Decr e e o r under a p p l i c a b l e
p r o v i s i o n s o f s t a t e l a w ; p r o v i d e d , however, that C o t t e r m a y
e l e c t t o invoke t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s
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I j X I I a n d X I I I , w i t h r e s p e c t t o a n y n o t i c e o f v i o l a t i o n i s s u e d ,
r e g a r d i n g any o b l i g a t i o n s i m p o s e d by t h i s C o n s e n t Decree t o
d e t e r m i n e o n l y w h e t h e r a v i o l a t i o n ha s o c curr ed . Any
sub s equent p r o c e e d i n g s , a t t h e o p t i o n o f t h e S t a t e , s h a l l b e
under the p r o v i s i o n s o f t h i s C o n s e n t Decre e or under
a p p l i c a b l e p r o v i s i o n s o f s t a t e law.

F . C o t t e r s h a l l n o t b e r equ ir ed t o o b t a i n a n y S t a t e
p e r m i t tha t may be n e c e s s a r y pur suan t to the f u t u r e e n a c t m e n t ,
a m e n d m e n t , o r p r o m u l g a t i o n o f any a p p l i c a b l e s t a t e s t a t u t e or
r e g u l a t i o n f or th e p o r t i o n o f any removal or r e m e d i a l a c t i o n
c o n d u c t e d e n t i r e l y o n s i t e , where such a c t i on i s s e l e c t e d and
c a r r i e d ou t in c o m p l i a n c e w i t h t h i s C o n s e n t Decree .
N e v e r t h e l e s s , C o t t e r s h a l l c o m p l y w i t h a n d t h e S t a t e m a y

' e n f o r c e in t h i s Cour t any f e d e r a l or s t a t e s t a n d a r d ,
*W r e q u i r e m e n t , c r i t e r i a or l i m i t a t i o n t o which the r e m e d i a l

a c t i o n i s o t h e r w i s e r equired t o c o n f o r m . C o t t e r s h a l l o b t a i n
a n d / o r renew any o th e r n e c e s s a r y f e d e r a l , s t a t e and l o c a l
p e r m i t s . T h e f i r s t s en t enc e o f t h i s P a r a g r a p h F do e s n o t
a p p l y to the L i c e n s e or any f u t u r e amendment o f the L i c e n s e or
t o t h e p l a n s a n d a u t h o r i z a t i o n s r equired b y S e c t i o n V ( E ) .

G . T h e H i l l F a c i l i t y w i l l b e d e c o m m i s s i o n e d ,
c l o s e d , a n d r e c l a i m e d a n d m o n i t o r e d a f t e r d e c o m m i s s i o n i n g ,
c l o s u r e and r e c l a m a t i o n p u r s u a n t t o the C o l o r a d o R a d i a t i o n

\C o n t r o l Act and r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r , and any
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( o t h e r a p p l i c a b l e f e d e r a l , s t a t e a n d l o c a l s t a t u t e , r e g u l a t i o n
and o r d i n a n c e .

H . T h e p l a n s r equ i r ed p u r s u a n t t o S e c t i o n V ( E ) o f
t h i s C o n s e n t Decre e s h a l l be reviewed pur suan t to the
a p p l i c a b l e p r o v i s i o n s o f s t a t e law.

I . N o t w i t h s t a n d i n g C o t t e r ' s r i g h t t o invoke t h e
d i s p u t e r e s o l u t i o n p r o v i s i o n s o f t h i s C o n s e n t Decree a s
p r o v i d e d i n t h i s S e c t i o n X I V , such r i g h t s s h a l l n o t f o r e c l o s e
any r i g h t s n o n p a r t i e s to t h i s C o n s e n t Decree may have under
f e d e r a l , s t a t e or l o c a l law to r e c e ive p u b l i c n o t i c e , or t o
comment on, i n t e r v e n e in , a p p e a l f r o m , or o t h e r w i s e
p a r t i c i p a t e in p r o c e e d i n g s w i t h r e s p e c t t o a m e n d m e n t s t o th e
L i c e n s e or w i t h r e s p e c t t o p e r m i t s i s sued by the S t a t e .

f J . T h e s e l e c t i o n o f a means o f e n f o r c e m e n t o r
^ — ^ review p u r s u a n t t o t h i s S e c t i o n X I V s h a l l p r e c l u d e t h e

subsequent s e l e c t i o n by e i t h e r P a r t y o f the means not
s e l e c t e d , e x c e p t a s o t h e r w i s e p r o v i d e d h e r e i n , f o r t h e
e n f o r c e m e n t or review of the same issue.

X V . S U R E T Y F O R P E R F O R M A N C E
A . C o t t e r s ha l l p r o v i d e a n d m a i n t a i n F u l l S u r e t y i n

accordance with t h i s S e c t i o n X V t o p e r f o r m t h e W o r k .
B. F u l l S u r e t y s h a l l b e e s t a b l i s h e d a s f o l l o w s :

1. As soon as p r a c t i c a b l e , but not l a t e r than
t e n ( 1 0 ) bu s in e s s days a f t e r t h e e f f e c t i v e d a t e o f t h i s
C o n s e n t D e c r e e , C o t t e r s h a l l e s t a b l i s h :



( a. An i n t e r e s t b e a r i n g escrow account
s u b j e c t t o r ev i ew a n d a p p r o v a l b y t h e S t a t e f o r t h e p u r p o s e o f
p r o v i d i n g t o t h e S t a t e f i n a n c i a l s u r e t y f o r a l l c o s t s o f t h e
W o r k , i n c l u d i n g c a p i t a l c o s t s , b u t e x c l u d i n g o p e r a t i o n s a n d
m a i n t e n a n c e c o s t s , in t h e amount o f f o u r m i l l i o n seven h u n d r e d
twenty- s even thousand s i x hundred f o r t y - o n e d o l l a r s
( 5 4 , 7 2 7 , 6 4 1 . 0 0 ) , and C o t t e r s h a l l be e n t i t l e d to w i t h d r a w
f u n d s f r o m t h e account pur suan t t o P a r a g r a p h C { 1 ) , b e l o w , f o r
p e r f o r m a n c e o f th e W o r k a s such f u n d s may b e n e c e s s a r y for
c a p i t a l c o s t s , b u t e x c l u d i n g o p e r a t i o n s a n d m a i n t e n a n c e c o s t s ;
and

b. An i n t e r e s t b e a r i n g escrow account
s u b j e c t t o review a n d a p p r o v a l b y t h e S t a t e f o r t h e p u r p o s e o f

f p r o v i d i n g t o t h e S t a t e f i n a n c i a l s u r e t y f o r t h e o p e r a t i o n s a n d
maintenance cost s o f th e W o r k , bu t e x c l u d i n g c a p i t a l c o s t s ;
which a c c oun t , f o r t h e f i r s t t w o ( 2 ) year s a f t e r t h e e f f e c t i v e
d a t e o f t h i s C o n s e n t D e c r e e , s h a l l b e in t h e amount p f f i v e
hundred s ix ty-nine thousand e i g h t hundred f i f t y - s i x d o l l a r s
( $ 5 6 9 , 8 5 6 . 0 0 ) ; a n d C o t t e r s h a l l b e e n t i t l e d t o w i t h d r a w f u n d s
f r o m t h e account pur suan t t o P a r a g r a p h C ( l ) , b e l o w , f o r
p e r f o r m a n c e o f th t W o r k a s such f u n d s may be n e c e s s ary for
o p e r a t i o n s and main t enanc e c o s t s , bu t e x c l u d i n g c a p i t a l c o s t s .

2. As soon as p r a c t i c a b l e , but not l a t e r than
t w o ( 2 ) year s a f t e r t h e e f f e c t i v e d a t e o f t h i s C o n s e n t D e c r e e ,
C o t t e r s h a l l d e p o s i t in t h e e scrow account e s t a b l i s h e d



pur suant t o P a r a g r a p h B ( l ) ( b ) o f t h i s S e c t i o n a n a d d i t i o n a l
amount c u r r e n t l y e s t i m a t e d a s f i v e m i l l i o n seven hundred
n i n e t y - e i g h t thousand nine hundred f i f t y - f o u r d o l l a r s
( $ 5 , 7 9 8 , 9 5 4 . 0 0 ) f o r t h e p u r p o s e o f p r o v i d i n g t o t h e S t a t e
f i n a n c i a l s u r e t y f o r t h e o p e r a t i o n s a n d main t enanc e c o s t s , b u t
e x c l u d i n g c a p i t a l c o s t s , f o r t h e r e m a i n d e r o f t h e W o r k , a n d
C o t t e r s h a l l b e e n t i t l e d t o w i t h d r a w f u n d s f r o m t h e account
p u r s u a n t t o P a r a g r a p h C ( l ) , b e l ow , f o r p e r f o r m a n c e o f t h e W o r k
as such f u n d s may be nec e s sary for o p e r a t i o n s and maintenance
c o s t s , bu t e x c l u d i n g c a p i t a l co s t s . The a d d i t i o n a l amount
s h a l l be s u b j e c t to r ev i ew and a p p r o v a l by the S t a t e .

3 . N o t l a t e r than t w o ( 2 ) years a f t e r t h e
e f f e c t i v e d a t e o f t h i s C o n s e n t D e c r e e , C o t t e r s h a l l p r o v i d e
a n d m a i n t a i n F u l l S u r e t y .

V_J 4. The i n t e r e s t earned on the account s
e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) s h a l l remain c r e d i t e d
to the accounts as n e c e s sary to e s t a b l i s h and main ta in F u l l
S u r e t y .

5 . N o t w i t h s t a n d i n g th e p r o v i s i o n s o f
P a r a g r a p h s B(B) and C b e l o w , th e amounts in th e escrow
accounts e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) above s h a l l
no t b e l e s s than two h u n d r e d f i f t y thousand d o l l a r s
( $ 2 5 0 , 0 0 0 . 0 0 ) .

' 6 . a . W i t h i n s i x t y ( 6 0 ) days f o l l o w i n g t h e
second ann iv er sary o f t h e e f f e c t i v e d a t e o f t h i s Cons en t
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/ Decr e e a n d w i t h i n s i x t y ( 6 0 ) d a y s f o l l o w i n g each sub s equent
^-// annual anniver sary o f the e f f e c t i v e d a t e o f the Cons en t

D e c r e e , as an a l t e r n a t i v e to the o b l i g a t i o n s i m p o s e d upon
C o t t e r p u r s u a n t t o P a r a g r a p h s B ( l ) a n d B ( 2 ) , above, e i t h e r
P a r t y may p r o p o s e t o th e o t h e r P a r t y a s u r e t y a r r a n g e m e n t
a c c e p t a b l e t o t h e S t a t e f o r t h e p u r p o s e o f p r o v i d i n g F u l l
S u r e t y t o t h e S t a t e i n t h e f o r m o f :

( i ) A bond i s sued b y a f i d e l i t y o r
sur e ty company with p r o v i s i o n s and for a t e rm and amount
a c c e p t a b l e t o t h e S t a t e ;

( i i ) A l e t t e r o f c r e d i t i s s u ed b y a
r e c o g n i z e d f i n a n c i a l i n s t i t u t i o n whose f i n a n c i a l c o n d i t i o n a n d
commitment are e s t a b l i s h e d t o th e s a t i s f a c t i o n o f th e S t a t e ;

M*. ( i i i ) A cash bond p o s t e d by C o t t e r
S S s __y w i th p r o v i s i o n s and for a t e rm and amount a c c e p t a b l e to the

S t a t e ; o r
( i v ) Other f i n a n c i a l s ur e ty

a r r a n g e m e n t o r c omb ina t i on t h e r e o f a c c e p t a b l e t o t h e S t a t e .
b . W i t h i n s i x t y ( 6 0 ) d a y s f o l l o w i n g t h e

r e c e i p t o f a p r o p o s a l f o r a n a l t e r n a t i v e s u r e t y a r r a n g e m e n t ,
t h e rece iving P a r t y s ha l l n o t i f y t h e p r o p o s i n g P a r t y o f i t s
agre ement o r d i s a g r e e m e n t w i t h t h e p r o p o s a l a n d s h a l l s p e c i f y
i t s reasons f o r d i s a g r e e m e n t , i f any. I f t h e P a r t i e s a r e i n
a g r e e m e n t . C o t t e r s h a l l i m p l e m e n t t h e a l t e r n a t i v e s u r e t y
a r r a n g e m e n t . I f t h e P a r t i e s d o n o t a g r e e , t h e P a r t i e s s h a l l
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p r o c e e d p u r s u a n t t o t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f
S e c t i o n s X I I a n d X I I I . I f t h e S p e c i a l M a s t e r o r t h e Court i s
a s k e d t o r e s o l v e such a d i s p u t e , t h e S p e c i a l M a s t e r o r th e
C o u r t s h a l l d e t e r m i n e w h e t h e r t h e p r o p o s e d a l t e r n a t i v e s u r e t y
a r r a n g e m e n t i s r e a s o n a b l y a v a i l a b l e a n d f i n a n c i a l l y p r a c t i c a l
under t h e t h e n - e x i s t i n g c i r c u m s t a n c e s .

c . T h e o b l i g a t i o n s i m p o s e d upon C o t t e r
p u r s u a n t t o P a r a g r a p h s B ( l ) a n d 6 ( 2 ) , above, s h a l l r emain i n
f u l l f o r c e a n d e f f e c t u n t i l such t i m e a s a n a l t e r n a t i v e s u r e t y
arrangement i s in f u l l f o r c e and e f f e c t , and the Consent
D e c r e e i s amended p u r s u a n t t o S e c t i o n X X I I I ( B ) .

7. The e s crow account s e s t a b l i s h e d p u r s u a n t to
P a r a g r a p h B ( l ) s h a l l b e w i th a n i n d e p e n d e n t t h i r d - p a r t y agent
s e l e c t e d b y C o t t e r a n d a p p r o v e d b y t h e S t a t e . C o t t e r s h a l l
give p r e f e r e n c e t o a t h i r d - p a r t y agent i n C o l o r a d o . T h e agen t
s h a l l d i s c h a r g e h i s d u t i e s w i t h r e s p e c t t o t h e e s crow ac count s
i n t h e i n t e r e s t o f p r o v i d i n g t o t h e S t a t e f i n a n c i a l s u r e t y f o r

' "— all c o s t s of the W o r k , and C o t t e r s ha l l be e n t i t l e d to
w i t h d r a w f u n d s f r o m t h e a c c o u n t s f o r p e r f o r m a n c e o f t h e work
p u r s u a n t t o P a r a g r a p h C ( l ) , b e l ow . T h e agent s h a l l d i s c h a r g e
hi s d u t i e s with the care, s k i l l , p r u d e n c e and d i l i g e n c e under
t h e c i r c u m s t a n c e s then p r e v a i l i n g which p e r s o n s o f p r u d e n c e ,
a c t i n g in a l i k e c a p a c i t y and f a m i l i a r w i t h such m a t t e r s ,
would use in the conduct of an e n t e r p r i s e of a l i k e c h a r a c t e r
a n d w i t h l i k e aims. T h e agen t s h a l l p r o v i d e q u a r t e r l y



. s t a t e m e n t s t o t h e P a r t i e s r e g a r d i n g t h e s t a t u s o f t h e e s crow
ac coun t s . A d m i n i s t r a t i o n o f th e e s crow ac count s s h a l l b e
s u b j e c t t o t h e t e rms and c o n d i t i o n s o f t h i s C o n s e n t D e c r e e ,
and the e s crow a c c o u n t s s h a l l be s u b j e c t to annual a u d i t by
t h e S t a t e f o r c o m p l i a n c e w i t h t h e t e r m s a n d c o n d i t i o n s o f t h i s
C o n s e n t Decre e .

8. C o t t e r s h a l l be e n t i t l e d to the w i t h d r a w a l
o f f u n d s f r o m t h e e s crow ac coun t s p u r s u a n t t o P a r a g r a p h C ( l )
be low. U n l e s s o t h e r w i s e a u t h o r i z e d b y t h i s S e c t i o n X V , n o
w i t h d r a w a l s h a l l b e p e r m i t t e d i f such w i t h d r a w a l w i l l reduce
the amount of the e s crow a c c oun t s be low that required to
m a i n t a i n F u l l S u r e t y .

C. 1. C o t t e r s h a l l on ly be e n t i t l e d to w i t h d r a w
f f u n d s f r o m the escrow accounts e s t a b l i s h e d pursuant to

P a r a g r a p h B as f o l l o w s :
a . C o t t e r m a y o n l y w i t h d r a w f u n d s f r o m

t h e e s crow account e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) ( a )
t o p a y t h e r e a s o n a b l e a n d n e c e s s a r y c a p i t a l c o s t s incurred f o r
W o r k s a t i s f a c t o r i l y p e r f o r m e d ;

b . C o t t e r m a y o n l y w i t h d r a w f u n d s f r o m
t h e escrow account e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) ( b )
to pay the r e a s o n a b l e and n e c e s s a r y o p e r a t i o n s and m a i n t e n a n c e
co s t s f o r work s a t i s f a c t o r i l y p e r f o r m e d ;

c. For each r e q u e s t e d w i t h d r a w a l , by the
5 th o f each month , C o t t e r s h a l l submit a w r i t t e n s t a t e m e n t t o

.



t h e S t a t e a n d t h e i n d e p e n d e n t e s crow agent f o r W o r k p e r f o r m e d .
T h e s t a t e m e n t s h a l l i d e n t i f y w i t h s p e c i f i c i t y t h e W o r k
p e r f o r m e d , t h e cost i n c u r r e d f o r each e l e m e n t o f t h e W o r k
p e r f o r m e d and the account f r o m which the w i t h d r a w a l i s
r e q u e s t e d . A t t h e S t a t e ' s r e q u e s t , C o t t e r s h a l l a l s o make a l l
s u p p o r t i n g d o c u m e n t a t i o n a v a i l a b l e t o t h e S t a t e f o r i t s
r ev i ew;

d . T h e S t a t e s h a l l review t h e s t a t e m e n t
b y t h e 1 5 t h o f t h e month. I f t h e S t a t e doe s n o t n o t i f y C o t t e r
and the i n d e p e n d e n t escrow agent of any d i s a p p r o v a l o f the
r eque s t ed w i t h d r a w a l b y t h e 1 5 t h o f t h e month , w i t h i n t w o ( 2 )
bu s ine s s d a y s t h e r e a f t e r t h e i n d e p e n d e n t e scrow agent s h a l l
t r a n s f e r t h e f u n d s r e q u e s t e d , s u b j e c t t o t h e r e q u i r e m e n t s f o r
r e t a i n a g e o f P a r a g r a p h C ( l ) ( e ) b e l o w , f r o m t h e escrow
a c c o u n t ( s ) t o C o t t e r . I f t h e S t a t e n o t i f i e s C o t t e r a n d t h e
i n d e p e n d e n t e s crow agent o f a n y d i s a p p r o v a l o f t h e r equ e s t ed
w i t h d r a w a l , t h e P a r t i e s s h a l l p r o c e e d w i t h d i s p u t e r e s o l u t i o n
w i t h r egard t o that s p e c i f i c d i s a p p r o v a l b e f o r e t h e S p e c i a l
M a s t e r pur suant t o S e c t i o n s X I I a n d X I I I . T h e p o r t i o n ( s ) o f
the r eque s t ed w i t h d r a w a l that is not s u b j e c t to the
d i s a p p r o v a l s ha l l b e t i m e l y t r a n s f e r r e d t o C o t t e r pur suan t t o
t h i s P a r a g r a p h C ( l ) ( d ) . I n t h e event o f a d i s p u t e , C o t t e r
s h a l l only b e e n t i t l e d t o w i t h d r a w f u n d s f r o m th e e scrow
ac count s pur suan t to agr e emen t of the P a r t i e s or a f a v o r a b l e
o r d e r f r o m t h e S p e c i a l M a s t e r o r t h e C o u r t , a n d t h e S p e c i a l



I M a s t e r s h a l l ru l e on the s u b j e c t m a t t e r o f the d i s p u t e by the
end of the s u b j e c t month; and

e . ( i ) T h e i n d e p e n d e n t e scrow agent
s h a l l d e d u c t and r e t a i n in the escrow accounts ten p e r c e n t
( 1 0 1 ) of any amount r e q u e s t e d and a u t h o r i z e d to be w i t h d r a w n
pur suant t o t h i s P a r a g r a p h C ( l ) .

( i i ) U p o n t h e c o m p l e t i o n o f a
component o f t h e W o r k , C o t t e r s h a l l submit i t s f i n a l
c o n s t r u c t i o n r e p o r t o r o t h e r f i n a l r e p o r t t o t h e S t a t e
pur suant to the a p p l i c a b l e p r o v i s i o n s of the RAP. At the same
t i m e , C o t t e r s h a l l a l s o submit a request f o r w i t h d r a w a l o f
f u n d s r e t a i n e d p u r s u a n t t o P a r a g r a p h C ( l ) ( t ) ( i ) , above, f o r
that c o m p o n e n t o f t h e W o r k c o m p l e t e d s p e c i f y i n g t h e amount o f

f f u n d s r e q u e s t e d , t h e ba s i s f o r i t s c a l c u l a t i o n , t h e account
f r o m which the w i t h d r a w a l i s r eque s t ed and a d e s c r i p t i o n o f
t h e c o m p l e t e d W o r k . I n a d d i t i o n t o i t s o t h e r r i g h t s a n d
o b l i g a t i o n s s p e c i f i e d i n t h e C o n s e n t D e c r e e , t h e S t a t e s h a l l
review th e f i n a l c o n s t r u c t i o n r e p o r t o r o t h e r f i n a l r e p o r t and
t h e w i t h d r a w a l request w i t h i n th e t ime p e r i o d s s p e c i f i e d in
the a p p l i c a b l e p r o v i s i o n s o f the RAP to d e t e r m i n e and n o t i f y
C o t t e r and the escrow agent whe th er the r eque s t ed f u n d s
r e ta ined in the escrow account s p u r s u a n t to P a r a g r a p h
C ( l ) ( e ) ( i ) , above, m a y b e w i t h d r a w n b y C o t t e r . W i t h i n t w o ( 2 )
b u s i n e s s day* o f n o t i f i c a t i o n tha t the f u n d s may be w i t h d r a w n ,
t h e e s crow agent s h a l l t r a n s f e r t h e f u n d s t o C o t t e r .
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( i i i ) T o r t h e c o m p o n e n t s o f t h e W o r k
f o r which n o f i n a l c o n s t r u c t i o n r e p o r t o r o t h e r f i n a l r e p o r t
i s r equired by th e RAP, C o t t e r s h a l l submi t w i t h the annual
r e p o r t r equ i r ed by th e RAP a request f or w i t h d r a w a l o f f u n d s
r e ta ined pursuant t o P a r a g r a p h C ( l ) ( e ) ( i ) , above, f o r t h e W o r k
c o m p l e t e d s p e c i f y i n g t h e amount o f f u n d s r e q u e s t e d , t h e b a s i s
f or i t s c a l c u l a t i o n , the account f r o m which the w i t h d r a w a l i s
r e q u e s t e d a n d a d e s c r i p t i o n o f t h e c o m p l e t e d W o r k . T h e S t a t e
s h a l l have s i x t y ( 6 0 ) days f r o m i t s r e c e i p t o f t h e w i t h d r a w a l
request to d e t e r m i n e and n o t i f y C o t t e r and the e scrow agent
w h e t h e r the r e q u e s t e d f u n d s r e t a i n e d in the escrow accounts
p u r s u a n t t o P a r a g r a p h C ( l ) ( e ) ( i ) , above, m a y b e w i t h d r a w n b y
C o t t e r . W i t h i n t w o ( 2 ) bu s ine s s days o f n o t i f i c a t i o n that t h e
f u n d s may be w i t h d r a w n , the escrow agent s h a l l t r a n s f e r the
f u n d s t o C o t t e r .

( i v ) I f t h e S t a t e n o t i f i e s C o t t e r a n d
th e e scrow agent o f any d i s a p p r o v a l o f w i t h d r a w a l s r equ e s t ed
pursuant t o P a r a g r a p h s C ( l ) ( e ) ( i i ) a n d ( i i i ) , above, t h e S t a t e
s h a l l i n c l u d e a d e t a i l e d d e s c r i p t i o n o f i t s reasons f o r such
d i s a p p r o v a l wi th i t s n o t i f i c a t i o n and the P a r t i e s sha l l
p r o c e e d vi th d i s p u t e r e s o l u t i o n p u r s u a n t t o S e c t i o n s X I I a n d
X I I I . I n t h e event o f a d i s p u t e , C o t t e r s h a l l on ly b e
e n t i t l e d t o w i t h d r a w t h e r e q u e s t e d f u n d s f r o m t h e e s crow
account s p u r s u a n t to a g r e e m e n t of the P a r t i e s or p u r s u a n t to a
f a v o r a b l e o r d e r f r o m t h e S p e c i a l M a s t e r o r t h e C o u r t , a n d t h e
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, S p e c i a l M a s t e r s h a l l ru l e o n t h e s u b j e c t m a t t e r o f t h e d i s p u t e
~̂*x^ w i t h i n t h i r t y ( 3 0 ) days o f t h e i n i t i a t i o n o f d i s p u t e

r e s o l u t i o n .
»

f . S u b j e c t o n l y t o P a r a g r a p h C ( l ) ( g )
b e l o w , C o t t e r s h a l l o n l y b e p e r m i t t e d t o w i t h d r a w f u n d s f r o m
the escrow accounts e s t a b l i s h e d pur suant to P a r a g r a p h B,
above, i f t h e a c c oun t s c o n t a i n , a n d w i l l c o n t a i n a f t e r t h e
w i t h d r a w a l , s u f f i c i e n t f u n d s t o m a i n t a i n F u l l S u r e t y . I f , a t
any t i m e , the S t a t e d e t e r m i n e s t ha t the accounts do not
con ta in s u f f i c i e n t f u n d s t o m a i n t a i n F u l l S u r e t y , t h e S t a t e
s h a l l n o t i f y C o t t e r and th e i n d e p e n d e n t escrow agent o f t h e
a d d i t i o n a l amounts n e c e s s a r y t o m a i n t a i n F u l l S u r e t y a n d t h e
S t a t e s h a l l s p e c i f y t h e ba s i s f o r i t s d e t e r m i n a t i o n . W i t h i n
t e n ( 1 0 ) days o f r e c e i p t o f such n o t i f i c a t i o n , C o t t e r s h a l l
e i t h e r n o t i f y t h e S t a t e t h a t C o t t e r d i s p u t e s t h e S t a t e ' s
d e t e r m i n a t i o n , o r C o t t e r s h a l l d e p o s i t in th e account s th e
a d d i t i o n a l sums n e c e s s a r y t o m a i n t a i n F u l l S u r e t y . I f C o t t e r
d i s p u t e s t h e S t a t e ' s d e t e r m i n a t i o n , t h e P a r t i e s s h a l l p r o c e e d
w i t h d i s p u t e r e s o l u t i o n b e f o r e t h e S p e c i a l M a s t e r pur suant t o
S e c t i o n s Jill a n d X I I I . I n t h e event o f a d i s p u t e , C o t t e r
s h a l l only be e n t i t l e d to w i t h d r a w f u n d s f r o m the escrow
account! pursuant to a g r e e m e n t of the P a r t i e s or a f a v o r a b l e
o r d e r f r o m t h e S p e c i a l M a s t e r o r t h e C o u r t , a n d t h e S p e c i a l
M a s t e r s h a l l * rul e o n t h e s u b j e c t m a t t e r o f t h e d i s p u t e w i t h i n
f o u r t e e n ( 1 4 ) days o f t h e b e g i n n i n g o f d i s p u t e r e s o l u t i o n o r
by the end of the th en-current m o n t h , wh i chever is l a t e r .



( g . D u r i n g t h e f i r s t t w o ( 2 ) years
f o l l o w i n g t h e e f f e c t i v e d a t e o f t h i s C o n s e n t Decree , C o t t e r
m a y w i t h d r a w f u n d s p u r s u a n t t o t h i s P a r a g r a p h C ( l ) f r o m t h e
e scrow account e s t a b l i s h e d pur suant t o P a r a g r a p h B ( l ) ( b ) ,
p r o v i d e d tha t :

( i ) such account c o n t a i n s , a n d w i l l
c on ta in f o l l o w i n g t h e d e p o s i t s p e c i f i e d i n P a r a g r a p h
C ( l ) ( g ) ( i i ) be low, s u f f i c i e n t f u n d s t o m a i n t a i n f i n a n c i a l
s u r e t y f o r t h e o p e r a t i o n s a n d m a i n t e n a n c e c o s t s o f t h e W o r k
f o r t h e f i r s t t w o ( 2 ) y e a r s , a n d

( i i ) w i t h i n t h i r t y ( 3 0 ) days o f a n y
w i t h d r a w a l , C o t t e r d e p o s i t s f u n d s i n t o such account i n t h e
sane amount a s said w i t h d r a w a l f or the p u r p o s e o f m a i n t a i n i n g

f*~ the ba lance of such account at not l e s s than f i v e hundred
> — ^ s i x t y - n i n e thousand e i g h t hundred f i f t y - s i x d o l l a r s

( $ 5 6 9 , 8 5 6 . 0 0 ) f o r t h e f i r s t t w o ( 2 ) year s .
2 . S u b j e c t t o P a r a g r a p h C ( 2 ) ( e ) , i n t h e event

tha t th e S t a t e i s a u t h o r i z e d by the o th er p r o v i s i o n s o f t h i s
C o n s e n t Decree to w i t h d r a w f u n d s f r o m one or bo th o f the
e s crow accounts e s t a b l i s h e d p u r s u a n t to P a r a g r a p h B, above,
the f o l l o w i n g p r o c e d u r e s s ha l l a p p l y t o such w i t h d r a w a l :

a . T h e S t a t e m a y on ly w i t h d r a w f u n d s f r o m
t h e escrow account e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) ( a )
to pay the r ea sonab l e and ne c e s sary c a p i t a l c o s t s ;



( b . The S t a t e may only w i t h d r a w f u n d s f r o m
t h e e scrow account e s t a b l i s h e d p u r s u a n t t o P a r a g r a p h B ( l ) ( b )
to pay the r e a s o n a b l e and n e c e s s a r y o p e r a t i o n s and main t enance
c o s t s ;

c. The S t a t e s h a l l submit a s t a t e m e n t to
C o t t e r a n d t h e i n d e p e n d e n t e s crow agent which i d e n t i f i e s t h e
amount r e q u e s t e d , a s p e c i f i c d e s c r i p t i o n o f th e a c t i v i t i e s
u n d e r t a k e n or e x p e n s e s i n c u r r e d for a c t i v i t i e s t o b e
u n d e r t a k e n f or which th e f u n d s ar e needed and th e account f r o m
which the w i t h d r a w a l i s r e q u e s t e d ;

d . w i t h i n t w o ( 2 ) bu s ine s s days o f
r e c e i p t b y t h e escrow agent o f t h e S t a t e ' s s t a t e m e n t , t h e
escrow agent s h a l l t r a n s f e r t h e r eque s t ed f u n d s t o t h e S t a t e ;

e . C o t t e r may i n i t i a t e d i s p u t e r e s o l u t i o n
pursuant t o S e c t i o n s X I X a n d X I I I f o r t h e p u r p o s e s s p e c i f i e d
i n S e c t i o n V I ( A ) ( 1 ) . P u r s u a n t t o S e c t i o n V I , such d i s p u t e
r e s o l u t i o n s h a l l n o t o p e r a t e a s a s t a y o f C o t t e r ' s r i g h t s o r
o b l i g a t i o n s o r t h e S t a t e ' s r i g h t s o r o b l i g a t i o n s under t h i s
C o n s e n t D e c r e e ; and

f . F u n d s o b t a i n e d b y t h e S t a t e pur suant
t o t h i s S e c t i o n X V , i f n o t used t o d i r e c t l y p a y e x p e n s e s
incurred by the S t a t e , s h a l l be d e p o s i t e d in the " H a z a r d o u s
S u b s t a n c e R e s p o n s e F u n d , " e s t a b l i s h e d pur suant t o C o l o r a d o
Revi s ed S t a t u t e s sec. 25-16-104.6 for use as a u t h o r i r e d by
t h i s C o n s e n t Decree .



3. In the event tha t th e S t a t e i n t e n d s t o
^-^ u n d e r t a k e or has u n d e r t a k e n any a c t i v i t i e s p u r s u a n t to S e c t i o n

V I ( A ) ( 1 ) a n d t h e S t a t e h a s e l e c t e d t o ob ta in f u n d s pursuant t o
S e c t i o n X V ( D ) , b e l o w , t h e a c t i v i t i e s o f t h e S t a t e s h a l l b e
s u b j e c t t o th e review o f th e S p e c i a l M a s t e r a s s p e c i f i e d in
t h i s C o n s e n t Decree . I f C o t t e r i s a u t h o r i z e d b y t h e S p e c i a l
M a s t e r to u n d e r t a k e al l or a p o r t i o n of such a c t i v i t i e s , such
ac t i on s h a l l be without p r e j u d i c e to the r i g h t s o f e i t h e r
C o t t e r o r t h e S t a t e t o seek a p p r o p r i a t e r e l i e f f r o m t h e
S p e c i a l M a s t e r or th e Cour t p u r s u a n t t o th e p r o v i s i o n s o f t h i s
C o n s e n t Decree .

D. If the S t a t e d e t e r m i n e s that a c o n d i t i o n at or
f r o m t h e M i l l F a c i l i t y o r I m p a c t e d A r e a s m a y p r e s e n t a n

^ imminent and s u b s t a n t i a l e n d a n g e r m e n t to the p u b l i c h e a l t h ,
V y _ j w e l f a r e , or the e n v i r o n m e n t , i t s h a l l be e n t i t l e d to o b t a i n

monie s f r o m t h e account s e s t a b l i s h e d pur suant t o t h i s
S e c t i o n XV as f o l l o w s :

1. The S t a t e s h a l l submit a w r i t t e n demand to
C o t t e r , t h e i n d e p e n d e n t e scrow agent a n d t h e S p e c i a l M a s t e r
s i g n e d by the A t t o r n e y G e n e r a l and the Exe cu t iv e D i r e c t o r o f
CDE or th e i r du ly d e s i g n a t e d r e p r e s e n t a t i v e s , which demand
i d e n t i f i e s : ( a ) t h e f a c t s upon which t h e S t a t e bases i t s
d e t e r a i n a t i o n that an imminent and s u b s t a n t i a l e n d a n g e r m e n t to
the p u b l i c h e a l t h , w e l f a r e or the environment may be
p r e s e n t e d ; ( b ) t h e W o r k a n d / o r a d d i t i o n a l a c t i o n s a p p r o p r i a t e



; to e l i m i n a t e , correct or m i t i g a t e the e n d a n g e r m e n t ; and
( c ) t h e e s t i m a t e d c o s t s n e c e s s a r y t o t h e S t a t e ' s p e r f o r m a n c e
o f t h e W o r k a n d / o r a d d i t i o n a l a p p r o p r i a t e a c t i o n s t o
e l i m i n a t e , correc t or m i t i g a t e the e n d a n g e r m e n t ;

2 . I f , w i t h i n f o r t y - e i g h t ( 4 8 ) hours o f
r e c e i p t o f t h e S t a t e ' s w r i t t e n d e m a n d , C o t t e r h a s n o t ac t ed o r
has not agr e ed to act in a manner a c c e p t a b l e to the S t a t e , to
e l i m i n a t e , correc t o r m i t i g a t e t h e a l l e g e d e n d a n g e r m e n t , t h e
S t a t e s h a l l s o n o t i f y t h e i n d e p e n d e n t e scrow agent who s h a l l
a l l o w t h e S t a t e t o w i t h d r a w f u n d s f r o m t h e e scrow account s
e s t a b l i s h e d pur suant t o P a r a g r a p h B ( l ) above. T h e S t a t e s h a l l
w i t h d r a w such f u n d s pursuant to the p r o v i s i o n s of
P a r a g r a p h C ( 2 ) above; p r o v i d e d t h a t , t h e S t a t e s h a l l n o t b e
a l l o w e d to w i t h d r a w in e x c e s s of an a g g r e g a t e of two h u n d r e d
f i f t y thousand d o l l a r s ( $ 2 5 0 , 0 0 0 . 0 0 ) f r o m said accounts d u r i n g
t h e f i r s t f i f t e e n ( 1 5 ) b u s i n e s s d a y s f o l l o w i n g i s suance o f t h e
S t a t e ' s w r i t t e n d e m a n d ;

3 . D i s p u t e r e s o l u t i o n b e f o r e t h e S p e c i a l
M a s t e r p u r s u a n t t o S e c t i o n s X I I a n d X I I I s h a l l i m m e d i a t e l y
commence upon the i s suance by the S t a t e of a w r i t t e n demand
pursuant t o P a r a g r a p h D ( l ) above. I f C o t t e r d i s p u t e s t h e
S t a t e ' s d e t e r m i n a t i o n that a n imminent a n d s u b s t a n t i a l
endangerment to the p u b l i c h e a l t h , w e l f a r e , or the environment
m a y b e p r e s e n t e d , then w i t h i n f i v e ( 5 ) b u s i n e s s days o f t h e
i s suance o f a w r i t t e n demand p u r s u a n t t o P a r a g r a p h D ( l ) above.



t h e S p e c i a l M a s t e r s h a l l rule w h e t h e r c o n d i t i o n ( s ) m a y p r e s e n t
an imminent and s u b s t a n t i a l e n d a n g e r m e n t to the p u b l i c h e a l t h ,
w e l f a r e o r t h e e n v i r o n m e n t . I f C o t t e r do e s n o t d i s p u t e t h e
S t a t e ' s d e t e r m i n a t i o n that a n imminent a n d s u b s t a n t i a l
e n d a n g e r m e n t t o t h e p u b l i c h e a l t h , w e l f a r e o r t h e env ironment
may b e p r e s e n t e d , o r i f t h e S p e c i a l M a s t e r r u l e s that
c o n d i t i o n ( s ) may p r e s e n t an imminent and s u b s t a n t i a l
e n d a n g e r m e n t t o p u b l i c h e a l t h , w e l f a r e or th e e n v i r o n m e n t , bu t
C o t t e r d i s p u t e s t h e S t a t e ' s p r o p o s e d W o r k a n d / o r t h e S t a t e ' s
p r o p o s e d a d d i t i o n a l a c t i o n s t o e l i m i n a t e , correct o r m i t i g a t e
t h e e n d a n g e r m e n t , then w i t h i n t e n ( 1 0 ) bu s ine s s days
t h e r e a f t e r t h e S p e c i a l M a s t e r s h a l l d e t e r m i n e t h e nature a n d
e x t e n t o f t h e W o r k o r o t h e r a p p r o p r i a t e a c t i o n s t o e l i m i n a t e ,

^ correc t or m i t i g a t e the e n d a n g e r m e n t . At the same t i m e , the
i . S p e c i a l M a s t e r s h a l l a l s o d e t e r m i n e t h e p e r i o d o f t ime w i t h i n

which C o t t e r s h a l l b e g iven an o p p o r t u n i t y to i m m e d i a t e l y
i n i t i a t e a n d p e r f o r m t h e W o r k o r o th er a c t i o n s , f a i l i n g which
t h e S t a t e s ha l l b e a l l o w e d t o w i t h d r a w f u n d s f r o m th e e s crow
account s or o th er s u r e t y e s t a b l i s h e d pur suant to P a r a g r a p h B
above. T h e S t a t e s h a l l w i t h d r a w such f u n d s pur suant t o t h e
provi s i on* o f P a r a g r a p h C ( 2 ) above; a n d

4. If the S p e c i a l M a s t e r or the Court have not
d e t e rmined (1) whether an imminent and s u b s t a n t i a l
e n d a n g e r m e n t - t o th t p u b l i c h e a l t h , w e l f a r e and environment may
e x i s t , a n d / o r ( i i ) th e nature and e x t en t o f t h e W o r k o r o ther
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a p p r o p r i a t e a c t i o n s t o e l i m i n a t e , c orre c t o r m i t i g a t e t h e
e n d a n g e r m e n t pur suan t t o P a r a g r a p h 0 ( 3 ) above w i t h i n t h i r t y
( 3 0 ) days o f t h e S t a t e ' s w r i t t e n demand pur suant t o P a r a g r a p h
0 ( 1 ) above, t h e S t a t e s h a l l b e e n t i t l e d t o w i t h d r a w f u n d s f r o m
the e s crow account s or o t h e r s u r e t y e s t a b l i s h e d pur suan t to
P a r a g r a p h B above. The S t a t e s h a l l w i t h d r a w such f u n d s
p u r s u a n t t o P a r a g r a p h C ( 2 ) above.

E. F o l l o w i n g the, c o n c l u s i o n , f a v o r a b l e to the
S t a t e , o f any d i s p u t e r e s o l u t i o n p r o c e e d i n g pursuant t o
S e c t i o n s X I X a n d X Z X I i n which t h e s t a t e a l l e g e d that C o t t e r
f a i l e d t o c o m p l y w i t h any o f i t s o b l i g a t i o n s i m p o s e d by t h i s
Consent Decree , and a f t e r C o t t e r has had a subsequent
o p p o r t u n i t y t o i m m e d i a t e l y i n i t i a t e a n d p e r f o r m t h e

A . o b l i g a t i o n s i m p o s e d b y t h e C o n s e n t D e c r e e , ' t h e S t a t e s h a l l b e
v ; e n t i t l e d to an ord er a u t h o r i z i n g the S t a t e to w i thdraw the

sums d e t e r m i n e d n e c e s s a r y t o t h e S t a t e ' s p e r f o r m a n c e o f a l l o r
p a r t o f t h e work a n d / o r a p p r o p r i a t e r e m e d i a l , c o r r e c t i v e o r
m i t i g a t i v e ac t i ons f r o m the escrow accounts or o ther sure ty
e s t a b l i s h e d pur suant t o P a r a g r a p h B , above. T h e S t a t e s h a l l
w i t h d r a w such f u n d s pur suant t o P a r a g r a p h C ( 2 ) , above.

r. The f i n a n c i a l sure ty e s t a b l i s h e d pursuant to
t h i s S e c t i o n sha l l be in a d d i t i o n to, and not in l i eu of,
f i n a n c i t l sure ty and l o n g - t e r m care r e q u i r e m e n t s of the
C o l o r a d o R a d i a t i o n Contro l Act and r e g u l a t i o n s p r o m u l g a t e d
t h e r e u n d e r . T h e S t a t e s h a l l m i n i m i z e a n y unnecessary
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. d u p l i c a t i o n o f t h e f i n a n c i a l s u r e t y e s t a b l i s h e d p u r s u a n t t o
t h i s S e c t i o n a n d that p o s t e d p u r s u a n t t o t h e f i n a n c i a l s u r e t y
a n d l o n g - t e r m care r e q u i r e m e n t s o f t h e C o l o r a d o R a d i a t i o n
C o n t r o l A c t a n d t h e r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r .

G. U p o n d e t e r m i n a t i o n by the S t a t e that the
c o m p l e t i o n o f t h e W o r k i s a c c e p t a b l e in a c cordance w i t h
S e c t i o n V above a n d S e c t i o n X X X , C o t t e r s h a l l b e r e l e a s e d f r o m
i t s o b l i g a t i o n s t o p r o v i d e f i n a n c i a l s u r e t y a s d e s c r i b e d in
t h i s S e c t i o n .

H . Z n t h e event t h e S t a t e o b t a i n s monie s f r o m t h e
e scrow accounts or o ther f i n a n c i a l s u r e t y e s t a b l i s h e d pur suant
to t h i s S e c t i o n t o p e r f o r m a l l o r p a r t o f t h e W o r k a n d / o r
a p p r o p r i a t e r e m e d i a l , c o r r e c t i v e o r m i t i g a t i v e a c t i o n s , t h e

f * S t a t e sha l l p r o v i d e C o t t e r , three ( 3 ) months a f t e r i n i t i a t i o n
x ^ x o f t h e a c t i o n s , a n d f o r every t h r e e ( 3 ) month p e r i o d

t h e r e a f t e r u n t i l c o m p l e t i o n , w i t h a n a c c o u n t i n g o f
e x p e n d i t u r e s a n d s h a l l , upon . c o m p l e t i o n , p r o v i d e C o t t e r o r t h e
i n d e p e n d e n t escrov a g e n t , a s a p p r o p r i a t e , a l l u n e x p e n d e d
m o n i e s , i f any.

I. 1. The amount of the escrov accounts or o t h e r
surety required by th i s S e c t i o n XV may be a d j u s t e d upward or
downward as current c i r c u m s t a n c e s , i n c l u d i n g i n f l a t i o n or
d e f l a t i o n , changes i n t h e W o r k , c o m p l e t i o n o f c o m p o n e n t s o f
the W o r k , a c t i v i t i e s p e r f o r m e d and to be p e r f o r m e d and any
o th e r c o n d i t i o n s a f f e c t i n g t h e W o r k , m a y require.
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2. U n l e s s o t h e r w i s e a u t h o r i z e d by t h i s S e c t i o n
XV, th e amount o f th e e s c row a c c oun t s or o t h e r s u r e t y r e q u i r e d
by t h i s S e c t i o n XV s h a l l at no t ime be l e s s than the amount
r equ ir ed t o m a i n t a i n F u l l S u r e t y , and any amount s used
pur suan t to t h i s C o n s e n t Decre e s h a l l be r e p l a c e d by C o t t e r as
needed t o m a i n t a i n F u l l S u r e t y .

3 . U n l e s s o t h e r w i s e a u t h o r i z e d b y t h i s S e c t i o n
XV, the amount o f the e scrow account s or o t h e r s ur e ty r equired
b y t h i s ' S e c t i o n X V , t h e i r adequacy a n d t h e t e rms a n d
c o n d i t i o n s o f a n y a p p l i c a b l e s ur e ty in s t rument p r o v i d e d
pur suant to t h i s S e c t i o n XV s h a l l be reviewed no more than
once a n n u a l l y by the S t a t e . S u c h review may be upon
a p p l i c a t i o n b y C o t t e r o r o n t h e i n i t i a t i v e o f t h e S t a t e . I f
t h e S t a t e ' s review occurs p u r s u a n t t o C o t t e r ' s a p p l i c a t i o n ,
t h e S t a t e s h a l l a c t upon such a p p l i c a t i o n w i t h i n s i x t y ( € 0 )
days o f r e c e i p t o f th e a p p l i c a t i o n . Each d e t e r m i n a t i o n by th e
S t a t e based on it s annual review of the amount ne c e s sary to
m a i n t a i n F u l l S u r e t y , t h e t e rms a n d . c o n d i t i o n s o f a n y
a p p l i c a b l e sure ty i n s t r u m e n t , and adequacy o f the e scrow
accounts or o ther sure ty required by t h i s S e c t i o n XV, t o g e t h e r
with the u n d e r l y i n g c a l c u l a t i o n s and r a t i o n a l e , s h a l l be
served by mail upon C o t t e r . Each such d e t e r m i n a t i o n s h a l l be
f i n a l and b i n d i n g upon the P a r t i e s , and C o t t e r s h a l l have
s i x t y ( 6 0 ) days f r o m i t s r e c e i p t o f t h e S t a t e ' s d e t e r m i n a t i o n
in which to a d j u s t the escrow accounts or o t h e r s u r e t y



( ' required b y t h i i S e c t i o n X V , u n l e s s C o t t e r invokes t h e d i s p u t e
-̂"̂  r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I a n d X I I I above w i t h i n

t e n ( 1 0 ) days a f t e r r e c e i p t o f t h e S t a t e ' s d e t e r m i n a t i o n , i f
f o l l o w i n g d i s p u t e r e s o l u t i o n , or i f a t th e end o f th e
a b o v e - s t a t e d s i x t y ( € 0 ) d a y p e r i o d when C o t t e r doe s n o t invoke
d i s p u t e r e s o l u t i o n , C o t t e r then f a i l s o r r e f u s e s t o p r o v i d e o r
m a i n t a i n F u l l S u r e t y , t h e S t a t e s h a l l b e e n t i t l e d , upon f i l i n g
o f a sworn c e r t i f i c a t e o f such f a i l u r e w i th t h i s C o u r t , t o a
writ o f e x e c u t i o n f or th e e n t i r e amount required t o m a i n t a i n
F u l l S u r e t y .

X V I . E N F O R C E M E N T
A. In the event e i t h e r P a r t y breaches any t e rm or

^^ c o n d i t i o n o f t h i s Cons en t D e c r e e , the nonbreach ing P a r t y may
^^ seek a p p r o p r i a t e r e l i e f pur suant tc~ the contempt powers of

t h i s C o u r t t h r o u g h t h e p r o c e d u r e s e s t a b l i s h e d i n S e c t i o n s X I I
a n d X I I I .

B . S u b j e c t t o t h e l i m i t a t i o n s o f S e c t i o n X I V , t h e
p r o v i s i o n s o f S e c t i o n X V I ( A ) above sha l l n o t l i m i t t h e
a b i l i t y o f t h e S t a t e t o i n s t i t u t e e n f o r c e m e n t p r o c e e d i n g s f o r
a n y a s s e r t e d v i o l a t i o n s o f f e d e r a l , s t a t e a n d lo ca l s t a t u t e s ,
r egu la t i on s , ord inance s , l i c e n s e s and p e r m i t s .
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X V I I . S T I P U L A T E D P E N A L T I E S
A . S u b j e c t t o t h e " f o r c e m a j e u r e " p r o v i s i o n s o f

S e c t i o n I X above, i n t h e event C o t t e r v i o l a t e s t h e f o l l o w i n g
p r o v i s i o n s o f t h i s C o n s e n t D e c r e e , i t s h a l l pay t o t h e S t a t e a
s t i p u l a t e d c iv i l p e n a l t y f o r each d a y o f each such v i o l a t i o n
i n t h e f o l l o w i n g s p e c i f i c amounts:

1 . One thousand d o l l a r s ( $ 1 , 0 0 0 ) p e r day f o r
c a l e n d a r days t h i r t y - o n e ( 3 1 ) t h r o u g h f o r t y - f i v e ( 4 5 ) , a n d t w o
thousand f i v e hundred d o l l a r s ( $ 2 , 5 0 0 ) p e r d a y f o r c a l e n d a r
days f o r t y - s i x ( 4 6 ) t h r o u g h s i x t y ( 6 0 ) , a n d f i v e thousand
d o l l a r s ( $ 5 , 0 0 0 ) p e r d a y f o r each s u c c e e d i n g c a l e n d a r d a y f o r
which C o t t e r f a i l s t o t i a e l y submit a p r o p o s a l , p l a n , r e p o r t
or other s u b o t i t t a l pursuant to t h i s Consent Decree;

2 . F i v e thousand d o l l a r s ( $ 5 , 0 0 0 ) f o r t h e
i ; f i r s t c a l e n d a r day and ten thousand d o l l a r s ( $ 1 0 , 0 0 0 ) per each

s u c c e e d i n g c a l e n d a r d a y f o r which C o t t e r f a i l s t o grant ac c e s s
t o t h e S t a t e p u r s u a n t t o S e c t i o n X I ( A ) above;

3 . O n e thousand d o l l a r s ( $ 1 , 0 0 0 ) p e r d a y f o r
c a l e n d a r days o n e ( 1 ) t h r o u g h seven ( 7 ) i n c l u s i v e , a n d t w o
thousand d o l l a r s ( $ 2 , 0 0 0 ) p e r d a y f o r c a l e n d a r days e i g h t ( 8 )
t h r o u g h t h i r t y ( 3 0 ) i n c l u s i v e , a n d f o u r thousand d o l l a r s
( $ 4 , 0 0 0 ) p e r d a y p e r each s u c c e e d i n g c a l e n d a r d a y f o r which
C o t t e r f a i l s t o p e r f o r m ground wa t e r m o n i t o r i n g p u r s u a n t t o
S e c t i o n I S o f t h e S A P ; p r o v i d e d t h a t , t h e p e n a l t y s h a l l o n l y
a p p l y i f t w o ( 2 ) o r more c o n s e c u t i v e m o n i t o r i n g s a m p l e s p e r
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/ w e l l o r a t o t a l o f t h r e e ( 3 ) o r more m o n i t o r i n g « a m p l e a p e r
"̂-̂^ w e l l in any one c a l e n d a r year are not c o l l e c t e d pur suan t to

S e c t i o n I S o f t h e R A P ;
4 . O n e thou sand d o l l a r s ( $ 1 , 0 0 0 ) p e r d a y f o r

c a l e n d a r day s o n e ( 1 ) t h r o u g h seven ( 7 ) i n c l u s i v e , a n d t w o
thou sand d o l l a r s ( $ 2 , 0 0 0 ) p e r d a y f o r c a l e n d a r days e i g h t ( 8 )
t h r o u g h t h i r t y ( 3 0 ) i n c l u s i v e , a n d f o u r thousand d o l l a r s
( $ 4 , 0 0 0 ) p e r d a y f o r each s u c c e e d i n g c a l e n d a r d a y f o r which
C o t t e r f a i l s t o p e r f o r m t h e p i e z o m e t e r m o n i t o r i n g pur suant t o
S e c t i o n 4 o f t h e R A P ; p r o v i d e d t h a t , t h e p e n a l t y s h a l l only
a p p l y i f t w o ( 2 ) o r more c on s e cu t iv e m o n i t o r i n g s a m p l e s p e r
p i e z o m e t e r o r a t o t a l o f t h r e e ( 3 ) o r more m o n i t o r i n g s a m p l e s
per p i e z o m e t e r in any one c a l e n d a r year are not c o l l e c t e d
p u r s u a n t to S e c t i o n 4 o f the R A P ;

5 . O n e thousand f i v e hundred d o l l a r s ( $ 1 , 5 0 0 )
p e r d a y f o r c a l e n d a r days o n e ( 1 ) t h r o u g h seven ( 7 ) i n c l u s i v e ,
a n d thre e thousand d o l l a r s ( $ 3 , 0 0 0 ) p e r d a y f o r c a l e n d a r days
e i g h t ( 8 ) t h r o u g h t h i r t y ( 3 0 . ) i n c l u s i v e , a n d s i x thousand
d o l l a r s ( $ 6 , 0 0 0 ) p e r d a y p e r each s u c c e e d i n g c a l e n d a r d a y f o r
which C o t t e r f a i l s t o o p e r a t e t h e w i t h d r a w a l w e l l s pur suant t o
S e c t i o a 4 o f the R A P ; p r o v i d e d t h a t , i f a w i t h d r a w a l we l l ha s
not o p e r a t e d because o f an i n o p e r a b l e p u m p , the p e n a l t y s h a l l
only a p p l y i f the w i t h d r a w a l we l l has not o p e r a t e d because o f
an i n o p e r a b l e pump for the p r e v i o u s cons e cu t ive one hundred
and t w e n t y ( 1 2 0 ) or more hours or for a t o t a l o f f o u r hundred
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and e i g h t y ( 4 8 0 ) or more hours in any one c a l e n d a r year; and
f u r t h e r p r o v i d e d t h a t , i f a w i t h d r a w a l w e l l h a s n o t o p e r a t e d
because i t i s n o n f u n c t i o n a l ( e . g . , broken c a s i n g , p l u g g e d
s c r e en o r o t h e r s i m i l a r c a u s e s ) , t h e p e n a l t y s h a l l o n l y a p p l y
i f the w i t h d r a w a l w e l l has not o p e r a t e d because i t i s
n o n f u n c t i o n a l f o r t h e p r e v i o u s c on s e cu t iv e t h i r t y ( 3 0 ) o r more
d a y s or f o r . a t o t a l o f s i x t y (€0) or more days in any one
c a l e n d a r year;

6 . T w o thou sand f i v e hundred d o l l a r s ( $ 2 , 5 0 0 )
p e r d a y f o r each d a y that a n y o n e ( 1 ) pump a t t h e S o i l
C o n s e r v a t i o n S e r v i c e h y d r o l o g i c b a r r i e r i s no t o p e r a t e d a s
required to be o p e r a t e d pur suant to S e c t i o n 9 of the R A P , f i v e
thou sand d o l l a r s ( $ 5 , 0 0 0 ) p er day f or each day that any two
( 2 ) p u m p s a t t h e S o i l C o n s e r v a t i o n S e r v i c e h y d r o l o g i c b a r r i e r

\_J are not o p e r a t e d as required to be o p e r a t e d pur suant to
S e c t i o n 9 o f t h e R A P , a n d t e n thou sand d o l l a r s ( $ 1 0 , 0 0 0 ) p e r
d a y f o r each d a y that a n y three ( 3 ) p u m p s a t t h e S o i l
C o n s e r v a t i o n S e r v i c e h y d r o l o g i c b a r r i e r are no t o p e r a t e d a s
required to be o p e r a t e d pur suan t to S e c t i o n 9 o f the RAF;
p r o v i d e d t h a t , t h e p e n a l t y s h a l l on ly a p p l y i f t h e p u m p ( s ) i s
not o p e r a t e d for the p r e v i o u s cons e cu t ive one hundred and
twenty ( 1 2 0 ) or more hours or for a t o t a l of f o u r hundred
e i g h t y ( 4 8 0 ) o r more hours d u r i n g t h e c a l e n d a r y e a r ;

• 7 . One thou sand f i v e hundred d o l l a r s ( $ 1 , 5 0 0 )
p e r d a y f o r c a l e n d a r days o n e ( 1 ) t h r o u g h seven ( 7 ) i n c l u s i v e ,
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a n d three thousand d o l l a r s ( $ 3 , 0 0 0 ) p e r d a y f o r c a l t n d a r d a y s
e i g h t ( 8 ) t h r o u g h t h i r t y ( 3 0 ) i n c l u s i v e , a n d s i x thousand
d o l l a r s ( $ 6 , 0 0 0 ) p e r d a y p e r each s u c c e e d i n g c a l e n d a r d a y f o r
which C o t t e r f a i l s t o o p e r a t e t h e S e c t i o n 9/16 h y d r a u l i c
b a r r i e r p u r s u a n t t o S e c t i o n 8 o f th e R A P ; p r o v i d e d t h a t , i f an
i n j e c t i o n w e l l is not o p e r a t e d as r equired to be o p e r a t e d
p u r s u a n t to S e c t i o n 8 of the RAP because of an i n o p e r a b l e
p u m p , the p e n a l t y shal l only a p p l y i f an i n j e c t i o n veil i s not
o p e r a t e d as r equired to be o p e r a t e d because of an i n o p e r a b l e
p u m p f or th e p r e v i o u s c on s e cu t iv e one hundred tventy ( 1 2 0 ) or
more hours or for a t o t a l o f f o u r hundred e i g h t y ( 4 8 0 ) or more
hours in any one c a l e n d a r year; and f u r t h e r p r o v i d e d t h a t , i f
an i n j e c t i o n veil is not o p e r a t e d as required to be o p e r a t e d
pur suant to S e c t i o n 8 of the RAP because it is n o n f u n c t i o n a l
( e . g . , broken c a s i n g , p l u g g e d s creen, o r o ther s i m i l a r
c a u s e s ) , t h e p e n a l t y s h a l l on ly a p p l y i f a n i n j e c t i o n veil i s
not o p e r a t e d as required to be o p e r a t e d because it is
n o n f u n c t i o n a l f o r t h e p r e v i o u s consecut ive t h i r t y ( 3 0 ) o r more
days or for a p r e v i o u s s i x t y ( 6 0 ) or more days in any one
c a l e n d a r year;

8 . T w o thousand f i v e hundred d o l l a r s ( $ 2 , 5 0 0 )
p er day f o r each c a l e n d a r day f o r vhich C o t t e r f a i l s t o
p e r f o r m I t s o b l i g a t i o n s p u r s u a n t t o P a r a g r a p h 7 o f S e c t i o n
13.4 of the -RAP; and
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9 . T w o t h o u s a n d f i v t h u n d r t d d o l l a r s ( $ 2 , 5 0 0 )
p e r d a y f o r each c a l e n d a r d a y f o r which C o t t e r f a i l s t o
p e r f o r m t h e s a m p l e c o l l e c t i o n d e s c r i b e d i n t h e s t u d y p l a n
r equ ir ed by P a r a g r a p h 2 o f S e c t i o n 32.3 o f t h e R A F .

B . T h e S t a t e s h a l l u s e i t s best e f f o r t s t o p r o m p t l y
n o t i f y C o t t e r if it knows or has reason to know that a
v i o l a t i o n pur suant to P a r a g r a p h A has o c curred. Any f a i l u r e
o f t h e S t a t e t o p r o m p t l y n o t i f y C o t t e r pur suant t o t h i s
P a r a g r a p h s h a l l not o p e r a t e as a waiver of any s t i p u l a t e d
p e n a l t y , s h a l l not be a l e g a l or e q u i t a b l e d e f e n s e in any
s t i p u l a t e d p e n a l t y p r o c e e d i n g , and s h a l l not o p e r a t e as a
waiver o r e s t o p p e l o f t h e S t a t e ' s o t h e r r i g h t s a n d o b l i g a t i o n s
under th i s Content Decree.

C . T h e s t i p u l a t e d p e n a l t i e s s e t f o r t h i n P a r a g r a p h
A o f t h i s S e c t i o n s h a l l b e p a i d w i t h i n t en ( 1 0 ) days o f
C o t t e r ' s r e c e i p t o f a w r i t t e n demand f r o m t h e S t a t e f o r
payment of such p e n a l t i e s unle s s C o t t e r has i n v o k e d / in
w r i t i n g , t h e f o r m a l d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s
X I I a n d X I I I p r i o r t o t h e d e a d l i n e f o r payment . T h e demand
required by th i s P a r a g r a p h s h a l l be served upon C o t t e r by
c e r t i f i e d sail and sha l l d e s c r i b e the p r o v i s i o n s a l l e g e d l y
v i o l a t e d , t h e f a c t s c o n s t i t u t i n g t h e a l l e g e d v i o l a t i o n s ) a n d
t h e d a t e ( s ) o n which such v i o l a t i o n ( s ) a l l e g e d l y o c curred .
Payment o f the p e n a l t i e s s e t f o r t h in t h i s S e c t i o n s ha l l be by
c e r t i f i e d check made t o th e o r d e r o f " T r e a s u r e r , s t a t e o f
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C o l o r a d o " t e n d e r e d t o t h e O f f i c e o f t h e C o l o r a d o A t t o r n e y
G e n e r a l f o r payment in to t h e " H a z a r d o u s S u b s t a n c e R e s p o n s e
F u n d " e s t a b l i s h e d b y C o l o r a d o Revi s ed S t a t u t e s sec.
25-16-104.6 ( S u p p . 1 9 8 6 ) .

0. In the event that the S t a t e d e m o n s t r a t e s a
p a t t e r n o f v i o l a t i o n s by C o t t e r o f o ther p r o v i s i o n s o f t h i s
C o n s e n t D e c r e e , t h e S t a t e m a y p e t i t i o n t h e Court f o r
e s t a b l i s h m e n t o f a s c h e d u l e o f f u t u r e p e n a l t i e s or any o t h e r
s a n c t i o n s which the Court may deem a p p r o p r i a t e .

E. The P a r t i e s agree and the Court hereby f i n d s
that the p r o v i s i o n s of t h i s S e c t i o n , which are d e s i gned to
p r o t e c t the p u b l i c h e a l t h / w e l f a r e and environment by
d e t e r r i n g s i g n i f i c a n t v i o l a t i o n s o f t h i s C o n s e n t Decr e e , a r e
i n t e g r a l and e s s e n t i a l to bo th the P a r t i e s ' d e s i r e and the
C o u r t ' s o r d e r that t h e p r o v i s i o n s o f t h i s Consent Decree b e ,
t o t h e maximum e x t e n t a c h i e v a b l e , s e l f - e x e c u t i n g a n d s e l f -
e n f o r c i n g . The P a r t i e s agree and the Court hereby order s that
the s t i p u l a t e d p e n a l t i e s d e s c r i b ed in P a r a g r a p h A of t h i s
S e c t i o n are not to be s u s p e n d e d in whole or in p a r t . C o t t e r
a g r e e s and the Court hereby f i n d s that C o t t e r has waived al l
r i g h t s it may have to c on t e s t the amount or i m p o s i t i o n of the
s t i p u l a t e d p e n a l t i e s d e s c r i b e d i n P a r a g r a p h A o f t h i s S e c t i o n ,
s u b j e c t only t o t h e a f f i r m a t i v e d e f e n s e that t h e e v e n t ( s ) ,
c o n d u c t , or c i r e u m s t a n c e ( s ) g i v i n g ri se to the a l l e g e d
v i o l a t i o n d e s c r i b e d i n t h e S t a t e ' s demand d i d n o t i n f a c t
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occur, which a f f i r m a t i v e d e f e n c e m a y b e r a i s e d on ly b y f i l i n g
wi th th e Court and S p e c i a l M a s t e r and s e r v i n g upon th e S t a t e ,
a w r i t t e n p e t i t i o n f o r f o r m a l d i s p u t e r e s o l u t i o n pur suant t o
S e c t i o n X I I ( C ) v i t h i n t e n ( 1 0 ) days o f s ervice o f t h e S t a t e ' s
demand pursuant t o P a r a g r a p h C o f t h i s S e c t i o n . C o t t e r ' s
p e t i t i o n s ha l l s e t f o r t h the f a c t u a l ba s i s upon vhich i t
a s s e r t s t h e a f f i r m a t i v e d e f e n s e p r o v i d e d here in. I f C o t t e r
t i m e l y f i l e s such a p e t i t i o n , a l l s t i p u l a t e d p e n a l t i e s n o t
s p e c i f i c a l l y r e j e c t e d b y t h e a d j u d i c a t i o n d i s p u t e r e s o l u t i o n
p r o c e s s s h a l l be p a i d on or b e f o r e the t e n t h ( 1 0 t h ) day
f o l l o w i n g f i n a l r e s o l u t i o n o f t h e d i s p u t e pur suant t o S e c t i o n s

X I I a n d X I Z Z o f t h i s Con s en t Decre e .
' F . U p o n t e n d e r o f a n y s t i p u l a t e d p e n a l t y pur suant

t o t h i s S e c t i o n a n d a c c e p t a n c e t h e r e o f b y t h e S t a t e , C o t t e r
s h a l l be de emed to have been s u b j e c t to a c ivi l e n f o r c e m e n t
ac t ion by the S t a t e for that v i o l a t i o n and sha l l not
t h e r e a f t e r be s u b j e c t to any a d d i t i o n a l c ivi l p e n a l t y or o th er
sanc t i on by th e S t a t e f o r that v i o l a t i o n . H o w e v e r , n o t h i n g
here in sha l l be deemed to l i m i t or p r e c l u d e the S t a t e f r o m
s e e k i n g , or any Court o f c o m p e t e n t j u r i s d i c t i o n f r o m g r a n t i n g ,
a p p r o p r i a t e i n j u n c t i v e r e l i e f t o compe l c o m p l i a n c e o r
r e m e d i a l , correc t ive or m i t i g a t i v e a c t i o n pur suan t to
a p p l i c a b l e l a w a n d / o r p r o v i s i o n s o f t h i s Consent Decre e .

G . . ' F a i l u r e t o p a y t h e p e n a l t i e s a s a n d when d u e
p u r s u a n t t o t h i s S e c t i o n s h a l l e n t i t l e t h e S t a t e t o a writ o f
e x e c u t i o n for th e f u l l amount t h en due and owing.
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X V I I I . R E S P O N S E C O S T S A N D D A M A G E S
A. 1. As soon as p r a c t i c a b l e , but not l a t e r than

t e n ( 1 0 ) b u s i n e s s day s a f t e r t h e e f f e c t i v e d a t e o f t h i s
C o n s e n t D e c r e e , C o t t e r s h a l l p a y t o t h e S t a t e f o u r m i l l i o n t w o
h u n d r e d t h o u s a n d d o l l a r s ( § 4 , 2 0 0 , 0 0 0 ) b y c e r t i f i e d check o r
o t h e r f o r m o f g u a r a n t e e d f u n d s . T h e check s h a l l b e made
p a y a b l e t o t h e o r d e r o f t h e " T r e a s u r e r , S t a t e o f C o l o r a d o " a n d
s h a l l b e t e n d e r e d t o t h e O f f i c e o f t h e A t t o r n e y G e n e r a l f o r

. d i s t r i b u t i o n i n t o a p p r o p r i a t e f u n d s .
2. The payment by C o t t e r p u r s u a n t to t h i s

S e c t i o n X V Z I Z ( A ) i s s o l e l y f o r :
a . R e s p o n s e c o s t s , i n c l u d i n g c o s t s o f

l i t i g a t i o n a n d a t t o r n e y s ' f e e s , incurred b y t h e S t a t e p r i o r t o
f t h e e f f e c t i v e d a t e o f t h i s C o n s e n t Decre e e x c l u d i n g L i c e n s e

renewal a n d i n s p e c t i o n f e e s p u r s u a n t t o t h e C o l o r a d o R a d i a t i o n
C o n t r o l A c t a n d r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r ;

b . C o s t s o f t h e S t a t e t o oversee th e W o r k
p u r s u a n t t o S e c t i o n V I Z above f o l l o w i n g t h e e f f e c t i v e d a t e o f
t h i s C o n s e n t D e c r e e , p r o v i d e d t h a t , s u b j e c t t o t h e p r o v i s i o n s
o f S e c t i o n V I I ( A ) , such c o s t s s h a l l n o t b e deemed t o i n c l u d e
f e e s and co s t s pursuant t o o t h e r f e d e r a l , s t a t e and l o ca l
s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s , l i c e n s e s a n d p e r m i t s ;

c. A l l e g e d d a m a g e s or damages that could
have been a l l e g e d a s o f t h e e f f e c t i v e d a t e o f t h i s C o n s e n t
D e c r e e a r i s i n g ou t o f a l l m a t t e r s which were ra i s ed in t h i s
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l i t i g a t i o n r e l a t i n g t o o r a r i s i n g f r o m t h e M i l l F a c i l i t y o r
I m p a c t e d A r e a s f o r i n j u r y t o , l o s s o f , o r d e s t r u c t i o n o f
natura l r e s o u r c e s ; and

d . C o s t s o f r e m e d i a l a c t i o n s u n d e r t a k e n
by th e S t a t e p u r s u a n t t o S e c t i o n 31 o f t h e RAF.

3. The P a r t i e s agr e e and the Court hereby
o r d e r s that t h e f o u r m i l l i o n t w o hundred thousand d o l l a r s
( $ 4 , 2 0 0 , 0 0 0 ) p a i d p u r s u a n t t o S e c t i o n X V I I I ( A ) above s h a l l b e
d i s t r i b u t e d by th e S t a t e p u r s u a n t t o A p p e n d i x C a t tached
here t o .

B . w i t h i n o n e ( 1 ) year a f t e r t h t e f f e c t i v e d a t e o f
t h i s C o n s e n t D e c r e e , C o t t e r s h a l l p a y t o t h e S t a t e a n
a d d i t i o n a l t w o hundred f i f t y thousand d o l l a r s ( 5 2 5 0 , 0 0 0 ) b y
c e r t i f i e d check o r o t h e r f o r m o f g u a r a n t e e d f u n d s . T h e check
s h a l l b e made p a y a b l e t o t h e o r d e r o f t h e " T r e a s u r e r , S t a t e o f
C o l o r a d o " a n d s h a l l b e t e n d e r e d t o t h e O f f i c e o f t h e A t t o r n e y
G e n e r a l f o r d i s t r i b u t i o n t o th e G e n e r a l F u n d o f t h e S t a t e a s
r e covery r e l a t e d t o t h e e n f o r c e m e n t o f t h e C o l o r a d o H a z a r d o u s
W a s t e M a n a g e m e n t A c t , C o l o r a d o Revi s ed S t a t u t e s sees.
25-15-101 t o -313 ( S u p p . 1 9 8 6 ) .

X I X . M U T U A L R E L E A S E A N D C O V E N A N T N O T T O S U E
•?.

A. E x c e p t a s s p e c i f i c a l l y p r o v i d e d in P a r a g r a p h s C
a n d 0 b e l ow, upon c o m p l i a n c e b y C o t t e r wi th S e c t i o n X V I I I
above and p o s t i n g of the s u r e t y p r o v i d e d in S e c t i o n XV above,
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the S t a t e h e r e b y r e l e a s e s and c o v e n a n t s not to sue C o t t e r a s
t o a l l :

1. Common lav c l a i m s ;
2 . C i v i l , s t a t e a n d f e d e r a l s t a t u t o r y c l a i m s

•
and causes of ac t ion under p r o v i s i o n s of
CERCLA and o t h e r environmental s t a t u t e s
a n d / o r r e g u l a t i o n s a n d / o r o ther
e n v i r o n m e n t a l laws a d m i n i s t e r e d and
e n f o r c e d by the S t a t e or a v a i l a b l e to be
a s s e r t e d by the S t a t e ; and

3 . C l a i m s by th e S t a t e f o r n a t u r a l re source
d a m a g e s w i t h i n t h e S t a t e ,

which c l a i m s l i s t e d i n t h e i m m e d i a t e l y p r e c e d i n g S u b p a r a g r a p h s
( 1 ) , ( 2 ) , a n d ( 3 ) have been, o r could have been a s s e r t e d
a g a i n s t C o t t e r a s o f t h e e f f e c t i v e d a t e o f t h i s Cons en t
D e c r e e , a r i s i n g ou t o f a l l m a t t e r s which were ra i s ed in t h i s
l i t i g a t i o n r e l a t i n g t o o r a r i s i n g f r o m t h e K i l l F a c i l i t y o r
I m p a c t e d A r e a s , and f u r t h e r a r i s i n g ou t o f a l l m a t t e r s whe th e r
or not rai sed in th i s l i t i g a t i o n that concern or r e l a t e to all
s p e n t c a t a l y s t m a t e r i a l s a t t h e M i l l F a c i l i t y o r I m p a c t e d
A r e a s .

B. U p o n the r e l e a s e and covenant not to sue by the
S t a t e d e s c r i b e d above, C o t t e r h e r e b y r e l e a s e s a n d covenant s
not to sue the S t a t e as to all:

1. Common law c l a i m s ;
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2. C i v i l , s t a t e and f e d e r a l c l a i m s and cause s
o f a c t i o n under p r o v i s i o n s o f CERCLA and
o t h e r e n v i r o n m e n t a l s t a t u t e s a n d / o r
r e g u l a t i o n s ; and

3 . C l a i m s f o r m o n e t a r y d a m a g e s ,
whi ch c l a i m s l i s t e d i n t h e i m m e d i a t e l y p r e c e d i n g S u b p a r a g r a p h s
( 1 ) , ( 2 ) , a n d ( 3 ) have been, o r c ou ld have been a s s e r t e d
a g a i n s t t h e S t a t e a s o f t h e e f f e c t i v e d a t e . o f t h i s Consent
D e c r e e , a r i s i n g ou t o f a l l m a t t e r s which were ra i s ed in t h i s
l i t i g a t i o n r e l a t i n g t o o r a r i s i n g f r o m t h e H i l l F a c i l i t y o r
I m p a c t e d A r e a s , a n d f u r t h e r a r i s i n g o u t o f a l l m a t t e r s whe th er
or not ra i s ed in t h i s l i t i g a t i o n tha t concern or r e l a t e to al l
s p e n t c a t a l y s t m a t e r i a l s a t t h e H i l l F a c i l i t y o r I m p a c t e d
A r e a s .

C. T h i s mutual r e l e a s e and covenant not to sue
s h a l l n o t a p p l y t o t h e f o l l o w i n g :

1. F a i l u r e to p e r f o r m the W o r k in accordance
w i t h or f a i l u r e t o meet th e r e q u i r e m e n t s o f t h i s C o n s e n t
D e c r e e ;

2 . V i o l a t i o n s o f a p p l i c a b l e f e d e r a l , s t a t e and
l o ca l s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s , l i c e n s e s , p e r m i t s ,
a p p r o v a l s a n d c o n s e n t s , p r o v i d e d , however, that C o t t e r s h a l l
only be required to ob ta in S t a t e p e r m i t s pur suant to S e c t i o n
X I V ( F ) ;
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/ 3. Any p e r s o n or e n t i t y not a P a r t y to t h i s
C o n s e n t D e c r e e ;

4 . A n y l i a b i l i t y under f e d e r a l , s t a t e a n d
l o c a l s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s , and the common law
a r i s i n g f r o m t h e o f f - s i t e d i s p o s a l o f wa s t e o r i g i n a t i n g a t o r
f r o m t h e K i l l F a c i l i t y o r I m p a c t e d A r e a s ;

5. C o m p l a i n t s , c r o s s - c l a i m s , c o u n t e r c l a i m s ,
a n d / o r t h i r d - p a r t y c o m p l a i n t s b e twe en t h e S t a t e a n d C o t t e r i n ,
or a r i s i n g out o f , any p r i v a t e a c t i o n brought by any p r i v a t e
( n o n g o v e r n m e n t a l ) p e r s o n or e n t i t y no t a P a r t y t o t h i s
l i t i g a t i o n ;

6. Any c o s t s incurred by the S t a t e as a r e s u l t
o f t h e e x e r c i s e o f i t s r e s p o n s e a u t h o r i t y under f e d e r a l , s t a t e

f or l o c a l s t a t u t e s , r e g u l a t i o n s , o r d i n a n c e s or the common law
^-^ due to a r e l e a s e or s u b s t a n t i a l threa t of a r e l e a s e at or f r o m

t h e K i l l F a c i l i t y o r I m p a c t e d A r e a s a s a r e s u l t o f t h e f a i l u r e
o f C o t t e r t o p e r f o r m t h e W o r k o r meet t h e r e q u i r e m e n t s o f t h i s
C o n s e n t Decree whenever C o t t e r has f a i l e d to under take such
r e s p o n s e a f t e r r e a s o n a b l e n o t i c e ;

7. Any d a m a g e s incurred by the S t a t e as a
r e s u l t o f any r e l e a s e or s u b s t a n t i a l t h r e a t o f r e l e a s e o f
h a z a r d o u s s ub s tanc e s a t o r f r o m t h e K i l l F a c i l i t y o r I m p a c t e d
A r e a s which r e s u l t s f r o m f a i l u r e ( s ) o f C o t t e r t o p e r f o r m t h e
W o r k o r m e e t - ' t h e r e q u i r e m e n t s o f t h i s Cons en t D e c r e e ;



8 . C o t t e r ' s r i g h t s u n d e r s t a t e l a v t o
a d m i n i s t r a t i v e a n d / o r j u d i c i a l review o f S t a t e a c t i on r e l a t i n g
to the i s s u a n c e , d e n i a l or m o d i f i c a t i o n o f any l i c e n s e or
p e r m i t , e x c e p t as such r i g h t s have been waived as p r o v i d e d in
S e c t i o n X I V i n t h i s C o n s e n t D e c r e e ; a n d

9 . T h e r i g h t o f C o t t e r t o s eek c o n t r i b u t i o n
f r o m th e S t a t e in th e event o f t h e f i l i n g o f a suit by th e
U n i t e d S t a t e s f o r na tura l resource d a m a g e s under C E R C L A .
N o t h i n g i n t h i s C o n s e n t D e c r e e s h a l l ' b e de emed a waiver o f t h e
S t a t e ' s r i g h t s , i f any, under t h e E l e v e n t h A m e n d m e n t t o t h e
U n i t e d S t a t e s C o n s t i t u t i o n .

D. N o t h i n g in t h i s C o n s e n t Decree s h a l l be
c o n s t r u e d t o l i m i t t h e a u t h o r i t y o f t h e S t a t e t o u n d e r t a k e a n y
ac t i on a g a i n s t C o t t e r in r e s p o n s e to or to recover the c o s t s
o f r e s p o n d i n g t o c o n d i t i o n s a t o r f r o m th e H i l l f a c i l i t y or
I m p a c t e d A r e a ( s ) which m a y p r e s e n t a n imminent a n d s u b s t a n t i a l
e n d a n g e r m e n t t o t h e p u b l i c h e a l t h , w e l f a r e o r t h e env ironment
r e s u l t i n g f r o m or in connect ion w i th:

1. E i t h e r the occurrence a n d / o r d i s c o v e r y
a f t e r e x e c u t i o n b y t h e P a r t i e s o f t h i s
Consent Decree o f :
a. p r e v i o u s l y unknown or u n d e t e c t e d

c o n d i t i o n s a t o r f r o m t h e H i l l
F a c i l i t y o r I m p a c t e d A r e a s ; o r
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b. o t h e r p r e v i o u s l y unknown or new f a c t s ;O
c . s c i e n t i f i c k n o w l e d g e r e g a r d i n g the

t o x i c i t y o f c o n d i t i o n s a t t h e K i l l
F a c i l i t y o r I m p a c t e d A r e a s ; o r

2. C o n d i t i o n s caused by the i m p l e m e n t a t i o n of
t h i s Con s en t D e c r e e ;

p r o v i d e d , however, that t h e S t a t e h a s f i r s t made a good f a i t h
e f f o r t t o p r o v i d e C o t t e r w i t h t h e o p p o r t u n i t y t o i m p l e m e n t a
r e s p o n s e to such c o n d i t i o n s , which r e s p o n s e is both t i m e l y and
a p p r o p r i a t e in th e o p i n i o n o f t h e S t a t e .

X X . R E S E R V A T I O N O F R I G H T S
_. The P a r t i e s reserve the r i g h t to a s s e r t c l a i m s and

V ^ y d e f e n s e s a g a i n s t a n y n o n p a r t i e s t o t h i s C o n s e n t D e c r e e ,
i n c l u d i n g t h e U n i t e d S t a t e s , a n d w i t h o u t l i m i t a t i o n , t h e r i g h t
t o s eek p a y m e n t , r e i m b u r s e m e n t o r c o n t r i b u t i o n f r o m n o n p a r t i e s
to t h i s Consent Decree for ac t i ons taken or to be taken under
th i s Consent Decree or o t h e r w i s e .

X X I . I N D E M N I F I C A T I O N
C o t t e r a g r e e s t o i n d e m n i f y t h e S t a t e f r o m a l l c l a i m s

by n o n p a r t i e s t o t h i s C o n s e n t D e c r e e a r i s i n g f r o m the ac t s or
o m i s s i o n s o f . ' C o t t e r a n d i t s a g e n t s . C o n t r a c t o r s a n d
s u b c o n t r a c t o r s i n p e r f o r m i n g o r f a i l i n g t o p e r f o r m t h e W o r k o r
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. o t h e r r e m e d i a l , c o r r e c t i v e or m i t i g a t i v e a c t i o n s r equ ir ed by
t h i s C o n s e n t D e c r e e . F o r p u r p o s e s o f t h i s S e c t i o n X X I o n l y ,
" n o n p a r t i e s t o t h i s C o n s e n t Decr e e " s h a l l i n c l u d e d i r e c t o r s
a n d e m p l o y e e s o f t h e S t a t e . T h i s i n d e m n i f i c a t i o n d o e s n o t
e x t e n d to that p o r t i o n of any such c l a i m or cause of a c t i on
a t t r i b u t a b l e to the n e g l i g e n t acts or o m i s s i o n s or i n t e n t i o n a l
m i s c o n d u c t o f t h e S t a t e o r i t s a g e n t s o r c o n s u l t a n t s .

X X I I . C O M M U N I C A T I O N S A N D N O T I C E S
A . T h e O S C s h a l l n o t i f y each o f t h e f o l l o w i n g

agenc i e s o f h i s / h e r a p p o i n t m e n t a s O S C . Communica t i on s
be tween each o f th e f o l l o w i n g ag enc i e s and C o t t e r w i th r e s p e c t
to i m p l e m e n t a t i o n of the W o r k s h a l l be made so as to i n c l u d e
t h e O S C :

O f f i c e o f H e a l t h P r o t e c t i o nC o l o r a d o D e p a r t m e n t o f H e a l t h
W a t e r Q u a l i t y C o n t r o l D i v i s i o nC o l o r a d o D e p a r t m e n t o f H e a l t h
R a d i a t i o n C o n t r o l D i v i s i o nC o l o r a d o D e p a r t m e n t o f H e a l t h
A i r Q u a l i t y C o n t r o l D i v i s i o nC o l o r a d o D e p a r t m e n t o f H e a l t h
D i v i s i o n o f W i l d l i f eC o l o r a d o D e p a r t m e n t o f N a t u r a l Resour c e s
M i n e d Land R e c l a m a t i o n D i v i s i o nC o l o r a d o D e p a r t m e n t o f N a t u r a l Resources

• C o l o r a d o G e o l o g i c a l S u r v e yC o l o r a d o D e p a r t m e n t o f N a t u r a l Resourc e s
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D i v i s i o n o f W a t e r R e s o u r c e sO f f i c e o f t h e S t a t e E n g i n e e rC o l o r a d o D e p a r t m e n t o f N a t u r a l R e s o u r c e s
U n i t e d S t a t e s E n v i r o n m e n t a l P r o t e c t i o n A g e n c y
U n i t e d S t a t e s N u c l e a r R e g u l a t o r y C o m m i s s i o n

and any o t h e r g o v e r n m e n t a l e n t i t y whi ch becomes invo lved in
i m p l e m e n t a t i o n o f t h e W o r k .

B. whenever C o t t e r r e c e i v e s a n o t i c e of an
a d m i n i s t r a t i v e a c t i on r e g a r d i n g e n v i r o n m e n t a l m a t t e r s
p e r t a i n i n g t o t h e W o r k which n o t i c e d o e s n o t , o n i t s f a c t ,
i n d i c a t e d e l i v e r y t o t h e O S C , c o t t e r s h a l l p r o v i d e t h e O S C
w i t h a c o p y . The OSC s h a l l c on tac t the s e n d i n g agency to
n o t i f y i t o f h i s / h e r r o l e .

C. E x c e p t a s o t h e r w i s e p r o v i d e d in t h i s C o n s e n t
^ D e c r e e , whenever , under t h e t e r m s o f t h i s C o n s e n t D e c r e e ,
V. j n o t i c e is r equired to be g i v e n , or a r e p o r t or o t h e r document

is r equ ir ed to be p r o v i d e d , the r e q u i r e m e n t s h a l l be deemed
s a t i s f i e d upon hand d e l i v e r y or m a i l i n g as e v i d e n c e d by
p o s t m a r k .

D. N o t h i n g in t h i s C o n s e n t Decree is i n t e n d e d to or
s h a l l p r e e m p t t h e n o t i f i c a t i o n r equirement s o f any a p p l i c a b l e
f e d e r a l , s t a t e o r local s t a t u t e , r e g u l a t i o n , o rd inanc e ,
l i c e n s t or p e r m i t .

E. W h e n e v e r , under the t e rms of th i s Consent
D e c r e e , not i ce is required to be g iv en , a r epor t or o ther
document is required to be p r o v i d e d by one p a r t y to a n o t h e r ,
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or s e rv i c e of any p a p e r s i s r e q u i r e d , i t s h a l l be d i r e c t e d to
t h e f o l l o w i n g i n d i v i d u a l s a t t h e a d d r e s s e s s p e c i f i e d b e l o w :

S t a t e ;
( a ) O f f i c e o f t h e C o l o r a d o A t t o r n e y G e n e r a lC E R C L A L i t i g a t i o n S e c t i o n1560 Broadway/ S u i t e 250D e n v e r , C o l o r a d o 80202A t t e n t i o n : C o t t e r U r a n i u m H i l lS i t e Coun s e l
( b ) D i r e c t o r , R a d i a t i o n C o n t r o l D i v i s i o nC o l o r a d o D e p a r t m e n t o f H e a l t h4210 Eas t l l t h AvenueDenver , C o l o r a d o 80220
( c ) C o t t e r U r a n i u m H i l l O n S i t eC o o r d i n a t o rC o l o r a d o D e p a r t m e n t o f H e a l t h4210 East l l t h AvenueD e n v e r , C o l o r a d o 80220

C o t t e r ;
( a ) C o t t e r C o r p o r a t i o n12596 W e s t Bayaud AvenueS u i t e 3 5 0L a k e w o o d , C o l o r a d o 80228A t t e n t i o n : T i m o t h y . C . S m i t h
( b ) H o l m e Rober t s & Owen1700 B r o a d w a y , S u i t e 1800Denver, C o l o r a d o 80290A t t e n t i o n : C o t t e r C o r p o r a t i o n C o u n s e lCanon C i t y S i t e DocumentsE n c l o s e d
( c ) C o t t e r C o r p o r a t i o nCanon C i t y S i t e M a n a g e r0502 F r e m o n t C o u n t y Road 68Pos t O f f i c e B o x 7 5 1Canon C i t y , C o l o r a d o 81212

The i n d i v i d u a l s to whom, or a d d r e s s e s to which,
n o t i c e s , r e p o r t s and service s ha l l be sent may be revised upon
w r i t t e n i n s t r u c t i o n to the o ther P a r t y .
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X X X I I . M O D I F I C A T I O N S A N D A M E N D M E N T S
^*~/^ A. 1. The RAP may be m o d i f i e d by w r i t t e n

a g r e e m e n t o f t h e P a r t i e s w h i c h , i n t h e case o f t h e S t a t e ,
s h a l l r e q u i r e t h e a p p r o v a l o f t h e E x e c u t i v e D i r e c t o r f o r C D H
wi th the advice and consent of the A t t o r n e y G e n e r a l or t h e i r
d u l y d e s i g n a t e d r e p r e s e n t a t i v e s . I f such m o d i f i c a t i o n i s i n
any way i n c o n s i s t e n t w i th the p r o v i s i o n s o f t h i s C o n s e n t
D e c r e e , then t h e P a r t i e s s h a l l a l s o p r o c e e d i n a c c ordanc e w i t h
P a r a g r a p h B o f t h i s S e c t i o n X X X I I .

2. E i t h e r P a r t y may u n i l a t e r a l l y request a
m o d i f i c a t i o n o f the RAF. S u c h request s h a l l b e p r e s e n t e d in
w r i t i n g to the o th er P a r t y . If the request i s d en i ed by the
n o n - r e q u e s t i n g P a r t y , the request s h a l l be s u b j e c t to the
d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I a n d X I I I . A n y
m o d i f i c a t i o n of the RAP to whi ch the P a r t i e s agree or which
has been reached as a r e s u l t o f the d i s p u t e r e s o l u t i o n
p r o v i s i o n s o f t h i s Con s en t Decree s h a l l b e i n c o r p o r a t e d in to
t h e R A P a n d sha l l s t a t e i t s . e f f e c t i v e d a t e . I f such
m o d i f i c a t i o n i s in any way i n c o n s i s t e n t w i t h the p r o v i s i o n s of
t h i s C o n s e n t D e c r e e , t h e P a r t i e s s h a l l a l s o p r o c e e d i n
a c c o r d a n c e wi th P a r a g r a p h B o f t h i s S e c t i o n X X I I I .

B. The P a r t i e s may j o i n t l y p e t i t i o n th e C o u r t in
w r i t i n g f o r amendment o f t h i s C o n s e n t Decree. ( F o r p u r p o s e s
of t h i s P a r a g r a p h B the t e r m " C o n s e n t Decree" does not i n c l u d e
t h e " R A P . " ) A b s e n t a g r e e m e n t b y t h e P a r t i e s , amendment t o
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t h i s C o n s e n t D e c r e e s h a l l b e c o n s i d e r e d by the Cour t o n l y
a f t e r t h e P a r t i e s have e x h a u s t e d t h e d i s p u t e r e s o l u t i o n
p r o v i s i o n s o f S e c t i o n s X X I a n d X I I I . N o amendment t o t h i s
C o n s e n t Decree s h a l l be g r a n t e d u n l e s s such amendment is
r e a s o n a b l y n e c e s s a r y t o e f f e c t u a t e t h e p u r p o s e s o f t h e
n e g o t i a t e d s e t t l e m e n t ; o r t o p r o t e c t t h e p u b l i c h e a l t h ,
w e l f a r e , or the e n v i r o n m e n t ; or u n l e s s p e r f o r m a n c e o f any
r equ ir emen t o f t h i s C o n s e n t Decree ha s been r e n d e r e d
i m p o s s i b l e by any s u b s e q u e n t l y e n a c t e d , m o d i f i e d or
p r o m u l g a t e d f e d e r a l , s t a t e o r l o c a l s t a t u t e , r e g u l a t i o n ,
ord inance or p e r m i t . Any p r o p o s e d amendment to t h i s Consent
Decree d e t e r m i n e d by the S t a t e to be m a j o r sha l l be s u b m i t t e d
for th e a p p r o p r i a t e p u b l i c comment p r i o r t o i t s en try a s an
o r d e r o f th e C o u r t . Every amendment t o t h i s Cons en t D e c r e e

i , s h a l l be in w r i t i n g and a p p r o v e d by C o u r t O r d e r and s h a l l have
a s i t s e f f e c t i v e d a t e th e d a t e a s e s t a b l i s h e d by th e C o u r t .

C . T h e p r o v i s i o n s o f t h i s S e c t i o n X X I Z I s h a l l n o t
be used to f o r e c l o s e any r i g h t s n o n p a r t i e s to t h i s C o n s e n t
Decree may have under f e d e r a l , s t a t e or local law to receive
p u b l i c n o t i c e , comment on, in t ervene in, a p p e a l f r o m , or
o t h e r w i s e p a r t i c i p a t e in the m o d i f i c a t i o n of the RAP and
amendment o f the Cons en t Decre e .
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X X I V . N A T I O N A L C O N T I N G E N C Y P L A N A N D O T H E R L A W S
A. The P a r t i e s agre e and th e Court f i n d i that th e

s i t e i n v e s t i g a t i o n a n d a n a l y s i s o f r e m e d i a l a l t e r n a t i v e s
u n d e r t a k e n b y t h e S t a t e w i t h t h e p a r t i c i p a t i o n o f C o t t e r , h a s
c o m p l i e d w i t h and i s no t i n c o n s i s t e n t w i t h the r e q u i r e m e n t s o f
4 0 C . F . R . sees. 300.68 a n d 3 0 0 . 7 1 ( a ) ( 2 ) ( A ) o f t h e N C P .

B . T h e P a r t i e s a g r e e a n d t h e Cour t f i n d s t h a t t h e
s c o p i n g o f r e s p o n s e a c t i o n s d u r i n g t h e r e m e d i a l i n v e s t i g a t i o n
and d e v e l o p m e n t and i n i t i a l s c r e e n i n g o f a l t e r n a t i v e s ,
d e t a i l e d a n a l y s i s o f a l t e r n a t i v e s , and s e l e c t i o n o f the remedy
u n d e r t a k e n b y t h e S t a t e w i t h t h e p a r t i c i p a t i o n o f C o t t e r h a s
c o m p l i e d w i t h and i s not i n c o n s i s t e n t w i t h the r e q u i r e m e n t s o f
40 C . r . R . sees. 300.68 and 3 0 0 . 7 1 ( a ) ( 2 ) ( B ) o f t h e NCP.

C . T h e P a r t i e s agree a n d t h e C o u r t hereby f i n d s
t ha t t h e W o r k , i f p r o p e r l y p e r f o r m e d i n a c cordance w i t h t h i s
C o n s e n t D e c r e e , i s the " a p p r o p r i a t e e x t e n t o f remedy* as
d e f i n e d and required by 40 C . F . R . sees. 3 0 0 . 6 8 ( i ) ( l ) and
3 0 0 . 7 1 ( a ) ( 2 ) ( i i ) ( C ) o f t h e N C P .

D. The P a r t i e s agr e e and th e Cour t hereby f i n d s
t h a t the r e s p o n s e co s t s e x p e n d e d and to be e x p e n d e d by the
S t a t e and C o t t e r at or r e l a t i n g to the H i l l F a c i l i t y and
I m p a c t e d A r e a s are c o n s i s t e n t w i t h , and are no t i n c o n s i s t e n t
w i t h , t h e N C P .

E. . The P a r t i e s a g r e e and the C o u r t h e r e by f i n d s
that the r e g u l a t i o n s c o d i f i e d at 40 C . F . R . Par t 192 are
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/ l e g a l l y a p p l i c a b l e s t a n d a r d s , r e q u i r e m e n t s , c r i t e r i a o r
^— ' l i m i t a t i o n s a s such are d e f i n e d p u r s u a n t to S e c t i o n 121,

i n c l u d i n g , b u t n o t l i m i t e d t o , S e c t i o n 1 2 1 ( d ) , o f C E R C L A . T h e
a c t i v i t i e s to be c o n d u c t e d p u r s u a n t to the RAF are d e s i g n e d to
a t t a i n , and i f i m p l e m e n t e d a s r equ ir ed by t h i s C o n s e n t Decree
ar e e x p e c t e d t o a t t a i n , and C o t t e r s h a l l c o m p l y wi th t h e
s t a n d a r d s , r e q u i r e m e n t s , c r i t e r i a a n d l i m i t a t i o n s c o d i f i e d a t
4 0 C . F . R . P a r t 192. F o r p u r p o s e s o f d e t e r m i n i n g c o m p l i a n c e
wi th the se r e g u l a t i o n s , the P a r t i e s agree and the Court h er eby
f i n d s that t h e c o n c e n t r a t i o n l i m i t s o f h a z a r d o u s c o n s t i t u e n t s
f or ground wa t er p r o t e c t i o n a s required by 40 C . F . R . S e c t i o n
1 9 2 . 3 2 ( a ) ( 2 ) ( a s that S e c t i o n i n c o r p o r a t e s 4 0 C . F . R . S e c t i o n s
2 6 4 . 9 2 , 264 .93 and 2 6 4 . 9 4 ) are tho s e set out in S e c t i o n 14.1.5

**> of the RAF and that the c o m p l i a n c e p o i n t as r e q u i r e d . b y 40
Vy_/ C . F . R . S e c t i o n 1 9 2 . 3 2 ( a ) ( 2 ) ( a s that S e c t i o n i n c o r p o r a t e s 4 0

C . F . R . S e c t i o n s 2 6 4 . 9 2 a n d 2 6 4 . 9 5 ) i s d e f i n e d i n S e c t i o n
14.1.5 o f t h e RAF. W h e n th er e i s c o m p l i a n c e w i t h th e

. s t a n d a r d s , r e q u i r e m e n t s , c r i t e r i a a n d l i m i t a t i o n s o f S e c t i o n
121, i n c l u d i n g , b u t n o t l i m i t e d t o , S e c t i o n 1 2 1 ( d ) ( 2 ) ( B ) ( i i ) ,
o f C E R C L A a n d 4 0 C . F . R . S e c t i o n 1 9 2 . 3 2 , a n d t h e S t a t e h a s
c o n s i d e r e d t h e f a c t o r s s p e c i f i e d i n 4 0 C . F . R . S e c t i o n
2 6 4 . 9 4 ( b ) a n d ( c ) a n d h a s made a f i n d i n g tha t a l t e r n a t e
c o n c e n t r a t i o n l i a i t s w i l l no t p o s e a s u b s t a n t i a l p r e s e n t or
p o t e n t i a l hazard to human h e a l t h or the environment as l o n g as
t h e a l t e r n a t e c o n c e n t r a t i o n l i m i t s a r e n o t e x c e e d e d , a l t e r n a t e
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c o n c e n t r a t i o n l i m i t s s h a l l b e s e t . i n s e t t i n g t h e a l t e r n a t e' *
c o n c e n t r a t i o n l i m i t s , c o n s i d e r a t i o n s h a l l b e g i v e n t o t h e
maximum e x t e n t p r a c t i c a b l e t o t h e p u r p o s e s , s t a n d a r d s a n d
r e q u i r e m e n t s o f S e c t i o n 14 o f the .RAP.

F. 1 . The P a r t i e s a g r e e , and th e Court hereby
f i n d s , that the a c t i v i t i e s to be conduc t ed pursuant to the RAF
are d e s i g n e d t o - a t t a i n , and i f i m p l e m e n t e d a s required by t h i s
C o n s e n t Decree such a c t i v i t i e s are e x p e c t e d to a t t a i n , and
C o t t e r s h a l l c o m p l y w i t h a l l l e g a l l y a p p l i c a b l e o r r e l e v a n t
a n d a p p r o p r i a t e s t a n d a r d s , r e q u i r e m e n t s , c r i t e r i a o r
l i m i t a t i o n s ("ARARs") as such ARARs are d e f i n e d pursuant to
S e c t i o n 121, i n c l u d i n g , b u t n o t l i m i t e d t o . S e c t i o n 1 2 1 ( d ) o f
C E R C L A .

2 . I n a d d i t i o n t o t h e s t a n d a r d s , r e q u i r e m e n t s ,
c r i t e r i a and l i m i t a t i o n s r e f e r e n c e d - in P a r a g r a p h E o f t h i s
S e c t i o n X X I V , o t h e r A R A R s m a y b e d e t e r m i n e d p u r s u a n t t o
S e c t i o n 121, i n c l u d i n g , b u t n o t l i m i t e d t o , S e c t i o n 1 2 1 ( d ) o f
CERCLA and are to be f o u n d in the f o l l o w i n g s t a t u t e s ,
r e g u l a t i o n s p r o m u l g a t e d p u r s u a n t t o t h e f o l l o w i n g s t a t u t e s ,
and th e f o l l o w i n g r e g u l a t i o n s :

a . A t o m i c E n e r g y Act o f 1 9 5 4 , 42 U . S . C .
sees. 2011 to 2 2 8 4 ;

b . U r a n i u m M i l l T a i l i n g s R a d i a t i o n
C o n t r o l A c t o f 1978, 4 2 U . S . C . sees.
7901 to 7 9 4 2 ;
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c . C o l o r a d o R a d i a t i o n C o n t r o l A c t ,
C o l o r a d o Rev i s ed S t a t u t e s sees.
25-11-101 to 25-11-305;

d . C o l o r a d o R a d i a t i o n C o n t r o l
R e g u l a t i o n s , 6 CCR sees. 1007-1 ejt
seq.;

e . E n v i r o n m e n t a l R a d i a t i o n P r o t e c t i o n
S t a n d a r d s f o r N u c l e a r Power
O p e r a t i o n s , 40 C . F . R . Part 190;

£. S t a n d a r d s for Owners and O p e r a t o r s of
H a z a r d o u s W a s t e T r e a t m e n t , S t o r a g e a n d
D i s p o s a l F a c i l i t i e s , 4 0 C . F . R . P a r t
2 6 4 , as i n c o r p o r a t e d in 40 C . r . R . P a r t
1 9 2 ;

g . S a f e D r i n k i n g W a t e r A c t , 4 2 U . S . C .
sees. 3 0 0 f to 300 j - 1 0 , as amended by
P u b l i c L a w N o . 99-339, 1 0 0 S t a t . € 4 2
and the Maximum Contaminant L e v e l s and
M a x i m u m C o n t a m i n a n t Leve l G o a l s
e s t a b l i s h e d t h e r e u n d e r ;

h . C o l o r a d o S a f e D r i n k i n g W a t e r
A u t h o r i t i e s , C o l o r a d o Revi s ed
S t a t u t e s , sees. 2 5 - l - 1 0 7 ( x ) a n d ( y ) ,
25-1-114, and 25-1-114.1 and all
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r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r , 5
CCR 1003-1 et seq.;

1 . F e d e r a l wa t e r P o l l u t i o n C o n t r o l A c t ,
33 U . S . C . secc. 1251 et seq. and the
W a t e r Q u a l i t y C r i t e r i a e s t a b l i s h e d
t h e r e u n d e r ;

j . C o l o r a d o W a t e r Q u a l i t y C o n t r o l A c t ,
C o l o r a d o Revised S t a t u t e s , sees.
25-6-101 to 25-8-612 and all
r e g u l a t i o n s p r o m u l g a t e d t h e r e u n d e r , S
CCR sees. 1002-1 to 1002-10 and
1003-1;

k. C l e a n Air A c t , 42 U . S . C . sees. 7401 e t
sea.;

1 . C o l o r a d o A i r Q u a l i t y C o n t r o l A c t ,
C o l o r a d o R e v i s e d S t a t u t e s , sees.
25-7-101 to -305 and all r e g u l a t i o n s
p r o m u l g a t e d t h e r e u n d e r , 5 CCR sees.
1001 et seq.;

m. S o l i d W a s t e D i s p o s a l A c t , a s amended
by the Resourc e C o n s e r v a t i o n and
Recovery Act and the H a t a r d o u s and
S o l i d W a s t e A m e n d m e n t s o f 1984, 42
U . S . C . sees. 6901 t o 6 9 8 7 ;

n . C o l o r a d o H a z a r d o u s was t e A c t , C o l o r a d o
Revised S t a t u t e s , sees. 25-15-101 to



-313 and al l r e g u l a t i o n s p r o m u l g a t e d
t h e r e u n d e r , 6 CCR sees. 1007-3, et
s eq.;

o . C o l o r a d o S o l i d W a s t e s D i s p o s a l A c t ,
C o l o r a d o Revised S t a t u t e s , sees.
30-20-101, e_t seq.;

p . T o x i c S u b s t a n c e s C o n t r o l A c t , I S
U . S . C . sees. 2601, e t seq.;

q . C o l o r a d o M i n e d Land R e c l a m a t i o n A c t ,
C o l o r a d o Revised S t a t u t e s , sees.
34-32-101, et seq.;

r . C o l o r a d o Ground W a t e r M a n a g e m e n t A c t ,
C o l o r a d o R e v i s e d S t a t u t e s , sees.
37-90-101. et seq.;

s . C o l o r a d o W a t e r R i g h t D e t e r m i n a t i o n and
A d m i n i s t r a t i o n A c t o f 1 9 6 9 , C o l o r a d o
Revis ed S t a t u t e s , sees. 37-92-101, e j t
seq.;

t . C o l o r a d o R e s e r v o i r s A c t , C o l o r a d o
Revi s ed S t a t u t e s , sees. ,37-67-101, e_t
seq.; and

u . H a z a r d o u s M a t e r i a l s T r a n s p o r t a t i o n
Act, 49 U . S . C . , sees. 1601, e t seq.

G. . N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f t h i s
C o n s e n t D e c r e e , C o t t e r s h a l l c o m p l y w i t h t h e a p p l i c a b l e



i p r o v i s i o n s o f t h e A t o m i c E n e r g y A c t o f 1 9 5 4 , t h e U r a n i u m M i l l
T a i l i n g s R a d i a t i o n C o n t r o l A c t o f 1978 , t h e C o l o r a d o R a d i a t i o n
C o n t r o l A c t , r e g u l a t i o n s p r o m u l g a t e d p u r s u a n t t o the s e
s t a t u t e s , and the L i c e n s e .

X X V . N A T I O N A L P R I O R I T Y L I S T
U p o n s u c c e s s f u l c o m p l e t i o n o f t h e W o r k , t h e S t a t e

s h a l l u s e i t s best e f f o r t s t o a s s i s t C o t t e r t o ob ta in d e l e t i o n
o f t h e L i n c o l n P a r k s i t e f r o m t h e N F L .

X X V I . E F F E C T O F S U B S E Q U E N T L Y E N A C T E D O R
P R O M U L G A T E D S T A T U T E S O R R E G U L A T I O N S

A. e x c e p t a s o th erwi s e p r o v i d e d in t h i s C o n s e n t
D e c r e e , any r e f e r e n c e to a s t a t u t e or r e g u l a t i o n which i s made

\ , in t h i s C o n s e n t Decr e e is to sa id s t a t u t e or r e g u l a t i o n in
e f f e c t a s o f t h e d a t e o f e n t r y o f t h i s C o n s e n t Decre e .

B. In the event that any P a r t y a s s e r t s that a
sub s equent e n a c t m e n t , amendment or p r o m u l g a t i o n of any
f e d e r a l , s t a t e o r l o ca l s t a t u t e , r e g u l a t i o n , o r ord inanc e i s
a p p l i c a b l e a n d i f a n y P a r t y d e t e r m i n e s that such s t a t u t e ,
r e g u l a t i o n or o rd inanc e may d i r e c t l y or i n d i r e c t l y i m p o s e an
o b l i g a t i o n which d i f f e r s f r o m or i s i n c o n s i s t e n t w i th any
o b l i g a t i o n imposed by t h i s C o n s e n t D e c r e e , any P a r t y may seek
a p p r o p r i a t e m o d i f i c a t i o n o f a n y P a r t y ' s o b l i g a t i o n ( s ) p u r s u a n t
t o S e c t i o n X X I I I . A n y m o d i f i c a t i o n r e q u e s t e d p u r s u a n t t o t h i s
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( S e c t i o n s ha l l b e s u b j e c t t o the d i s p u t e r e s o l u t i o n p r o v i s i o n s
o f S e c t i o n s X X I a n d X I I I .

C. In the event any P a r t y s eeks a m o d i f i c a t i o n o f
a n y o b l i g a t i o n pur suan t t o P a r a g r a p h B o f t h i s S e c t i o n , C o t t e r
s h a l l p r o c e e d in c o m p l i a n c e w i t h the C o n s e n t D e c r e e , bu t
C o t t e r may seek a s tay of any o b l i g a t i o n under the Cons en t
D e c r e e a f f e c t e d b y o r r e l a t i n g t o t h e r e q u e s t e d m o d i f i c a t i o n
or a m e n d m e n t ; p r o v i d e d , h owev er , t h a t no s tay sha l l be g r a n t e d
unl e s s C o t t e r e s t a b l i s h e s that i t s f a i l u r e t o p e r f o r m a n y
s c h e d u l e d o b l i g a t i o n w i l l not p o s e an imminent and s u b s t a n t i a l
endangermen t t o the p u b l i c h e a l t h , w e l f a r e or environment.

X X V I I . E F F E C T O F C O N S E N T D E C R E E
The P a r t i e s agree and the Court hereby f i n d s that

t h i s C o n s e n t Decree in i t s e n t i r e t y - and a l l o f th e o b l i g a t i o n s
i m p o s e d h e r e u n d e r c o n s t i t u t e the c o n t i n u a t i o n o f an a c t i o n or
p r o c e e d i n g b y t h e S t a t e t o e n f o r c e t h e S t a t e ' s p o l i c e a n d
r e g u l a t o r y p o w e r s , and the o b l i g a t i o n s i m p o s e d by t h i s C o n s e n t
D e c r e e , i n c l u d i n g tho s e which a r i s e pur suant t o S e c t i o n X V ,
c o n s t i t u t e a j u d g m e n t which was o b ta in ed in an act ion or
p r o c e e d i n g b y t h e S t a t e t o e n f o r c e t h e S t a t e ' s p o l i c e o r
r e g u l a t o r y power. The P a r t i e s agree and the Court hereby
f i n d s that such o b l i g a t i o n s r equ ire p e r f o r m a n c e b y C o t t e r o f
a c t i o n s t h a t - a r e r e a s o n a b l y d e s i g n e d t o p r o t e c t t h e p u b l i c
h e a l t h , w e l f a r e , a n d environment f r o m i d e n t i f i e d hazard s
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w h i c h , a l t h o u g h i t r e q u i r e s the e x p e n d i t u r e o f money by
C o t t e r , do e s n o t c o n s t i t u t e a money j u d g m e n t f o r p u r p o s e s o f
1 1 U . S . C . sees. 5 0 1 t h r o u g h 1330 , a n d C o t t e r i s e s t o p p e d f r o m
a r g u i n g t h a t a n y p o r t i o n o f t h i s C o n s e n t Decree c o n s t i t u t e s a
money j u d g m e n t f o r such p u r p o s e s .

X X V I I I . E F F E C T I V E D A T E
T h i s C o n s e n t Decr e e i s t o b e s u b m i t t e d f o r p u b l i c

comment f o r a p e r i o d o f t h i r t y ( 3 0 ) days i m m e d i a t e l y upon
e x e c u t i o n by the P a r t i e s . A p u b l i c m e e t i n g to receive
comment s i s t o b e h e l d d u r i n g t h e t h i r t y ( 3 0 ) d a y p e r i o d .
C o n c u r r e n t l y , t o t h e e x t e n t p r a c t i c a b l e , t h e S t a t e s h a l l
conduct any a d m i n i s t r a t i v e p r o c e e d i n g s n e c e s s ary under
a p p l i c a b l e s t a t e s t a t u t e s a n d r e g u l a t i o n s t o f i n a l i z e i s suance
of L i c e n s e Amendment 24. T h i s Consent Decree s ha l l not be
e n t e r e d by th e Court u n t i l t h e t h i r t y ( 3 0 ) day comment p e r i o d
e x p i r e s , all comments received have been d u l y c on s ider ed by
th e P a r t i e s and j o i n t l y s u b m i t t e d t o the Court t o g e t h e r w i t h
r e s p o n s e s a n d / o r m u t u a l l y agreed amendment s t o th i s Consent
D e c r e e , m o d i f i c a t i o n s to the R A P , and amendments to the
L i c e n s e . T h i s Consent Decree and L i c e n s e Amendment 24 s h a l l
become e f f e c t i v e upon the da t e o f entry o f the Consent Decree
by the Court .
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X X I X . U S E O F C O N S E N T DECREE
T h i s C o n s e n t D e c r e e h a s been n e g o t i a t e d a n d e x e c u t e d

by the S t a t e and C o t t e r in good f a i t h to avoid f u r t h e r
e x p e n s i v e and p r o t r a c t e d l i t i g a t i o n and to as sure the
p r o t e c t i o n o f t h e p u b l i c h e a l t h , w e l f a r e a n d t h e env ironment
at and near the H i l l f a c i l i t y . T h i s Consent Decree i s a
s e t t l e m e n t o f c l a i m s which were v i g o r o u s l y c o n t e s t e d , d e n i e d
and d i s p u t e d as to v a l i d i t y and amount. Execut ion of t h i s
Cons en t Decree is not an a d m i s s i o n of l i a b i l i t y or f a u l t as to
any i s sue which has been or could have been r a i s e d in t h i s
l i t i g a t i o n and sha l l not be so used by any n o n p a r t y to t h i s
Consent Decree. K i t h r e s p e c t t o any n o n p a r t i t s t o t h i s
C o n s e n t D e c r e e , n o t h i n g in t h i s C o n s e n t Decree s h a l l
c o n s t i t u t e any evidence a g a i n s t , a d m i s s i o n by, or any e s t o p p e l
a g a i n s t C o t t e r or the S t a t e wi th r e s p e c t to any c l a i m or cause
o f a c t i o n a r i s i n g f r o m a n y a l l e g e d c o n t a m i n a t i o n a r i s i n g f r o m
a c t i v i t i e s a t t h e K i l l F a c i l i t y o r I m p a c t e d A r e a s . I t i s
f u r t h e r a g r e e d that the payment to be made by C o t t e r p u r s u a n t
t o S e c t i o n XVIII above i s no t , and doe s no t c o n s t i t u t e , a
p e n a l t y , f i n e , or monetary sanction of any kind.

X X X . R E T E N T I O N O F J U R I S D I C T I O N A N D T E R M I N A T I O N
O f C O N S E N T D E C R E E

A. T h i s Court s h a l l r e ta in j u r i s d i c t i o n over th e
P a r t i e s a n d th i s Consent D e c r e e f o r p u r p o s e s o f ensuring
c o m p l i a n c e w i t h i t s t erms and p r o v i s i o n s , t o hear p e t i t i o n s

-101-



p u r s u a n t t o S e c t i o n s V I a n d X V I I ( D ) above , t o c o n s i d e r
m o d i f i c a t i o n s a n d a m e n d m e n t s t o t h i s C o n s e n t Decr e e p u r s u a n t
t o S e c t i o n X X I I I , a n d t o r e s o l v e d i s p u t e s a s p r o v i d e d i n
S e c t i o n s X I I a n d X I I I above.

B . W h e n C o t t e r b e l i e v e s tha t i t h a s s a t i s f i e d a l l
o f i t s o b l i g a t i o n s under t h i s Con s en t D e c r e e , and that th e
W o r k h a s been s a t i s f a c t o r i l y c o m p l e t e d , i t s h a l l p e t i t i o n t h i s
C o u r t f o r t e r m i n a t i o n o f t h i s C o n s e n t D e c r e e , whi ch s h a l l then
t e r m i n a t e , s u b j e c t t o th e e x c e p t i o n s s t a t e d b e l o w , one hundred
a n d e i g h t y ( 1 8 0 ) d a y s t h e r e a f t e r u n l e s s t h e S t a t e o b j e c t s
w i t h i n tha t p e r i o d o f t i m e . A n y such o b j e c t i o n s h a l l b e
s u b j e c t t o t h e d i s p u t e r e s o l u t i o n p r o v i s i o n s o f S e c t i o n s X I I
a n d X I I I . T e r m i n a t i o n o f t h e C o n s e n t Decre e s h a l l n o t a f f e c t
t h e p r o v i s i o n s o f S e c t i o n s X I ( G ) , X V I I I , X I X , X X , X X I , a n d
X X V I I .

W H E R E F O R E , t h e P a r t i e s h e r e t o e n t e r i n t o t h i s C o n s e n t
D e c r e e and s u b m i t i t t o t h i s C o u r t f o r a p p r o v a l and e n t r y ,
s u b j e c t t o t h e c o n d i t i o n s s e t f o r t h i n S e c t i o n X X V I I I above.
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" W e l l ( s ) " w i t h " W e l l s "

t . At p a g e 143, l i n e 22 o f t h e RAP, r e p l a c et h e f o l l o w i n g l a n g u a g e :
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t , w i t h i n n i n e t y ( 9 0 ) days a f t e r t h e r e c e i p t^ — ' o f t w o ( 2 ) years o f m o n i t o r i n g d a t a .
y. At p a g e 2 4 4 , l i n e 6 o f the RAP, r e p l a c e thef o l l o w i n g l a n g u a g e :

n" . . . m e t h o d o l o g i e s ; " w i t hm e t h o d o l o g i e s , i n c l u d i n g t h e p r o p o s e d name o fa v o l u n t e e r l o ca l c ommuni ty r e p r e s e n t a t i v e whow i l l act as a l i a i s o n be tween the pane l andt h e c ommuni ty f o r t h e p u r p o s e s o f i n f o r m a t i o ne x c h a n g e between t h e s e t w o g r o u p s . ( T h eminimum q u a l i f i c a t i o n s o f t h i s v o l u n t e e r l o c a lcommuni ty r e p r e s e n t a t i v e are: , r e s i d e n t in thearea f o r n o l e s s than thre e ( 3 ) years a n dm e d i c a l d o c t o r or P h . D . in a p h y s i c a l orb i o l o g i c a l s c i e n c e ) ;
4 . T h e p a r t i e s have a l s o f i l e d d e t a i l e d r e s p o n s e st o t h e p u b l i c comment s . T h e S t a t e h a s f i l e d i t s r e s p o n s e s .C o t t e r h a s f i l e d i t s s e p a r a t e r e s p o n s e s .
5. The p a r t i e s b e l i e v e and r e p r e s e n t to the Cour tt ha t t h e i r a g r e e m e n t , as embod i ed in A t t a c h m e n t A to t h i sM o t i o n , i s a f a i r , r ea s onab l e and e q u i t a b l e s e t t l e m e n t o f t h e, i s sue s r e c i t e d t h e r e i n , and meet s a l l a p p l i c a b l e r e q u i r e m e n t s' o f f e d e r a l and s t a t e law.
W H E R E F O R E , t h e p a r t i e s seek t h e C o u r t ' s f i n d i n g thatt h e t e rms a n d p r o v i s i o n s o f t h e F i n a l C o n s e n t D e c r e e , O r d e r ,J u d g m e n t a n d R e f e r e n c e t o S p e c i a l M a s t e r , i n t h e i r e n t i r e t y ,a n d a l l do cument s a p p e n d e d t h e r e t o , r e p r e s e n t a f a i r ,r e a s o n a b l e , and e q u i t a b l e s e t t l e m e n t o f a l l m a t t e r s which havebeen rai s ed be tween .the p a r t i e s t o t h i s l i t i g a t i o n . Thep a r t i e s a l s o request that t h i s C o u r t e n t e r t h e F i n a l C o n s e n tD e c r e e , O r d e r , J u d g m e n t and R e f e r e n c e t o S p e c i a l M a s t e r a s anO r d e r and J u d g m e n t o f t h i s C o u r t and that th e C o u r t r e f e rd i s p u t e s t o t h e S p e c i a l M a s t e r a s f u r t h e r d e t a i l e d t h e r e i n .
D A T E D t h i s / / d a y o f SS.'i24eSs • 1988.
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f 1 INTRODUCTION
W C o t t e r Corpora t i on ( C o t t e r ) is a uranium mining

and m i l l i n g company which owns and operat e s a uranium-vanadium
m i l l near Canon C i t y , C o l o r a d o . T h e Canon C i t y m i l l f a c i l i t y
produce s uranium concentrate and recovers molybdenum and
vanadium as by produc t s . The Co t t e r Canon C i t y m i l l site is
located in Fremont County in the south-central part of
C o l o r a d o , a p p r o x i m a t e l y 96 mi l e s south of Denver and
a p p r o x i m a t e l y 36 mi l e s northwest of Pueb lo (see F i g u r e 1-1).

The C o t t e r m i l l s i te l i e s in a t o p o g r a p h i c bowl
known as the W o l f Park basin and is about 3.5 mi l e s south of
Canon C i t y and 2 mi l e s south of L i n c o l n Park, a semi-rural
area. C o t t e r owns S e c t i o n 16 and the southern three quarters

^ of the eastern h a l f of S e c t i o n 9, T o w n s h i p 19 S o u t h , Range 70' v _ y W e s t , 6 th P r i n c i p a l M e r i d i a n . T h i s area w i l l be r e f e r r e d to
as "the site'' or "the m i l l site" or "the F a c i l i t y " in the
remainder o f th i s document. The s i te in c lude s a p p r o x i m a t e l y
1.4 square mi l e s (880 acres) and contains an inactive m i l l , an
active m i l l , a p a r t i a l l y reclaimed t a i l i n g s pond d i s p o s a l
area, and an active t a i l i n g s pond d i s p o s a l area. The two
m i l l s are located in the northwest corner of S e c t i o n 16.
C u r r e n t l y active t a i l i n g s impoundment s and p o n d s f o r m e r l y used
for t a i l i n g s d i s p o s a l cover most of the central area of
S e c t i o n 1 6 . ( S e e F i g u r e 1-2 .)
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The original m i l l , now inact ive, used an a l k a l i n e
leach process and was in service f r o m J u l y 1958, when m i l l i n g
opera t i on s began at the s i t e , until December of 1979.
T a i l i n g s f r o m the old a l k a l i n e leach m i l l were d i s p o s e d in ten
unlined and l ined t a i l i n g s ponds . T h e s e o ld t a i l i n g s p o n d s
were unlined except for pond 2 ( l i n e d J u l y 1 9 7 2 ) , pond 3
( l i n e d a p p r o x i m a t e l y J u n e 1981) , and pond 10 ( l i n e d J u n e

' 1 9 7 6 ) . Pond 7 was used for the storage of f r e s h water. The
remaining nine ponds were used for s torage of various process
l i q u i d s a n d f o r d i s p o s a l o f t a i l i n g s ( l i q u i d ( r a f f i n a t e ) a n d
s o l i d waste material produced by the m i l l p r o c e s s ) . During
the per iod A p r i l 1981 to A u g u s t 1983, the t a i l i n g s contained
in the old t a i l i n g p o n d s , t oge ther with some of the u n d e r l y i n g

^ s o i l s and other m a t e r i a l s , were removed and t r a n s f e r r e d to the
secondary impoundment using conventional earthmoving
equipment.

S u r f a c e water r u n o f f f r o m the s i t e , which occurred
pr i or to the construct ion of the S o i l Conservat ion Serv i c e
F l o o d Control Dam (SCS Dam) , represented a pa thway for the
p o t e n t i a l transport o f m i l l derived m a t e r i a l s o f f - s i t e .
S u r f a c e water f l o w o f f the s i te was changed when the SCS Dam
was c o m p l e t e d in 1971. Located a p p r o x i m a t e l y 4000 f e e t north
of the main t a i l i n g s impoundment on the s i t e , the dam was
bu i l t to m i t i g a t e the e f f e c t s o f storm-generated f l o o d s . By
i m p o u n d i n g s i te r u n o f f and spr ing s and s e ep s , the dam has
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i s o la t ed s ur fa c e water on the site f r o m Linco ln Park.
H y d r o l o g i c and water qua l i ty data indicat e a s h a l l o w ground
water pa thway beneath the SCS Dam, a l l o w i n g ground water to
migrate f r o m the s i t e to L i n c o l n Park. The S t a t e su spec t s
that other s h a l l o w ground water pathways to the northeast and
northwest of the SCS Dam may exist.

In S e p t e m b e r 1979, an acid leach mi l l commenced
operat ion. All t a i l i n g s f r o m the m i l l have been d i s p o s e d o f
in the new impoundment . The new impoundment is d iv id ed into a
91-acre main impoundment , currently used for s torage of the
acid leach m i l l t a i l i n g s and water c o l l e c t e d f r o m ground water
in t e r c ep t i on f a c i l i t i e s , and a 44-acre secondary impoundment .
T h e s e new impoundment s were constructed with compacted earthen
embankments, compacted c lay and synthe t i c membrane l i n i n g s ,
and drains below the c lay and membrane l iners to reduce
h y d r o s t a t i c u p l i f t . The drains above the membrane l iner are
intended for use in dewater ing the impoundment s at m i l l
closure. T h i s Remedial A c t i o n P l a n ( R A P ) prov id e s f o r t h e
construct ion o f f a c i l i t i e s des igned t o c o l l e c t l e a k a g e , i f
any, f r o m the main and secondary impoundments .

M i l l derived cons t i tuent s f o u n d in uranium
t a i l i n g s generated at the s i te have been released to ground
water on site and are present in L i n c o l n Park, and released to
s o i l s on s i te and certain off s ite l o ca t ions . Data presented
in T a b l e 1-1 are r epre s en ta t ive of ground water q u a l i t y in the



T A B L E 1-1
Ground W a t e r Q u a l i t y i n t h e O l d T a i l i n g s P o n d s A r e a

A v e r a g e C o n c e n t r a t i o nC o n s t i t u e n t I n 1986 ( m g / 1 ) _ _ _ _ _

U r a n i u m 97.7
M o l y b d e n u m 214
V a n a d i u m <0.050
S e l e n i u m 0.30
C h l o r i d e 848
S u l f a t e 17,400
C a r b o n a t e <10



Old T a i l i n g s Ponds Area. T a i l i n g s material f r o m the s i te i s
d i sp e r s ed by the wind. V a l u e s shown in T a b l e 1-2 are
repre s enta t ive o f th e c ompo s i t i on o f t a i l i n g s p a r t i c u l a t e s .
W i n d d i s p e r s e d t a i l i n g s material may be a source of s u r f a c e
water impact in drainage s a d j a c e n t to the site.

The y e l l owcake dryer, part o f the acid leach m i l l ,
p e r f o r m s a roas t ing opera t ion to dry and decompose
p r e c i p i t a t e d ammonium diuranate. Emis s ion control s are
currently in p l a c e on the ye l l owcake dryer d i s charge gases
stack. Emis s ions f r o m the ye l l owcake dryer stack contain
uranium which can be d i s p e r s e d by wind. T h i s RAP requires
that emiss ion contro l s on the y e l l o w c a k e dryer stack be Best
A v a i l a b l e T e c h n o l o g y ( B A T ) .

Ore on the site is p r e s e n t l y s t o c k p i l e d
a p p r o x i m a t e l y 800 to 1000 f e e t northeast of the m i l l . Ore is
moved f r o m the s t o c k p i l e area to the ore h a n d l i n g area, which
is i m m e d i a t e l y north of the m i l l , and is then p la c ed in the
ore h o p p e r of the m i l l . The maximum ore inventory p e r m i t t e d
by the radioac t ive mat er ia l s l i cense is 200,000 tons. The
m a j o r economic const i tuent of ore proces sed at the Cot t e r m i l l
is uranium. Ore p a r t i c u l a t e s are d i s p e r s e d f r o m the s i te by
the wind.

A c a t a l y s t p l a n t on the m i l l s i te was operated
b r i e f l y in 1978 and in 1979 to recover metal values f r o m spent
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c c
P a r t i c l e S i z e
>10 microns( 6 4 . 9 1 2 )
5-10 microns( 4 . 2 5 Z )
<5 microns( 3 0 . 8 4 Z )

T O T A L

V ;As

TABLE 1-2
Chemica l A n a l y s i s o f C o t t e r A l k a l i n e T a i l i n g s

Cu N i
> 0Mo

0.0053 0.011 0.005 <0.01

0.011 0.026 0.011 <0,01

0.0204 0.043 0.020 0.01
0.0102 0.022 0.0098 <0.01

\ *Se p
0.0006 0.04

0.0011 0.08

0.0011 0.10
0.0008 0.06

\\Ms Pb U

0.0023 0.021 0.011

0.00085 0.063 0.021

0.00093 0.190 0.038
0.00047 0.075 0.020

Zn

0.022

0.044

0.060
0.035

Value s are expre s s ed as percent by w e i g h t .
As - A r s e n i c ; Cu » C o p p e r ; Ni = N i c k e l ; HoPb =» Lead; U = Uranium; Zn = Zinc * M o l y b d e n u m ; Se - S e l e n i u m ; P » F l o r i n e ; Hg = M e r c u r y ;

Radium-226 T h o r i u m - 2 3 0
A n a l y s i s o fS a m p l e s N o tS e g r e g a t e d ByP a r t i c l e S i z e 0.001229 0.002009

V a l u e s are expres sed as micro curies per gram.



( ca ta ly s t mat er ia l . S p e n t s u l f u r i c acid ca ta ly s t material
currently is s t o c k p i l e d on the site north of the old m i l l .

From 1958 to 1968, the U . S . A t o m i c Energy
Commis s ion ( A E C ) wa s th e r egula tory agency r e s p o n s i b l e f or
oversight of the C o t t e r f a c i l i t y . On F e b r u a r y l, 1968, the
C o l o r a d o Department o f H e a l t h assumed r egu la t ory author i ty
through an agreement with the f e d e r a l government. C o t t e r ' s
C o l o r a d o Radioac t ive M a t e r i a l s License e xp ir ed on August 17,
1984. A license renewal a p p l i c a t i o n was submit ted on March
30, 1984. The previous l i cense is current ly in e f f e c t under a
r e g u l a t o r y t i m e l y renewal extension.

T h e S t a t e o f C o l o r a d o ( S t a t e ) a n d Co t t e r have
d e v e l o p e d the Remedial A c t i o n P l a n contained in th i s document
in order to assess and e f f e c t i v e l y m i t i g a t e any i m p a c t s
a t t r i b u t a b l e t o the m i l l f a c i l i t y t o h e a l t h , w e l f a r e and the
environment.



2 R E G I O N A L S E T T I N G A N D S I T E F E A T U R E S
2.1 Demographic s

The land use f r o m Canon City south to the C o t t e r
site changes f r o m s i n g l e and m u l t i - f a m i l y r e s i d en t ia l
d ev e l opmen t t o rural s i n g l e f a m i l y res idences. T h i s southern
area t y p i c a l l y cons i s t s o f small graz ing p a r c e l s f o r
l ive s tock. Canon C i t y , located a p p r o x i m a t e l y 3.5 mi l e s north
of the Cot t er m i l l s i t e , has a p o p u l a t i o n of 13,037 (1980
Census Data , C o l o r a d o D e p t . o f Commerc e) . L i n c o l n Park, a
semi-rural area located between the m i l l s i te and the Arkansa s
River, is an unincorporated community .with a p o p u l a t i o n of
3 , 4 2 6 ( 1 9 8 0 Census D a t a , C o l o r a d o D e p t . o f Commerc e) . S m a l l -
scale a g r i c u l t u r a l a c t iv i t i e s in the L i n c o l n Park area in c lud e
growing f r u i t s and v ege tab l e s . Live s tock in the area i n c l u d e
horses , bee f and dairy c a t t l e , s h e e p , and chickens.

The Canon C i t y water d i s t r i c t serves the C o t t e r
m i l l and the L i n c o l n Park area. The m a j o r i t y of re s idences in
L i n c o l n Park current ly u s e the Canon C i t y water s u p p l y f or
d r i n k i n g water p u r p o s e s through a direct connect ion; however,
a number of res idences use water f r o m w e l l s on their p r o p e r t y
ei ther in a d d i t i o n to their Canon C i t y water tap or as the ir
so l e s u p p l y . Some res idences s t i l l u s e we l l water f or stock
watering a n d / o r i rr igat ion. The L i n c o l n Park water use survey
(see S e c t i o n 13) w i l l be conducted to f u r t h e r de termine the
extent of ground water use by L i n c o l n Park r e s ident s .
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2.2 Land Use
The Cot t er s i te is near the center of a "bowl-

like" geomorphic f e a t u r e known as the W o l f Park Basin and is
drained by S a n d Creek, an i n t e r m i t t e n t , northward f l o w i n g
stream that rises in the Wet Mounta in s and empt i e s into the
Arkansas River on the northeastern s ide of L i n c o l n Park.
Canon C i t y l i e s a d j a c e n t to the northern bank of the Arkansas
River. The river begins its t rans i t i on f r o m the Rocky
M o u n t a i n s to the Great P l a i n s p h y s i o g r a p h i c province s in the
Canon C i t y area. One o f C o l o r a d o ' s m a j o r dra inage s , th e
Arkansa s River f r o m L e a d v i l l e to Pueb lo l i e s in a high-
a l t i t u d e , in t ermountain basin that cons i s t s of several
s t r u c t u r a l l y f o r m e d , a l l u v i u m - f i l l e d sub-basins j o i n e d by the
Arkansas River and it s t r i bu tar i e s . The C o t t e r m i l l s i te i s
l o ca t ed w i th in one of these in t e rmed ia t e sub-basins.

A m a j o r i t y of the area surrounding the m i l l s i t e
and the site i t s e l f are above the 100 year f l o o d p l a i n of the
Arkansa s River ( 1 9 8 2 Canon C i t y F r i n g e Area Land U s e P l a n ) .
S o i l character i s t i c s a r e g e n e r a l l y f a v o r a b l e f o r d e v e l o p m e n t ;
however, g e o l o g i c hazards such a s s l o p e f a i l u r e , rock f a l l s ,
s w e l l i n g s o i l s , a n d debris f a n s d i s c ourage f u r t h e r d e v e l o p m e n t
in some areas south of the present L i n c o l n Park area.

The zoning for L i n c o l n Park i s p r e d o m i n a n t l y
a g r i c u l t u r a l wi th s i n g l e - f a m i l y res idences and some smal l
rural businesses. Land use p a t t e r n s described in the 1982

-7-



o Canon C i t y F r i n g e Area Land Use P l a n in c lud e r e s id en t ia l
deve lopment for an area a p p r o x i m a t e l y 2.5 mi l e s northwest of
the Co t t e r s i t e , and commercial and indu s t r ia l d e v e l o p m e n t
west and northwest of the C o t t e r site. The land i m m e d i a t e l y
north, east and south of the m i l l s i te w i l l be open range used
for pas ture and grazing.

2.3 G e o l o g y
The s i te is located on the axis of the C h a n d l e r

sync l ine , a d o u b l y - p l u n g i n g , asymmetric f o l d with a s t e e p l y
d i p p i n g northeas tern f l a n k . D i p s on the west and south range
f r o m vertical to about 45 degrees nor thwe s t , wh i l e bedrock on
the northeastern s ide d i p s southwest at 5 to 12 degrees .
Bedrock units of importance at the s i te i n c l u d e the Poison
Canyon F o r m a t i o n , Raton F o r m a t i o n , and the V e r m e j o F o r m a t i o n .
An ou t crop o f re s i s tant sands tone s o f the Raton F o r m a t i o n
d e f i n e s the sync l ine in the s i t e area and f o r m s an acute
hogback r idge . T h i s hogback ridge encloses W o l f Park, a
t o p o g r a p h i c and structural basin.

A l l u v i u m and terrace d e p o s i t s o f varying
th i ckne s s e s overlie bedrock at the site. Beneath the a l l u v i u m
and o u t c r o p p i n g in and around the s i te is the Poison Canyon
F o r m a t i o n . C o n s i s t i n g o f i n t e r b e d d e d and i n t e r f i n g e r e d layers
of s h a l e , s i l t s t o n e , sand s t one , and c o n g l o m e r a t e , thi s i s the
uppermo s t bedrock unit at the s i te. F r a c t u r e s in the u p p e r
part of the Poison Canyon F o r m a t i o n are one of the m a j o r



: pathways of ground water f l o w in the v i c in i ty of the m i l l .
Beneath the Poison Canyon F o r m a t i o n l i e s the Raton F o r m a t i o n .

U n d e r l y i n g the Raton F o r m a t i o n are the coal-
bearing s i l t y sandstones and shale s o f the V e r m e j o F o r m a t i o n .
The V e r m e j o F o r m a t i o n is exposed at the land s u r f a c e or
under l i e s a l l u v i a l and terrace d e p o s i t s in the area f r o m the
ridge a d j a c e n t to the SCS Dam northward to within a m i l e of
the Arkansa s River. The V e r m e j o F o r m a t i o n contains the seven
coal seams that were mined. A p p r o x i m a t e l y 60 percent of
S e c t i o n 16, i n c l u d i n g the area on which the m i l l is l o c a t e d ,
is u n d e r l a i n by the abandoned W o l f Park coal mine.

The W o l f Park M i n e , in op e ra t i on for over 25
years, was no tab l e for a s h a f t sunk to a d e p t h of

^ a p p r o x i m a t e l y 1,084 f e e t . M i l l derived cons t i tuent s have been
^ measured in water in the mine s h a f t .

Beneath th e V e r m e j o F o r m a t i o n l i e s th e T r i n i d a d
S a n d s t o n e . In th e L i n c o l n Park area, th e T r i n i d a d S a n d s t o n e
i s t y p i c a l l y overlain by a l l u v i u m . A v a i l a b l e i n f o r m a t i o n
ind i ca t e s that ground water does not occur in s i g n i f i c a n t
quant i t i e s in thi s f o r m a t i o n in the s i te area. C o n t i n u i n g
toward the Arkansa s River, the l o w - p e r m e a b i l i t y Pierre S h a l e
becomes the s u r f a c e bedrock. The Pierre is the bot tom of the
s h a l l o w ground water system in the L i n c o l n Park area.
U n d e r l y i n g f o r m a t i o n s are not considered to have s i g n i f i c a n t
e f f e c t s on the ground water system near the site.
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2 .4 S o i l s
G e n e r a l l y , the terrace d e p o s i t s over ly ing the

Poison Canyon F o r m a t i o n consist of sand, grave l , cobbles and
boulder s . T h e s e d e p o s i t s range f r o m 0 to 60 f e e t in thickness
southwest of the SCS Dam. N o r t h e a s t o f the SCS Dam, a l l u v i a l
d e p o s i t s of the Arkansas River ( a p p r o x i m a t e l y 80 f e e t t h i c k )
intrude and abut against a 1 2 0 - f o o t thick gravel terrace.
T h e s e terrace and a l l u v i a l d e p o s i t s prov ide the m a j o r i t y o f
well water in L i n c o l n Park.

N a t u r a l undi s turbed s o i l s on the s i te are loca t ed
near the s i te boundaries. U n d i s t u r b e d s o i l s l i e p r i n c i p a l l y
along the southern and eastern boundaries of S e c t i o n 16 and
the eastern, western, and northern boundaries in S e c t i o n 9,

^ T o w n s h i p 19 S o u t h , Range 70 W e s t . The undi s turbed s o i l s are
W described as the P o j o q u e V a r i a n t - S e d i l l o C o m p l e x , the

L o u v i e r s - T r a v e s i l l a C o m p l e x and the T r a v e s i l i a - R o c k Outcrop
C o m p l e x . S m a l l e r areas o f K i r n Loam and F o r t C o l l i n s Loam a l s o
exist on the p e r i p h e r y of the d i s t urb ed area.

Most of the site s o i l s are described as d i s t u r b e d
or reclaimed borrow areas. S t o c k p i l e s of graded earth and
borrow m a t e r i a l s , e s t imated at 2.8 m i l l i o n cubic yards by
C o t t e r , are maintained on the site for f u t u r e use and f i n a l
rec lamation.



2.5 C l i m a t o l o g y
The c l i m a t o l o g y of the s i te is i n f l u e n c e d by the

immediate surrounding terrain. The summers are hot with an
average d a i l y maximum o f 89.5 degrees F a h r e n h e i t ( ° F ) i n J u l y
and a record maximum temperature o f 101 °F. The winters are
r e l a t i v e l y m i l d with a n average d a i l y minimum o f 2 2 . 5 ' F i n
J a n u a r y and..a record minimum temperature of - 2 4 * F . The mean
annual p r e c i p i t a t i o n for Canon C i t y i s 12.34 inches; most of
the rain occurs f r o m A p r i l through August ( C o l o r a d o C l i m a t e
Cent er , C . S . U . ) . Most o f th e summer p r e c i p i t a t i o n i s
as sociated with local convective s torms, and , a c c o r d i n g l y , the
p r e c i p i t a t i o n during th i s p o r t i o n of the year is quite
variable .

y The predominant wind d i r e c t i on s are f r o m the west-
northwest and west with a secondary peak out of the east-
southeast . The wind d i s t r i b u t i o n i s b i m o d a l , being e i ther
w e s t e r l y or east-southeast in d i r e c t i on . The s ou ther ly winds
would be expec t ed to be d imin i sh ed due to the orographi c
f e a t u r e s on and near the Cot t er s i t e , e s p e c i a l l y the high
r idge j u s t south o f the f a c i l i t y . E x i s t i n g d a t a show a
dominance of west-northwest winds at the f a c i l i t y .

2.6 Ground W a t e r
Ground water impacted by the m i l l site has been

de t e c t ed in L i n c o l n Park. One p r i n c i p a l ground water f l o w
p a t h has been demons trated to exist f r o m the m i l l s i te to
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L i n c o l n Park ( " s h a l l o w p a t h " ) . W a t e r in th i s s h a l l o w p a t h
t rave l s through near-surface s o i l s and bedrock. A s i g n i f i c a n t
data base exi s t s i d e n t i f y i n g the s h a l l o w pa thway f r o m the m i l l
a long the Sand Creek drainage.

The g e o l o g i c units u n d e r l y i n g the m i l l s i te and
environs inc lude ( b e g i n n i n g with the uppermos t u n i t ) the
Poison Canyon F o r m a t i o n , on the m i l l s i t e ; the Raton
F o r m a t i o n , at the SCS Dam; and the V e r m e j o and T r i n i d a d
S a n d s t o n e s , and the Pierre S h a l e in L i n c o l n Park. In
a d d i t i o n , a l l u v i a l sands and grave l s may overl i e all of these
units at d i f f e r e n t areas. On the m i l l s i t e , f r a c t u r e f l o w is
t h e s i g n i f i c a n t ground water pathway. I n L i n c o l n Park , f l o w
through the a l l u v i u m i s more s i g n i f i c a n t than f l o w through the
sands tone s or the shale . The h y d r a u l i c head r e l a t i o n s h i p s
i n d i c a t e that ground water f l o w s f r o m the m i l l s i t e to s p r i n g s
in L i n c o l n Park which f l o w to the A r k a n s a s River.

The s h a l l o w ground water f l o w i s down S a n d Creek
through the gap in the Raton F o r m a t i o n r i d g e , where the SCS
Dam is l o ca t ed on the north s ide of the s i te. A l l u v i a l
m a t e r i a l s in the S a n d Creek drainage are more p e r m e a b l e than
nearby sandstones and shale s . The S t a t e s u spe c t s that
a d d i t i o n a l pathways to the northeast and northwest of the
s h a l l o w pa thway described above may ex i s t . Con s t ru c t i on of
various ground water r emed ia t i on f a c i l i t i e s at and near the
m i l l s i t e , and i m p l e m e n t a t i o n of moni tor ing programs to



control and f u r t h e r d e f i n e s h a l l o w ground water p a t h w a y s aref
inc luded in the RAP.

The S t a t e a l s o su sp e c t s that a d e ep pathway f or
ground water f l o w f r o m the m i l l site may exi s t . Ground water
may f l o w down the abandoned W o l f Park mine s h a f t . A series of
water s ampl e s c o l l e c t e d f r o m th e o ld W o l f Park mine s h a f t
contained m i l l derived cons t i tuent s . Acce s s to that s a m p l i n g
s i te ended when the mine s h a f t was p l u g g e d with b entoni t e c lay
and then b a c k f i l l e d in 1978. M o n i t o r i n g a c t i v i t i e s w i l l be
conducted to determine the e f f e c t i v e n e s s of th i s c lay p l u g and
remedia t i on s t ep s w i l l b e taken, i f necessary ( S e e S e c t i o n
1 1 ) .

2 . 7 S u r f a c e W a t e r
The Arkansas River, one of the few perennial

s u r f a c e water bodie s in the s i t e area, begins near the
C o n t i n e n t a l Divide and f l o w s a p p r o x i m a t e l y 120 mi l e s b e f o r e
reaching Canon C i t y . Downstream of Canon C i t y , water f r o m the
the Arkansa s River is diverted into the Minnequa Reservoirs
and the river f l o w s through the Pueb lo Reservoir. S t r e a m f l o w
t y p i c a l l y remains r e l a t i v e l y s t a b l e at about 200 to 400 cubic
f e e t p e r second ( c f s ) dur ing t h e f a l l a n d winter months ,
begins to increase in M a r c h , peaks in J u n e , and then r a p i d l y
d e c l i n e s during the summer. Average annual s t r e a m f l o w is
a p p r o x i m a t e l y 715 c f s . S t r e a m f l o w i s a f f e c t e d by
transmountain d iver s i ons , s torage reservoirs, munic ipa l and
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agricu l tural d iver s ions , and their associated return f l o w s .
Six intermit t ent streams l i e w i th in two mi l e s o f the Co t t e r
m i l l and are tr ibutary to the Arkansas River. The m i l l site
l i e s wi th in the S a n d Creek drainage. Sand Creek is the m a j o r
drainage of the m i l l site and f l o w s into the Arkansas River.
Other drainage s in the area which are tr ibutary to the
Arkansas River i n c l u d e : W o l f Park Creek, Forked G u l c h , W i l l o w
Creek, F a w n H o l l o w , and C h a n d l e r Creek.

The s i te f a c i l i t i e s and t a i l i n g ponds are a l o n g ,
and in part occupy, the course of Sand Creek. S a n d C r e e k ' s
e s t imated to tal drainage basin is 5.63 square mi l e s ( 3 , 6 0 0
acres) . The S a n d Creek dra inage area cons i s t s of three
t o p o g r a p h i c regimes:

(1) H e a d w a t e r s - characterized by s t e e p l y
s l o p i n g mountainous terrain, s h a r p l y d e f i n e d stream channe l s ,
and smal l amounts of ground water recharge. The headwaters
extend f r o m the u p p e r reaches of the watershed to the hogback
r idge ups tream of the s i t e ;

( 2 ) W o l f Park Basin - which h a s f l a t t e r
terrain and broader stream channe l s , is p r i m a r i l y considered
to be a ground water recharge area a l t h o u g h some ground water
f l o w , f r o m spr ing s in the v i c in i ty of the SCS Dam occurs. The
W o l f Park Basin inc lude s the area f r o m the hogback r idge
l o ca t ed up s tr eam of the s i te north to the SCS Dam; and
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(3) Arkansas River A l l u v i a l P l a i n - which ha s
g e n t l y s l o p i n g t errain, may di s charge or recharge ground water
d e p e n d i n g upon the re lat ive water t a b l e e l eva t i on , and
inc lude s the area f r o m the SCS Dam to the c o n f l u e n c e of S a n d
Creek and the Arkansas River.

Drainage pa t t e rn s of the m i l l s i te area were
m o d i f i e d when the SCS Dam was bu i l t in 1971-1972 to control
f l o o d i n g on the lower reaches of S a n d Creek. The dam is
located 4000 f e e t north of the main and secondary
impoundment s . S i n c e the construct ion of the SCS Dam in 1971,
s u r f a c e r u n o f f f r o m the s i te has been i s o la t ed f r o m L i n c o l n
Park and impounded in the pool behind the SCS Dam. The lower
out l e t works f r o m the dam were c losed in 1978. P r e s e n t l y

r there is no o v e r f l o w f r o m the dam, and, since 1979, C o t t e r has
been w i t h d r a w i n g the impounded water and p u m p i n g it into the
main impoundment on the site.

Remedia t ion a c t i v i t i e s in c lude ac t ions to manage
s u r f a c e r u n o f f , and to monitor air q u a l i t y and s ur fa c e r u n o f f .
( S e e S e c t i o n s 15, 18 and 2 3 . )

2.8 T e r r e s t r i a l Ecosystem
2.8.1. V e g e t a t i o n

Most o f the land surrounding the m i l l s u p p o r t s
native vege ta t ion and is used p r i m a r i l y for l i v e s t o ck and
w i l d l i f e graz ing . T h i s v ege ta t i on consi s t s o f t w o basic
t y p e s : p i n y o n - j u n i p e r wood land and p l a i n s g r a s s l a n d .
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i The pinyon- j u n i p e r woodland is dominated by smal l
pinyon pine and s ingle-seed j u n i p e r trees. Other shrub
specie s c o m p l e t e the p l a n t canopy. The understory is sparse
and cons i s t s m o s t l y of grass specie s such as blue grama and
b u f f a l o grass.

The p l a i n s gras s land is dominated by wheat
grasse s , blue grama, red three-awn, and other short and mid-
grasses. F o r b and shrub specie s inc lude scarlet g l o b e m a l l o w ,
s l i m f lower scurf p ea , rabbitbrush, and yucca.

A g r i c u l t u r a l land in the area consi s t s of smal l
orchards, garden s , and pas ture s in L i n c o l n Park and Canon C i t y
with some larger f a r m s to the northeast a long the Arkansa s
River. T h e larger f a r m s produce a l f a l f a , bar l ey , hay, oat s ,

* wheat, corn and a p p l e s . Pastures suppor t s tands of nativew grasses and a l f a l f a which are fed to bee f and da i ry c a t t l e .
Urban v ege ta t i on in L i n c o l n Park and Canon C i t y

consi s t s of lawns ( b o t h r e s id en t ia l and at the g o l f course)
and ornamental trees, shrubs, and f o r b s . Vacant l o t s ,
r o a d s i d e s , and other di s turbed areas suppor t weedy p l a n t
spe c i e s that are a l so f o u n d in di s turbed areas of native
vege tat ion .

An inve s t iga t i on into the p o s s i b i l i t y for adverse
human h ea l th e f f e c t s , i n c l u d i n g those f r o m consumpt ion o f
f r u i t s , v e g e t a b l e s , and l i v e s t o c k , w i l l be conducted (see
S e c t i o n 3 2 ) .
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, 2.8.2 F a u n a
Birds comprise the most diverse group of

vertebrates f ound in the area of the s i te and L i n c o l n Park.
Of the 430 specie s of b irds recorded in C o l o r a d o , 104 spec ie s
are l i k e l y to use the area around the m i l l s i te whi l e 295
species might use the areas around L i n c o l n Park and a long the
Arkansas River. Duck, p h e a s a n t , and quail are all hunted in
the area. U t i l i z a t i o n of the area by birds is p r i m a r i l y a
f u n c t i o n o f habitat a v a i l a b i l i t y , the season of the year, f o o d
s u p p l y , and di s turbance l ev e l s .

A p p r o x i m a t e l y 36 spec i e s of mammals are l i k e l y to
be f o u n d around the C o t t e r m i l l s i te with 46 spec i e s occurring
in and around L i n c o l n Park. M u l e and w h i t e - t a i l e d deer, as

r^ well as several spec ie s of rabb i t , are hunted in the area.
H a b i t a t d i v e r s i t y in the L i n c o l n Park area p r o b a b l y a l l o w s for
greater spe c i e s d i v e r s i t y for both mammals and b irds as
compared to the m i l l site.

F o u r spec i e s of amphib ian s may occur in the
v i c i n i t y of the m i l l s i t e , whi l e f i v e may occur around L i n c o l n
Park. Sevent e en r e p t i l e spec ie s are thought to l ive near the
m i l l s i t e , and s ix t e en may be f o u n d in the L i n c o l n Park area.

A wide variety of invertebrate species inhabit the
L i n c o l n Park and site areas. T h i s group inc lude s insec t s ,
s p i d e r s , earthworms, nematodes ( p a r a s i t i c w o r m s ) , and others.
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T h e s e specie s provide an important f o o d source for many
species of b i rd s , mammals , r e p t i l e s , and amphib ians .

F i v e species which are l i s t ed as threatened or
endangered by the U . S . F i s h and W i l d l i f e Service or by the
C o l o r a d o Department of N a t u r a l Resources may occur in Fremont
County, C o l o r a d o . Peregrine F a l c o n and Bald E a g l e are of
p a r t i c u l a r s i g n i f i c a n c e because both may use land a d j a c e n t to
the Arkansas River as habitat.

2.9 Aquat i c Ecosystem
The b iot ic por t ion of the aquatic ecosystem

consi s t s of three m a j o r groups of organisms. The groups are:
( 1 ) macr©organisms, i n c l u d i n g a lgae a n d bacteria, ( 2 )
macroinvertebrate s , and (3) f i s h . An in spe c t i on o f th e
seasonal dynamics of the a lgae community indi ca t e s that
C h r y s o p h y t e s are the dominant spec i e s except in l a t e summer
when water temperatures exceed 2 0 ° C a n d C y a n o p h y t e s dominat e .
During l a t e summer, a t rans i t i on between the two groups resul t
in a peak abundance of C h l o r o p h y t e s .

A to ta l of 27 specie s of aquatic macro-
invertebrates have been i d e n t i f i e d above Canon C i t y in the
Arkansas River. S i m u l i i d a e ( b l a c k f l i e s ) and Chironomidae
( m i d g e s ) comprise the m a j o r i t y o f the organisms with
Ephemerop t era ( m a y f l i e s ) the third most common group.

No quant i ta t ive f i s h e r y data are a v a i l a b l e on the
Arkansas River in the v i c ini ty of the Co t t e r site. A
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/ comparison of upstream and downstream data indicate s that the
V_/ river reach near Canon C i t y represents a t rans i t i on between a

cold-water trout f i s h e r y and a warm-water f i s h e r y located
p r i m a r i l y at Pueblo Reservoir. It is probab l e that
repre s enta t ive s of both f i s h e r i e s would be present near Canon
C i t y .

The Minnequa Reservoirs are a series of o f f - l i n e
reservoirs created by diversion of Arkansas River water at the
Minnequa Dam into the Minnequa C a n a l . The water is used
p r i m a r i l y f o r water s u p p l y f o r C F & I S t e e l C o . i n P u e b l o ,
C o l o r a d o .



3 S C O P E OF R E M E D I A L ACTION PLAN
The scope o f th i s Remedial A c t i o n P l a n (RAP) i s to

describe the p u r p o s e s , s tandard s and requirements of the
remedial activit ies . The remediation program addresses ground
water, sur fac e media, and p u b l i c heal th. W i t h i n each S e c t i o n ,
the s p e c i f i c ac t ivi ty de s cr ip t i on s include:

1. A brie f d e s c r i p t i o n of the mi l l opera t ions
and relevant environmental condi t ions .

2. A d e s c r i p t i o n of the remedial a c t i v i t y tasks
and purpo s e s .

3. A d e s c r i p t i o n of the asses sments and
engineering a c t iv i t i e s C o t t e r is required to p e r f o r m and a
l i s t i n g o f requisite s u b m i t t a l s t o the S t a t e .

4. A s chedule for i m p l e m e n t a t i o n of the Remedial
A c t i o n P l a n , submi t ta l s by Cot t er to the S t a t e , and responses
to Cotter by the S t a t e .

The RAP as presented herein i n c l u d e s a d e s c r i p t i o n
of engineer ing and construction a c t i v i t i e s , requi s i t e s t u d i e s
and a s s e s sment s , and procedures to be i m p l e m e n t e d by Co t t e r to
lead to the u l t i m a t e c l eanup and remedia t ion of the C o t t e r
site and other a f f e c t e d areas a d j a c e n t to and near the site.

I t e m s that are not s p e c i f i c a l l y addre s s ed herein
inc lude but are not l i m i t e d to the f o l l o w i n g :

1. M i l l operat ions and waste d i s p o s a l ;
2. Occupational exposure;



3. K i l l d e commis s i on ing;
4. S i t e Rec lamat i on;
5. Long-term moni tor ing, except as otherwise

s t a t e d , and maintenance;
6. A s p e c t s of s i te water management p l a n .
T h e s e items are to be addre s s ed pursuant to all

a p p l i c a b l e and relevant and a p p r o p r i a t e law.
3.1 General RAP Provi s ions
3.1.1 RAP Annual Report

Except as otherwise provided herein, for the
purpo s e of thi s RAP, one annual report s ha l l be required. The
RAP Annual Report s ha l l be comprised of sect ions a d d r e s s i n g
each of the remedial a c t iv i t i e s as s p e c i f i e d in thi s RAP, and

i s h a l l be submit ted by C o t t e r to the S t a t e by J u n e 30 of each
year a f t e r the entry of the Consent Decree by the Cour t . As
s p e c i f i e d in th i s RAP, the Annual Report s h a l l i n c l u d e
i n f o r m a t i o n p e r t a i n i n g to RAP a c t iv i t i e s undertaken dur ing the
p r e c e d i n g ca l endar year.

3.1.2 RAP Liquid D i s p o s a l C a p a c i t y
Cot t e r sha l l not be excused f r o m the p e r f o r m a n c e

of the requirements of thi s RAP on the basis that it lacks
s u f f i c i e n t c a p a c i t y on i t s s i te for the s t orage , t r ea tmen t ,
d i s p o s a l or management of l i q u i d generated as a result of the
i m p l e m e n t a t i o n o f th i s R A P .
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3.1.3 S u r f a c e W a t e r Relea s e s
W a t e r produced by remedial a c t iv i t i e s shal l not be

released to the s u r f a c e unless approved by the S t a t e . The
basis for S t a t e approva l shal l be a demons tra t ion that such
release shal l meet the provi s ions of the C o l o r a d o W a t e r
Q u a l i t y Control Act and all r egu la t i on s p r o m u l g a t e d
thereunder; sha l l be c o m p a t i b l e with S e c t i o n s 24, 26, 27, and
29 of the R A P , and c o m p a t i b l e with S e c t i o n 30 of the RAP
during the term of the p r e l i m i n a r y s tudy described in
P a r a g r a p h 1 of S e c t i o n 3 0 . 2 ; and s ha l l not prevent the
achievement of the ground water q u a l i t y o b j e c t i v e s s tated in
S e c t i o n 14.1.3 of the R A P .

3 .2 D e f i n i t i o n s
3.2.1 W e l l Design

New moni tor ing w e l l s s h a l l be d e s igned as
described below:

3.2.1.1 C l a s s A W e l l s
C l a s s A w e l l s s ha l l be cons truc ted in accordance

with F i g u r e 3-1 and sha l l inc lude:
1. A casing which is f u l l y s ealed f r o m the

ground s u r f a c e to the top of the monitored i n t e r v a l ;
2. Iner t casing m a t e r i a l , such as epoxy resin

bonded f i b e r g l a s s , which is neutral wi th respect to the
chemis try of the ground water;
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3. Permanent ly i n s t a l l e d , EPA a p p r o v e d , b l a d d e r
O pump water s a m p l i n g system;

4. A secure, locked w e l l h e a d .
3.2.1.2 C l a s s B W e l l s

C l a s s B w e l l s sha l l be cased with f o u r (4) inch
internal diameter ( I D ) P V C p i p e , o r equivalent p i p e approved
by the S t a t e , which is s l o t t e d in the moni tor ing zone, gravel
pack ed , and the remainder of the borehole sealed with a cement
or bentoni t e grout. C l a s s B w e l l s sha l l be f i t t e d with a
secure, locked w e l l h e a d .

3.2.1.3 Piezome t er s
Piezome t er s sha l l be cased with no s m a l l e r than

2-inch ID PVC p i p e , or equivalent p i p e a p p r o v e d by the S t a t e ,
r with an a p p r o p r i a t e screened interval . The l e n g t h of the
W screened interval s h a l l be recorded and reported to the S t a t e .

A sand or gravel pack sha l l be i n s t a l l e d o p p o s i t e the screen,
and the remainder of the borehole sealed with a cement or
bentoni t e grout. Piezometer s sha l l be f i t t e d with a secure
locked w e l l h e a d .

3.2.1.4 W e l l and Piezome t er S u r v e y i n g
Eleva t i on s of well or p i e zome t er measuring p o i n t s

s ha l l be de t ermined to the nearest 0.1 f o o t , except that where
h y d r a u l i c heads in p i ezome t er s are compared agains t each other
as a p e r f o r m a n c e cr i t er ion, measuring po in t e l evat ions s h a l l
be determined to the nearest 0.01 f o o t . S u r v e y i n g s ha l l be



conducted by a q u a l i f i e d surveyor wi thin the f i r s t year of
i n s t a l l a t i o n , and, with respect to p i ezomet er s compared
against each other as a p e r f o r m a n c e cri terion, measuring point
e levat ions sha l l be r e c e r t i f i e d by a q u a l i f i e d surveyor at
least every two years. W a t e r level measurements shal l be made
with either a chalked steel tape or with an e l ec tr ic probe.
If an e l e c tr i c probe is used, its l e n g t h shal l be ca l ibrated
under hanging c ond i t i on s at l eas t a n n u a l l y and whenever any
maintenance or repair is p e r f o r m e d which may a f f e c t the d e p t h
measurement. D e p t h to water w i l l be measured and recorded to
the nearest 0.01 f o o t .

3.2.2 Q u a l i t y A s s u r a n c e / Q u a l i t y Contro l
Q u a l i t y A s s u r a n c e / Q u a l i t y Contro l ( Q A / Q C ) p l a n s

describe procedures to be used and s t andard s to be met in the
execution of the remedial a c t iv i t i e s in th i s document. C o t t e r
s ha l l submit a Q A / Q C P l a n , as required by the Requis i t e
Asse s smen t s and Engineer ing A c t i v i t i e s and S c h e d u l e for each
remedial a c t iv i ty . The S t a t e s ha l l review and act upon each
remedial a c t i v i t y Q A / Q C P l a n in accordance with the s ch edu l e
f o r that p a r t i c u l a r remedial a c t iv i ty . I f Co t t e r p r o p o s e s a
m o d i f i c a t i o n to any Q A / Q C P l a n , the S t a t e s ha l l have ninety
( 9 0 ) days f o l l o w i n g wri t t en notice o f t h e propo s ed

m o d i f i c a t i o n to approve or d i s a p p r o v e such change.
The S t a t e s ha l l have the right to the re sul t s of

any ana ly s i s conducted for the p u r p o s e s of RAP i m p l e m e n t a t i o n

-24-



and the right of access to any retained s a m p l e material
c o l l e c t e d in c o n j u n c t i o n with RAP i m p l e m e n t a t i o n so long as
the use of th i s s a m p l e material by the S t a t e does not d epr iv e
C o t t e r of the material needed to c o m p l y with thi s RAP.

Each remedial act ivity QA/QC p l a n shal l inc lude ,
s p e c i f i c a l l y or by r e f e r e n c e , as a p p r o p r i a t e :

1. Des cr ip t i on of, and r a t i o n a l e , as a p p r o p r i a t e
f o r :

a. construction s p e c i f i c a t i o n s ;
b. material s p e c i f i c a t i o n s ;
c. s a m p l e procurement;
d . s a m p l e h a n d l i n g ;
e. s a m p l e p r e p a r a t i o n ;

' f . data h a n d l i n g and r e p o r t i n g ;
g. s t a t i s t i c a l t r ea tment s o f a n a l y t i c a l

r e su l t s ;
h. laboratory a n a l y s i s ;
i. l i m i t s of d e t e c t i o n ;
j . documentat ion o f chain o f cu s tody o f

s a m p l e s ;
k. b l i n d , s p i k e d , and d u p l i c a t e s a m p l e s ,

i n c l u d i n g the t o ta l number and fr equency
of each;

1. c o n f i d e n c e l e v e l s for sources of error;
m. cal ibrat ion and operat ion of equipment;
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n. computer program documentat ion, if
a p p l i c a b l e ;

o. procedures for f o l l o w - u p of anomalous
data.

2. Documentation of c ons idera t i on and
incorpora t i on o f a p p l i c a b l e g u i d e l i n e s and requirements for
s a m p l i n g and analys i s e s t ab l i s h ed by the U . S . Environmental
Prote c t i on A g e n c y , t h e U . S . N u c l e a r Regulatory Commis s ion, and
t h e C o l o r a d o Department o f H e a l t h ;

3. Propo s ed laboratory f a c i l i t y or f a c i l i t i e s to
be used in a n a l y z i n g s a m p l e s , if a p p l i c a b l e .

3.2.3 S o i l s a n d S e d i m e n t A n a l y s i s
Except for sample s co l l e c t ed in accordance with

r ' S e c t i o n s 2 1 (On-si t e S o i l s ) a n d 2 4 ( S i t e S i t e A d j a c e n t S o i l s ) ,
all soil and sediment s a m p l e s s ha l l be sieved with s t a i n l e s s
steel mesh. The l e s s than 100 mesh f r a c t i o n shal l be a n a l y z e d
a f t e r p r e p a r a t i o n with a nitric a c i d / p e r c h l o r i c acid
( H N O / H C 1 0 ) d i g e s t i o n . T h e data s h a l l b e a n a l y z e d a n d
reported on an air dry weight basis.

3.2.4 Background Data Set f or S o i l s and S e d i m e n t s
U n l e s s s p e c i f i c a l l y s tated otherwise, t h e

background data set for s o i l s and s e d i m e n t s , which sha l l be
used in c a l c u l a t i n g background mean and background range, as
f u r t h e r d e f i n e d b e l ow, s h a l l be c o l l e c t e d according to the
s chedu l e in P a r a g r a p h 6 of thi s S e c t i o n 3.2.4 and the
f o l l o w i n g cri teria and requisi te assessments. The "target



elements" are uranium, mo lybdenum, r a d i u m - 2 2 6 , and, as
s p e c i f i e d in Sec t i on 29, thorium-230. T h e s e target e lements
can be used to evaluate the remediat ion of s o i l s and
s ediments . If the concentrations o f these e l ement s have been
reduced to s tandards s p e c i f i e d in thi s RAP, then the
concentrations of other cons t i tuent s or ig ina t ing at the site
al so should have been reduced to a c c e p t a b l e l ev e l s .
Furthermore , with respect to S e c t i o n 29, if a c orre la t i on can
b e demonstrated t o t h e S t a t e ' s s a t i s f a c t i o n that c l ean-up o f
radium-226 and molybdenum to the required l e v e l s also reduces
thorium-230 to l e v e l s a c c e p t a b l e to the S t a t e , then C o t t e r
need only ana lyz e for molybdenum and radium-226. H o w e v e r ,
with respect to S e c t i o n 29, if a c o r r e l a t i o n . a c c e p t a b l e to the
S t a t e is not demons tra t ed , then thorium-230 must be analyzed
in c o n j u n c t i o n with radium-226 and molybdenum.

1. Repre s en ta t i v e s of C o t t e r and the S t a t e s h a l l
j o i n t l y l o ca t e f i v e ( 5 ) r e f er ence sub-basins b y f i e l d
inve s t i ga t i on . T h e f i v e ( 5 ) sub-basins sha l l inc lude:

a. a p p r o x i m a t e l y one hundred and f i f t y
(150) acres each;

b. g e o l o g y , s o i l s , vege ta t ion ( p i n y o n and
j u n i p e r ) , and geomorpho logy s imilar to
the g e o l o g y , s o i l s , v e g e t a t i o n , and
g e o m o r p h o l o g y present on and a d j a c e n t to
the m i l l s i te.
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2. Cot t er sha l l prepare and submit to the S t a t e
a p l a n for the re f erence sub-basin s a m p l i n g program, which
shal l inc lude:

a. C o l l e c t i o n of s a m p l e s in the top f i f t e e n
(15) centimeter layer o f s u r f a c e soil
according to the f o l l o w i n g :
i. s ampl e s s ha l l be c o l l e c t e d f r o m

f o u r ( 4 ) sites s e l e c t ed j o i n t l y
and randomly by Cot t er and the
S t a t e within each re ference sub-
bas in;

ii. each s a m p l e sha l l be a compos i t e
f r o m f i v e ( 5 ) randomly selected

' l o ca t i on s wi th in a 900 square
meter area ( t h i r t y ( 3 0 ) meters on
a s i d e ) centered on the s e l e c t ed
s a m p l i n g s i t e ;

iii. where target element
concentrat ions in soil s a m p l e s are
below the a n a l y t i c a l d e t e c t i o n
l i m i t , a value equal to the
d e t e c t i on l imi t s h a l l be used for
c a l c u l a t i o n p u r p o s e s .

b. C o l l e c t i o n of s a m p l e s in the top f i f t e e n
( 1 5 ) centimeter layer o f d r y s ediment s
according to the f o l l o w i n g :
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i. s a m p l e s sha l l be c o l l e c t ed f r o m
f o u r ( 4 ) sites se lected j o i n t l y
and randomly by Cot t er and the
S t a t e wi th in each re f erence sub-

t
basin. Each s a m p l e site shal l be
loca t ed at the lowest point of the
sub-basin channel;

ii. each s a m p l e shal l be a compo s i t e
f r o m f i v e ( 5 ) randomly s e l ec t ed
lo ca t i ons a l ong a th ir ty ( 3 0 )
meter channel segment;

iii. where target element
concentrations in dry sediment

r s a m p l e s are below the a n a l y t i c a l
^"•"'^ d e t e c t i on l i m i t , a value equal to

the d e t e c t i on l i m i t s ha l l be used
f o r c a l c u l a t i o n p u r p o s e s ,

c. C o l l e c t i o n of wet sediment s a m p l e s ,
where a v a i l a b l e , according to the
f o l l o w i n g :
i. s a m p l e s sha l l be c o l l e c t ed f r o m

f o u r ( 4 ) s i te s s e l e c t ed j o i n t l y b y
C o t t e r and the S t a t e w i th in each
re f e r enc e sub-basin. Each s a m p l e
s i te sha l l be located at the
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lowest point of the sub-basin
channel.

ii. each sampl e sha l l be a compos i t e
f r o m f i v e ( 5 ) randomly s e l ec t ed
l o ca t i on s a l o n g a th i r ty ( 3 0 )
meter channel segment.

iii. wet sediment s ampl e s shal l inc lude
t h e t o p f i f t e e n ( 1 5 ) centimeter
layer where p o s s i b l e ;

iv. where target element
concentrations in wet sediment
s a m p l e s are below the a n a l y t i c a l
d e t e c t i on l i m i t , a value equal to

4 , the d e t e c t i on l i m i t sha l l be used
f o r c a l c u l a t i o n p u r p o s e s ;

d. An a l t e r n a t e method for e s t a b l i s h i n g a
background data set for wet s e d i m e n t s ,
if wet s ediment s are u n a v a i l a b l e w i th in
the r e f e r enc e sub-basins;

e. Gamma s c i n t i l l o m e t e r surveys according
to the f o l l o w i n g :
i. a r e f e r enc e grid of nine hundred

( 9 0 0 ) square meters ( t h i r t y ( 3 0 )
meters on a s i d e ) , with
s c i n t i l l o m e t e r r ead ing s at ten

r
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(10) meter int erval s , shal l be
surveyed at each s u r f a c e soil
s a m p l i n g site. An equivalent
channel s a m p l i n g segment area at
each dry sediment s a m p l i n g s i te
with three ( 3 ) s c i n t i l l o m e t e r
readings (center of channel and at
each s i d e ) at ten ( 1 0 ) meter
i n t e r v a l s ;

i i . s c i n t i l l o m e t e r readings f r o m the
corners of each one hundred ( 1 0 0 )
square meter grid s h a l l be
averaged to produce a da ta po int
for each r e f e r e n c e grid (a t o ta l
of one hundred and e i g h t y ( 1 8 0 )
data p o i n t s for s o i l s and one
hundred and e i g h t y ( 1 8 0 ) d a t a
p o i n t s f o r d r y s e d i m e n t s ) ;

f . Propo s ed a n a l y s i s m e t h o d s ;
g. Q A / Q C P l a n .

3. All background sampl e s shal l be analyzed for
uranium, molybdenum, radium-226 and thorium-230.

4. Means and s tandard d e v i a t i o n s of the
background data set shal l be ca l cu la t ed .
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5. Cot t er sha l l submit a writ ten f i n a l
i m p l e m e n t a t i o n report on the r e f e r enc e sub-basin s a m p l i n g
program, which shall include:

a. Summary of methods and procedures;
b. Location of all s a m p l i n g s i t e s;
c. Data c o l l e c t e d ;
d. E x p l a n a t i o n of and response to

unexpected condi t ions;
e. Q u a l i t y assurance and q u a l i t y control

evaluat ion.
6. The a c t i v i t i e s f or e s t a b l i s h i n g the

background data set s ha l l be p e r f o r m e d ac cord ing to the
f o l l o w i n g schedule:

a. , W i t h i n t h i r t y ( 3 0 ) days of the entry of
a Consent Decree by the C o u r t , C o t t e r
a n d t h e S t a t e s ha l l l o ca t e f i v e ( 5 )
re f erence sub-basins.

b. Cotter shall propo s e a p l a n and schedule
f o r t h e r e f er ence sub-basin s a m p l i n g
program wi th in ninety ( 9 0 ) days o f th e
s e l e c t i on of the r e f e r e n c e sub-basins,

c. The S t a t e s ha l l act upon the p l a n and
schedule within ninety ( 9 0 ) days ,

d. Co t t e r s ha l l i n i t i a t e the r e f er ence
sub-basin s a m p l i n g program in accordance
with the approved s chedule .



i e. U n l e s s an a l t e r n a t i v e method is
necessary to conduct the wet sediment
s a m p l e c o l l e c t i o n , C o t t e r s h a l l c o m p l e t e
the re f erence sub-basin s a m p l i n g program
within t w o ( 2 ) years a f t e r
i m p l e m e n t a t i o n o f the p l a n .

f. Cotter shal l submit the f i n a l report on
the r e f e r enc e sub-basin s a m p l i n g in
c o n j u n c t i o n with the s ch edu l e set f o r t h
in P a r a g r a p h 4 of S e c t i o n 29.4 regarding
the sub-basin release soil s tud i e s
a n d / o r i n s t a l l a t i o n o f s i l t f e n c e s ,

g. The S t a t e s h a l l act upon the report
wi th in s i x ty ( 6 0 ) days a f t e r i t s
r e c e ip t .

3.2.5 Background Mean f or S o i l s and S e d i m e n t s
U n l e s s s p e c i f i c a l l y s tated o therwise , t h e

background mean concentrat ions of rad ium-226 , uranium,
molybdenum and thorium-230, ( i . e . , the target e l e m e n t s ) , s h a l l
be e s t ab l i s h ed f r o m background data sets c o l l e c t e d in
accordance with S e c t i o n 3.2.4.

3.2.6 Background Range f or S o i l s and S e d i m e n t s
The background range for a given target element in

any d a t a set sha l l be the concentrat ion range wi th in two
standard deviations of the mean of the background data set.
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If the mean of a given monitoring data set is not greater than
the background range, then the monitoring data set is
considered to be wi thin the background range. If the mean of
a given moni tor ing da ta set is greater than the background
range, then the moni tor ing data set is not considered to be
wi thin the background range.

3.2.7 S t e a d y S t a t e
A n a l y s i s of a monitoring data set to determine

whether the concentration of a target element ( i . e . , uranium,
molybdenum, rad ium-226 , and, i f a p p r o p r i a t e pursuant to
S e c t i o n 29, t h o r i u m - 2 3 0 ) , is at s t eady state s ha l l be
conducted using a l inear regression p e r f o r m e d on a p l o t of the
concentration of a target element over time. The s l o p e of the

f least-square l inear regression l ine sha l l be te s ted to
determine i f t h e s l o p e i s s i g n i f i c a n t l y d i f f e r e n t f r o m zero
using a one-tai led t-test as described in C h a p t e r One of
A p p l i e d Regres s ion A n a l y s i s , second e d i t i o n , by Norman Draper
a n d H a r r y S m i t h ( W i l e y , N e w Y o r k , 1 9 8 1 ) . T h e i n d e p e n d e n t
var iab l e s h a l l be t ime, and the d ep enden t var iab l e s h a l l be
t h e concentration o f t h e p a r t i c u l a r target e l ement . I f t h e
one-tai led t-test determines that the s l o p e i s s i g n i f i c a n t l y
d i f f e r e n t f r o m zero a t t h e n i n e t y - f i v e ( 9 5 ) percent c o n f i d e n c e
l e v e l , a s i g n i f i c a n t trend i s occurring. If no s i g n i f i c a n t
trend is occurring, a s t eady state c o n d i t i o n e x i s t s or has
been achieved for that p a r t i c u l a r target element at the
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s a m p l i n g locat ion. I f t h e data suggest clear seasonal t r end s ,
these trends shall be considered in the data analys i s .

Where there is more than one data point a v a i l a b l e
in any month, the ar i thmet i c average of those values w i l l be
used for that month.



4 M A I N A N D S E C O N D A R Y I M P O U N D M E N T S
4.1 Des cr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

From 1958 to 1979, m i l l t a i l i n g s were d i spo s ed in
a series of unlined and l ined p o n d s . In 1978 cons truc t ion of
a d o u b l e - l i n e d , doub l e cell impoundment began. T h i s new
impoundment inc lude s an 18-inch thick layer of compacted c lay
which serves as a l iner and an over ly ing layer of a synthe t i c
membrane l iner ( H y p a l o n ) . The H y p a l o n was covered with a
random f i l l m a t e r i a l . Cons t ru c t i on o f th e new i m p o u n d m e n t ,
which was segregated into a 91-acre main impoundment and a
44-acre secondary i m p o u n d m e n t , was c o m p l e t e d in 1979. The
main impoundment has been used since S e p t e m b e r of 1979 for the

^ d i s p o s a l of t a i l i n g s f r o m ongoing m i l l opera t i on s and water
v , c o l l e c t e d f r o m current ground water i n t e r c e p t i o n f a c i l i t i e s .

F r o m A p r i l 1981 to A u g u s t 1983, the t a i l i n g s f r o m the Old
T a i l i n g s Ponds Area was moved to the s econdary impoundment
us ing conventional earthmoving equipment .

The S t a t e s u sp e c t s that the new impoundment may be
l e a k i n g , and, if so, is a c on t inu ing source of ground water
impact .

4.2 Remedial A c t i v i t i e s
The purpo s e of these remedial a c t i v i t i e s i s to

c o l l e c t l eakage , i f any, f r o m the main and s econdary
i m p o u n d m e n t s , to i n t e r c e p t , to the maximum extent reasonably
ach i evab l e , ground water f l o w moving f r o m th e Old T a i l i n g s



Pond Area to the area beneath the new impoundment s , and in
c o n j u n c t i o n with the other ground water remedial a c t iv i t i e s to
achieve the ground water q u a l i t y o b j e c t i v e s s tated in S e c t i o n
14.

Cot t e r s ha l l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s :

1. C o t t e r s ha l l d e s i g n , construct and operate a
withdrawal well system a l ong the toe of the outer embankments
o f the new impoundment s . The l ine o f wi thdrawal w e l l s s h a l l
extend to the east and southwest of the new impoundment s to
p o i n t s where the concentration of mo lybdenum in the wi thdrawal
w e l l s d rop s be low 1.0 m g / 1 . The screened interval of the
wi thdrawal w e l l s s h a l l be in the Poi son Canyon F o r m a t i o n .

f 2. As an element of the w i thdrawal we l l sys tem
d e s i g n p l a n , C o t t e r s ha l l p r o p o s e a p i e z o m e t e r c o n f i g u r a t i o n ,
data to be c o l l e c t e d , and a pro toco l for i n t e r p r e t i n g the da ta
to d e t ermine whether a ground water gradi ent towards the
wi thdrawal we l l system is b e ing maintained in the Poi son
Canyon F o r m a t i o n . The p i e zome t e r s s h a l l be p l a c e d at 200 f o o t
interval s unle s s a d i f f e r e n t interval is approved by the
S t a t e . The p i e z o m e t e r d e s i g n and well o p e r a t i o n s h a l l be
s u f f i c i e n t to demons tra t e t h a t , to the maximum extent
reasonably achievable , a gradient ex i s t s to the w i thdrawal
w e l l s at al l l o c a t i o n s between each pa i r of wi thdrawal w e l l s .
An e x a m p l e of the t y p e of conceptual d e s i g n which would be



ac c ep tab l e to the S t a t e would inc lude: the f i r s t l ine of
p i ezometer s ( L i n e A) would b e p l a c e d midway between a d j a c e n t
withdrawal w e l l s . A second l ine of p i e zome t e r s ( L i n e B) would
be constructed west or north of the f i r s t l i n e , so that a l ine
drawn between two a d j a c e n t p i e z o m e t e r s , one for each l i n e , is
p e r p e n d i c u l a r to the f i r s t l ine (see F i g u r e 4-1) .

As an element of the construction report f i l e d
a f t e r i n s t a l l a t i o n o f t h e w i thdrawal wel l sys tem, C o t t e r s ha l l
review the protocol for in t erpre t ing the data propo s ed in the
de s ign p l a n . C o t t e r sha l l incorporate any m o d i f i c a t i o n s
necessary in response to i n f o r m a t i o n obtained in the
construct ion of the withdrawal w e l l s , and s h a l l p r o p o s e a
f i n a l pro to co l f or d e t e rmining whether ground water gradi ent
towards the w i thdrawal w e l l s is being maintained in the Poi s on
Canyon F o r m a t i o n .

3. In the event that the m o n i t o r i n g d a t a , as
in t erpre t ed by the p r o t o c o l , ind i ca t e that the ground water
gradient towards the wi thdrawal w e l l s is not being m a i n t a i n e d ,
Cot t e r s h a l l n o t i f y the S t a t e , and then conduct an a n a l y s i s to
de termine whether a transient c ond i t i on caused by, among other
t h i n g s , unusual p r e c i p i t a t i o n , i n f i l t r a t i o n , etc., has changed
gradient c ondi t i on s . If i t i s de termined that a transient
condi t ion does not e x i s t , C o t t e r s h a l l - m o d i f y the wi thdrawal
well system pursuant to the s chedule set f o r t h in the
transient c o n d i t i o n report . C o t t e r shal l pr epare and submit



to the S t a t e a report de s cr ib ing the m o d i f i c a t i o n of the
withdrawal wel l system.

4. The wi thdrawal w e l l s and p i e zome t er s located
a d j a c e n t to the main impoundment s h a l l be operated and
maintained cont inuous ly until f l u s h i n g o f th e Old T a i l i n g s
Pond Area is c o m p l e t e d , the f r e e - s t a n d i n g l iqu id has been
removed f r o m the main impoundment , and the main impoundment
has been capped with c lay. The withdrawal w e l l s and
piezometer s l o ca t ed a d j a c e n t to the secondary impoundment
s ha l l be operated and maintained con t inuou s ly until f l u s h i n g
of the Old T a i l i n g s Pond Area is c o m p l e t e d , and phased closure
of the secondary impoundment is underway. Co t t e r may a p p l y
for an earl i er t erminat ion of a p a r t i c u l a r withdrawal w e l l .
The basis for th i s a p p l i c a t i o n sha l l be a demons tra t i on that
th e well ha s been o p e r a t i o n a l l y dry for a period o f f i v e (5)
consecutive ca l endar quarters. The S t a t e s ha l l review and act
upon any such a p p l i c a t i o n wi th in ninety ( 9 0 ) days o f i t s
r e ce ip t .

5. The water pumped f r o m the wi thdrawal w e l l s
sha l l not be, unless approved by the S t a t e , (1) r e i n j e c t e d
into the ground water downgradient of the SCS h y d r o l o g i c
barrier, or (2) released t o th e s u r f a c e . The basis f or S t a t e
approva l of such use sha l l be a demons tra t i on that such use or
release s h a l l meet the requirements set f o r t h in S e c t i o n
3.1.3. Pursuant to a p p r o p r i a t e r e s t r i c t i on s , the water may be*
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used in the mi l l c ircuit , d i s charged to the main or secondary
impoundment , used in the f l u s h i n g of the Old T a i l i n g s Ponds
Area, or in the S e c t i o n 9 / 1 6 hydrau l i c barrier, provided that
such use of the water shal l not adverse ly impact the a b i l i t y
to achieve ground water qua l i ty o b j e c t i v e s s tated in S e c t i o n
14.

4.3 Requis i t e Ass e s smen t s and Engineer ing A c t i v i t i e s
Cot t er sha l l prepare and submit to the S t a t e for

review and approval the f o l l o w i n g :
1. A p l a n for the d e s i g n , construct ion and

opera t ion of the l ine of withdrawal w e l l s , which shal l
in c lude:

a. Design drawing s , i n c l u d i n g the protocol
f d e s igned for v e r i f y i n g that the ground

water gradient is toward the w i thdrawal
w e l l s ;

b. Cons t ruc t i on s p e c i f i c a t i o n s ;
c. Q u a l i t y A s s u r a n c e / Q u a l i t y Control

( Q A / Q C ) p l a n ;
d. Construction s chedule;
e. Operat ions and maintenance p l a n ;
f . Propo s ed withdrawal rat e s;
g. P e r m e a b i l i t y da ta and c a l c u l a t i o n s to

j u s t i f y well d e p t h , wel l s p a c i n g a n d
p u m p i n g rates;
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h. Di spo sa l of wi thdrawn water;
^~^^ 2. A F i n a l Cons truc t i on Repor t , which shal l

include :
a. A s - b u i l t drawing s;
b. E x p l a n a t i o n of and response to

unexpected condi t i ons and p r o b l e m s ;
c. Q u a l i t y assurance eva lua t i on s;
d. Proposed m o d i f i c a t i o n s to operat ion and

maintenance p l a n s , or protoco l for
v e r i f y i n g that the gradient in the
Poison Canyon F o r m a t i o n is toward the
withdrawal w e l l s .

3. An annual summary on the opera t i on and
maintenance o f the l ine o f wi thdrawal w e l l s , which sha l l
i n c l u d e :

a. D e s c r i p t i o n of o p e r a t i o n s , i n c l u d i n g
rates of w i t h d r a w a l ;

b. E x p l a n a t i o n of and response to
unexpec t ed c ond i t i on s and p r o b l e m s ;

c. M o n t h l y water level measurements;
d. A n a l y s i s to demons trate that the l ine of

withdrawal w e l l s i s a c c o m p l i s h i n g the
purpo s e s set f o r t h in S e c t i o n 4.2.

4. The transient c ond i t i on a n a l y s i s r epor t , i f
required, shall include:



a. A propo s ed m o d i f i c a t i o n of the
withdrawal well system which w i l l result
in the reestabl ishment of the gradient
towards the withdrawal w e l l s . The
m o d i f i c a t i o n may be either a
m o d i f i c a t i o n in the operat ion of the
system or the construction of a d d i t i o n a l
f a c i l i t i e s ;

b. A n a l y s i s which indicates that the de s ign
m o d i f i c a t i o n w i l l achieve the
reestabl ishment of the gradient towards
th e wi thdrawal w e l l s ;

c . Cons truc t i on s p e c i f i c a t i o n s ( i f
f r equired) ;

d . Q u a l i t y Assurance/ Q u a l i t y Control P l a n ;
e. Con s t ru c t i on or I m p l e m e n t a t i o n S c h e d u l e ;
f . Operat ions and Maintenance P l a n ;
g. Proposed wi thdrawal rates.

5. Cotter shall submit to the S t a t e a f i n a l
construct ion report for any construction required under
Paragraph 4 of thi s section. The report sha l l inc lude:

a. A s - b u i l t d r a w i n g s ;
b. E x p l a n a t i o n of and response to any

unexpec ted c ond i t i on s and p r o b l e m s ;
c. Q u a l i t y assurance e v a l u a t i o n ;
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d. Proposed m o d i f i c a t i o n s of operat ions and
-̂*̂  maintenance p l a n .

4.4 S c h e d u l e
Cot t er sha l l conduct these remedial ac t iv i t i e s

according to the f o l l o w i n g schedule:
1. W i t h i n ninety ( 9 0 ) days a f t e r the entry of a

Consent Decree by the Court , Cot t er shal l submit to the S t a t e
a p l a n for the d e s i g n , construction and operat ion of the
withdrawal well sys tem, which inc lude s the p i e zome t e r
monitoring program.

2. The S t a t e sha l l act upon the p l a n for the
d e s i g n , construction and opera t ion of the wi thdrawal well
system wi th in ninety ( 9 0 ) days o f i t s r e c e ip t .

3. Cot t e r sha l l c ompl e t e the construction and
start the operation of the withdrawal well system pursuant to
the approved s ch edu l e required by P a r a g r a p h 1 of S e c t i o n 4.3,
but in no event la t er than S e p t e m b e r 30, 1989.

4. C o t t e r s h a l l submit a written f i n a l
construct ion report to the S t a t e w i th in one hundred twenty
(120) days of the comple t i on of the construction of the
withdrawal well system.

5. The S t a t e shal l act upon the f i n a l
construction report wi th in one hundred twenty ( 1 2 0 ) days of
i t s r e c e ip t .



6. Cotter shall submit, as part of the RAP
Annual Report s p e c i f i e d in Sec t i on 3.1, a wri t t en annual
summary on the operat ion and maintenance of the withdrawal
well system described in S e c t i o n 4.2.

7. The S t a t e shal l act upon the Annual Report on
the operation and maintenance of the withdrawal well system
within one hundred twenty ( 1 2 0 ) days of its receipt.

8. Cot t er shal l submit written n o t i f i c a t i o n to
the S t a t e pursuant to the requirements of Paragraph 3 of
S e c t i o n 4.2 within th ir ty ( 3 0 ) days o f the c o l l e c t i o n of the
water level data.

9. Cot t e r sha l l submit to the S t a t e the
transient condi t ions report required under Paragraph 4 of

f S e c t i o n 4.3 of the P l a n within ninety ( 9 0 ) days of the
c o l l e c t i o n of the water level data.

10. The S t a t e shal l act upon the transient
c o n d i t i o n report within s ix ty ( 6 0 ) days o f i t s rece ipt .

11. C o t t e r shal l in i t i a t e any withdrawal wel l
system m o d i f i c a t i o n required under Paragraph 4 of S e c t i o n 4.3
in accordance with the approved s chedule in the withdrawal
well m o d i f i c a t i o n / t r a n s i e n t condition report.

12. Cot t er sha l l submit a f i n a l construction
report for any construction required under Paragraph 5 of
S e c t i o n 4.3 within one hundred twenty ( 1 2 0 ) days of its
c ompl e t i on .
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13. The S t a t e shal l act upon thi s report wi thin
one hundred twenty ( 1 2 0 ) days of it s receipt .



( 5 S E C O N D A R Y IMPOUNDMENT
W 5.1 Des cr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

From 1981 through 1983, a p p r o x i m a t e l y 2.2 m i l l i o n
cubic yards of t a i l i n g s material was moved f r o m the Old
T a i l i n g s Ponds Area to the d o u b l e - l i n e d secondary impoundment
using conventional earthmoving equipment.

In c o n j u n c t i o n with the main impoundment and water
d i s t r i bu t i on pond , the secondary impoundment w i l l provide the
c a p a b i l i t y to manage the accumulat ion of excess water, if any,
which r e su l t s f r o m the i m p l e m e n t a t i o n o f thi s RAP.

A f t e r ra i s ing t h e e l eva t i on o f t h e H y p a l o n l in e r ,
the secondary impoundment w i l l receive l i q u i d f r o m the main

m^ impoundment, water d i s t r i bu t i on p o n d , withdrawal well water,
V ^ J p u m p b a c k water f r o m t h e S C S h y d r o l o g i c barrier a n d / o r other

waters f r o m the s i te f or evaporat ion.
The secondary impoundment current ly is a p o t e n t i a l

source o f wind d i s p e r s e d p a r t i c u l a t e s . C o n t r o l l i n g exposure
of t a i l i n g s in the secondary impoundment is addressed in this
S e c t i o n .

5.2 Remedial A c t i v i t i e s
The p u r p o s e of thi s remedial a c t iv i ty is to

prov ide a means to manage the accumulat ion of l iqu id on the
m i l l s i te , to reduce, to the extent f e a s i b l e , the hydraulic
head in the main impoundment and, in c o n j u n c t i o n with the
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other ground water remedial a c t i v i t i e s , to achieve the ground
water qua l i ty o b j e c t i v e s s tated in S e c t i o n 14.

The purpo s e of these remedial a c t iv i t i e s al so i s
to e f f e c t i v e l y minimize and m i t i g a t e the secondary impoundment
as a po t en t ia l source of wind di sper sed par t i cu la t e s .

Cot t e r sha l l p e r f o r m th e f o l l o w i n g remedial
*ac t iv i t i e s :

1. In c o n j u n c t i o n with the SCS barrier
cons truc t ion, C o t t e r s ha l l construct an evaporat ion pond in
the secondary impoundment . An a d d i t i o n a l l in er s h a l l not be
required. The secondary" impoundment s h a l l be for evapora t i on
o f l i q u i d s f r o m the m i l l i n g opera t i on or f r o m r emed ia t i on
ac t iv i t i e s .

2. Prior to construction of an evaporation pond
in the secondary i m p o u n d m e n t , dust control s h a l l be
accompli shed by f u r r o w i n g the sur face of the secondary
impoundment . . '

3. F o l l o w i n g cons truc t ion of an e v a p o r a t i o n pond
in the secondary i m p o u n d m e n t , C o t t e r s ha l l manage the
secondary impoundment to:

a. M a i n t a i n a nominal l iqu id d e p t h of at
least one (1) f o o t over the entire
s u r f a c e area of the secondary
i m p o u n d m e n t , with the e x c ep t i on of the
s o l id waste d i s p o s a l area, which sha l l
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, not be used for the d i s p o s a l of
f r e e - s t a n d i n g l iqu id . T h i s c ondi t ion
acknowledges that l i q u i d s may be present
in the s o l id waste d i s p o s a l area as a
result o f p r e c i p i t a t i o n and i n f i l t r a t i o n
f r o m the evaporat ion pond. The s o l id
waste d i s p o s a l area shal l be dewat er ed ,
as necessary, to avoid s i g n i f i c a n t
l iquid accumulat ion.

5.3 Requi s i t e A s s e s s m e n t s and Eng ine er ing A c t i v i t i e s
C o t t e r sha l l pr epare and submit to the S t a t e for

review and a p p r o v a l the f o l l o w i n g :
1. An interim p l a n to control dust by f u r r o w i n g

' the secondary impoundment.
2. A p l a n for an evapora t i on pond in the

e x i s t i n g secondary i m p o u n d m e n t , which s h a l l i n c l u d e :
a. Design d r a w i n g s ;
b. Cons truc t i on s p e c i f i c a t i o n s ;
c. S o i l s data for soil borrow areas

de s c r i b ing the mo lybdenum, uranium and
radium-226 concentrations in those s o i l s
that w i l l be used as the f o u n d a t i o n for
the increase in the H y p a l o n e l e v a t i o n ;

d. Operat ions and maintenance p l a n ;
e. Cons truc t i on s chedul e .

-48-



( 3. A written f i n a l construction report , which
shal l include:

a. A s - b u i l t d r a w i n g s ;
b. E x p l a n a t i o n of and response to

unexpec ted c ond i t i on s and p r o b l e m s ;
c. Q u a l i t y assurance evaluations.

4. A writ ten annual summary on the
i m p l e m e n t a t i o n o f thi s remedial a c t i v i t y t o e f f e c t i v e l y
minimize and m i t i g a t e the secondary impoundment as a p o t e n t i a l
source of wind d i s p e r s e d p a r t i c u l a t e s , which sha l l in c lud e as
a p p r o p r i a t e :

a. Summary d e s c r i p t i o n of r e su l t s of
a c t i v i t i e s ; and

b. E x p l a n a t i o n of unexpec t ed c o n d i t i o n s and
response s to any p r o b l e m s which prevent
e f f e c t i v e min imiza t i on and m i t i g a t i o n o f
the secondary impoundment as a p o t e n t i a l
source of wind d i s p e r s e d p a r t i c u l a t e s .

5.4 S c h e d u l e
C o t t e r sha l l conduct these remedial a c t i v i t i e s

according to the f o l l o w i n g schedule:
1. C o t t e r sha l l submit a p l a n for d u s t - c o n t r o l

by f u r r o w i n g the secondary impoundment to the S t a t e w i th in
t h i r t y ( 3 0 ) days a f t e r the entry of the Consent Decree by the
Court .
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i 2. The S t a t e shal l act upon the p l a n wi th in
th i r ty ( 3 0 ) days o f receipt.

3. Cotter shall implement the approved p l a n
within th ir ty ( 3 0 ) days o f receipt o f S t a t e a p p r o v a l .

4 . W i t h i n f i v e (5) days a f t e r entry o f a Consent
Decree by the Court , Cot t er s ha l l submit a d e s i gn p l a n and
schedule f o r , the construction of the secondary impoundment
evaporat ion pond .

5. The S t a t e s ha l l act upon thi s d e s i gn p l a n and
s ch edu l e wi thin f i f t e e n ( 1 5 ) days o f i t s r e c e ip t .

6. Cotter shall construct the secondary
impoundment evaporat ion pond in c o n j u n c t i o n with the
cons truc t ion of the h y d r o l o g i c barrier at the SCS Dam.

f 7. Co t t e r s h a l l f i l e a writ ten f i n a l
construction report with the S t a t e wi thin one hundred twenty
(120) days o f th e c o m p l e t i o n o f th e cons truct ion o f th e
secondary impoundment evapora t i on p o n d .

8. The S t a t e sha l l act upon the f i n a l
construction report within one hundred twenty ( 1 2 0 ) days of
rece ipt .

9. Cot t er sha l l submit , as part of the RAP
Annual Report s p e c i f i e d in S e c t i o n 3.1, a wri t t en annual
summary as described in Paragraph 4 of S e c t i o n 5.3.

10. The S t a t e s ha l l act upon the Annual Report
w i th in one hundred twenty ( 1 2 0 ) days of i t s r e c e ip t .
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i 6 W A T E R D I S T R I B U T I O N P O N D
6.1 Descr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

A compacted c lay and membrane-lined water
d i s t r i b u t i o n pond w i l l be constructed in the area f o r m e r l y«occupied by Pond No. 7, which was a f i r e water pond. T h i s
pond w i l l f u n c t i o n as a surge pond to control the i n f l o w s and
o u t f l o w s of water f r om the SCS hydro log i c barrier, withdrawal
w e l l s , f l u s h i n g ex trac t ion w e l l s , a n d / o r site r u n o f f .

6.2 Remedial A c t i v i t i e s
The p u r p o s e of th i s remedial a c t i v i t y is to

p r o v i d e a means to manage the ac cumulat ion of l iqu id on the
m i l l s i t e , and in c o n j u n c t i o n with the other ground water
remedial a c t i v i t i e s , to achieve the ground water q u a l i t y
o b j e c t i v e s s tated in S e c t i o n 14.

The water d i s t r i b u t i o n pond w i l l be b u i l t in
c o n j u n c t i o n with the secondary impoundment evapora t i on p o n d .
T h i s water d i s t r i b u t i o n pond w i l l p r o v i d e surge c a p a c i t y f o r
pumpback water f r o m t h e S C S h y d r o l o g i c barrier, w i thdrawa l
w e l l s a n d / o r t h e f l u s h i n g e x t ra c t i on w e l l s pr ior t o
d i s t r i b u t i o n to the m i l l proce s s , main i m p o u n d m e n t , s econdary
i m p o u n d m e n t , or reuse in remedial a c t i v i t i e s on s i te pursuant
to a p p r o p r i a t e restrictions.

The water d i s t r i b u t i o n pond d e s i g n incorpora t e s a
doub l e l iner system cons i s t ing o f twenty-four ( 2 4 ) inches o f
compacted c l a y overlain by a membrane l iner. The water
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di s tr ibut ion pond shall be constructed pursuant to the
requirements o f 40 C . F . R . 1 9 2 . 3 2 ( a ) ( l ) incorpora t ing 40 C . F . R .
264.221 (as c o d i f i e d on J a n u a r y 1, 1 9 8 3 ) . The l iner system
shal l prevent any migrat ion out of the pond into a d j a c e n t
s o i l s , ground water or s u r f a c e water during the active l i f e of
the f a c i l i t y and, a f t e r pond closure, the liner system shal l
be removed. Post-closure soil c lean-up sha l l be v e r i f i e d
pursuant to S e c t i o n 21.

6.3 Requi s i t e A s s e s s m e n t s and Engine er ing A c t i v i t i e s
C o t t e r sha l l prepare and submit to the S t a t e for

review and approval the f o l l o w i n g :
1. C o t t e r has submit ted to the S t a t e the p l a n

for the water d i s t r i b u t i o n p o n d , which inc lude s :
a. Design d r a w i n g s ;
b. Cons truc t ion s p e c i f i c a t i o n s .

2. A schedule for construction of the water
d i s t r i b u t i o n p o n d , which s h a l l inc lude:

a. S o i l s data for the area underneath the
pond and soil borrow areas d e s c r i b ing
the mo lybdenum, uranium and radium-226
concentration of these s o i l s that wi l l
be used for the construct ion of the
water d i s t r i b u t i o n p o n d ;

b. Operat ions and maintenance p l a n ;
c. Q A / Q C P l a n .



o 3. A written f i n a l construction r epor t , which
sha l l inc lude:

a. A s - b u i l t d rawing s ;
b. E x p l a n a t i o n of and response to

unexpected condi t i on s and p r o b l e m s ;
c. Q u a l i t y assurance evaluat ions .

4. A writ ten annual summary of a c t iv i t i e s
undertaken pursuant to the operat ions and maintenance p l a n
described in thi s section.

6.4 S c h e d u l e
Cot t e r shal l conduct this remedial a c t i v i t y

according to the f o l l o w i n g s chedule:
1. Cot t er has f i l e d with the S t a t e a d e s ign p l a n

for the construction of the water d i s t r i b u t i o n p o n d .
2. C o t t e r sha l l submit a s chedule for

construct ion of the water d i s t r i b u t i o n pond wi th in t en (10)
days a f t e r the entry of the Consent Decree by the Court.

3. The S t a t e s h a l l act upon the s chedule w i th in
f i f t e e n ( 1 5 ) days a f t e r rece ipt o f t h e s chedul e .

4. C o t t e r sha l l construct the water d i s t r i b u t i o n
pond in c o n j u n c t i o n with the cons truc t ion of the h y d r o l o g i c
barrier at the SCS Dam.

5. Cot t er shal l f i l e a writ ten f i n a l
construction report with the S t a t e wi th in one hundred twenty



( 1 2 0 ) days of the c o m p l e t i o n of the construction of the water
d i s t r i bu t i on pond.

6. The S t a t e sha l l act upon the f i n a l
construction report within one hundred twenty ( 1 2 0 ) days of
its receipt.

7. Co t t e r sha l l submit, as part of the RAP
Annual Report s p e c i f i e d in S e c t i o n 3.1, an annual a c t iv i t i e s
summary as required by Paragraph 4 of S e c t i o n 6.3.

8. The S t a t e shal l act upon the Annual Report
within one hundred twenty ( 1 2 0 ) days of its receipt.
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7 N E U T R A L I Z A T I O N O F T H E P R I M A R Y I M P O U N D M E N T
7.1 Descr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

The Cot t e r Radioac t ive M a t e r i a l s License f o r t h e
m i l l requires that the pH of the l i q u i d s in the main
impoundment be a d j u s t e d to a p p r o x i m a t e l y 4.2. T h i s
requirement is based upon the recommendation f o u n d in the

*
S u p p l e m e n t to Design Report , Co t t e r - U r a n i u m - V a n a d i u m
T a i l i n g s I m p o u n d m e n t , W . A . W a h l e r & A s s o c i a t e s , J a n u a r y 1979.
The pH of the main impoundment is a p p r o x i m a t e l y 2.3.

7.2 Remedial A c t i v i t i e s
The purpo s e of these remedial a c t i v i t i e s is: 1} to

evaluate i m p a c t s , i f any, of the acid t a i l i n g s upon the c lay
^t l i n e r ; 2) to evaluate the t echnical f e a s i b i l i t y of
v ; n e u t r a l i z a t i o n of the main i m p o u n d m e n t ; 3) if necessary and

f e a s i b l e , t o e f f e c t i v e l y min imiz e a n d m i t i g a t e s i g n i f i c a n t
d e g r a d a t i o n of the c lay l iner shown to be caused by the low pH
t a i l i n g s ; and 4) in c o n j u n c t i o n with the other ground water
remedial a c t i v i t i e s to achieve the ground water q u a l i t y
o b j e c t i v e s s tated in S e c t i o n 14.

1. C o t t e r sha l l d e s ign and impl emen t a p l a n to
evaluate impac t s , if any, of the acid t a i l i n g s on the c l a y
l iner , i n c l u d i n g an ana ly s i s of the a b i l i t y of the l iner to
raise the pH of the l i q u i d s p a s s i n g through it, the volume of
the l iquid which could exhaust this a b i l i t y to raise the pH of



the l i q u i d s , and changes in clay l iner p e r m e a b i l i t y that
reactions with the l iquid might cause.

2. If necessary, on the basis of the report
described in Paragraph 2 of S e c t i o n 7.3, C o t t e r s ha l l d e s ign
and implement a p l a n to evaluate the technical f e a s i b i l i t y of
n eu t ra l i za t i on of the l iqu id s in . the main impoundment .

3. If necessary and f e a s i b l e , C o t t e r sha l l
des ign and implement a p l a n to e f f e c t i v e l y minimize and
m i t i g a t e s i g n i f i c a n t d e g r a d a t i o n of the c lay l iner shown to be
caused by the low pH t a i l i n g s .

7.3 Requis i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r sha l l pr epare and submit to the S t a t e for

review and approval the f o l l o w i n g :
1. A p l a n to evaluate i m p a c t s , if any, of the

acid t a i l i n g s , which shal l in c lude:
a. Descr ip t ion of proposed ac t ions;
b. Q u a l i t y A s s u r a n c e / Q u a l i t y Control

( Q A / Q C ) P l a n ;
c. S c h e d u l e ;

2. A report of the f i n d i n g s and conclusions of
the evaluat ion conducted pursuant to P a r a g r a p h 1 of S e c t i o n
7.3.

3 . If required by the S t a t e - a p p r o v e d f i n d i n g s o f
the impact evaluation program described in Paragraph 1 of
S e c t i o n 7.2, a p l a n to evaluate the technical f e a s i b i l i t y o f



/ main impoundment n e u t r a l i z a t i o n in order to prevent
s i g n i f i c a n t d egrada t i on of the c lay liner.

4. A report of the f i n d i n g s and conclusions of
the technical f e a s i b i l i t y eva lua t i on conducted pursuant to
Paragraph 3 of S e c t i o n 7.3.

5. If necessary and f e a s i b l e , a p l a n to
e f f e c t i v e l y minimize and m i t i g a t e s i g n i f i c a n t d e g r a d a t i o n o f
the c lay l iner shown to be caused by the low pH t a i l i n g s ,
which shal l inc lude:

a. D e s c r i p t i o n of propo s ed ac t ions;
b. Operat ions and maintenance p l a n ;
c. Q A / Q C P l a n ;
d. S c h e d u l e ;

^ 6. If the p l a n described in P a r a g r a p h 5 of
W S e c t i o n 7.3 is i m p l e m e n t e d , a report on its i m p l e m e n t a t i o n ,

which s h a l l inc lude:
a. A report of the r e su l t s of the

i m p l e m e n t a t i o n o f t h e p l a n ;
b. E x p l a n a t i o n of and re sponse to

unexpected c ond i t i on s and p r o b l e m s ;
c. Q u a l i t y assurance eva lua t i on s .

7. As part of the RAP an Annual Report as
s p e c i f i e d in S e c t i o n 3.1, an annual summary, which s h a l l
in c lude:

a. S t a t u s of actions taken;



f b. pH of the l i q u i d s in the impoundment s ,
measured quarter ly;

c. Q u a l i t y assurance evaluat ions;
d. E x p l a n a t i o n of and response to

unexpected c ond i t i on s and prob l ems .
7.4 S c h e d u l e

Cott er shal l conduct these remedial ac t iv i t i e s
according to the f o l l o w i n g s chedule:

1. W i t h i n s i x ty ( 6 0 ) days of the entry of a
Consent Decree by the Cour t , C o t t e r sha l l submit a p l a n to
evaluate i m p a c t s , i f any, of the acid t a i l i n g s .

2. The S t a t e sha l l act upon the propo s ed impact
evaluat ion p l a n wi th in t h i r t y ( 3 0 ) days o f i t s r e c e ip t .

i 3. Pursuant to the approved s chedule set f o r t h
O in the impact eva lua t i on p l a n , C o t t e r shal l c o m p l e t e the

impact evaluat ion p l a n and submit its f i n d i n g s and conc lu s ions
as to whether n e u t r a l i z a t i o n is necessary to e f f e c t i v e l y
minimize and m i t i g a t e s i g n i f i c a n t d e g r a d a t i o n o f the c lay
l iner.

4. The S t a t e shal l act upon the f i n d i n g s and
conclusions o f th e impact evaluat ion p l a n wi th in s i x ty ( 6 0 )
days of i t s receipt .

5. If required, based on the S t a t e - a p p r o v e d
f i n d i n g s and conclusions of the impact evaluat ion repor t ,
Cot t e r shal l submit a p l a n to evaluate the technical
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f e a s i b i l i t y of n e u t r a l i z a t i o n of the l i q u i d s in the main
impoundment within s ixty ( 6 0 ) days o f t h e S t a t e ' s action
pursuant to Paragraph 4 above.

6. The S t a t e sha l l act upon the propo s ed p l a n to
evaluate the technical f e a s i b i l i t y of main impoundment
n e u t r a l i z a t i o n within s i x ty ( 6 0 ) days o f i t s receipt.

7. Pursuant to the approved schedule in the
technical f e a s i b i l i t y evaluat ion p l a n , Cot t er shal l c o m p l e t e
the technical f e a s i b i l i t y evaluation p l a n and submit its
f i n d i n g s and conc lu s ions , and, i f impoundment n eu t ra l i za t i on
is necessary and f e a s i b l e , submit a p l a n to e f f e c t i v e l y
minimize and m i t i g a t e s i g n i f i c a n t d e g r a d a t i o n of the clay*
l iner shown to be caused by the low pH t a i l i n g s .

V 8. The S t a t e s ha l l act upon thi s p l a n wi th in
^~*'^ s i x t y ( 6 0 ) days o f i t s r e c e ip t .

9. If a p l a n i s submit t ed pursuant to
Paragraph 7 of th i s S e c t i o n 7.4, C o t t e r s h a l l c o m p l e t e the
i m p l e m e n t a t i o n of the p l a n pursuant to the approved s chedul e
set f o r t h in the p l a n described in Paragraph 5 in S e c t i o n 7.3.

10. If the p l a n described in Paragraph 5 of
S e c t i o n 7.3 is i m p l e m e n t e d , C o t t e r s h a l l submit an
i m p l e m e n t a t i o n report pursuant to Paragraph 6 of S e c t i o n 7.3
within s i x ty ( 6 0 ) days o f i t s c o m p l e t i o n .

11. The S t a t e sha l l act upon the i m p l e m e n t a t i o n
report wi thin s i x t y ( 6 0 ) days o f i t s rece ipt .



/ 12. Cot t er sha l l submit as part of the RAP Annual
Report s p e c i f i e d in S e c t i o n 3.1, the writ ten annual summary
s p e c i f i e d in Paragraph 7 of S e c t i o n 7.3.

13. The S t a t e sha l l act upon the Annual Report
within one hundred twenty (120) days of its rece ipt .



, 8 OLD TAILINGS PONDS AREA
8.1 Des cr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

During the opera t ion of the old a l k a l i n e leach
m i l l ( 1 9 5 8 - 1 9 7 9 ) t a i l i n g s were d i s charged into seven of ten
pond s . T a i l i n g s f r o m the ca talys t p l a n t were p l a c e d in a
separate pond. Seven of the ten ponds were unlined. In 1978,
during construction of the secondary impoundment , pond s 9 and
10 were removed, and this new impoundment was constructed over
the l o c a t i o n f o r m e r l y occupied by those pond s . The t a i l i n g s
f r o m the six remaining ponds were removed during 1981-1983,
and were d e p o s i t e d in the secondary impoundment . One
remaining pond is l ined and is used for the storage of m i l l

^ s i te r u n o f f . Old pond 7 is u n l i n e d , is p r e s e n t l y not in use,
V ^ ^ y but was used to store water for f i r e contro l .

During the time the old p o n d s were used for
t a i l i n g s d i s p o s a l , l i q u i d s f r o m th e t a i l i n g s entered th e
u n d e r l y i n g soil and ground water. T h i s ground water f l o w s
f r o m the Old T a i l i n g s Ponds Area to the SCS Dam and then
continues into Linco ln Park.

8.2 Remedial A c t i v i t i e s
The purpose of these remedial act ivi t ie s is to

i d e n t i f y the area where f l u s h i n g w i l l be conduc t ed , to conduct
a ground water f l u s h i n g and s u r f a c e soil removal program to
e f f e c t i v e l y minimize and m i t i g a t e the Old T a i l i n g s Ponds Area
as a source of ground water impac t , and in c o n j u n c t i o n with
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other ground water remedial ac t ivi t i e s to achieve the ground
~̂~̂  water qua l i ty o b j e c t i v e s s tated in S e c t i o n 14.

Cot t e r shal l p e r f o r m th e f o l l o w i n g remedial
ac t iv i t i e s:

1. Cot t er shal l de s ign and conduct an in i t ia l
evaluation of the Old T a i l i n g s Ponds Area for the purpo s e of
s e l e c t i n g and d e s ign ing e f f e c t i v e i n j e c t i o n and ex tract ion
ground water f l u s h i n g t e chnologie s to test on a p i l o t scale.
The in i t ia l evaluat ion sha l l inc lude t h e f o l l o w i n g :

a. A p p r o p r i a t e core and water q u a l i t y
s a m p l e s shal l be c o l l e c t e d f r o m areas
upgrad i en t of the SCS Dam and, in
c o n j u n c t i o n with other d a t a , used to

r determine the chemical charac t er iza t ion
of uranium and molybdenum within the
s o i l s and ground water and in order to
i d e n t i f y the zone in the Old T a i l i n g s
Ponds Area to be f l u s h e d ;

b. A p p r o p r i a t e s tud i e s and analyse s s h a l l
be p e r f o r m e d , i n c l u d i n g a s tudy of water
chemistry m o d i f i c a t i o n to reasonably
maximize the d i s s o l u t i o n and d e s o r p t i o n
of molybdenum and uranium, to permit the
de s ign and i m p l e m e n t a t i o n of an
e f f e c t i v e p i l o t test f l u s h i n g program.



I c. Prepare a writ ten report de scr ib ing the
f i n d i n g s and conclusions of the ini t ia l
evaluat ion and s e t t ing f o r t h the p l a n
for a p i l o t s tudy for an i n j e c t i o n and
extract ion ground water f l u s h i n g
program.

2. C o t t e r shal l de s ign and conduct a p i l o t s tudy
for an i n j e c t i o n and extraction ground water f l u s h i n g program.
The p i l o t s tudy sha l l inc lude t h e f o l l o w i n g :

a. The p i l o t s tudy sha l l be opera t i onal for
a p p r o x i m a t e l y one (1) year;

b. The p i l o t s tudy s h a l l inc lude the
deve lopment of a ground water model of

f the Old T a i l i n g s Ponds Area to pr ed i c t
and evaluate the p e r f o r m a n c e of the
ground water f l u s h i n g program. T h i s
model shal l inc lude th e e f f e c t s o f
i n j e c t i o n and wi thdrawal wel l
geometrie s , wel l d e p t h s , p e r m e a b i l i t i e s ,
p o r o s i t y , g eo chemi s t ry , and other
relevant p r o p e r t i e s of the ground water
f l u s h i n g program. I t sha l l also prov ide
for mass balance c a l c u l a t i o n s .

c. The p i l o t s tudy sha l l a l so inc lude the
deve lopment of a ground water f l o w and
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transport model of the mi l l area and
Linco ln Park for use in p r e d i c t i n g
uranium and molybdenum concentrations at
th e L i n c o l n Park M o n i t o r i n g W e l l . The
model shal l inc lude the e f f e c t s o f
variable ground-water v e l o c i ty ,
hydrodynamic d i s p e r s i o n , chemical
re tardat ion and mixing. Current
h y d r o l o g i c da ta , as s u p p l e m e n t e d by data
c o l l e c t e d pursuant to thi s RAP, are
s u f f i c i e n t as input parameters for thi s
model . The model s h a l l be d ev e l op ed
using two- or three-dimensional
analy t i ca l or numerical techniques
capab l e of p r o v i d i n g re so lu t ion on a
scale that i s s u f f i c i e n t l y f i n e to
accurately characterize the area using
standard m o d e l i n g prac t i c e . T h e
geographi c coverage of the model shal l
extend f r o m the hogback south of the
m i l l to the outcrops of Pierre S h a l e in
north central L i n c o l n Park.
The p i l o t s tudy shall be p e r f o r m e d to
a l l o w the t e s t i n g of d e s ign concept s to
achieve the ground water q u a l i t y



o b j e c t i v e s s tated in S e c t i o n 14 within
^—' sixteen ( 1 6 ) years of the commencement

of the produc t i on f l u s h i n g program,
e. The p i l o t s tudy shal l inc lude a p l a n to

test techniques for m o d i f i c a t i o n of the
i n j e c t i o n water or a s u b s t a n t i a l l y
equivalent water management system to
reasonably maximize d i s s o l u t i o n and
d e s o r p t i o n of molybdenum and uranium;

f . T h e upper t w o ( 2 ) f e e t o f soil f r o m t h e
area of old p o n d s 1, 2 and 6 shal l be
removed pr ior to the start of p i l o t
scale opera t i on s and d i s p o s e d in the

f~~ main a n d / o r secondary impoundmen t;
v—/ g. W r i t t e n m o n t h l y report s and a f i n a l

report s t a t i n g the f i n d i n g s and
conclus ions of the p i l o t s tudy and
s e t t i n g f o r t h t h e p l a n f o r a p r o d u c t i o n
scale i n j e c t i o n and ex trac t ion ground
water f l u s h i n g program.

3. Cot t er shal l d e s i g n , construct , and operate a
produc t ion i n j e c t i o n and ex trac t ion ground water f l u s h i n g
program. The produc t i on f l u s h i n g program s h a l l in c lude th e
f o l l o w i n g :



a. An add i t i ona l s ix (6) f e e t of soil s h a l l
^—^ be removed f r o m the entire Old T a i l i n g s

Ponds Area at the time of mi l l closure
and used as the lower s trata of the
t a i l i n g s cover in c o n j u n c t i o n with f i n a l
rec lamation of the main impoundment.
The t a i l i n g s cover shal l meet all
a p p l i c a b l e requirements, i n c l u d i n g th e
requirements of Cri t er ia 1, 4 and 6 of
Part I I I , S c h e d u l e E , o f t h e C o l o r a d o
Radia t i on Control R e g u l a t i o n s , pursuant
to an approved f i n a l reclamation p l a n
(which i s not part of thi s RAP);

b. F o l l o w i n g the cessation of ground water
remedial a c t i v i t i e s and the i n t e r c e p t i o n
of ground water at the SCS h y d r o l o g i c
barrier (see S e c t i o n 9), mean annual
concentration o f to ta l d i s s o l v e d s o l i d s
(TDS) in th e L i n c o l n Park moni t or ing
well shal l not exceed 400 m g / 1 or 1.25
times the average TDS concentration,
whichever is least re s tr ic t ive, for the
period 1985 and 1986 at well 123 ( t h e
mean concentration at well 123 during
this period was 567 m g / 1 ) ;
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y . c. The d e s ign of the produc t i on scale
f l u s h i n g program sha l l prov ide f o r water
treatment or a s u b s t a n t i a l l y equivalent
water management system to reasonably
maximize the d i s s o l u t i o n and de sorpt ion
of molybdenum and uranium;

d. An array of i n j e c t i o n and wi thdrawal
w e l l s or trenches designed to f l u s h
water through the area i d e n t i f i e d
pursuant to Paragraph 1, S e c t i o n 8.2 at
a rate s u f f i c i e n t to meet remediat ion
goa l s w i th in s ix teen ( 1 6 ) years o f t h e
commencement o f the produc t i on f l u s h i n g

f~ program. The amount of water i n j e c t e d
^— s h a l l be l e s s than the amount of water

removed. The f l u s h i n g system s h a l l be--*

de s igned to a l l o w f l u s h i n g to continue
throughout the year.

&. The d e s i g n , c on s t ruc t i on , and o p e r a t i o n ,
at a p p r o x i m a t e l y the common boundary of
Sect i on s 9 and 16, of the 9 /16 hydraul i c
barrier, created by i n j e c t i n g water of a
q u a l i t y which is approved by the S t a t e
and is c o m p a t i b l e with the o b j e c t i v e s of
this remedial a c t i v i t y into a l ine of



i n j e c t i o n w e l l s , to a t ta in and maintain
^—^ a ground water hydrau l i c gradient for

f l o w f r o m this barrier back to the Old
T a i l i n g s Ponds Area. The existence o f
this gradient sha l l be v e r i f i e d by
pi ezomet er s . The f l u s h i n g o f the area
in the southeast quarter of S e c t i o n 9,
north of the h y d r a u l i c barrier, w i l l
result f r o m or be in c o n j u n c t i o n with
the construction and opera t i on of the
9 / 1 6 h y d r a u l i c barrier. An e x a m p l e o f
the t y p e of conceptual d e s i gn which
would be a c c e p t a b l e to the S t a t e would

f inc lude two l ine s of p i e zome t e r s : the
^— ' p i e zome t er s in the f i r s t l in e ( L i n e C)

to be d r i l l e d at a s pa c ing of 200 f e e t ,
or greater s p a c i n g as the S t a t e may
a p p r o v e , such that each p i e zome t e r s h a l l
be d r i l l e d midway between two a d j a c e n t
i n j e c t i o n w e l l s ; the second l ine o f
p i ezomet er s ( L i n e D) to be d r i l l e d south
of Line C such that the l ine drawn
between each p a i r of p i e zome t e r s (one in
each l i n e ) sha l l be p e r p e n d i c u l a r to
Line C; the h y d r a u l i c head in each of



the piezometers in Line C to be
maintained a minimum 0.2 f e e t higher
than the a d j a c e n t p i ezome t er in Line D.
The p i ezomet er de s ign and well operat ion
shal l be s u f f i c i e n t to demonstrate t h a t ,
to the maximum extent reasonably
ach i evab l e / a gradient exis t s away f r o m
the 9 / 1 6 hydraul i c barrier at all
locat ions .

f . M o n i t o r i n g o f concentrations o f uranium
and molybdenum at the perimeter of the
Old T a i l i n g s Ponds Area s ha l l be
conducted to detect movement of these
cons t i tuent s away f r o m the f l u s h i n g
area. If such movement i s d e t e c t e d ,
operation of the f l u s h i n g system shal l
be m o d i f i e d to prevent f u r t h e r movement.

g. M o d i f i c a t i o n s p r o p o s e d by Co t t e r in, or
made in response to S t a t e action upon ,
each Old T a i l i n g s Ponds Area F l u s h i n g
Annual Report shall be implemented
pursuant to an approved s chedule .

h. The f u r t h e r deve lopment and u p d a t i n g of
the ground water model s required by
P a r a g r a p h 2.b. and c. of S e c t i o n 8.2.
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4. The produc t i on f l u s h i n g program sha l l
continue until either criterion a or b, be low, is s a t i s f i e d :

a. The L i n c o l n Park ground water qua l i ty
o b j e c t i v e s are met in accordance with
the provi s ions of S e c t i o n s 8, 9, 12 and
14.1.3; provided that :
i . Pursuant to the procedures set

f o r t h in S e c t i o n 9 . 2 , Cot t e r may
make a p p l i c a t i o n f or t emporary
cessation of the produc t i on
f l u s h i n g program a n d S C S
h y d r o l o g i c barrier at any time
that the model described in

f*~ Paragraph 2.c. of S e c t i o n 8.2
p r e d i c t s that the L i n c o l n Park
ground water q u a l i t y o b j e c t i v e s
w i l l be met. The S t a t e sha l l
approv e th e i n i t i a l a p p l i c a t i o n
absent di sagreement with the model
p r e d i c t i o n ;

ii. C o t t e r s h a l l then demonstrate by
moni t or ing d a t a , pursuant to
S e c t i o n 12.2.2 and 14.1.3 that the
L i n c o l n Park ground water qua l i ty
o b j e c t i v e s are met.



iii. I f t h e monitoring data demonstrate
^-^ that the L i n c o l n Park ground water

qua l i ty o b j e c t i v e s are met, Cot t er
may p ermanen t ly cease opera t ions
of the product ion f l u s h i n g program
and SCS h y d r o l o g i c barrier;

i v . If t h e monitoring data demons trate
that the L i n c o l n Park ground water
q u a l i t y o b j e c t i v e s are not met,
Cotter shall resume operations of
the SCS h y d r o l o g i c barrier, and,
unle s s an a p p l i c a t i o n for
permanent ce s sat ion pursuant to
Paragraph 4.b. of th i s S e c t i o n
has been approved by the S t a t e ,
op era t i on of the p r o d u c t i o n
f l u s h i n g program; or

b. T e c h n o l o g i c a l l i m i t s have been met,
provided that C o t t e r a p p l i e s f o r
permanent cessation of the produc t i on
f l u s h i n g program when the reasonable
t e c h n o l o g i c a l l i m i t s o f that program
have been met and the S t a t e concurs.

8.3 Requis i te Ass e s smen t s and Engineer ing A c t i v i t i e s
Cotter shall prepare and submit to the S t a t e for

review and approval the f o l l o w i n g :

'



1. P l a n for in i t ia l evaluat ion which shal l
in c lude:

a. Des c r ip t i on of actions required by
Paragraph 1 of S e c t i o n 8 .2;

b. Locat ions of test borings and te s t s to
be p e r f o r m e d ;

c. Proposed laboratory s tudie s of
geochemical contro l s and water chemis try
m o d i f i c a t i o n to reasonably maximize
d i s s o l u t i o n and d e s o r p t i o n of molybdenum
and uranium;

d . Q A / Q C P l a n ;
e. S c h e d u l e .

f 2. P l a n for a p i l o t s tudy of the i n j e c t i o n and
extract ion ground water f l u s h i n g program, which s h a l l in c lud e:

a. F i n d i n g s and conclus ions of the i n i t i a l
eva lua t i on;

b. D e s c r i p t i o n of ac t i ons;
c. Design drawing s;
d. Cons truc t i on s p e c i f i c a t i o n s ;
e. Propo s ed concept for m o d e l i n g the

p e r f o r m a n c e of the ground water f l u s h i n g
program and p r e d i c t i n g i t s e f f e c t i v e n e s s
as pr ed i c t ed at the L i n c o l n Park
monitoring w e l l ;
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, f . Proposed water chemistry m o d i f i c a t i o n s ;
~̂̂^ g. Q A / Q C P l a n ;

h. S c h e d u l e .
3. W r i t t e n monthly reports on the progres s of

the p i l o t s t u d y , which shall include:
a. W a t e r qua l i ty d a t a ;
b. I n j e c t i o n and ex trac t ion well p u m p i n g

rates;
c. M o l y b d e n u m d i s s o l u t i o n and uranium

d e s o r p t i o n e f f i c i e n c y ;
d. Resu l t s of water chemistry

m o d i f i c a t i o n s .
4. A p p l i c a t i o n to EPA for an Underground

I n j e c t i o n Control ( U I C ) p e r m i t , i f required.
. 5. P l a n for a produc t i on i n j e c t i o n and
extraction ground water f l u s h i n g program inc lud ing the 9 /16
h y d r a u l i c barrier, which shal l in c lude:

a. F i n d i n g s and conc lu s ions of the p i l o t
s t u d y ;

b. Des cr ip t i on of p r o p o s e d ac t ions;
c. Design drawings;
d. Cons truc t i on s p e c i f i c a t i o n s ;
e. Proposed water chemistry m o d i f i c a t i o n s ;
f . Ground water m o d e l ( s ) described in

Paragraph s 2.b. and c. of Sec t i on 8.2 to



evaluate the p e r f o r m a n c e of the ground
^—^ water f l u s h i n g program in the Old

T a i l i n g s Ponds Area and to predict
c ompl ianc e with the ground water q u a l i t y
o b j e c t i v e s stated in S e c t i o n 14;

g. Operations and maintenance p l a n ;
h. Q A / Q C P l a n ;
i. Schedu l e .

6. A written f i n a l construction r epor t , which
sha l l inc lude:

a. A s - b u i l t drawings;
b. E x p l a n a t i o n of and response to

unexpected condit ions and prob l ems;
c. Q u a l i t y assurance eva lua t i on s;
d . I f necessary, m o d i f i c a t i o n o f t h e

op era t i on and maintenance p l a n .
7. A writ ten Old T a i l i n g s Ponds Area F l u s h i n g

Annual Report on the progress of the product ion i n j e c t i o n and
ex trac t ion ground water f l u s h i n g program, which sha l l in c lude:

a. Asses sment of chemical ex tract ion
e f f i c i e n c y ;

b. Asses sment of water i n j e c t i o n rates;
c. Assessment of water chemistry and

propo s ed water chemistry m o d i f i c a t i o n s ,
i f any;
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d. Assessment of mass removal;
e. Asse s sment of other relevant aspec t s of

the program;
f. Proposed m o d i f i c a t i o n s to the program,

i n c l u d i n g f o r e x a m p l e , a d d i t i o n a l
i n j e c t i o n or extract ion w e l l s and
a l t e rna t iv e p u m p i n g rates to o p t i m i z e
the e f f e c t i v e n e s s of the in-p lac e and
ex i s t ing t e chno logy;

g. An u p d a t e of the ground water m o d e l ( s )
to inc lude current data and i n f o r m a t i o n ;

h. U s i n g the upda t ed ground water m o d e l ( s ) ,
an assessment of the actual program
p e r f o r m a n c e compared to the p e r f o r m a n c e
necessary to meet the ground water
q u a l i t y o b j e c t i v e s s tated in S e c t i o n 14;

j . Q u a l i t y assurance evaluat ions .
8.4 S c h e d u l e

C o t t e r shal l d e s i gn and conduct these remedial
a c t i v i t i e s according to the f o l l o w i n g s chedule:

1. W i t h i n s ixty ( 6 0 ) days of the entry of a
Consent Decree by the Cour t , Co t t e r sha l l submit a p l a n for
the ini t ia l eva lua t ion;

2. The S t a t e s ha l l act upon the p l a n for the
in i t ia l evaluat ion wi th in s i x ty ( 6 0 ) days o f i t s r e c e i p t ;



3. W i t h i n two hundred and seventy ( 2 7 0 ) days of
the a p p r o v a l by the S t a t e of the p l a n for the in i t i a l
eva lua t i on , Co t t e r shal l start and c o m p l e t e the i n i t i a l
evaluat ion and sha l l submit to the S t a t e a written report
s t a t i n g the f i n d i n g s and conclusions of the i n i t i a l evaluation
and a p l a n for a p i l o t s tudy for an i n j e c t i o n and ex trac t ion
ground water f l u s h i n g program.

4. The S t a t e shal l act upon the p l a n for the
p i l o t s tudy within ninety ( 9 0 ) days a f t e r i t s rece ipt .

5. W i t h i n s ix ty ( 6 0 ) days of the approval by the
S t a t e of the p i l o t s tudy and the issuance of any required
p e r m i t s , C o t t e r sha l l i n i t i a t e th e p i l o t s tudy.

6. Cot t er shall submit written monthly reports
f to the S t a t e on the progres s of the p i l o t s tudy by the las t

day of each month f o l l o w i n g the month for which the report is
written.

7. Cot t er s ha l l meet with the S t a t e , as
requested by the S t a t e , to review and d i s cu s s the progre s s of
the p i l o t s tudy.

8. The p i l o t s tudy shal l be operat ional for
a p p r o x i m a t e l y one (1) year.

9. W i t h i n one hundred twenty ( 1 2 0 ) days of the
c o m p l e t i o n of the p i l o t s t udy , Co t t e r sha l l submit to the
S t a t e a writ ten report s t a t ing the f i n d i n g s and conclus ions of



the p i l o t ' s tudy and a p l a n for a produc t i on i n j e c t i o n and
extract ion ground water f l u s h i n g program.

10. The S t a t e shal l act upon the p l a n for the
produc t i on i n j e c t i o n and extraction ground water f l u s h i n g
program within ninety (90) days o f i t s r e ce ip t .

11. F o l l o w i n g the issuance of any required
permi t s , C o t t e r sha l l undertake the construction and commence
opera t ion of the produc t i on i n j e c t i o n and ex trac t ion ground
water f l u s h i n g program pursuant to the approved s chedule .

12. Co t t e r shal l submit a f i n a l construction
report to the S t a t e wi thin s i x ty (60) days o f the c o m p l e t i o n
of the construction of the p r o d u c t i o n i n j e c t i o n and ex trac t ion
ground water f l u s h i n g f a c i l i t i e s .

f 13. The S t a t e sha l l act upon the f i n a l
construct ion report within s i x ty (60) days o f i t s r e c e ip t .

14. C o t t e r shal l submit the Old T a i l i n g s Ponds
Area F l u s h i n g Annual Report to the S t a t e on December 15 of
each year. T h i s report shal l cover a c t i v i t i e s p e r f o r m e d
dur ing the per iod of the previous October 1 through
S e p t e m b e r 30, and any propo s ed f u t u r e m o d i f i c a t i o n s to the
program.

15. The S t a t e sha l l review the p e r f o r m a n c e dur ing
the period of the previous October 1 through S e p t e m b e r 30 and
act upon each m o d i f i c a t i o n p r o p o s e d in the Old T a i l i n g s Ponds



Area F l u s h i n g Annual Report within ninety ( 9 0 ) days of i t s
^— ' r ece ip t .

16. Cot t er sha l l submit a wri t t en response to the
S t a t e ' s action o n each O l d T a i l i n g s Ponds Area F l u s h i n g Annual
Report for the produc t i on i n j e c t i o n and ex trac t ion ground
water f l u s h i n g program wi th in s ix ty ( 6 0 ) days o f t h e s t a t e ' s
ac t ion, and implement approved m o d i f i c a t i o n s pursuant to an
approved schedule.

r
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9 T H E H Y D R O L O G I C B A R R I E R A T T H ES O I L C O N S E R V A T I O N S E R V I C E ( S C S ) D A M
9.1 p e s c r i p t l o n of Operat ions and RelevantEnvironmental Condi t i on s

In 1972 a f l o o d control dam was c o m p l e t e d by the
S o i l Conservation Service ( S C S ) o n Sand Creek, a p p r o x i m a t e l y
0.8 mi l e s north of the area occupied by the mi l l and the new
impoundment s . S i n c e t h e d a m ' s c o m p l e t i o n , s u r f a c e r u n o f f a n d
spr ing f l o w which emerges upgradi en t of the dam have been
impounded at the dam, and since 1979, the impounded water has
been pumped back to the main impoundment.

The pathway o f th e s h a l l o w ground water f l o w f r o m
the mi l l site is to the north-northeast through a gap in the
r idge at the SCS Dam, then north into L i n c o l n Park. The

f ground water emerges in spr ing s which f l o w downstream to the
Arkansas River.

9.2 Remedia l A c t i v i t i e s
The purpo s e of these remedial a c t i v i t i e s is to

e f f e c t i v e l y m i t i g a t e t h e f l o w o f m i l l - d e r i v e d c on s t i t u en t s in
* the s h a l l o w ground water pathway and in c on junc t i on with other

ground water remedial ac t iv i t i e s to achieve the ground water
qual i ty o b j e c t i v e s stated in S e c t i o n 14.

Cot t e r shal l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s:

1. Cot t er sha l l construct , operate and mainta in
a h y d r o l o g i c barrier and water wi thdrawal system at the
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upstream s ide of the SCS Dam on Sand Creek. The f o l l o w i n g
criteria shall a p p l y :

a. The SCS hydro log i c barrier at the SCS
Dam shal l be constructed according to
i n f o r m a t i o n and d e t a i l s provided in
S e c t i o n 2 and 6 .3 , with associated
drawings A - l , A - 2 , B-l, B-2 and B-3 in
the "Engineering Report and Design
S p e c i f i c a t i o n s f o r W a t e r a n d W a s t e
Management P l a n — Part 1 at Canon C i t y
M i l l , Fremont County, Co lorado ," dated
J u n e 29, 1984, V o l u m e s I and II
(Engineering R e p o r t ) , and the

f S u p p l e m e n t a l Geot e chnica l I n v e s t i g a t i o n ,
dated J u n e , 1985, except a s s p e c i f i c a l l y
provided be low;

b. The construction area s h a l l be dewatered
during construction. C o n s t r u c t i o n s h a l l
be considered to have commenced when
either excavation or dewater ing begins.
Contrac tor dewater ing equipment shal l be
monitored to determine p u m p i n g rates and
volumes necessary to dewater the
construction area. T h e s e rates and
volumes shall be recorded so that



subsurface f l o w rates can be estimated
^—' and so that the dewatering pump back

system can be m o d i f i e d , if necessary;
c. The SCS h y d r o l o g i c barrier shal l be

f o u n d e d in the shale layer described in
the S u p p l e m e n t a l Geotechnical
I n v e s t i g a t i o n r epor t , dated J u n e , 1985.
Upon c o m p l e t i o n o f trench excavation,
any s i g n i f i c a n t g eo log i ca l f e a t u r e s that
require special treatment to provide the
intended c u t o f f contact shal l be mapped
to a scale and level of d e t a i l approved
by the S t a t e . T h i s together with the

f f o u n d a t i o n t e s t ing provided for in
V—/ S e c t i o n 6.3.6 o f t h e Engineer ing Report

s ha l l be used to de termine any needed
f o u n d a t i o n treatment or a d d i t i o n a l
excavation requirements. Needed
f o u n d a t i o n treatment or a d d i t i o n a l
excavation requirements shal l be
undertaken based on a p l a n developed by
Cotter and approved by the S t a t e ,
pursuant to s u b p a r a g r a p h s 2.e. and 2 . j .
of S e c t i o n 9.4, pr ior to p lacement of



any drain or f i l l material in the
c ompl e t ed excavation.

d. The upgradient ( s o u t h e r l y ) trench wall
shal l be cleaned to remove any condi t ion
created by construction ac t ivi ty that
impedes ground water i n f l o w into the
drain mater ial .

e. The drain material shall be p l a c e d , with
prior concurrence of the S t a t e , against
the ups tream trench w a l l . In those
locat ions where h i g h l y permeable zones
are encountered, the drain material
s h a l l extend upward to the h i g h l y

f permeable zones. The h i g h l y permeable
^-^ zones shal l be d e t e rmined , with S t a t e

a p p r o v a l , f r o m f i e l d i n s p e c t i o n ,
f . All excavation area mater ial s h a l l be

assayed f o r radium-226. The
concentrations of radium-226 sha l l be
averaged over areas not greater than 100
square meters and over a d e p t h of not
more than 15 centimeters. If the
excavation area mat e r ia l s exceed the
background mean by more than 5 ( f i v e )
picoCuries of radium-226 per gram, such



material s ha l l not be used for
construct ion, shal l not be s t o c k p i l e d in
a manner that represents a source of
windblown dust and s h a l l not be mixed
with s o i l s containing les s than 5 ( f i v e )
p i c oCur i e s of radium-226 per gram above
the background mean, and shal l not be
removed o f f - s i t e . S u c h s o i l s sha l l be
hand l ed in accordance with S e c t i o n 21,
On-site S o i l s .

g. M a t e r i a l s f r o m the Old T a i l i n g s Ponds
Area sha l l not be used for SCS
h y d r o l o g i c barrier construction. A l l

(^ c lay and random s o i l s used as f i l l
material s h a l l be assayed prior to use.
I f t h e ma t e r ia l s exceed background mean
by more than 5 ( f i v e ) p i c o C u r i e s of
radium-226 per gram, such mat e r ia l s
shal l not be used for construction or
f i l l ,

h. Pre l iminary p u m p o p e r a t i n g criteria
which would be a c c e p t a b l e to the S t a t e
are:

Pump Proposed W a t e rOpera t i on Level E l e v a t i o n
1st Pump on 5 , 4 5 5
2nd Pump on 5 , 4 6 0



j 3rd Pump on 5 , 4 6 5
3rd Pump o f f 5,460
2 n d Pump o f f 5 , 4 5 5
1s t Pump o f f 5 ,450
T h e s e criteria sha l l be reviewed based
on the analys i s conducted pursuant to
subparagraph j , below. T h e s e criteria
are intended to minimize hydraul ic head
on the barrier to the extent p r a c t i c a l .

i. If s u r f a c e water e levations exceed 5 ,472
( f e e t above M . S . L . ) , and i t i s apparent
that the p e r m a n e n t ' p u m p b a c k system is
unable to e f f e c t i v e l y reduce the pool in
a t i m e l y manner, as j o i n t l y determined
by Cot t e r and the S t a t e , emergency
p u m p i n g s h a l l be impl ement ed to reduce
the s u r f a c e water e l eva t i on to below
5 , 4 7 2 .

j . F o l l o w i n g barrier cons truc t ion, C o t t e r
shal l conduct s u f f i c i e n t t e s t i n g to
o p t i m i z e the opera t i on of the pumpback
system.

k. The ground water model required pursuant
to Paragraph 2.c. of S e c t i o n 8.2 sha l l
be u p d a t e d based on soil and substrate
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y c ondi t i ons encountered during
construction o f th e SCS hydro l og i c
barrier.

1. M o n i t o r i n g the SCS h y d r o l o g i c barrier
shal l in c lude mon th ly water level
observations f o r w e l l s 3 2 9 , 330, 331,
714, 715, 716 and SCS barrier
piezometer s for not less than one (1)
year a f t e r commencement of op era t i on ,
and s e m i a n n u a l l y t h e r e a f t e r . Post-
construction water level monitoring
sha l l in c lud e a l l w e l l s , p i e zome t er 7 ,
and those p i e z ome t e r s which remain a f t e r
construction. A d d i t i o n a l l y , t w o ( 2 ) n e w
pi ezome t er s s ha l l be constructed near
the crest of the SCS Dam and its extreme
right and l e f t s p i l l w a y s .

m. The pumpback system to the main
impoundment or the water d i s t r i b u t i o n
pond sha l l be constructed according to
S e c t i o n 6.4 and drawings C - l , C - 2 , and
C-3 of the Engineer ing Report .

n. Q u a l i t y control and qua l i ty assurance
shal l be according to the Q u a l i t y
Control P l a n , dated August 30, 1985 and
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. as m o d i f i e d and superseded pursuant to
paragraph l ( a ) through l ( m ) o f S e c t i o n
9.2. A d d i t i o n a l l y , the qua l i ty control
program sha l l c o n f o r m to "Geotechnical
Q u a l i t y Contro l : Low-Level Radioactive
W a s t e a n d Uranium M i l l T a i l i n g s D i s p o s a l
F a c i l i t i e s , * N U R E G / C R - 3 3 5 6 . T h e
s p e c i f i c p l a n o f action and
documentat ion procedure s , i n c l u d i n g a
d e s c r i p t i o n o f organizat ional structure,
methods and t e s t s for eva lua t ing
p e r f o r m a n c e , a n d n o t i f i c a t i o n s t ep s f o r
changes or corrective actions and
inc lud ing repor t ing, recordkeeping, and
s torage, sha l l be revised as a p p r o p r i a t e
whenever regula tory guidance requiring
such revisions is provided to Co t t e r by
the S t a t e . The q u a l i t y control program
shal l i d e n t i f y who has r e s p o n s i b i l i t y
for p r o v i d i n g test and i n s p e c t i o n
re su l t s to the S t a t e .

2. In the event of a request to t e m p o r a r i l y
cease opera t i on s , the h y d r o l o g i c barrier and water w i thdrawal
system s h a l l continue in op era t i on until Co t t e r submits and
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the S t a t e approve s a request to t e m p o r a r i l y cease these
^^ a c t iv i t i e s as set f o r t h below.

a. A request to t e m p o r a r i l y cease barrier
operat ions may be made based upon a
p r o j e c t i o n that f o l l o w i n g ce s sat ion o f
SCS h y d r o l o g i c barrier opera t i on s th e
ground water qua l i ty o b j e c t i v e s s tated
in S e c t i o n 14.1.3 w i l l be met. The
S t a t e s h a l l approve t h e in i t i a l
a p p l i c a t i o n to t e m p o r a r i l y cease
barrier opera t ions absent di sagreement
with the model p r e d i c t i o n . A request to
t e m p o r a r i l y cease opera t i on s sha l l be
made no more than a n n u a l l y .

b. Operat ion of the SCS h y d r o l o g i c barrier
and water wi thdrawal system s h a l l
continue unti l such time that the S t a t e
p r e l i m i n a r i l y approve s an i n i t i a l
a p p l i c a t i o n to t e m p o r a r i l y cease
operat ions .

c. F o l l o w i n g p r e l i m i n a r y approva l by the
S t a t e o f the in i t i a l a p p l i c a t i o n . to
cease o p e r a t i o n s , C o t t e r s h a l l
t e m p o r a r i l y cease water wi thdrawal and
cause water f r o m behind the barrier to



^ bypas s the barrier. (See S e c t i o n
1 2 . 2 . 2 . ) M o n i t o r i n g shal l occur as
provided in S e c t i o n 14.1.4. If th e
ground water qua l i ty o b j e c t i v e s of
S e c t i o n 14.1.3 are met pursuant to the
procedure set f o r t h in S e c t i o n 14.1.4,
then the s tate shal l make its
p r e l i m i n a r y approval of the cessation of
operat ions f i n a l . I f these ground water
qual i ty o b j e c t i v e s of Sec t i on 14.1.3 are
not met, then the opera t i on of the SCS
h y d r o l o g i c barrier and the water
withdrawal system shal l resume.

3. The SCS h y d r o l o g i c barrier and water
wi thdrawal system s h a l l continue in o p e r a t i o n unti l either
criterion a or b below is s a t i s f i e d :

a. The L i n c o l n Park ground water q u a l i t y
o b j e c t i v e s are met in accordance with
the prov i s i on s of S e c t i o n s 8, 12 and
14.1.3 and P a r a g r a p h 2 of S e c t i o n 9 . 2 ;
or

b. The mi l l has p e r m a n e n t l y closed and
decommis s i on ing has begun and the
produc t i on f l u s h i n g program has



permanen t ly ceased opera t ion pursuant to
P a r a g r a p h 4 of S e c t i o n 8.2.

4. The out l e t works for the SCS Dam shal l be
unblocked by Cot t er in c on su l ta t i on with the Fremont County
F l o o d Conservancy D i s t r i c t , a f t e r approval by the S t a t e to
permanent ly cease operat ion of the SCS h y d r o l o g i c barrier and
the water withdrawal system.

9.3 Requis i te Ass e s smen t s and Engineer ing A c t i v i t i e s
C o t t e r sha l l prepare and submit to the S t a t e for

review and a p p r o v a l the f o l l o w i n g :
1. Cot t er has submitted to the S t a t e d e s igns and

s p e c i f i c a t i o n s f or th e SCS h y d r o l o g i c barrier and water
withdrawal system.

2. A construction s ch edu l e , a protoco l for
conduc t ing the s a m p l i n g required pursuant t o Paragraph s l . f .
and l . g . of S e c t i o n 9 . 2 , and a Q A / Q C p l a n for the cons truc t i on
of the barrier.

3. If required by the S t a t e , revisions of the
propo s ed d e s i g n for the SCS h y d r o l o g i c barrier and water
wi thdrawal system described in the Engineering Report .

4. A report on the re sul t s of the t e s t i n g of the
i

pumpback system operat ion criteria, which shal l i n c l u d e :
a. Resu l t s of t e s t i n g ;
b. E x p l a n a t i o n of and response to any

unexpected condi t ions or p r o b l e m s ;
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c. Proposed pumpback opera t ing criteria.
5. A written f i n a l construction report , which

sha l l include:
a. A s - b u i l t drawings;
b. E x p l a n a t i o n of and response to

unexpected condi t ions and p r o b l e m s ;
c. Q u a l i t y assurance eva lua t i on s;
d. . Plan for operat ion and maintenance;
e. S o i l s ana ly s i s conducted pursuant to

Paragraphs l . f . and l .g . o f S e c t i o n 9.2.
6. As a part of the RAP Annual Report s p e c i f i e d

in S e c t i o n 3.1, a written annual summary on the opera t i on and
maintenance of the SCS h y d r o l o g i c barrier and water wi thdrawal
system, which shal l inc lude:

a. M o n t h l y p u m p i n g rate;
b. M o n t h l y pond s torage d a t a ;
c. Quarter ly water chemistry d a t a ;
d. E x p l a n a t i o n of and response to

unexpected condi t i on s and p r o b l e m s ;
e. Q u a l i t y assurance evaluat ions;
f . A di s cu s s ion of the e f f e c t i v e n e s s o f the

S C S h y d r o l o g i c barrier;
g. M o n i t o r i n g da ta required pursuant to

Paragraph 1.1. of S e c t i o n 9.2.
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7. W r i t t e n notice prior to any a p p l i c a t i o n to
t e m p o r a r i l y cease o p e r a t i o n s , which shal l inc lude:

a. Date a p p l i c a t i o n w i l l be f i l e d ;
b. Summary of basis for a p p l i c a t i o n .

8. W r i t t e n a p p l i c a t i o n to t e m p o r a r i l y cease
opera t i on s based on a p r e d i c t i o n that the ground water q u a l i t y
o b j e c t i v e s as s tated in S e c t i o n 14.1.3 w i l l be met, which
sha l l inc lude:

a. The basis for the a p p l i c a t i o n to
t e m p o r a r i l y cease o p e r a t i o n s ;

b. All data that are relevant to a
cessation of o p e r a t i o n s ;

c. A p r o j e c t i o n of the concentrations of
uranium and molybdenum at the L i n c o l n

> • — / Park M o n i t o r i n g W e l l f o l l o w i n g ce s sat ion
of barrier o p e r a t i o n s us ing the u p d a t e d
ground water mode l .

9. An a p p l i c a t i o n to p e rmanen t ly cease
opera t i on s a f t e r commencement of de commis s ioning and permanent
m i l l closure in the case where the model p r e d i c t s that the
ground water qua l i ty o b j e c t i v e s as s tated in S e c t i o n 14.1.3
w i l l not be met shal l be submit ted at the same time and
consis tent with the a p p l i c a t i o n f i l e d pursuant to Paragraph
4.b. of S e c t i o n 8.2, which sha l l i n c l u d e :
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o a. All data that are relevant to a
cessation o f opera t ion o f th e SCS
h y d r o l o g i c barrier and water wi thdrawal
system;

b. A p r o j e c t i o n of the concentrations of
uranium and molybdenum at the L i n c o l n
Park M o n i t o r i n g W e l l using the upda t ed
m i l l area and L i n c o l n Park ground water
m o d e l ( s ) pr epared pursuant t o P a r a g r a p h
2.b. and c. of S e c t i o n 8.2.

9.4 S c h e d u l e
Cot t e r s h a l l d e s i g n and conduct these remedial

ac t iv i t i e s according to the f o l l o w i n g s chedul e:
1. Cot t er shal l submit the i n f o r m a t i o n required

pursuant to Paragraph 2 of S e c t i o n 9.3 not l a t e r than ten ( 1 0 )
days a f t e r entry of the Consent Decree by the Court . The
S t a t e s ha l l a c t upon th e i n f o r m a t i o n submit t ed w i t h i n f i f t e e n
( 1 5 ) days o f i t s rece ipt .

2. SCS H y d r o l o g i c Barrier Cons t ru c t i on
a. W i t h i n f i f t e e n ( 1 5 ) days o f t h e entry o f

the Consent Decree by the C o u r t , the
S t a t e s ha l l review and act upon the
propo s ed p l a n f o r t h e S C S h y d r o l o g i c
barrier and water wi thdrawal system as



prev iou s ly submitted to the C o l o r a d o
Department o f H e a l t h by Cot t er .

b. If the review and action by the S t a t e
requires sub s tant ia l changes in the
p r o p o s e d d e s i g n , then within one hundred
and twenty ( 1 2 0 ) days of the action of
the S t a t e , C o t t e r s ha l l p r e p a r e and
submit a revised p l a n and s chedule for
the SCS h y d r o l o g i c barrier and water
withdrawal system.

c. The S t a t e shal l act upon the revised
p l a n a n d s ch edu l e w i th in t h i r t y ( 3 0 )
days" of r e c e i p t ;

d. Construction of the SCS hydro l og i c
^—-' barrier and wi thdrawal system sha l l be

conducted in accordance with the
approved s c h e d u l e , and be c o m p l e t e d not
l a t e r than November 1, 1988.
Cons truc t i on w i l l not be required to
commence dur ing the months of Augus t
through May.

e. During barrier cons truct ion, C o t t e r
shal l v e r b a l l y n o t i f y the S t a t e no t less
than three (3) working days pr ior t o



c o m p l e t i o n of trench excavation and
commencement o f :
i. G r o u t i n g ;
ii. Barrier material p lacement and

compac t i on;
iii. Drain material p la c ement .

f . The S t a t e sha l l inspect on the date
s p e c i f i e d in the verbal notice provided
pursuant to S u b p a r a g r a p h e of thi s
Paragraph.

g. Cot t e r s ha l l submit the report on the
re su l t s o f the pumpback op era t i on
t e s t ing conducted pursuant to paragraph
l - j - o f S e c t i o n 9 . 2 w i th in three hundred
s i x ty ( 3 6 0 ) days a f t e r t h e commencement
of water withdrawal operat ions .

h. The S t a t e shal l act on the report wi th in
s i x ty ( 6 0 ) days o f i t s r e c e ip t .

i. Cot t er shal l construct the p i ezometer s
required pursuant to Paragraph 1.1. of
S e c t i o n 9.2 in accordance with the
cons truc t ion s ch edu l e approved pursuant
to P a r a g r a p h 2.d. of S e c t i o n 9.4.

j . T h e S t a t e sha l l prov id e dec i s ions
regarding the items l i s t e d in



o s u b p a r a g r a p h e o f th i s P a r a g r a p h , wi th in
t w e n t y - f o u r ( 2 4 ) hours o f t h e S t a t e ' s
f i e l d in sp e c t i on .

k. Co t t e r sha l l submit a f i n a l construction
report to the S t a t e wi thin one hundred
twenty ( 1 2 0 ) days o f the c o m p l e t i o n o f
the construct ion o f the SCS h y d r o l o g i c
barrier and water withdrawal system.

1. The S t a t e s h a l l act upon the f i n a l
construct ion report wi th in one hundred
twenty ( 1 2 0 ) days o f i t s r e c e ip t .

3. Annual Report
a. F o l l o w i n g c o m p l e t i o n of the construct ion

of the SCS h y d r o l o g i c barrier, as part
of the RAP Annual Report s p e c i f i e d in
S e c t i o n 3.1, C o t t e r sha l l submit to the
S t a t e an annual summary of the o p e r a t i o n
of the SCS h y d r o l o g i c barrier and i t s
related pumpback system.

b. The S t a t e s h a l l act upon the annual
report w i th in one hundred twenty ( 1 2 0 )
days o f i t s r e c e ip t .

4. A p p l i c a t i o n to t erminate opera t ion of the SCS
h y d r o l o g i c barrier and water w i thdrawal system.
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a. In the event of an a p p l i c a t i o n to
t e m p o r a r i l y cease op era t i on pursuant to
S e c t i o n s 8.2 and 9 .2 , Cot t e r sha l l give
th ir ty ( 3 0 ) days writ ten notice to the
S t a t e pr ior to submi t t ing a writ ten
a p p l i c a t i o n to t e m p o r a r i l y cease
operat ion o f th e SCS h y d r o l o g i c barrier
and water withdrawal system. The S t a t e
sha l l act upon the a p p l i c a t i o n wi thin
one hundred and twenty ( 1 2 0 ) days of its
rece ipt .

b. In the event of a request to p e r m a n e n t l y
cease opera t i ons pursuant to P a r a g r a p h 3
in S e c t i o n 9 .2 , C o t t e r s h a l l submit an
a p p l i c a t i o n f o r permanent ce s sat ion o f
op era t i on s as described in Paragraph 9
of S e c t i o n 9.3. The S t a t e s ha l l ac t
upon the a p p l i c a t i o n submi t t ed by C o t t e r
within one hundred and twenty ( 1 2 0 ) days
of i t s r e c e ip t .



1 0 N O R T H W E S T A N D N O R T H E A S T S H A L L O W G R O U N D W A T E R
P A T H W A Y S

10.1 D e s c r i p t i o n of O p e r a t i o n s and RelevantEnvironmental C o n d i t i o n s
The m a j o r pathway of the sha l l ow ground water f l o w

is to the north-northeast f r o m the m i l l area through a gap in
the r idge at the SCS Dam into L i n c o l n Park. The S t a t e
su spe c t s that other s h a l l o w ground water pa thways may exis t .
One su spe c t ed pa thway may be f r o m the s i te to the northwest
and another may be f r om the site to the northeast.

10.2 Remedial A c t i v i t i e s
The p u r p o s e of these remedial a c t iv i t i e s is to

de t ermine the exi s t ence o f h y d r o l o g i c d i v i d e s , i f any, through
the west one-ha l f of S e c t i o n 9 and a l o n g the east section l ine
of S e c t i o n 9, to monitor the water q u a l i t y .in these l o c a t i o n s ,
based on these water q u a l i t y d a t a , to determine whether e i ther
or both of these pa thways of s h a l l o w ground water f l o w to the
northwest and northeast e x i s t , i f necessary, to e f f e c t i v e l y
minimize and m i t i g a t e these pa thways as routes of s h a l l o w
ground water f l o w , and in c o n j u n c t i o n with other ground water
remedial a c t i v i t i e s to achieve the ground water q u a l i t y
o b j e c t i v e s s tated in S e c t i o n 14. Cont inued moni t or ing and
p o s s i b l e remediation of these areas is required because of the
p o t e n t i a l for remedial a c t iv i t i e s at other areas,
s p e c i f i c a l l y , f l u s h i n g in the Old T a i l i n g s Ponds A r e a , which
might a f f e c t the water q u a l i t y in these l o ca t i on s .



Cotter s ha l l p e r f o r m th e f o l l o w i n g remedial
ac t iv i t i e s:

1. Cot t er sha l l d e s i g n , and implement a well
moni tor ing p l a n to determine whether h y d r o l o g i c d i v i d e s exist
through the west 1/2 of S e c t i o n 9 ( n o r t h w e s t ) and
a p p r o x i m a t e l y along the east S e c t i o n l in e of S e c t i o n 9
( n o r t h e a s t ) .

The monitoring w e l l s s h a l l be d r i l l e d at the
l o ca t i on s indicated on F i g u r e 10-1. The C l a s s A well at or
near p r o p o s e d well 009 sha l l be c o m p l e t e d as two holes . One
hole ( 0 0 9 ) shal l b e c o m p l e t e d t o a d e p t h o f f i f t y ( 5 0 ) f e e t
and the other hole ( 0 1 4 ) shal l be comple t ed to a d e p t h of one
hundred ( 1 0 0 ) f e e t . The C l a s s A wel l ( 0 1 5 ) at or near present
wel l 342 sha l l b e c o m p l e t e d t o a d e p t h f r o m f i v e (5) f e e t
above the then ex i s t ing water tab le to twenty ( 2 0 ) f e e t below.
the then e x i s t i n g water t a b l e . The C l a s s A wel l north of the
southeast (SE) corner of S e c t i o n 9 s h a l l be c o m p l e t e d as two
holes. One hole ( 0 1 6 ) shal l be comple t ed to a d e p t h f r o m the
then e x i s t i n g water tab l e t o t w e n t y - f i v e (25) f e e t be low th e
then e x i s t i n g water t a b l e , and the other hole ( 0 1 7 ) s h a l l be
c o m p l e t e d t o a d e p t h f r o m t h i r t y - f i v e (35) f e e t below th e then
e x i s t i n g water tab l e to s i x ty ( 6 0 ) f e e t below the then
e x i s t i n g water tab l e . All seven (7) C l a s s B w e l l s s h a l l b e
c o m p l e t e d to be open f r o m the water t a b l e to a d e p t h of t h i r t y
(30) f e e t below th e water t ab l e .



/ W a t e r q u a l i t y and water l e v e l s shal l be monitored
for a one-year monitoring period beginning ninety (90) days
a f t e r the w e l l s are d r i l l e d to a l l ow for s t a b i l i z a t i o n of
water q u a l i t y and water level c o n d i t i o n , and monitored
according to S e c t i o n 15.

2. F o l l o w i n g a one year moni tor ing p e r i o d ,
Cot t e r shal l analyze the accumulated data and report to the
S t a t e its conclusions as to whether either of the hydro log i c
d i v i d e s exist.

3. If a h y d r o l o g i c d iv id e i s determined to exist
for the su spec t ed northwest or northeast pa thway, then Co t t e r
s h a l l continue moni tor ing the newly i n s t a l l e d C l a s s A w e l l s
and a f t e r the c o l l e c t i on of a minimum of two years water
q u a l i t y d a t a , p e r f o r m an a n a l y s i s o f water q u a l i t y da ta
obtained f r o m the i d e n t i f i e d C l a s s A w e l l s a l o n g the
p a t h w a y (s) to determine i f there i s a s t e a d y s ta t e c o n d i t i o n
or if there is a trend of increased molybdenum concentrat ion.
M o n i t o r i n g shall continue until Old T a i l i n g s Pond Area
f l u s h i n g opera t i on s are c ompl e t e . The pro t o c o l to de t ermine
whether there is a s t eady s tate c ond i t i on is that i d e n t i f i e d
in S e c t i o n 3.2.7. The moni tor ing data to be used are the most
recent data for the concentration of molybdenum for each of
the i d e n t i f i e d Cla s s A we l l s for a period not less than two
( 2 ) years a n d n o t more than f i v e ( 5 ) years. T h i s a n a l y s i s
s h a l l be p e r f o r m e d a n n u a l l y by C o t t e r . S p e c i f i c a l l y , a t o ta l



of at least two years of da ta must be accumulated prior to
conduct ing the a n a l y s i s , then the ana ly s i s sha l l be conducted
a n n u a l l y on the accumulated moni tor ing da ta until a to ta l of
f i v e years of data are c o l l e c t e d . A n a l y s e s conducted in
subsequent years must use only the most recent f i v e years of
data. If a s t eady s tate condi t ion does not exist and i f there
is a s t a t i s t i c a l l y s i g n i f i c a n t upward t r end, as d e f i n e d in
S e c t i o n 3 .2 .7 , o f increasing molybdenum concentrat ions , then
Cot t e r sha l l conduct remediat ion as described in Paragraph 5,
below.

4. If a h y d r o l o g i c d i v i d e is determined not to
exist for the suspec ted northwest or northeast p a t h w a y , then
Cot t er sha l l p e r f o r m a s t a t i s t i c a l a n a l y s i s o f the moni t or ing
data obtained f r o m the C l a s s A w e l l s l o ca t ed a l o n g the
suspected pathway (s) to determine whether the concentrations
of molybdenum in any of the C l a s s A w e l l s ( F i g u r e 10-1) exceed
the background range of molybdenum. The compari son of the
moni tor ing da ta with the background range s h a l l be p e r f o r m e d
by use of the protocol i d e n t i f i e d in S e c t i o n 3 .2 .6 . The
background data shall be al l of the data c o l l e c t ed a f t e r J u l y
1984 for the concentration of molybdenum at w e l l s 325 and 337.
The monitoring data for each indi ca t ed C l a s s A we l l s h a l l be
the most recent data for the concentration of molybdenum in
each indicated C l a s s A well for a period not le s s than one (1)
year and not more than two (2) years. S p e c i f i c a l l y , the
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f ana ly s i s must be conducted on no less than one year of
accumulated moni tor ing data and no more than two years of
accumulated monitoring da ta , thus subsequent analyse s shal l be
conducted using only the most recent two years of data. If
the s t a t i s t i c a l ana ly s i s ind i ca t e s that the concentrat ion of
molybdenum in the monitoring data in any of the indicated
C l a s s A we l l s along the suspected p a t h w a y ( s ) exceeds the
background range of molybdenum, Cot t e r shal l conduct f u r t h e r
remedia t ion as described in Paragraph 5 of S e c t i o n 10.2.

5. If Cot t er is required to conduct remediation
pursuant to Paragraph 3 or 4 of this S e c t i o n , Cot t er shal l
conduct a d d i t i o n a l a p p r o p r i a t e i n v e s t i g a t i o n s , and d e s i g n and
submit a propo sa l and construction schedule for a remediat ion

^ program to e f f e c t i v e l y minimize and m i t i g a t e the p a t h w a y ( s ) of
^•—^ ground water f l o w .

10.3 Requi s i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
Cott er shall prepare and submit to the S t a t e for

review and approva l the f o l l o w i n g :
1. A well moni tor ing p l a n , which shal l in c lude:

a. Design drawings;
b. C o n s t r u c t i o n s p e c i f i c a t i o n s ;
c. Q A / Q C P l a n ;
d. S c h e d u l e .

2. A writ ten report s t a t i n g the f i n d i n g s and
conclus ions regarding the exis tence o f h y d r o l o g i c d i v i d e s ,
which shal l include:*



a. As bu i l t drawing s;
\—J b. E x p l a n a t i o n of and response to

unexpected c ond i t i on s and p r o b l e m s ;
c. Q u a l i t y assurance e v a l u a t i o n s ;
d . S t a t i s t i c a l ana ly s i s o f d a t a , i n c l u d i n g

s t a t i s t i c a l ana ly s i s o f molybdenum
concentrations i f a h y d r o l o g i c d i v i d e
does not exis t .

3. A writ t en annual summary, which sha l l
i n c l u d e :

a . I f a h y d r o l o g i c d i v i d e ( s ) e x i s t s , t h e
moni tor ing and background data and
s t a t i s t i c a l a n a l y s i s f or a s t eady s tate
c o n d i t i o n f or t h e i d e n t i f i e d C l a s s A
w e l l s ;

b . If a h y d r o l o g i c d i v i d e ( s ) does no t
e x i s t , a s t a t i s t i c a l c ompar i s on of the
moni tor ing and background data s e t s ;

c. E x p l a n a t i o n of and re sponse to
unexpected c ond i t i on s and p r o b l e m s ;

d. Q u a l i t y assurance eva lua t i on s ;
e. C o n c l u s i o n s ;
f . D e s c r i p t i o n o f r emedia t i on a c t i v i t i e s ,

if any, as described in P a r a g r a p h 5 of
S e c t i o n 10.2.
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4. If Cot ter is required to conduct remediat ion,
pursuant to Paragraph 3 or 4 of S e c t i o n 10.2, Cot t er s ha l l
submit a report which s h a l l inc lude:

a. All da ta and analyse s relevant to the
d e f i n i t i o n o f th e p a t h w a y ;

b. Design drawings and construction
s p e c i f i c a t i o n s f o r t h e propo s ed
remediat ion f a c i l i t i e s ;

c. S c h e d u l e for the construct ion and
opera t i on of the propo s ed r emed ia t i on
f a c i l i t i e s ;

d . Q A / Q C p l a n ;
e. Opera t i on s and maintenance p l a n .

5. If Co t t e r i s required to conduct r e m e d i a t i o n ,
a wri t t en f i n a l construct ion r e p o r t , which s h a l l inc lude:

a. A s - b u i l t d r a w i n g s ;
b. E x p l a n a t i o n of and response to

unexpec t ed c ond i t i on s and p r o b l e m s ;
c. Q u a l i t y assurance eva lua t i on s;
d . I f necessary, a n y m o d i f i c a t i o n s o f t h e

operat ion and maintenance p l a n .
10.4 S c h e d u l e

Co t t e r sha l l conduct these remedial a c t i v i t i e s
according to the f o l l o w i n g s chedule:



0 1. W i t h i n s ix ty ( 6 0 ) days of the entry of the
Consent Decree by the Court , C o t t e r shal l submit a well
moni tor ing p l a n .

2. The S t a t e sha l l act upon the well monitoring
p l a n wi thin s i x ty (60) days of i t s rece ipt .

3. C o t t e r sha l l implement the well monitoring
p l a n pursuant to the approved s ch edu l e , but not l a t e r than two
hundred seventy ( 2 7 0 ) days a f t e r receiving approva l f r o m the
S t a t e .

4 . W i t h i n s i x ty ( 6 0 ) days f o l l o w i n g one (1) year
of moni tor ing all of the C l a s s A and C l a s s B w e l l s at the

!l o ca t i on s indicated in Paragraph 1 of S e c t i o n 10.2, Cot t er
shal l submit a writ ten report to the S t a t e on the f i n d i n g s and
conclusions regarding whether h y d r o l o g i c d iv ide (s) exist and
the s t a t i s t i c a l analys i s of the molybdenum concentrations, i f
the report concludes that a h y d r o l o g i c d iv id e does not exist.

5. The S t a t e shal l act upon the report regarding
whether the h y d r o l o g i c d iv ide s exist within s ix ty ( 6 0 ) days o f
its rece ipt .

6. Co t t e r shall submit as part of the RAP Annual
Report s p e c i f i e d in S e c t i o n 3.1, a wr i t t en annual summary as
described in Paragraph 3 of S e c t i o n 10.3.

7. The S t a t e sha l l act upon the annual summary
wi th in one hundred twenty ( 1 2 0 ) days of i t s r e c e ip t .
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8. W i t h i n three hundred s i x ty (360) days of the
de t erminat ion that remediat ion is required pursuant to
Paragraph 3 or 4 of Sec t i on 10.2, Cotter shall conduct
a d d i t i o n a l a p p r o p r i a t e i n v e s t i g a t i o n s , and de s ign and submit a
p r o p o s a l and construct ion schedule for a remediat ion program
to e f f e c t i v e l y minimize and m i t i g a t e the p a t h w a y ( s ) of ground
water f l o w .

9. The S t a t e shall act upon the migration
pa thway p l a n wi th in ninety ( 9 0 ) days o f i t s r e c e ip t .

10. If p ermi t s are required, Cot t er shal l submit
the permit a p p l i c a t i o n s to the a p p r o p r i a t e au thor i t i e s at the
t ime C o t t e r submits the migrat ion pathway p l a n to the S t a t e .

11. Cot t er shall ini t ia te the migration pathway
p l a n and start the necessary construction pursuant to the
approved s chedul e .

12. C o t t e r s ha l l submit a f i n a l cons truct ion
report to the S t a t e within ninety (90) days o f the c o m p l e t i o n
of the i m p l e m e n t a t i o n of the migration pathway p l a n .

13. The S t a t e s ha l l act upon the f i n a l
cons truc t ion report wi thin s i x ty (60) days o f i t s r e c e ip t .
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1 1 WOLF P A R K M I N E S H A F T
^"""'^ 11.1 Descr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

The W o l f Park coal mine last operated beneath
S e c t i o n 16 in the ear ly 1 9 0 0 ' s . The mine inc luded a s h a f t
a p p r o x i m a t e l y 1084 f e e t d e e p , and located as shown on
F i g u r e 11-1.

11.2 Remedial A c t i v i t y
The purpo s e of these remedial a c t iv i t i e s is to

i n v e s t i g a t e the W o l f Park Mine S h a f t a s a pa thway o f f l o w t o
d e e p ground water, to e f f e c t i v e l y minimize and m i t i g a t e the
mine s h a f t as a pa thway, if the pathway is determined to
e x i s t , a n d , in c o n j u n c t i o n with the other ground water

^^ remedial a c t i v i t i e s , to achieve the ground water q u a l i t y
v i o b j e c t i v e s s tated in S e c t i o n 14.

C o t t e r shal l p e r f o r m the f o l l o w i n g remedial
a c t i v i t i e s :

1. C o t t e r shal l i n s t a l l and maintain a wel l
( 0 1 8 ) w i th in t w e n t y - f i v e ( 2 5 ) f e e t o f t h e mine s h a f t . T h e
well sha l l be located between the s h a f t and the Old T a i l i n g s
Ponds A r e a , unle s s C o t t e r demons tra t e s that an a l t e rna t iv e
l o c a t i o n is s u i t a b l e and said l o c a t i o n is a c c e p t a b l e to the
S t a t e . The well shal l be c omp l e t ed to C l a s s A well s t a n d a r d s
(see Sec t i on 3 . 2 . 1 ) , and its s a m p l i n g interval shall be
between one hundred and f o r t y ( 1 4 0 ) f e e t and one hundred and
seventy ( 1 7 0 ) f e e t below the ground sur fa c e .



2. W a t e r s a m p l e s shal l be c o l l e c t e d f r o m the
monitoring well once a month for one (1) year f o l l o w i n g the
c o m p l e t i o n o f th e i n s t a l l a t i o n o f th e w e l l . W a t e r s a m p l e
c o l l e c t i o n sha l l commence ninety ( 9 0 ) days a f t e r well
i n s t a l l a t i o n to a l l o w for s t a b i l i z a t i o n of water q u a l i t y and
water level condi t ions in the w e l l . The s a m p l i n g sha l l be
c o m p l e t e d prior to the start of the f l u s h i n g of the Old
T a i l i n g s Ponds Area in any l o ca t i on that has s i g n i f i c a n t
p o t e n t i a l to create changed chemical condi t i on s in the mine
s h a f t or in the open interval of the w e l l . Each water s a m p l e
sha l l be analyzed for molybdenum.

3. The da ta obtained s h a l l be eva luat ed to
determine if the mean concentration of molybdenum exceeds the
background range. The background data sha l l be the
concentrat ions o f molybdenum in e x i s t i n g we l l 324 a f t e r J u l y
1984.

4. If the mean concentrat ion of mo lybdenum in
the m o n i t o r i n g well exceeds the background range of m o l y b d e n u m
d u r i n g the f i r s t year o f mon i t o r ing , then C o t t e r s h a l l d e s i g n ,
i n s t a l l and maintain a cement grout p l u g or an a p p r o p r i a t e
equivalent. A p l a n for the p l u g sha l l be submit t ed to the
S t a t e for review and a p p r o v a l . The p l u g sha l l be d e s igned to
e f f e c t i v e l y minimize a n d m i t i g a t e f l o w f r o m t h e f o r m a t i o n
above two hundred and f o r t y ( 2 4 0 ) f e e t below the s u r f a c e of
the ground to the lower p o r t i o n of the mine s h a f t and may be



, a c c o m p l i s h e d either by i n s t a l l i n g a low p e r m e a b i l i t y p l u g in
the mine s h a f t at an approved l o ca t i on above two hundred and
f o r t y ( 2 4 0 ) f e e t below the s u r f a c e of the ground or by
grout ing the rock surrounding the mine s h a f t in the interval
between one hundred and f o r t y ( 1 4 0 ) f e e t and two hundred and
f o r t y ( 2 4 0 ) f e e t be low th e s u r f a c e o f t h e ground.

5. If the concentration of molybdenum in the
moni tor ing well does not exceed the background range of
molybdenum, during the one (1) year moni tor ing p e r i o d , then
moni tor ing of the well or remedial action with respect to the
W o l f Park mine s h a f t sha l l continue on a quarterly basis until
the f l u s h i n g program in the Old T a i l i n g s Ponds Area i s
p e rmanen t ly t erminated. If t h e molybdenum concentration in
the well exceeds the background range as determined in
P a r a g r a p h 3, above, C o t t e r s h a l l submit a p r o p o s e d r e m e d i a t i o n
program to min imize and m i t i g a t e the c o n d i t i o n i n d u c i n g the
increased concentration.

11.3 Requis i t e Ass e s smen t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r s ha l l submit to the S t a t e for review and

a p p r o v a l t h e f o l l o w i n g :
1. P l a n and s chedule for construct ion of the

moni tor ing w e l l , i n c l u d i n g a p p r o p r i a t e Q A / Q C .
2. A wri t t en f i n a l cons truct ion report for the

moni tor ing w e l l , which shal l inc lude:
a. A s - b u i l t drawings;
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b. E x p l a n a t i o n of and response to
unexpected c ond i t i on s and p r o b l e m s ;

c. Q u a l i t y assurance evaluat ions;
d. M o n i t o r i n g p l a n .

3. M o n i t o r i n g re su l t s r epor t , which shal l
inc lude:

a. The r e su l t s of the s a m p l i n g and a n a l y s i s
of the water s a m p l e s of the new s h a f t
monitoring well and well 3 2 4 ;

b. An analy s i s of whether the l e v e l s of
molybdenum in the moni tor ing wel l exceed
the background range of m o l y b d e n u m ;

c. Q u a l i t y assurance evaluat ions .
4. If a cement grout p l u g or equivalent is

required pursuant to P a r a g r a p h 4 of S e c t i o n 11.2, then a
wri t t en r emed ia t i on p l a n s h a l l b e s u b m i t t e d , which s h a l l
i n c l u d e :

a. The d e s i gn drawings and construction
s p e c i f i c a t i o n s for the p l u g or
equ ival ent;

b. A construction s chedul e for its
i n s t a l l a t i o n ;

c. Q A / Q C P l a n ;
d. Maintenance p l a n .



5. If a cement grout p l u g or equivalent is
^—^ required pursuant to Paragraph 4 of S e c t i o n 11.2, then a

writ t en f i n a l construction report s h a l l be submit ted which
sha l l in c lude:

a. A s - b u i l t drawings; ,
b. E x p l a n a t i o n of and response to any

unexpected c ond i t i on s or prob l ems .
6. If a remediat ion program is required pursuant

to Paragraph 5 of S e c t i o n 11.2, then a written remedia t ion
p l a n sha l l be s ubmi t t ed , which sha l l inc lude:

a. Design drawings and construct ion
s p e c i f i c a t i o n s ;

b. Cons truc t i on s c h e d u l e ;
(^ c. Q A / Q C P l a n ;
V_/ d. Maintenance P l a n .

7. If a r emedia t i on program i s required pursuant
to P a r a g r a p h 5 of S e c t i o n 11.2, then a wri t t en f i n a l
cons truc t ion or - i m p l e m e n t a t i o n report s h a l l be submitted which
sha l l inc lude:

a. A s - b u i l t d r a w i n g s ;
b. E x p l a n a t i o n of and response to any

unexpec ted c ond i t i on s or prob l ems .
11.4 S c h e d u l e

Cot ter shall de s ign and conduct these remedial
a c t i v i t i e s according to the f o l l o w i n g s chedule:
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1 . W i t h i n s i x t y ( 6 0 ) day s o f t h e e n t r y o f a
Consen t Decree by th e C o u r t , C o t t e r s h a l l submit th e p l a n f or
c o n s t r u c t i o n o f t h e m o n i t o r i n g w e l l f o r S t a t e review a n d
a p p r o v a l .

2. The S t a t e s h a l l ac t upon the p l a n and
s c h e d u l e w i t h i n s i x t y ( 6 0 ) d a y s o f i t s r e c e i p t .

3 . C o t t e r s h a l l c o m p l e t e t h e i n s t a l l a t i o n o f t h e
m o n i t o r i n g wel l in accordance with the a p p r o v e d s chedul e .

4 . W i t h i n one hundred t w e n t y ( 1 2 0 ) d a y s o f
i n s t a l l a t i o n o f t h e m o n i t o r i n g w e l l . C o t t e r s h a l l s u b m i t - a
f i n a l c o n s t r u c t i o n r e p o r t .

5. The S t a t e s h a l l act upon the f i n a l
c o n s t r u c t i o n r e p o r t w i t h i n o n e hundred twen ty ( 1 2 0 ) day s o f

_^ its r e c e i p t .
v , 6. The we l l s h a l l be m o n i t o r e d m o n t h l y for one

( 1 ) year b eg inn ing ninety ( 9 0 ) days a f t e r i t s i n s t a l l a t i o n
and, i f a p l u g or equivalent i s not i n s t a l l e d , q u a r t e r l y
t h e r e a f t e r unti l t h e O l d T a i l i n g s P o n d s A r e a f l u s h i n g ' p r o g r a m
is t e r m i n a t e d .

7. W i t h i n s i x ty ( 6 0 ) days o f th e c o m p l e t i o n o f
t h e f i r s t year o f m o n i t o r i n g , C o t t e r s h a l l submit a m o n i t o r i n g
r e s u l t s r e p o r t . T h e r e s u l t s o f a n y subsequent m o n i t o r i n g
s h a l l be r e p o r t e d as p a r t of the RAP Annual R e p o r t as
s p e c i f i e d in S e c t i o n 3.1.
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- 6. The S t a t e s ha l l act on the m o n i t o r i n g r e s u l t s
r e p o r t o f t h e f i r s t year o f m o n i t o r i n g d a t a w i t h i n t h i r t y ( 3 0 )
d a y s o f r e c e i p t . T h e ' - S t a t e s h a l l a c t upon subsequent
m o n i t o r i n g r e s u l t s r e p o r t e d in th e RAP Annual R e p o r t w i t h i n
one h u n d r e d t w e n t y - ( 1 2 0 ) days o f th e r e c e i p t o f th e annual
r e p o r t .

9. If a cement grout p l u g or e q u i v a l e n t i s
requ ir ed pur suan t to S e c t i o n 11.2:

a. C o t t e r s h a l l submit a p l a n and s c h e d u l e
f o r t h e cement grout p l u g o r a p p r o p r i a t e
equival ent w i t h i n s i x t y ( 6 0 ) days o f ' t h e
a c t i on by the S t a t e on the m o n i t o r i n g
r e s u l t s r e p o r t ;

b. The S t a t e s ha l l act On the p l a n and
s c h e d u l e for a cement grout p l u g or
equival ent w i t h i n t h i r t y ( 3 0 ) days o f
i t s r e c e i p t ;

. c . C o t t e r s h a l l c o m p l e t e c o n s t r u c t i o n of
the cement grout p l u g or equivalent
pursuant .- to the s c h e d u l e s e t f o r t h in
the p l a n as a p p r o v e d ;

d . C o t t e r s h a l l submit t o th e S t a t e a f i n a l
c o n s t r u c t i o n r e p o r t w i t h i n t h i r t y ( 3 0 )
days o f t h e c o m p l e t i o n o f t h e
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c o n s t r u c t i o n o f the cement grout p l u g or
v e q u i v a l e n t ;

e . ' / T h e S t a t e s h a l l a c t upon t h e f i n a l
c o n s t r u c t i o n r e p o r t w i t h i n s i x t y ( 6 0 )
days o f i t s r e c e i p t .

10. If a r e m e d i a t i o n p r o g r a m i s required pur suant
to P a r a g r a p h 5 of S e c t i o n 11.2:

a. C o t t e r sha l l submit a r e m e d i a t i o n p l a n
a n d s ch edu l e w i th in s i x t y ( 6 0 ) days o f
s u b m i t t i n g the RAP Annual R e p o r t ,

b. The S t a t e s ha l l act on the p l a n and
s c h e d u l e f o r t h e r e m e d i a t i o n p r o g r a m
wi th in s i x t y ( 6 0 ) days o f i t s r e c e i p t .

^ c . C o t t e r s h a l l c o m p l e t e the r e m e d i a t i o n
i p r o g r a m pursuant to the a p p r o v e d

s c h e d u l e .
d. C o t t e r s h a l l submit to the S t a t e a f i n a l

c o n s t r u c t i o n r e p o r t w i th in t h i r t y ( 3 0 )
days o f the c o m p l e t i o n o f the
c o n s t r u c t i o n or i m p l e m e n t a t i o n of the
r e m e d i a t i o n p r o g r a m ,

e . The S t a t e s ha l l ac t upon the f i n a l
•c o n s t r u c t i o n r e p o r t w i t h i n s i x t y ( 6 0 )

days o f i t s r e c e i p t .
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1 2 S O I L C O N S E R V A T I O N S E R V I C E ( S C S ) D A M
T O T H E D E W E E S E D Y E D I T C H

12.1 D e s c r i p t i o n of Operat ions and RelevantEnvironmental C o n d i t i o n s
The m a j o r pathway o f s h a l l o w ground water f l o w i s

through a gap in the ridge at the SCS Dam. The ground water
f l o w s a long the S a n d Creek channel to the DeWees e Dye Ditch .
During the i rr iga t i on season the d i t ch serves as a source of
ground water d i l u t i o n .

12.2 Remedial A c t i v i t i e s
12.2.1 F l u s h i n g A c t i v i t i e s

The purpo s e of these remedial a c t iv i t i e s is to
f l u s h the ground water in the Sand Creek channel between the
SCS dam and the DeWeese Dye Ditch so as, in c o n j u n c t i o n with

f other ground water remedial act ivi t ie s , to achieve the ground
^—^ water q u a l i t y o b j e c t i v e s s tated in S e c t i o n 14. In order to

a c c o m p l i s h th i s p u r p o s e , Co t t e r s ha l l p e r f o r m t h e f o l l o w i n g
remedial a c t iv i t i e s :

1. Co t t e r sha l l d e s i gn and impl emen t a p l a n to
f l u s h the ground water a l ong the S a n d Creek channel f r o m the
SCS Dam to the DeWeese Dye Ditch. W a t e r , of a q u a l i t y which
is approved by the S t a t e and is c o m p a t i b l e with the g o a l s of
thi s remedial a c t iv i ty shal l be i n j e c t e d either by w e l l s or by
a trench located in close p r o x i m i t y to the downstream edge of
the SCS Dam. The rate of f l u s h i n g shal l be s u f f i c i e n t to
raise the ground water in the Sand Creek channel f r o m the SCS



Dam to the DeWeese Dye Ditch to an e l eva t i on at or above the
water level e levations e x i s t ing pr ior to the start of the
pumpback operat ions at the SCS Dam in 1979, but the rate of
f l u s h i n g is not required to be greater than one hundred ( 1 0 0 )
g a l l o n s p er minute (gpm) . The S a n d Creek channel f l u s h i n g
program shal l operate s e a s o n a l l y during that period of time
when the DeWeese Dye Ditch is d e l i v e r i n g water.

2. The f l u s h i n g program shal l operate unt i l the
ground water q u a l i t y at the Linco ln Park M o n i t o r i n g W e l l f i r s t
achieves the o b j e c t i v e s s tated in S e c t i o n 14.1.3, but in no
event for l e s s than one (1) year, or unti l the SCS h y d r o l o g i c
barrier ceases opera t i on pursuant to P a r a g r a p h 2 or 3 of
S e c t i o n 9 . 2 , whichever is earlier.

12.2.2 T e s t i n g A c t i v i t i e s
The purpo s e of the t e s t i n g a c t i v i t i e s i s to

de t ermine whether the L i n c o l n Park ground water q u a l i t y
o b j e c t i v e s can b e s a t i s f i e d a f t e r ce s sat ion o f SCS h y d r o l o g i c
barrier opera t i ons .

In order t o a c c o m p l i s h th i s p u r p o s e , C o t t e r s h a l l
p e r f o r m t h e f o l l o w i n g t e s t ing a c t iv i t i e s :

1. In accordance the procedures s p e c i f i e d in
Paragraph 2 of S e c t i o n 9 .2 , Cot t e r s ha l l cause the water
impounded upgrad i en t and ups tream of the SCS h y d r o l o g i c
barrier to be i n j e c t e d by well or trench downgradient of the
S C S Dam.



2. T h i s i n j e c t i o n procedure s h a l l be conducted
as an element of the compliance evaluation described in
S e c t i o n 14.1.4.2.

12.3 Requis i te A s s e s s m e n t s and Engineer ing A c t i v i t i e s
12.3.1 F l u s h i n g A c t i v i t i e s

Cott er sha l l prepare and submit to the S t a t e for
review and approval the f o l l o w i n g :

1. A p l a n to f l u s h the ground water in the Sand
Creek channel f r o m the SCS Dam to the DeWeese Dye D i t c h , which
s ha l l inc lude:

a. Design drawings and construction
s p e c i f i c a t i o n s ;

b. Q A / Q C P l a n ;
c. Construction schedule and conceptual

opera t i on s c h e d u l e ;
d. Operat ions and maintenance p l a n ;
e. Permit a p p l i c a t i o n s , if required;
f . W a t e r wi thdrawal quanti ty i n f o r m a t i o n

c o l l e c t e d a f t e r the i n i t i a t i o n o f the
SCS h y d r o l o g i c barrier and water
withdrawal system operat ions . ( T h i s
i n f o r m a t i o n wi l l be incorporated into
de s ign o f t h e f l u s h i n g p r o p o s a l . )

2. A written f i n a l construction repor t , which
s ha l l inc lude:
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f a. A s - b u i l t d rawing s ;
v — X b. E x p l a n a t i o n of and response to

unexpected condi t i ons and p r o b l e m s ;
c. Q u a l i t y assurance eva luat ions;
d. P l a n for operat ion and maintenance.

3. A written annual r epor t , which shal l inc lude:
a. Des cr ip t i on of op era t i on s , i n c l u d i n g

rate o f f l u s h i n g ;
b. E x p l a n a t i o n of and response to

unexpected condi t ions and p r o b l e m s ;
c. Q u a l i t y assurance evaluat ions .

12.3.2 T e s t i n g A c t i v i t i e s
C o t t e r s ha l l prepare and submit to the S t a t e for

review and approva l the f o l l o w i n g :
1. A p l a n to i n j e c t the water stored ups tream

and u p g r a d i e n t of the SCS h y d r o l o g i c barrier in the S a n d Creek
channel downgradi en t f r o m t h e S C S D a m f o l l o w i n g S t a t e a p p r o v a l
o f C o t t e r ' s in i t ia l a p p l i c a t i o n t o cease barrier op era t i on s
which s h a l l inc lude:

a. Design drawings and construct ion
s p e c i f i c a t i o n s ;

b. Q A / Q C P l a n ;
c. Construct ion s chedule and conceptual

operat ion s chedul e;
d. Operat ions and maintenance p l a n ;
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f e. Permit a p p l i c a t i o n s , if required.
2. A written f i n a l i m p l e m e n t a t i o n r epor t , which

sha l l inc lude:
a. A s - b u i l t drawing s;
b. E x p l a n a t i o n of and response to

unexpected conditions and prob l ems;
c. Q u a l i t y assurance eva lua t i on s ;
d. P l a n for opera t i on and maintenance.

3. The Annual Report for thi s a c t iv i ty s h a l l be
as described in Paragraph 3 of S e c t i o n 12.3.1.

12.4 S c h e d u l e
12.4.1 F l u s h i n g A c t i v i t i e s

Cot t e r s h a l l d e s i gn and conduct these remedial
i a c t i v i t i e s according to the f o l l o w i n g s chedul e:

1. W i t h i n one hundred and e igh ty ( 1 8 0 ) days
a f t e r t h e c o m p l e t i o n o f construct ion o f t h e S C S h y d r o l o g i c
barrier and the start of the p u m p b a c k o p e r a t i o n s at the SCS
h y d r o l o g i c barrier, Cotter shal l submit to the S t a t e a p l a n to
f l u s h the ground water in the Sand Creek channel f r o m the SCS
Dam to the DeWeese Dye Ditch.

2. The S t a t e s ha l l act upon the p l a n wi th in
ninety ( 9 0 ) days a f t e r i t s rece ipt .

3. Cot t er sha l l a p p l y to EPA for an Underground
I n j e c t i o n Control (UIC) p e r m i t , i f required, and f or any other
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required permi t s to the a p p r o p r i a t e S t a t e or f e d e r a l agency
within ninety ( 9 0 ) days o f approva l o f the p l a n by the S t a t e .

4. Cons truc t i on ac t iv i t i e s s h a l l be c o m p l e t e d by
C o t t e r according to the approved construction s chedu l e , and
the f l u s h i n g system shal l be operated s e a s o n a l l y during that
period of the year when the DeWeese Dye Ditch is d e l i v e r i n g
water.

5. Co t t e r shal l submit a f i n a l construct ion
report wi thin one hundred twenty ( 1 2 0 ) days a f t e r the
c o m p l e t i o n o f construction.

6. . T h e s tate sha l l act upon the f i n a l
cons truct ion report w i th in s i x t y ( 6 0 ) days o f i t s r e c e ip t .

7. As a part of the RAP Annual Report s p e c i f i e d
in S e c t i o n 3.1, C o t t e r s ha l l submit an annual a c t i v i t i e s

v*_x summary a f t e r entry of the Consent Decree and a f t e r the
c o m p l e t i o n o f construction.

8. The S t a t e sha l l act upon the annual report
w i th in one hundred twenty ( 1 2 0 ) days of i t s r e ce ip t .

12.4.2 T e s t i n g A c t i v i t i e s
1. Cot t er s ha l l implement the provi s ions of

S e c t i o n 12.2.2 pursuant to the S c h e d u l e set f o r t h in P a r a g r a p h
4 of S e c t i o n 9.4.

2. The S t a t e sha l l act on the p l a n submitted
under S e c t i o n 12.3.2 pursuant to the s chedul e set f o r t h in
P a r a g r a p h 4 of S e c t i o n 9.4.
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13 LINCOLN PARK WATER USE
13.1 Des cr ip t i on of Opera t i on s and RelevantEnvironmental C o n d i t i o n s

T h e m a j o r pa thway o f s h a l l o w ground water f l o w
f r o m the m i l l northward into L i n c o l n Park is through the gap
in the hogback occupied by the SCS Dam. The Canon C i t y
water d i s t r i c t serves the C o t t e r m i l l and the L i n c o l n Park
area. The m a j o r i t y of residences in L i n c o l n Park curren t ly
use the Canon C i t y water s u p p l y for d r i n k i n g water p u r p o s e s
through a direct connect ion; a number of res idences use water
f r o m w e l l s on their p r o p e r t y either in a d d i t i o n t o , t h e i r Canon
C i t y water tap or as their sole s u p p l y . Some residences s t i l l
use we l l water for stock water ing a n d / o r i r r i g a t i o n .

^^ 13.2 Remedia l A c t i v i t i e s
i , The p u r p o s e of these remedial a c t i v i t i e s is to

f u r t h e r d e t ermine the extent of ground water use by L i n c o l n
Park r e s i d e n t s , to connect any unconnected d r i n k i n g water
users in the L i n c o l n Park W a t e r Use Survey Area to the Canon
C i t y water s u p p l y pursuant to P a r a g r a p h s 4 and 7 of t h i s
S e c t i o n , in c o n j u n c t i o n wi th the H e a l t h Risk Asse s sment (see
S e c t i o n 3 2 ) , t o d e v e l o p g u i d e l i n e s f or th e u s e o f th e ground
water for irr igat ion and stock wa t e r ing , and, as a p p r o p r i a t e ,
to protect agr i cu l t ura l , ground water uses.

Cot t e r s ha l l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s :



1. Cotter shall de s ign and implement a water use
-̂*̂  survey for the L i n c o l n Park W a t e r Use Survey A r e a , which is

shown on F i g u r e 13-1. The survey sha l l be de s igned with the
p a r t i c i p a t i o n of the S t a t e and the H e a l t h Risk Asse s sment
Panel and submitted to the S t a t e for review and approval . The
S t a t e - a p p r o v e d survey shal l be conducted by ind iv idua l
personal interview, or other reasonable combination of
a l t e r n a t i v e s , i n c l u d i n g by way of example., t e l e p h o n e survey,
mail survey or use of data c o l l e c t e d by the U . S . G e o l o g i c a l
Survey and the Canon C i t y W a t e r Department of al l of those
within the area of Linco ln Park W a t e r Use Survey Area. The
S t a t e s h a l l be given the o p p o r t u n i t y to p a r t i c i p a t e in each
interview.

Each l o ca t i on where wel l water is used or is
a v a i l a b l e for use, and the wel l has not been abandoned s h a l l
be i n c l u d e d in the survey. A well s ha l l be considered
abandoned if the p r o p e r t y is vacant, the wel l or pump is
i n o p e r a t i v e , or the wel l has been p l u g g e d .

The survey s h a l l :
a. Determine the source (s) of water

avai lab l e to each location within the
survey area;

b. Determine the h i s tor i c use of ground
water as of J u n e 12, 1987, and current
use of each source of ground water;
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/ c. C o l l e c t a water s a m p l e of each source of
ground water;

d. A n a l y z e each water s a m p l e for
concentrations of uranium and
molybdenum.

2. F o l l o w i n g the survey, Cot t er shall report the
survey and s a m p l e r e su l t s to the S t a t e and the H e a l t h Risk
Asses sment P a n e l , and on the basis of guidance f r o m the S t a t e
and the H e a l t h Risk Asse s sment Panel p r o p o s e a d i s cu s s i on with
each person f r o m whose p r o p e r t y a s a m p l e was c o l l e c t e d .

3. C o t t e r sha l l d e s i g n and implement a program
to d i s s emina t e relevant i n f o r m a t i o n obtained by the water use
survey, i n c l u d i n g water s a m p l e r e s u l t s , water uses, and
g u i d e l i n e s for water use. The program shal l be de s igned with
th e p a r t i c i p a t i o n o f th e S t a t e and H e a l t h Risk Ass e s smen t
P a n e l . F o l l o w i n g S t a t e a p p r o v a l , t h e program sha l l b e
i m p l e m e n t e d with the p a r t i c i p a t i o n o f the S t a t e and the H e a l t h
Risk Asse s sment P a n e l .

4. F o l l o w i n g the survey, C o t t e r s h a l l o f f e r each
residence in the survey area, which is not connected to the
Canon C i t y water s u p p l y , a connection to the Canon C i t y water
s u p p l y . Each connection s h a l l be made at the so le expense of
Cot t e r .

5. On the basis of the survey and the H e a l t h
Risk A s s e s s m e n t , if it is determined by the s ta t e that the

•



( ground water is not a p p r o p r i a t e for i r r iga t i on or stock
watering, Cot t er sha l l o f f e r each agricul tural user of ground
water in the survey area who has a l ega l right to use that
ground water, an a l t ernat ive water s u p p l y . T h i s o b l i g a t i o n
shal l be l i m i t e d to those agr i cu l tura l water uses in
exi s t ence, or for which a water, land use or other relevant
a p p l i c a t i o n had been f i l e d and was p e n d i n g as of J u n e 12,
1987. Each a l t e rna t iv e water s u p p l y s ha l l be s u p p l i e d at the
sole expense o f Cot t er .

6. As approved by the S t a t e , C o t t e r s ha l l pay
the incremental costs, i f any, r e s u l t ing f r o m the replacement
of ground water s u p p l i e s , pursuant to Paragraph 4, 5 or 7 of
th i s S e c t i o n and the i m p l e m e n t a t i o n of the water use

^ recommendations o f th e H e a l t h Risk Asse s sment Pane l . T h i sW incremental cost o b l i g a t i o n s ha l l be in e f f e c t dur ing the
period pr ior to the e s t a b l i s h m e n t of A C L s pursuant to S e c t i o n
14 when uranium and molybdenum concentrations exceed:

a. For re s idence s , an annual average of
0.035 m g / 1 and 0.1 m g / 1 , r e s p e c t i v e l y ,
as measured at the L i n c o l n Park
M o n i t o r i n g W e l l ; o r

b. For agr i cu l tura l uses in ex i s t ence , or
for which a water, land use or other
relevant a p p l i c a t i o n had been f i l e d and
was p e n d i n g as of J u n e 12, 1987,



g u i d e l i n e s for those uses as recommended
by the H e a l t h Risk Asse s sment Panel and
approved by the S t a t e for each
agri cu l tural use w e l l .

7. Cot t er sha l l have a cont inuing o b l i g a t i o n to
make f u t u r e connections to the Canon C i t y water s u p p l y when:
1) a propo s ed water user is e n t i t l e d by all a p p l i c a b l e laws to
i n s t a l l a w e l l ; 2) for a propo s ed dr inking water w e l l , when
the water q u a l i t y in the L i n c o l n Park M o n i t o r i n g W e l l exceeds
an a n n u a l l y averaged concentration of 0.035 m g / 1 or 0.1 m g / 1
uranium and molybdenum, r e s p e c t i v e l y ; 3) for a propo s ed
agr i cu l tura l use w e l l , when the water q u a l i t y in that well
exceeds the S t a t e - a p p r o v e d g u i d e l i n e s a p p l i c a b l e to the

V p ropo s ed use, as recommended by the H e a l t h Risk Asse s sment
Panel and approved by the S t a t e pursuant to S e c t i o n 32; and,
4) when the propo s ed wel l is located w i th in the L i n c o l n Park
W a t e r Use Survey Area. T h i s o b l i g a t i o n i s su spended when the
a n n u a l l y averaged uranium and mo lybdenum concentrat ions at the
L i n c o l n Park M o n i t o r i n g W e l l are l e s s than 0.035 m g / 1 and 0.1
m g / 1 , r e s p e c t i v e l y . T h i s o b l i g a t i o n s h a l l p e r m a n e n t l y cease
when it has been determined that the ground water q u a l i t y
o b j e c t i v e s at the L i n c o l n Park M o n i t o r i n g W e l l have been met
pursuant to S e c t i o n 14, or a l t e r n a t e concentration l i m i t s
( A C L ' s ) a r e e s tab l i sh ed pursuant t o S e c t i o n 1 4 .



s 13.3 Requis i te Asse s sment and Engineer ing A c t i v i t i e s
C o t t e r shal l submit to the S t a t e for review and

approval th e f o l l o w i n g :
1. A p l a n for the L i n c o l n Park water use survey,

which sha l l inc lude:
a. C o m p l e t e l i s t of l o ca t i on s to be

surveyed;
b. Proposed survey m e t h o d s ;
c. Q A / Q C P l a n for s a m p l i n g and a n a l y s i s ;
d. S c h e d u l e ;
e. Ground W a t e r Use Survey questionnaire.

2. A writ ten report of the r e su l t s of the
survey, which shal l inc lude:

a. Locat ions surveyed;
\_J b. Ground water uses;

c. W a t e r s a m p l e r e s u l t s ;
d. Proposed ground water use s t a n d a r d s ;
e. Propo s ed g u i d e l i n e s for ground water

use.
3. A p l a n to d i s s emina t e the relevant

i n f o r m a t i o n obtained by the water use survey, which sha l l
inc lude:

a. I n f o r m a t i o n to be d i s s e m i n a t e d ,
i n c l u d i n g ground water uses, water
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s a m p l e r e s u l t s , relevant g u i d e l i n e s f o r
water use;

b. M e t h o d s f or i n f o r m a t i o n d i s s e m i n a t i o n ;
c . S c h e d u l e .

4. A wri t t en annual summary on the replacement
of ground water s u p p l i e s , which shal l inc lude:

a. Each lo ca t ion e l i g i b l e , pursuant to
Paragraphs 4 and 5 of S e c t i o n 13.2, to
have an a l t e rna t iv e source of water;

b. Each such l o ca t i on o f f e r e d a connection
to the Canon C i t y water s u p p l y a n d / o r an
a l t e rna t iv e source of water;

c. The source of water for each water
s u p p l y provided and the dat e such s u p p l y

> — ^ was made a v a i l a b l e ;
d. The reason any e l i g i b l e p r o p e r t y was not

s u p p l i e d with a connection to the Canon
C i t y water s u p p l y a n d / o r an a l t e r n a t i v e
source of water;

e . If a p p l i c a b l e , t h e p l a n t o pay
incremental costs incurred by use of a
connection to the Canon C i t y water
s u p p l y a n d / o r an a l t e rna t iv e source of
water;

f . S c h e d u l e f o r f u t u r e connection, i f any.
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13.4 S c h e d u l e
C o t t e r shal l conduct these remedial a c t i v i t i e s

according to the f o l l o w i n g s chedule:
1. W i t h i n one hundred f i f t y ( 1 5 0 ) days a f t e r the

entry of the Consent Decree by the Court , Co t t e r s ha l l submit
to the S t a t e a d e s ign for a water use survey p l a n .

2. The S t a t e sha l l act upon the water use survey
p l a n wi thin s i x t y ( 6 0 ) days o f i t s rece ipt .

3. By no la t e r than March 1, 1989, Co t t e r s ha l l
c o m p l e t e the water use survey.

4. W i t h i n one hundred twenty ( 1 2 0 ) days of the
c o m p l e t i o n of the water use survey, Cot t e r s h a l l submit a
written report to the S t a t e on the survey r e su l t s , a p l a n for
i n f o r m a t i o n d i s s e m i n a t i o n , and a s chedule for water

^ — connect ions, if any.
5. The S t a t e s h a l l act upon the water-use survey

repor t , the p l a n f or i n f o r m a t i o n d i s s e m i n a t i o n and s chedule
f or any water connections wi th in s i x t y ( 6 0 ) days o f the ir
rece ip t .

6. W i t h i n s i x ty ( 6 0 ) days of the a p p r o v a l by the
S t a t e o f the i n f o r m a t i o n d i s s e m i n a t i o n p l a n and s c h e d u l e ,
Cot t er s ha l l implement the p l a n .

7. Pursuant to the s chedu l e set f o r t h in
P a r a g r a p h 4 above, C o t t e r s h a l l , as de t ermined necessary by



the S t a t e , make or have made any necessary re s ident ia l
connections to the Canon C i t y water s u p p l y .

8. W i t h i n s i x ty ( 6 0 ) days o f the de t erminat ion
made by the S t a t e pursuant to Paragraph 5 of S e c t i o n 13.2,
Cotter shall submit a p l a n and schedule to r e p l a c e , as
required by the S t a t e , any necessary ground water s u p p l i e s
used for i rr igat ion or stock watering with a p p r o p r i a t e
a l t e rna t iv e water s u p p l i e s .

9. W i t h i n s i x ty ( 6 0 ) days o f i t s r e c e ip t , the
S t a t e shal l act upon the replacement p l a n and schedule.

10. C o t t e r s h a l l impl ement the p l a n in accordance
with the approved s chedule .

11. Any f u t u r e r e s i d en t ia l connections to the
Canon C i t y water s u p p l y and any f u t u r e replacement of
irrigat ion or stock watering s u p p l i e s sha l l be made or caused
to be made by Co t t e r according to an approved s chedule for
these f u t u r e ac t iv i t i e s .

12. Co t t e r s ha l l submit as part of the RAP Annual
Report s p e c i f i e d in S e c t i o n 3.1, a writ ten annual summary as
described in Paragraph 4 of S e c t i o n 13.3.



1 4 G R O U N D W A T E R C O M P L I A N C E
14.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n tEnvironmental C o n d i t i o n s
14.1.1 O b j e c t i v e s

T h i s s e c t i on d e s c r i b e s hov a t t a i n m e n t o f the
ground water q u a l i t y o b j e c t i v e s w i l l be d e t e r m i n e d , and hov
a l t e r n a t e c onc en t ra t i on l i m i t s ( A C L ' s ) v i l l b e e s t a b l i s h e d .

14.1.2 C o t t e r S i t e -Ground W a t e r P r o t e c t i o n
The m e t h o d o l o g y which vi l l be employed i n c l u d e s

the use of ground vater q u a l i t y o b j e c t i v e s to be measured at.X'
d e s i g n a t e d m o n i t o r i n g v e l l f i n L i n c o l n Park . C o n c e n t r a t i o n
o b j e c t i v e s have been e s t a b l i s h e d ( s e e S e c t i o n 1 4 . 1 . 3 ) f o r t h e
two c o n s t i t u e n t s of concern, uranium and molybdenum. T h e s e*m<r-

c o n c e n t r a t i o n o b j e c t i v e s have been d e t e r m i n e d to be p r o t e c t i v e
(, of human h e a l t h , v e l f a r e , and the environment. T h e s e

c o n c e n t r a t i o n o b j e c t i v e s are p r e d i c t e d to be t e c h n i c a l l y
f e a s i b l e and as lev as rea sonably achievable.

14.1.3 L i n c o l n P a r k Ground W a t e r Q u a l i t y O b j e c t i v e s .
The ground vater qua l i ty o b j e c t i v e s e s t a b l i s h e d

f o r ' u r a n i u m a n d molybdenum a t t h e L i n c o l n P a r k M o n i t o r i n g W e l l
( l o c a t e d pursuant to P a r a g r a p h 1 of S e c t i o n 1 4 . 2 ) - a r e not more

. than the average c o n c e n t r a t i o n of 0.035 i n g / l i t e r o f uranium
.and 0.1 m g / l i t e r of molybdenum, c a l c u l a t e d us ing the method
d e s c r i b e d below. The uranium o b j e c t i v e is the same as the
d r i n k i n g water r e commendat ion for uranium by the N a t i o n a l



A c a d e m y of S c i e n c e and the m o l y b d e n u m o b j e c t i v e ic the
v / a d j u s t e d average d a i l y in take (AADZ) value p r o p o s e d by the

U . S . Env ironmen ta l P r o t e c t i o n A g e n c y .
14.1.4 T e s t i n g a n d A n a l y s i s
14.1.4.1 T r a n s i t T i m e

1 . T e m p o r a r y c e s s a t i o n o f S C S h y d r o l o g i c barr i e r
o p e r a t i o n shal l not. occur until c e s s a t i o n of o p e r a t i o n s of
each o f :

a. F l u s h i n g o p e r a t i o n s at the Old T a i l i n g s
Ponds A r e a ;

b. The SCS Dam to D e W e e s e Dye Ditch
f l u s h i n g o p e r a t i o n .

K i t h r e s p e c t t o t h e t e m p o r a r y c e s s a t i o n o f S C S
;^^ h y d r o l o g i c barrier o p e r a t i o n d e s c r i b e d in P a r a g r a p h 2 of<r*i ; S e c t i o n 9.2, the t ran s i t time for ground water to f l o w f r o m

behind the SCS Dam to L i n c o l n Park K o n i t o r i n g W e l l shal l be
d e t e r m i n e d by the f o l l o w i n g pro c edur e .

2. Once the SCS h y d r o l o g i c barrier o p e r a t i o n s. ' • * * *have c ea s ed , a l in ear r egr e s s i on p r o c e d u r e as d e s c r i b ed in
S e c t i o n 14.1.4.2 shall be. used to d e t e rmine when there is no
l o n g e r a s i g n i f i c a n t upward trend In the f l u x o f both uranium
and molybdenum at the L i n c o l n P a r k M o n i t o r i n g W e l l . A measure
of f l u x shal l be ca l cu la t ed a c c o r d i n g to the f o l l o w i n g
p r o c e d u r e o r o th er S t a t e a p p r o v e d p r o c e d u r e ' :
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' • "

C o t t e r s h a l l p r o p o s e l o c a t i o n s f o r t w o
p i e z o m e t e r s a p p r o x i m a t e l y 3 0 0 f e e t a p a r t

"and each a p p r o x i m a t e l y 300 f e e t f r o m the
L i n c o l n P a r k M o n i t o r i n g H e l l , s o tha t
the two vptts and the L i n c o l n P a r k
M o n i t o r i n g H e l l f o r m a n a p p r o x i m a t e
e q u i l a t e r a l t r i a n g l e . T o t h e e x t e n t
p o s s i b l e , the p i e z o m e t e r s and the
L i n c o l n P a r k M o n i t o r i n g H e l l s h a l l a l s o
be l o c a t e d so that water l e v e l s in each
are not unduly a f f e c t e d by p u m p a g e o f
nearby w e l l s .

b . F o l l o w i n g a p p r o v a l by th e S t a t e » C o t t e r
s h a l l d r i l l t h e p i e z o m e t e r s t o a d e p t h
grea t enough to p e n e t r a t e to the V e r m e j o
F o r m a t i o n , so that the d e p t h to the
contact between the V e r m e j o and
o v e r l y i n g a l l u v i a l d e p o s i t s i s known.
The we l l s s ha l l then be p l u g g e d back to
the contact . The p i e z o m e t e r s s h a l l be
c o n s t r u c t e d u s ing ca s ing s l o t t e d
throughou t t h e a l l u v i a l m a t e r i a l , e x c e p t
that the u p p e r 5 f e e t o f each wel l s h a l l
be g r o u t e d . L o c a t i o n s of the . w e l l s
s h a l l be d e t e r m i n e d by a q u a l i f i e d
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surveyor, with the e l e v a t i o n of ther

^— ' m e a s u r i n g p o i n t d e t e r m i n e d to the
/ " n e a r e s t o n e - h u n d r e d t h o f a f o o t ,

c. At the same time that water s a m p l e s are
c o l l e c t e d f r o m t h e L i n c o l n P a r k
M o n i t o r i n g W e l l , C o t t e r s h a l l a l s o
measure d e p t h to w a t e r in the M o n i t o r i n g
W e l l and the . t a r o p i e z o m e t e r s . In the
M o n i t o r i n g W e l l , d e p t h t o wa t er s h a l l b e
measured p r i o r t o c o l l e c t i n g t h e s a m p l e
or p u r g i n g the w e l l .

d. The h y d r a u l i c g r a d i e n t at the time of
s a m p l i n g sha l l be c a l c u l a t e d f r o m the

^^ h y d r a u l i c h e a d s ( r e l a t i v e t o s ea l e v e l ) ,( //^_X and the l o c a t i o n s of the three- w e l l s !
e. The average s a tura t ed thicknes s in the

vic ini ty o f th e L i n c o l n Park M o n i t o r i n g
W e l l s h a l l be c a l c u l a t e d by a v e r a g i n g
the s a t u r a t e d t h i c k n e s s o f a l luvia l
m a t e r i a l s ( e s t i m a t e d by h y d r a u l i c head
minus e l e v a t i o n o f the V e r m e j o - A l l u v i a l~ t/fe*c o n t a c t ) ' f o r each o f t h e .thxe-e w e l l s ' .

f . The mea sure s o f uranium and molybdenum
f l u x s h a l l b e c a l c u l a t e d b y m u l t i p l y i n g
the c o n c e n t r a t i o n of each by the average
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the concentrat ion of each by the average
saturated thickness and the magni tude of
the h y d r a u l i c gradi ent .

14.1.4.2 L i n c o l n Park C o m p l i a n c e T e s t i n g
C o m p l i a n c e t e s t ing ( i . e . , comparison to numerical

o b j e c t i v e s for uranium and m o l y b d e n u m ) sha l l be p e r f o r m e d
using the data f r o m each of the two w e l l s c o m p r i s i n g the
L i n c o l n Park M o n i t o r i n g W e l l s e p a r a t e l y . T h e month ly data f o r
the most recent three-year period a f t e r the measures of f l u x
begin to increase shal l be used in the s t a t i s t i c a l a n a l y s i s .
When the s l o p e s of both regression l ine s ( t i m e being the
i n d e p e n d e n t variable and f l u x e s of uranium and molybdenum
being the d ependen t v a r i a b l e s ) are no longer greater than zero
(a one- ta i l ed t-test at a 95 percent c o n f i d e n c e l e v e l ) at one
o f t h e two w e l l s c o m p r i s i n g th e L i n c o l n Park M o n i t o r i n g W e l l ,
the water f r o m behind the SCS Dam s h a l l be de termined to have
reached the L i n c o l n Park M o n i t o r i n g W e l l and comparison of
water q u a l i t y against the o b j e c t i v e s for uranium and
molybdenum sha l l be p e r f o r m e d . Concen tra t i on s of these
c o n s t i t u e n t s measured in s a m p l e s c o l l e c t e d over the last 24
months of the three year per iod sha l l be averaged, and the
re spe c t ive average compared agains t the numerical o b j e c t i v e .
In the event that the averages of both molybdenum and uranium
are equal to or l e s s than the re spec t ive o b j e c t i v e s in both of
t h e two w e l l s c o m p r i s i n g th e L i n c o l n Park M o n i t o r i n g W e l l ,



approva l f o r permanent ce s sat ion o f Old T a i l i n g s Ponds Area
f l u s h i n g and SCS h y d r o l o g i c barrier op era t i on s pursuant to
S e c t i o n s 8.2 and 9 . 2 , r e s p e c t i v e l y , sha l l be given by the
S t a t e . In the event that either average is greater than its
respective o b j e c t i v e , in either w e l l , these remedial measures
shal l be r e s tar t ed , and the model which f ormed the basis for
grant ing temporary ces sat ion of remedial a c t i v i t i e s s h a l l be
corrected. Permanent ce s sat ion of the Old T a i l i n g s Pond Area
f l u s h i n g and SCS h y d r o l o g i c barrier op era t i on s sha l l occur
when ei ther the ground water q u a l i t y o b j e c t i v e s of S e c t i o n
14.1.3 are p e r m a n e n t l y achieved pursuant to the requirements
of P a r a g r a p h 4.a. of S e c t i o n 8.2 and P a r a g r a p h 3.a. of S e c t i o n
9.2 r e s p e c t i v e l y , or with respect to the operat ion of the Old

' T a i l i n g s Ponds Area f l u s h i n g the reasonable t e c h n o l o g i c a l
^^^ l i m i t s are met as described in Paragraph 4.b. of S e c t i o n 8.2

and with respect to the op era t i on of the SCS h y d r o l o g i c
barrier the requirements of P a r a g r a p h 3.b. of S e c t i o n 9.2 are
s a t i s f i e d .

14.1.5 40 C . F . R . 192. S u b p a r t D C o m p l i a n c e
The RAP described in this document is d e s i gned to

achieve a p p l i c a b l e ground water pro t e c t i on requirements of 40
C . F . R . 192, S u b p a r t D, as i t incorporate s and m o d i f i e s
s p e c i f i c sections o f 4 0 C . F . R . 264, S u b p a r t F .
N o t w i t h s t a n d i n g any other provi s ion o f thi s R A P , C o t t e r s h a l l
c o m p l y with 40 C . F . R . Part 192, S u b p a r t D, as it incorporat e s
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and m o d i f i e s s p e c i f i c sections o f 40 C . F . R . Part 2 6 4 , S u b p a r t
F, as described in this S e c t i o n 14 and c o m p l y with S e c t i o n
121, i n c l u d i n g , b u t n o t l i m i t e d t o , S e c t i o n 1 2 1 ( d ) ( 2 ) ( B ) ( i i )
o f C E R C L A .

At the C o t t e r s i t e , these requirements are
described below:

1. The ground water p r o t e c t i o n s tandard is as
se t f o r t h in 40 C . F . R . 192.32 (a)(2) as i t incorporat e s and
m o d i f i e s 40 C . F . R . 264 .92 .

2. The l i s t of hazardous c on s t i t u en t s is
e s t ab l i s h ed i n 4 0 C . F . R . 192.32 ( a ) ( 2 ) ( i ) which incorporate s
a n d m o d i f i e s 4 0 C . F . R . 264 .93 . 4 0 C . F . R . 192.32 ( a ) ( 2 ) ( i )
adds uranium and molybdenum to the l i s t of hazardous

r cons t i tuent s i d e n t i f i e d i n A p p e n d i x V I I I o f 4 0 C . F . R . Part^
3. The concentrat ion l i m i t s are prov id ed in 40

C . F . R . 192.32 ( a ) ( 2 ) ( i i ) a s i t incorporate s a n d m o d i f i e s 4 0
C . F . R . 264.94. T a b l e A o f 40 C . F . R . 192, S u b p a r t D, add s
concentration l i m i t s for combined radium-226 and -228 (5
p C i / 1 ) and gross a l p h a - p a r t i c l e a c t i v i t y ( e x c l u d i n g radon and
uranium) (15 p C i / 1 ) to the concentrat ion l i m i t s e s t ab l i s h ed in
40 C . F . R . 2 6 4 . 9 4 , T a b l e 1. The concentration of a hazardous
cons t i tuent:

a. Must not exceed the background level of
that const i tuent in the ground water at
the time that l i m i t is s p e c i f i e d ; or



b. For any of the cons t i tuent s l i s t ed in
T a b l e 1 of 40 C . F . R . 264.94 must not
exceed the respect ive value given in
that T a b l e i f the background level o f
the consti tuent is below the value given
in T a b l e 1; or

c. Must not exceed an a l t e rna t e l imi t
e s tab l i sh ed by the S t a t e under item 7
below.

4. The point of c o m p l i a n c e is as set f o r t h in 40
C . F . R . 264.95. S p e c i f i c a l l y , a t the Co t t e r site the
c o m p l i a n c e p o i n t s sha l l be moni tor ing w e l l s located in the
uppermos t a q u i f e r which is contained in the Quaternary Terrace
D e p o s i t s and the Poison Canyon F o r m a t i o n . The c ompl ianc e
point w e l l s s ha l l be located a l ong a vertical s u r f a c e
h y d r a u l i c a l l y downgradient of the main impoundment near the
toe of the impoundment and a long the downgradient boundary of
the Old T a i l i n g s Ponds Area. The w e l l s s h a l l be located in
the area shown on F i g u r e 14-1. The d i s t r i b u t i o n of these
w e l l s s ha l l be proposed by Cot t er . T h e i r open interval s h a l l
not exceed 30 f e e t in l eng th and the vertical d i s t r i b u t i o n of
monitored zones shal l extend f r o m the water t a b l e to the
unweathered s u r f a c e o f the Poison Canyon f o r m a t i o n . T h e s e
w e l l s sha l l be of a d e s i g n , construct ion, and s p e c i f i c
l o ca t i on approved by the S t a t e .



5. The c o m p l i a n c e period is the period of time
during which the c omp l ianc e s tandard a p p l i e s . The c ompl ianc e
period is as set f o r t h in 40 C . F . R . 264.96.

6. The around water c o m p l i a n c e moni tor ing
program is described in 40 C . F . R . 264.99 and 40 C . F . R . 264.100
( d ) .

7 . The proces s for s e t t i n g a l t e r n a t i v e
concentrat ion l i m i t s to be a p p l i e d at c o m p l i a n c e p o i n t s is as
s e t f o r t h in 40 C . F . R . 1 9 2 . 3 2 ( a ) ( 2 ) (v) which in corpora t e s 40
C . F . R . 2 6 4 . 9 4 ( b ) and (c) , and as set f o r t h in S e c t i o n 121 of
the Comprehens ive Environmental Response , C o m p e n s a t i o n and
L i a b i l i t y Act o f 1980 (CERCLA), as amended by the S u p e r f u n d
Amendment s a n d Reauthor iza t i on A c t o f 1986 ( S A R A ) .

a . I n e s t a b l i s h i n g A C L ' s t h e f o l l o w i n g
f a c t o r s w i l l be c on s id er ed:
i. P o t e n t i a l adverse e f f e c t s on

ground water q u a l i t y , c on s ider ing:
a) The p h y s i c a l and chemical
charac t er i s t i c s of the waste in
the regula t ed uni t , i n c l u d i n g i t s
p o t e n t i a l f o r migra t i on;
b ) T h e h y d r o g e o l o g i c a l
character i s t i c s o f t h e f a c i l i t y
and surrounding l a n d ;



^̂  c o n s t i t u e n t s ;

c) The quant i ty o f ground water
and the d i r e c t i on of ground water
f l o w ;
d ) T h e p r o x i m i t y a n d withdrawal
rates of ground water users;
e) The current and f u t u r e uses of
ground water in the area;
f ) T h e e x i s t i n g qua l i ty o f ground
water, inc lud ing other sources of
contaminat ion and their cumulat ive
impact on the ground water
q u a l i t y ;
g ) T h e p o t e n t i a l f o r h e a l t h risks
caused by human exposure to waste

h) The p o t e n t i a l damage t o
w i l d l i f e , c rop s , v e g e t a t i o n , a n d
p h y s i c a l s tructures caused by
exposure to waste c on s t i tu en t s ;
i) The p e r s i s t en c e and permanence
o f t h e p o t e n t i a l adverse e f f e c t s ;
and

i i . P o t e n t i a l adverse e f f e c t s on
h y d r a u l i c a l l y connected s ur fa c e
water q u a l i t y , cons idering:
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o a) The volume and phys i ca l and
chemical characteri s t ic s of the
waste in the regulated uni t;
b ) T h e h y d r o g e o l o g i c a l
characteri s t i c s o f t h e f a c i l i t y
and surrounding l a n d ;
c) The quantity and q u a l i t y of
ground water and the d irec t ion of
the ground water f l o w ;
d ) T h e pa t t e rn s o f r a i n f a l l i n
the region;
e) The p r o x i m i t y o f th e regulated
unit to s u r f a c e waters;
f ) T h e current a n d f u t u r e uses o f
s u r f a c e waters in the area and any
water q u a l i t y s t a n d a r d s
e s t a b l i s h e d f o r those s u r f a c e
waters;
g ) T h e e x i s t i n g q u a l i t y o f
sur fac e water, inc lud ing other
sources of contaminat ion and
cumulative impact on sur face water
q u a l i t y ;
h ) T h e p o t e n t i a l f o r h ea l t h risks
caused by human exposure to waste
c on s t i t u en t s ;



{ i) The po t en t ia l damage to
w i l d l i f e , crops , vege tat ion and
phys i ca l structures caused by
exposure to waste cons t i tuent s;
and
j ) T h e p er s i s t enc e a n d permanence
o f t h e p o t e n t i a l adverse e f f e c t s .

b. An ACL sha l l be e s t a b l i s h e d through
either:
i. C o n s i d e r i n g the f o r e g o i n g issues

( a . i . ( a - i ) ) a n d ( a . i i . ( a - j ) ) a n d
the requirements of S e c t i o n 121 of
C E R C L A , as amended by SARA, an ACL
w i l l be set at each c ompl ianc e
point , monitoring w e l l , as
necessary, when the L i n c o l n Park
M o n i t o r i n g W e l l ground water
qual i ty o b j e c t i v e s as set f o r t h in
S e c t i o n 14.1.3 have been achieved,
and op era t i on of the wi thdrawal
well system has ceased pursuant to
Paragraph 4 of S e c t i o n 4.2. The
ACL for each c ompl ianc e po in t well
s ha l l be the cons t i tuent
concentration in that c ompl iance
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/ point wel l as measured quarter ly
over a two year p e r i o d ; or

ii. C o n s i d e r i n g the f o r e g o i n g issues
( a . i . ( a - i ) ) a n d a . i i . ( a - j ) ) a n d
the requirements of S e c t i o n 121 of
C E R C L A , as amended by SARA, an ACL
w i l l be set at each compl iance
point w e l l , as necessary, when the
S t a t e approve s C o t t e r ' s
a p p l i c a t i o n d emons t ra t ing that the
reasonable t e chno log i ca l l i m i t s o f
the remedial a c t iv i t i e s have been
reached pursuant to P a r a g r a p h 4.b.
of S e c t i o n 8.2, and opera t i ons of

•̂""̂  the wi thdrawal well system has
ceased pursuant to P a r a g r a p h 4 of
S e c t i o n 4.2. T h e A C L f o r each
c o m p l i a n c e po in t wel l s ha l l be the
cons t i tuent concentrat ion in that
c o m p l i a n c e point wel l as measured
quarter ly over a two year per i od .

8. The corrective act ion program required by 40
C . F . R . 192.33 as i t incorporate s 40 C . F . R . 264.100 for the
C o t t e r s i te is as set f o r t h in the RAP, until the c o m p l e t i o n
of RAP ground water remedial a c t iv i t i e s . If an exceedance of
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f concentration l i m i t s occurs a f t e r RAP ground water remedial
ac t ivi t i e s are c o m p l e t e d , a corrective action program pursuant
to 40 C . F . R . 192.33 shal l be i m p l e m e n t e d .

14.2 Remedial A c t i v i t i e s
The purpo s e of the remedial a c t iv i t i e s is to

e s t a b l i s h the L i n c o l n Park M o n i t o r i n g W e l l , t o e s t a b l i s h the
40 C . F . R . 192 C o m p l i a n c e Point W e l l s , and to assess the
e f f e c t i v e n e s s of the remedial ground water actions described
in S e c t i o n s 4 through 13.

Cot t er sha l l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s :

1. Cot t er s h a l l p r o p o s e ei ther two (2) e x i s t i n g
w e l l s wi thin th e southwest one-quarter (SW 1 / 4 ) o f t h e

r southwest one-quarter (SW 1 / 4 ) o f S e c t i o n three (3) or two (2)
new w e l l s w i t h i n the same area or one e x i s t i n g wel l and one
new wel l wi th in the same area to be the L i n c o l n Park
M o n i t o r i n g W e l l . The new w e l l s sha l l b e constructed to C l a s s
A we l l s p e c i f i c a t i o n s . The moni tor ing w e l l s s h a l l be l o ca t ed
downgradient f r o m the DeWeese Dye Ditch in or near the S a n d
Creek channel , and c ompl e t ed between d e p t h s of the e s t imated
water t ab l e at its h igh e s t , and 40 f e e t below the e s t imated
water tab l e at its h i g h e s t , and sha l l be c a p a b l e of being
pumped at 10 gpm for one hour, pr ior to i n s t a l l a t i o n of the
permanent p u m p .
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v Cot t er shal l implement a p l a n for maintenance and
moni tor ing of the w e l l s . If new w e l l s are d r i l l e d to be the
L i n c o l n Park M o n i t o r i n g W e l l , C o t t e r shal l c o l l e c t mon th ly
water s a m p l e s f r om the moni tor ing w e l l s . Each s a m p l e sha l l be
analyzed for the concentrations of uranium and molybdenum.
Cot t er sha l l c o l l e c t water s ampl e s mon th ly for ana ly s i s and
maintain the well until remedial ac t iv i t i e s have been
compl e t ed at the site pursuant to thi s RAP. T o g e t h e r , these
w e l l s sha l l be d e s i g n a t e d , and c o l l e c t i v e l y r e f err ed to
herein, as the "Lincoln Park M o n i t o r i n g W e l l . "

2. Co t t e r shal l i n s t a l l c o m p l i a n c e moni tor ing
w e l l s in the area described in S e c t i o n 14.1.5, item 4 above.
T h e s e w e l l s sha l l be constructed to C l a s s A wel l

f s p e c i f i c a t i o n s (see Sec t i on 3 . 2 . 1 ) and the construction
requirements o f 40 C . F . R . 2 6 4 . 9 7 ( c ) .

W e l l s shall also be i n s t a l l e d or e x i s t i n g w e l l s
d e s i g n a t e d which wi l l s a t i s f y the requirements of background
moni tor ing s e t f o r t h i n 4 0 C . F . R . 2 6 4 . 9 7 ( a ) ( l ) a n d ( g ) ( 2 ) .

14.3 Requis i te Ass e s smen t s and S u b m i t t a l s
Cotter shal l pr epare and submit to the S t a t e for

review and approval the f o l l o w i n g :
1. A p r o p o s a l for e x i s t i n g moni tor ing w e l l s

a n d / o r new monitoring w e l l s to be the L i n c o l n Park M o n i t o r i n g
W e l l , which shal l include:

a. The locat ion of the w e l l s ;



b. The well c o m p l e t i o n data of e x i s t ing
w e l l s if the use of e x i s t i n g w e l l s is
p r o p o s e d ;

c. The de s ign drawings and construction
s p e c i f i c a t i o n s f or new w e l l s ;

d. Q A / Q C P l a n ;
e. A p l a n for monitoring and maintenance.

2. A written f i n a l construction report for new
w e l l s , which shal l include:

a. As-bu i l t drawing s;
b. E x p l a n a t i o n of and response to

unexpected condi t i ons and p r o b l e m s ;
c. Nummary of construction and q u a l i t y

assurance eva lua t i on s ;
3. As a part of the RAP Annual Report s p e c i f i e d

in S e c t i o n 3.1, a written annual summary of the a n a l y s i s of
the water s a m p l e s and the annual average of the a n a l y s i s of
the water s a m p l e s .

4. A p l a n for the on-site 40 C . F . R . 192
compl ianc e point w e l l s , which shal l inc lude:

a. The l o ca t ion of the w e l l s ;
b. The wel l c o m p l e t i o n data of an e x i s t i n g

well if an e x i s t ing wel l is p r o p o s e d ;
c. The de s ign drawings and construct ion

s p e c i f i c a t i o n s f o r n ew w e l l ( s ) ; and
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i d. The l i s t of cons t i tuent s to be measured
in those w e l l s in accordance with 40
C . F . R . 264.99.

e . I d e n t i f i c a t i o n o f the background w e l l ( s )
as required by 40 C . F . R . 264.97.

14.4 S c h e d u l e
Cotter shall des ign and conduct these remedial

ac t iv i t i e s according to the f o l l o w i n g s chedule:
1. W i t h i n s ixty ( 6 0 ) days f o l l o w i n g the entry of

a Consent Decree by the Court , Cot t er s ha l l submit a p l a n for
t h e propo s ed L i n c o l n Park M o n i t o r i n g W e l l .

2. The S t a t e sha l l act upon the p r o p o s a l wi thin
s ix ty ( 6 0 ) days o f i t s receipt.

f . 3. C o t t e r s ha l l start and c o m p l e t e construct ion
of a new wel l wi thin one hundred and e ighty ( 1 8 0 ) days of the
approva l by the S t a t e of the p r o p o s a l .

4. Co t t e r s ha l l submit a f i n a l construction
report to the S t a t e within one hundred twenty ( 1 2 0 ) days a f t e r
the c o m p l e t i o n of new w e l l s .

5. The S t a t e shall act upon the f i n a l
construction report for new w e l l s wi th in one hundred twenty
(120) days o f i t s rece ipt .

6. As a part of the RAP Annual Report required
pursuant to S e c t i o n 3.1, Cot t e r shal l submit to the S t a t e a
written annual summary of the ana ly s i s of water sampl e s and
the annual average of the a n a l y s i s of the water s a m p l e s .

^̂
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l j 7. Cot t er shal l submit a propo s ed p l a n ,
i n c l u d i n g locat ion, an i n s t a l l a t i o n s chedul e , and a Q A / Q C P l a n
for the compliance monitoring w e l l s required pursuant to
Paragraph 4 of S e c t i o n 14.3 to the S t a t e wi thin one hundred
twenty ( 1 2 0 ) days o f the c o m p l e t i o n o f Old T a i l i n g s Ponds Area
soil removal pursuant to Paragraph 3.a. of S e c t i o n 8.2.

8. The S t a t e shall act upon the p l a n within
s ix ty ( 6 0 ) days o f i t s receipt.

9. Co t t e r sha l l implement the approved p l a n and
start compl iance monitoring as soon as p o s s i b l e pursuant to
the approved s chedule set f o r t h therein and in any event
within one (1) year o f c o m p l e t i o n o f Old T a i l i n g s Ponds Area
soil removal as provided in Paragraph 8 of S e c t i o n 14.4.

10. The S t a t e s h a l l act upon the p r o p o s a l wi thin
s i x t y ( 6 0 ) days o f i t s rece ipt .
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1 5 G R O U N D W A T E R M O N I T O R I N G
15.1 Remedial A c t i v i t i e s

The purpose of monitoring is to provide
i n f o r m a t i o n (1) on which to base dec i s ions r egard ing changes
to remedial a c t i v i t i e s , (2) with which to v e r i f y i f
p e r f o r m a n c e criteria are being met, (3) with which to measure
the e f f e c t i v e n e s s o f r emediat ion, (4) with which to determine
if regulatory requirements are being met, and (5) to meet
regu la tory requirements p e r ta in ing to moni t or ing; s p e c i f i c a l l y
to s a t i s f y the ground water moni tor ing requirements of
S e c t i o n 14.

T h r e e c las se s of w e l l s are required. C l a s s A
w e l l s shall be constructed in a manner to comply with the

f s p e c i f i c a t i o n s l i s t e d in S e c t i o n 3.2.1.1. New C l a s s B w e l l s
sha l l be c ompl e t ed as described in S e c t i o n 3.2.1.2. and new
pi ezome t er s s h a l l be constructed as described in S e c t i o n
3.2.1.3. '

Cott er shal l p e r f o r m the f o l l o w i n g remedial
ac t iv i t i e s :

1. I n s t a l l a n d / o r operate the moni t or ing w e l l s
and p i ezomet er s l i s t e d in T a b l e 15-1. A d d i t i o n a l moni tor ing
w e l l s may al so be required under contingent ac t ions , part of
p r o p o s a l s for other remedial actions, or regulatory
compl ianc e . P r o p o s a l s f or their l o c a t i o n s , cons truct ion, and
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i c o m p l e t i o n shal l be inc luded in the per t inent p l a n n i n g
documents.

2. U p o n approval by the S t a t e , Cot t er shall
construct and compl e t e the monitoring w e l l s and p i ezomet er s
that do not currently exist as required by T a b l e 15-1 and
pertinent p l a n n i n g documents.

3. Cotter shall sample the we l l s and piezometers
for the cons t i tuent s l i s t e d in T a b l e 15-1, at the intervals
s p e c i f i e d in that T a b l e . T h i s moni tor ing program shall
supersede all previous ground water qua l i ty monitoring
requirements s p e c i f i e d in C o t t e r ' s radioactive mater ia l s
l icense. A p p r o x i m a t e l o ca t ions are shown on F i g u r e 15-1.
U n l e s s s p e c i f i e d otherwise in this document, re sul t s of

, measurements and analyse s sha l l be pre s ented annual ly to the
S t a t e as part of the RAP Annual Report s p e c i f i e d in
S e c t i o n 3.1.
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T A B L E 15-1
G R O U N D W A T E R M O N I T O R I N G PROGRAM

O

710
711
712
001
002
003
004 a & b
0057 0 1 ( i f f l o w p e r m i t s )7 0 3 ( i f f l o w p e r m i t s )333
339
334
336
338
714
715
716
335
312
313W i t h d r a w a lW e l l PiezometersS e c . 9 / 1 6 p i ezomet er sSCS berm p i ezome t er s329
330
331

O N - S I T E M O N I T O R I N G
M O N T H L Y

A , C , F ( l s t
A , C , F ( l s t
A , C , F ( l s t
A , C , F ( l S t
A , C , F ( l s t
A , C , F
A , C , F

year)year)year)year)year)

W a t e r Leve l sW a t e r Leve l s

W a t e r Level sW a t e r Leve l sW a t e r L e v e l sA , F ( d u r i n g f l u s h )A , F ( d u r i n g f l u s h )A , F ( d u r i n g f l u s h )

Q U A R T E R L Y
A , F
A , F
A , F
A , C , F
A , C , F
A , C , F
A , C , F
A , C , F

A , F
A , F
A , F
A , F
A , F
A , F

A , FA , F ( s e e n o t e )A , F ( s e e n o t e )

A , F
A , F
A , F

A N N U A L
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C f FA , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F

A , B f C , F
A , B , C , F
A , B f C , F

A , B , C , F
A , B , C , F
A , B , C , F
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T A B L E 15-1 ( C O N T I N U E D )
G R O U N D W A T E R M O N I T O R I N G PROGRAM

r

119
137
138
139
140
141
143
144
006
007
008
010
011
114
122
129
130L i n c o l n ParkM o n i t o r i n g W e l l

O F F - S I T E M O N I T O R I N G
M O N T H L Y
A , F ( d u r i n g f l u s h )
A , F ( d u r i n g f l u s h )

A , C , F ( l s t year)A , C , F ( l s t y ear)A , C , F ( l s t year)A , C , F ( l s t year)A , C , F ( l s t year)

U , M o

Q U A R T E R L Y
4.14 A , F
4.14
4 . 1 4 , A , F
4.14
4.14
4.14
4.14
4 . 1 4 , A , F
A , F
A , C , F
A , C , F
A , C , F
A , C , F
A , F
A , F
A , F
A , F

A N N U A L
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
n w r* tr»

A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
A , B , C , F
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r

T A B L E 15-1 ( C O N T I N U E D )
G R O U N D W A T E R M O N I T O R I N G PROGRAM

P A T H W A Y M O N I T O R I N G
M O N T H L Y Q U A R T E R L Y A N N U A L

Northwe s t
0 0 9 A , C , F ( l s t year) A , C , F0 1 4 M o , W a t e r Level s A , C , F
3 2 5 U , M o , F A , B , C , F
3 3 7 U , M O , F A , B , C , F0 1 5 M o , W a t e r Level s A , C , F
3 4 2 A , F A , B , C , FPiezometers W a t e r Leve l s

N o r t h e a s t
016 Mo, W a t e r Leve l s017 Mo, W a t e r Leve l sPiezometer s W a t e r Level s

Mine S h a f t
018 M o ( f o r 1st y ear) Mo324 M o ( f o r 1 s t year) Mo

S U R F A C E W A T E R
5 2 6 U , M o , F
N O T E S :
1. The p r o p o s a l f or the Old T a i l i n g s Ponds Area f l u s h i n gprogram w i l l inc lude provis ions for moni tor ing the groundwater system around the perimeter of the area being f l u s h e d .T h i s p r o p o s a l sha l l inc lude w e l l s s u f f i c i e n t f o r d e t e c t i n g t h emovement of water f r o m the area being f l u s h e d .
2. W e l l s 312 and 313 w i l l be s ampl ed quarter ly for theparameters in l i s t s A and F. T h i s s a m p l i n g shal l continuethroughout a period of three years f o l l o w i n g s u c c e s s f u ld r i l l i n g , c o m p l e t i o n , and deve lopment of C l a s s A w e l l s 004 aand 004 b. W e l l s 004 a and 004 b wi l l be sampled according tothe s chedu l e ind i ca t ed in the above tab l e .
3. "During f l u s h * r e f e r s to the f l u s h described in S e c t i o n12.2.1.
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E X P L A N A T I O N O F D E S I G N A T O R S

Designator C o n s t i t u e n t s
A Mo, U
B A l , C d , C u , F e , N i , P b , M n , V , Z n
C SO , HCO , CO , Cl, NO , N H ^ , Na, Ca, K, Mg
F T e m p , p H , S p C , D T W , F l o w (Measured i n t h eF i e l d ) ; T D S , p H , S p C , A l k a l i n i t y (Measured i nthe L a b )

4.14 U, Ra-226, T h - 2 3 0 , Pb-210, Po-210
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15.2 R e q u i s i t e A s s e s s m e n t s and. E n g i n e e r i n g A c t i v i t i e s
1. C o t t e r s h a l l submit to the S t a t e a d e t a i l e d

m o n i t o r i n g p l a n w h i c H : i n c l u d e s a n i n s t a l l a t i o n s c h e d u l e f o r
new v e i l s and p i e z o m e t e r s .

2. C o t t e r s h a l l submit to the S t a t e an
a p p r o p r i a t e . Q A / Q C F l a n f o r t h i s m o n i t o r i n g p r o g r a m .

3. C o t t e r s h a l l submit a f i n a l c o n s t r u c t i o n
r e p o r t for any nev v e i l s or p i e z o m e t e r s c o n s t r u c t e d pur suant
to S e c t i o n 15.1, i n c l u d i n g veil l o g s .

4. C o t t e r s ha l l submit , un l e s s o t h e r w i s e
s p e c i f i e d i n t h i s do cument , r e s u l t s o f m o n i t o r i n g m e a s u r e m e n t s
and a n a l y s e s in the RAP Annual R e p o r t .

15.3 S c h e d u l e
1. C o t t e r s h a l l submit a p r o p o s e d d e t a i l e d

m o n i t o r i n g p l a n , i n c l u d i n g i n s t a l l a t i o n s c h e d u l e f o r n e v v e i l s
and p i e z o m e t e r s , and a QA/QC P l a n to the S t a t e v i t h i n one
hundred t w e n t y (120) days o f en try o f the C o n s e n t Decree by
the Cour t .

2. The S t a t e shal l act on the p l a n s v i t h i n s i x t y
( 6 0 ) days o f r e c e i p t .

3. C o t t e r shal l i m p l e m e n t the a p p r o v e d p l a n s
pursuant to the a p p r o v e d s c h e d u l e .

4. C o t t e r s h a l l submit the f i n a l c o n s t r u c t i o n
vi th in o n e hundred tventy ( 1 2 0 ) days o f c o m p l e t i n g

. c o n s t r u c t i o n o f n e v v e i l s a n d p i e z o m e t e r s . G / J - ^



5 . T h e S t a t e s h a l l a c t upon t h i s r e p o r t w i t h i n
one hundred twen ty ( 1 2 0 ) days . J*J> ^

6. C o t t i e r s h a l l submit the m o n i t o r i n g r e s u l t s
and a n a l y s e s a n n u a l l y as p a r t of the RAP Annual R e p o r t
s p e c i f i e d in S e c t i o n 3.1.

7. The S t a t e s h a l l ac t upon the Annual R e p o r t
w i t h i n o n e h u n d r e d t w e n t y ( 1 2 0 ) days o f i t s r e c e i p t .

r
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1 6 M A I N I M P O U N D M E N T
16.1 D e s c r i p t i o n of O p e r a t i o n s and R e l e v a n t•Environmental C o n d i t i o n s

The main impoundmen t i s a p o t e n t i a l source of wind
d i s p e r s e d t a i l i n g s p a r t i c u l a t e s . . C o n t r o l l i n g e x p o s u r e o f d r y
t a i l i n g s beaches in the main i m p o u n d m e n t i s a d d r e s s e d in t h i s
S e c t i o n .

16.2 Remed ia l A c t i v i t i e s
The p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

e f f e c t i v e l y minimize and m i t i g a t e the main impoundment as a
source o f wind d i s p e r s e d p a r t i c u l a t e s .

C o t t e r shal l p e r f o r m t h e f o l l o w i n g remedial
a c t i v i t i e s :

1. C o t t e r s ha l l manage the main impoundment to:
a. M i n i m i z e the area of the t a i l i n g s

b eache s ;
b. Contro l the d r y i n g of the t a i l i n g s

beache s , as n e c e s s a r y , to min imize and
m i t i g a t e p a r t i c u l a t e d i s p e r s i o n .

16.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r shal l p r e p a r e and submit to the S t a t e the

f o l l o w i n g :
1. A w r i t t e n annual summary on the

i m p l e m e n t a t i o n o f thi s remedial a c t i v i t y t o e f f e c t i v e l y
minimize and m i t i g a t e the main impoundment as a p o t e n t i a l



/ C o u r t .

source o f wind d i s p e r s e d p a r t i c i p a t e s , which s h a l l i n c l u d e , a s
a p p r o p r i a t e :

a . ' ' S u m m a r y d e s c r i p t i o n o f r e s u l t s o f
a c t i v i t i e s ; and ,

b. E x p l a n a t i o n o f u n e x p e c t e d c o n d i t i o n s and
r e s p o n s e s to any p r o b l e m s whi ch p r e v e n t
e f f e c t i v e m i n i m i z a t i o n a n d m i t i g a t i o n o f
the main i m p o u n d m e n t as a p o t e n t i a l
source o f wind d i s p e r s e d p a r t i c u l a t e s .

16.4 S c h e d u l e
C o t t e r s h a l l conduct th e s e r e m e d i a l a c t i v i t i e s

a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :
1. C o t t e r s h a l l i m p l e m e n t t h i s r emedia l a c t i v i t y

t h i r t y ( 3 0 ) days a f t e r t h e e n t r y o f t h e C o n s e n t Decree b y t h e

2. C o t t e r sha l l submi t , as par t of the BAP
Annual Repor t s p e c i f i e d in S e c t i o n 3.1., -a w r i t t e n annual
summary as d e s c r i b e d in S e c t i o n 16.3.

3. The S t a t e s h a l l act upon the Annual R e p o r t
w i t h i n o n e hundred twen ty ( 1 2 0 ) days o f i t s r e c e i p t .
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17 OLD TAILINGS PONDS AREA
^_/ 17.1 D e s c r i p t i o n of O p e r a t i o n s and Rel evantEnvironmental C o n d i t i o n s '•:: """""""""~~

T h e O l d T a i l i n g s P o n d s A r e a i s a p o t e n t i a l source
o f wind d i s p e r s e d p a r t i c i p a t e s . C o n t r o l l i n g p a r t i c u l a t e
e m i s s i o n s f r o m t h e O l d T a i l i n g s P o n d s A r e a i s a d d r e s s e d i n
t h i s S e c t i o n .

17.2 Remed ia l A c t i v i t i e s
T h e p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

e f f e c t i v e l y minimize and m i t i g a t e t h e Old T a i l i n g s Ponds A r e a
as a p o t e n t i a l source o f vind d i s p e r s e d p a r t i c u l a t e s .

C o t t e r s h a l l p e r f o r m t h e f o l l o w i n g r e m e d i a l
a c t i v i t i e s .

1. C o t t e r s h a l l r e v e g e t a t e or cover, as
' a p p r o p r i a t e , th e Old T a i l i n g s Ponds A r e a t o e f f e c t i v e l y

minimize and m i t i g a t e p a r t i c u l a t e d i s p e r s i o n .
2. In those areas where the o p e r a t i o n of the

p r o d u c t i o n i n j e c t i o n and e x t r a c t i o n ground vater f l u s h i n g
p r o g r a m ( s e e S e c t i o n 8 ) p r e v e n t s r e v e g e t a t i o n o r i n tho s e
areas where the r e v e g e t a t i o n p r o g r a m i s not s u c c e s s f u l . C o t t e r

• s h a l l , as a p p r o p r i a t e , a p p l y e i t h e r a s u r f a c e cover, such as
g r a v e l , s u r f a c t a n t , t a c t i f i e r or m u l c h , or wet the area to
e f f e c t i v e l y minimize a n d m i t i g a t e p a r t i c u l a t e d i s p e r s i o n .

17.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r sha l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
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1. A p l a n to r e v e g e t a t e or cover the Old
T a i l i n g s P o n d s A r e a , vhich s h a l l i n c l u d e :

For areas* to be r e v e g e t a t e d :
a. A r e a to be r e v e g e t a t e d ;
b. S p e c i e s to be p l a n t e d ;
c . S e e d i n g a n d / o r s t o c k i n g r a t e s ;
d . S e e d b ed p r e p a r a t i o n ;
e . M e t h o d s o f p l a n t i n g ;
f . M u l c h i n g a n d f e r t i l i z i n g s p e c i f i c a t i o n s ;
g. A m o n i t o r i n g and maint enance p l a n for

the v e g e t a t i o n ;
h. P r o p o s e d r e v e g e t a t i o n succe s s s t a n d a r d s ,

i n c l u d i n g c r i t e r i a to be mea sur ed , such
, as p e r c e n t of cover and rate of
\+^S • p r o d u c t i o n , measurement m e t h o d s , and

seasonal e f f e c t i v e n e s s ;
i. S c h e d u l e .

For areas s u b j e c t to a l t e r n a t e s u r f a c e . c o v e r or
w e t t i n g :

a. D e s c r i p t i o n and p u r p o s e of a c t i v i t i e s ;
b. S c h e d u l e ;
c. O p e r a t i o n s , i n s p e c t i o n and maint enance

p l a n ;
d. D i s c u s s i o n o f reasons f or u s e o f

a l t e r n a t e s u r f a c e cover or v e t t i n g
ins t ead o f r e v e g e t a t i o n ;C



2. A w r i t t e n r e p o r t on the c o m p l e t i o n of the
p l a n required by P a r a g r a p h 1 o f th i s S e c t i o n , which s h a l l

* .*i n c l u d e :
a. D e s c r i p t i o n o f a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;
c. D i s c u s s i o n of ac tual p e r f o r m a n c e and a

c o m p a r i s o n to the succes s s t a n d a r d s .
3. A p l a n to r e contour and to e s t a b l i s h a

s e l f - r e g e n e r a t i n g v e g e t a t i o n cover in t h e Old T a i l i n g s P o n d s
A r e a at m i l l c l o sur e and s i t e r e c l a m a t i o n pur suan t to the
a p p r o v e d . f i n a l r e c l a m a t i o n p l a n ( w h i c h i s n o t p a r t o f t h i s
R A P ) , which s h a l l i n c l u d e :

a. D e s c r i p t i o n and p u r p o s e of a c t i v i t i e s ;
b . QA/QC P l a n f o r c o n t o u r i n g o p e r a t i o n ;
c. S p e c i e s to be p l a n t e d ;
d . M e t h o d s o f p l a n t i n g ;
e. S c h e d u l e ;
f . P r o p o s e d r e v e g e t a t i o n success s t a n d a r d s ,

i n c l u d i n g ' C r i t e r i a to be m e a s u r e d , such
as p e r c e n t of cover and rate of
p r o d u c t i o n and measurement m e t h o d s .

4. A w r i t t e n annual a c t i v i t i e s summary r e g a r d i n g
the p l a n required by P a r a g r a p h 1 o f t h i s S e c t i o n , which s h a l l
i n c l u d e :
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a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ;
i , b. E x p l a n a t i o n of and r e s p o n s e to

?~:

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;
c . P r o p o s e d m o d i f i c a t i o n s to the p l a n to

e f f e c t i v e l y m i n i m i z e a n d m i t i g a t e t h e
Old T a i l i n g s P o n d s A r e a a s a p o t e n t i a l
source o f wind d i s p e r s e d p a r t i c u l a t e s .

5. A w r i t t e n f i n a l r e p o r t on the i m p l e m e n t a t i o n
and c o m p l e t i o n of the p l a n required by P a r a g r a p h 3 of t h i s
S e c t i o n , which sha l l i n c l u d e :

a. D e s c r i p t i o n of a c t i v i t i e s and r e s u l t s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
c. Q u a l i t y assurance and q u a l i t y contro l

t e v a l u a t i o n .
17.4 S c h e d u l e

C o t t e r shall conduct these remedial a c t i v i t i e s
a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :

1. W i t h i n n in e ty ( 9 0 ) days of the en t ry of a
C o n s e n t Decr e e by the C o u r t , C o t t e r s h a l l submit a p l a n
p u r s u a n t ' t o P a r a g r a p h 1 o f S e c t i o n 17.3.

2. The S t a t e s h a l l ac t upon the p l a n w i t h i n
n i n e t y ( 9 0 ) days o f r e c e i p t .

3 . C o t t e r s h a l l i m p l e m e n t t h e a p p r o v e d p l a n
required by P a r a g r a p h 1 of S e c t i o n 17.3 pur suant to the
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a p p r o v e d s c h e d u l e , but in any case no l a t e r than one (1) year
i , a f t e r S t a t e a p p r o v a l .

4. C o t t e r s h a l l submit the w r i t t e n c o m p l e t i o n
r e p o r t as r equ i r ed as P a r a g r a p h 2 of S e c t i o n 17.3 w i t h i n one
h u n d r e d t w e n t y ( 1 2 0 ) d a y s o f c o m p l e t i o n o f t h e p l a n .

5. The S t a t e s h a l l ac t upon the w r i t t e n
c o m p l e t i o n r e p o r t wi th in s i x t y ( 6 0 ) days o f i t s r e c e i p t .

6. C o t t e r s h a l l submit , as p a r t of the RAP
Annual R e p o r t s p e c i f i e d in S e c t i o n 3.1,. a w r i t t e n annual
a c t i v i t i e s summary.

7. The S t a t e s h a l l ac t upon the annual r e p o r t
w i t h i n o n e hundred twen ty ( 1 2 0 ) days o f i t s r e c e i p t .

8. As an e l ement of s i t e c l o s u r e , C o t t e r sha l l
submit a p l a n pursuant to P a r a g r a p h 3 of S e c t i o n 17.3.

' 9. The S t a t e s ha l l act upon the p l a n wi th in
n ine ty ( 9 0 ) days o f r e c e i p t .

1 0 . C o t t e r s h a l l i m p l e m e n t t h e a p p r o v e d p l a n f o r
f i n a l r e c o n t o u r i n g a n d r e v e g e t a t i n g t h e O l d T a i l i n g s P o n d s
A r e a pur suant to the a p p r o v e d s ch edu l e .

11. C o t t e r shal l submit a w r i t t e n f i n a l r e p o r t
pursuant to P a r a g r a p h 5 of S e c t i o n 17.3 w i t h i n one hundred
twenty ( 1 2 0 ) days o f c o m p l e t i o n o f f i n a l c o n t o u r i n g a n d
e s t a b l i s h m e n t o f s e l f - r e g e n e r a t i n g v e g e t a t i o n o f t h e O l d
T a i l i n g s P o n d s A r e a .

1 2 . T h e S t a t e s h a l l a c t upon t h e w r i t t e n f i n a l
r e p o r t w i th in o n e hundred twenty ( 1 2 0 ) days a f t e r i t s r e c e i p t .

•t' -161- '



16 ORE HANDLING AND ORE STOCKPILES
1-8. 1 D e s c r i p t i o n of O p e r a t i o n s and Relevant' E n v i r o n m e n t a l C o n d i t i o n s

The uranium ore at the c i t e is p r e s e n t l y
s t o c k p i l e d and h a n d l e d in two areas. One, the ore h a n d l i n g
area , i s i m m e d i a t e l y nor th o f the m i l l and i s used to f e e d the
or e h o p p e r o f t h e m i l l . The o t h e r i s a p p r o x i m a t e l y 800 t o
1000 f e e t n o r t h e a s t of the m i l l and i s used to i n v e n t o r y or

• s t o c k p i l e o r e received f r o m t h e mine s , p r i o r t o t h e o r e ' s
t r a n s p o r t to the ore h a n d l i n g area. T h e s e s t o c k p i l e s and
h a n d l i n g areas ar e p o t e n t i a l sources o f wind d i s p e r s e d
p a r t i c u l a t e s . Ore s t o c k p i l e s are a l s o a p o t e n t i a l source o f
ground and s u r f a c e water i m p a c t s .

18.2 Remedial A c t i v i t i e s
^ The p u r p o s e of these remedia l a c t i v i t i e s is to

e f f e c t i v e l y minimize and m i t i g a t e t h e uranium or e s t o c k p i l e s
and h a n d l i n g areas as p o t e n t i a l sources o f wind d i s p e r s e d
p a r t i c u l a t e s and p o t e n t i a l ground vater and s u r f a c e water
- impac t s .

C o t t e r shall p e r f o r m t h e f o l l o w i n g remedial
a c t i v i t i e s :

1. C o t t e r s h a l l c on s t ruc t and m a i n t a i n c o m p a c t e d
c lay ore p a d s with r u n o f f water c on tro l in a c cordance wi th the
p r o p o s e d d e s i g n o f t h e c o m p a c t e d c lay p a d s , a s p r e v i o u s l y '
submi t t ed by C o t t e r to the C o l o r a d o D e p a r t m e n t of B e a l t h as
p a r t o f i t s " E n g i n e e r i n g R e p o r t a n d D e s i g n S p e c i f i c a t i o n s f o r
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W a t e r a n d W a s t e M a n a g e m e n t P l a n - F a r t 1 a t Canon C i t y M i l l ,
i F r e m o n t C o u n t y , C o l o r a d o , * d a t e d J u n e 29 , 1984, V o l u m e s I and

I I . O r e s t o c k p i l e s s h ' a l l b e m a i n t a i n e d a n d o r e h a n d l i n g s h a l l
t ak e p l a c e on ly in tho se areas where t h e s e ore p a d s are
c o n s t r u c t e d and m a i n t a i n e d .

2. The ore s t o c k p i l e s s h a l l be s u b j e c t to
s u r f a c e w e t t i n g , a s n e c e s s a r y , t o e f f e c t i v e l y m i n i m i z e a n d
m i t i g a t e them as a p o t e n t i a l source of wind d i s p e r s e d
p a r t i c u l a t e s . T h e u s e o f water f o r d u s t c on tro l w i l l n o t
con taminat e s o i l s , ground water or s u r f a c e water.

3. Ore h a n d l i n g areas s h a l l not be used to
s t o c k p i l e ore u n l e s s the s t o c k p i l e s in the ore h a n d l i n g areas
are s u b j e c t t o w e t t i n g t o e f f e c t i v e l y minimize and m i t i g a t e
them as a p o t e n t i a l source of wind d i s p e r s e d p a r t i c u l a t e s .

4. The volume, area, and m o i s t u r e content of the
ore in the ore h a n d l i n g p r o c e s s s ha l l be managed to

• e f f e c t i v e l y minimize and m i t i g a t e it as a p o t e n t i a l source of
wind d i s p e r s e d p a r t i c u l a t e s .

18.3 Requi s i t e A s s e s s m e n t s and Encineer inc A c t i v i t i e s
C o t t e r s ha l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
1. A w r i t t e n f i n a l c o n s t r u c t i o n r e p o r t , which

s h a l l i n c l u d e :
a. D e s c r i p t i o n of a c t i v i t i e s and r e s u l t s ;
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b. E x p l a n a t i o n of and r e s p o n s e to
i u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;

c. f : Q u a l i t y assurance and q u a l i t y control
e v a l u a t i o n ;

d . F l a n f o r management o f t h e s e s t o c k p i l e s
t o m i n i m i z e dus t g e n e r a t i o n .

2. A w r i t t e n annual summary on the
i m p l e m e n t a t i o n o f t h e p l a n t o e f f e c t i v e l y m i n i m i z e a n d
m i t i g a t e the ore s t o c k p i l e s and ore h a n d l i n g ar ea s as
p o t e n t i a l sources o f wind d i s p e r s e d p a r t i e u l a t e s a n d . p o t e n t i a l
ground and s u r f a c e water i m p a c t s , which s h a l l i n c l u d e :

a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ,
i f any;

b. E x p l a n a t i o n of and r e s p o n s e to
u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;

c. P r o p o s e d c o d i f i c a t i o n s to the p l a n to
e f f e c t i v e l y minimize and m i t i g a t e the
uranium ore s t o c k p i l e s and ore h a n d l i n g
areas as a p o t e n t i a l source of wind
d i s p e r s e d p a r t i e u l a t e s and ground and
s u r f a c e water i m p a c t s .

18.4 S c h e d u l e
C o t t e r s h a l l conduct t h e s e r e m e d i a l a c t i v i t i e s

a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :
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1. C o t t e r shal l c o m p l e t e the c o n s t r u c t i o n o f the
c o m p a c t e d c l a y p a d s and conduct all ore h a n d l i n g a c t i v i t i e s on
t h e c l a y p a d s w i t h i n ' e n e ( 1 ) year a f t e r e n t r y o f a C o n s e n t
D e c r e e by the C o u r t .

2. c o t t e r s h a l l submit a w r i t t e n f i n a l
c o n s t r u c t i o n r e p o r t w i th in on . hundred twenty (120) day . a f t e r
c o m p l e t i o n o f construct!., o f the cl.y pad. .

3 . The S t t t e s h a l l a c t -upon the w r i t t e n f i n a l
' c o n s t r u c t i o n r epor t w i t U n one hundred tventy (120) day. a f t e r

i t s r e c e i p t .
4 . C o t t e i s h a l l i m p l e m e n t the r e m e d i a l

a c t i v i t i e s required b y P a r a g r a p h s 2, 3 and 4 of S e c t i o n 18.2
w i t h i n t h i r t y ( 3 0 ) d a y o f r e c e i p t o f t h e S t a t e ' s a p p r o v a l o f
t h e f i n a l c o n s t r u c t i o r r e p o r t .

5 . C o t t c s h a l l s u b m i t , a s ' p a r t o f t h e R A P
Annual R e p o r t s p e c i f i l in S e c t i o n 3.1, a w r i t t e a annual
summary as d e s c r i b e d V P a r a g r a p h 2 of S e c t i o n 18.3.

6. The t a t e s h a l l act upon the Annual R e p o r t
w i t h i n one hundred tW ("O) days of i t s r e c e i p t .
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1 9 C A T A L Y S T P I L E
19.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n t• Environmental C o n d i t i o n s?tT h e ' c a t a l y s t p i l e i s c o m p r i s e d o f a p p r o x i m a t e l y

500 tons o f m a t e r i a l .
19.2 R e m e d i a l A c t i v i t i e s

T h e p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o
d i s p o s e of the c a t a l y s t m a t e r i a l at a p e r m i t t e d or i n t e r i m
s t a t u s h a z a r d o u s wa s t e f a c i l i t y .

C o t t e r s h a l l p e r f o r m t h e f o l l o w i n g r e m e d i a l
a c t i v i t i e s :

1. C o t t e r s h a l l remove and d i s p o s e of the
c a t a l y s t ma t e r ia l at a p e r m i t t e d or i n t e r i m s t a t u s h a z a r d o u s
waste f a c i l i t y . C o t t e r s h a l l document such removal in
ac cordanc e with a p p l i c a b l e law.

2. C o t t e r s h a l l remove the h y p a l o n l i n e r and
d i s p o s e of i t at a p e r m i t t e d or i n t e r i m s t a t u s h a z a r d o u s was t e
f a c i l i t y or d e m o n s t r a t e that the h y p a l o n l i n e r is not a
c h a r a c t e r i s t i c hazardous waste .

3. C o t t e r sha l l v e r i f y c a t a l y & t removal by soil
s a m p l i n g , rive soil s a m p l e s c o l l e c t e d f r o m t h e area beneath
t h e E y p a l o n l i n e r t o a d e p t h o f thr e e ( 3 ) inches s h a l l b e
c o m p o s i t e d into one s a m p l e . The s a m p l e l o c a t i o n s h a l l b e
r a n d o m l y s e l e c t e d u s i n g a g r i d p a t t e r n c o m p r i s e d o f t e n ( 1 0 )
squares. At l ea s t one s a m p l e sha l l be c o l l e c t e d f r o m an area
o v e r l a i n b y c a t a l y s t . T h e c o m p o s i t e s a m p l e s h a l l b e s u b j e c t e d
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t o the C . F . t o x i e i t y t e s t p r o c e d u r e , a s s e t f o r t h in 40 C . F . R .
{ , 261.24, a n d a n a l y z e d only f o r cadmium. I f t h i s l a b o r a t o r y

t e s t r e su l t e x c e ed s IvO mg/1 o f cadmium, C o t t e r s ha l l conduct
f u r t h e r s a m p l i n g o f t h i s area p u r s u a n t t o " T e s t M e t h o d s f o r
t h e E v a l u a t i o n o f S o l i d W a s t e , P h y s i c a l / C h e m i c a l M e t h o d s "
( P u b l i c a t i o n N o . S W - 8 4 6 ) , a s c o d i f i e d i n 4 0 C . F . R . 260.11,
d a t e d J u l y 1 , 1966. T h e s a m p l e s c o l l e c t e d a n d a n a l y z e d
pursuant to the f o r e g o i n g p r o c e d u r e s ha l l be s u b j e c t e d to the
C F T o x i e i t y t e s t p r o c e d u r e a n d a n a l y z e d o n l y f o r cadmium, a n d

.these r e s u l t s . s h a l l be used to d e t e r m i n e the volume of soil
u n d e r l y i n g t h e E y p a l o n l i n e r r e q u i r i n g o f f - s i t e d i s p o s a l , i f
any.

19.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

Y review and a p p r o v a l t h e ' f o l l o w i n g :
1. A p l a n for removal and d i s p o s a l of the

c a t a l y s t mater ia l which shal l inc lude:
a. D e s c r i p t i o n o f a c t i v i t i e s ;
b. M e t h o d of removal and d i s p o s a l of the

m a t e r i a l ;
c. • S c h e d u l e .

2. A w r i t t e n f i n a l r e p o r t on the removal and/

d i s p o s a l o f t h e c a t a l y s t m a t e r i a l and th e r e s u l t s o f t e s t i n g
conduc t ed pursuant to P a r a g r a p h 3 o f S e c t i o n 19.2, which s h a l l
i n c l u d e :
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a. D e s c r i p t i o n o f a c t i v i t i e s and r e s u l t s ;
( , b. Quant i ty of m a t e r i a l removed and the

' ' l o c a t i o n o f d i s p o s a l ;
c. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;
d . T e s t r e s u l t s , i n c l u d i n g q u a l i t y

as surance and q u a l i t y c on tro l
e v a l u a t i o n s .

19.4 S c h e d u l e
C o t t e r s ha l l conduct th e s e r e m e d i a l a c t i v i t i e s

a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e ;
1. C o t t e r sha l l submit a p r o p o s e d p l a n for the

removal and d i s p o s a l o f the c a t a l y s t t o the S t a t e v i t h i n s i x t y
( 6 0 ) days o f entry by the Court o f th e C o n s e n t Decree .

. 2. The S t a t e s ha l l act upon the p r o p o s e d p l a n
vi th in s i x t y ( 6 0 ) days o f i t s r e c e i p t .

3. C o t t e r s ha l l i m p l e m e n t the d i s p o s a l p l a n in
accordance with the a p p r o v e d s c h e d u l e .

4. C o t t e r s h a l l submit a w r i t t e n f i n a l r e p o r t
w i t h i n t h i r t y ( 3 0 ) days o f c o m p l e t i o n o f removal a n d d i s p o s a l
of the c a t a l y s t mater ia l and c o m p l e t i o n of the t e s t d e s c r i b e d
in P a r a g r a p h 3 of S e c t i o n 19.2.

5. The S t a t e s ha l l a c t upon the f i n a l removal
r e p o r t w i t h i n s i x t y ( 6 0 ) days o f i t s r e c e i p t .
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20 Y E L L O W C A K E D R Y E R
20.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n tE n v i r o n m e n t a l C o n d i t i o n s

The y e l l o w c a k e d r y e r s t a c k i s a p o t e n t i a l source
o f wind d i s p e r s e d p a r t i c u l a t e s .

20.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

e f f e c t i v e l y m i n i m i z e a n d m i t i g a t e t h e y e l l o w c a k e d r y e r s t a c k
• as a p o t e n t i a l source of vind d i s p e r s e d p a r t i c u l a t e s .

C o t t e r s ha l l p e r f o r m t h e f o l l o w i n g r e m e d i a l
a c t i v i t i e s :

1. C o t t e r s h a l l submit e i t h e r a r e p o r t to
s u b s t a n t i a t e that current e m i s s i o n contro l t e c h n o l o g y i s best
a v a i l a b l e t e c h n o l o g y o r a p r o p o s a l f o r a p p l i c a t i o n o f be s t
a v a i l a b l e t e c h n o l o g y at the y e l l o w c a k e dryer s tack.

2. The y e l l o w c a k e d r y e r shal l be o p e r a t e d in
•accord wi th C o l o r a d o R a d i o a c t i v e M a t e r i a l s L i c e n s e 369-01S a n d

th e C o l o r a d o Rules and R e g u l a t i o n s P e r t a i n i n g t o R a d i a t i o n
C o n t r o l .

20.3 Requ i s i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
1. A r e p o r t to s u b s t a n t i a t e that the t e c h n o l o g y

p r e s e n t l y used on the y e l l o w c a k e dryer is the best a v a i l a b l e ,
which s h a l l i n c l u d e :
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a. D e s c r i p t i o n of a v a i l a b l e t e c h n o l o g y and
( , i t s e f f e c t i v e n e s s ;

b . ? / D e s c r i p t i o n o f t e c h n o l o g y p r e s e n t l y used
a n d i t s e f f e c t i v e n e s s ;

c. D i s c u s s i o n of m e t h o d s to maximize
e f f e c t i v e n e s s o f t e c h n o l o g y p r e s e n t l y i n
use.

2. As d e t e r m i n e d by the S t a t e , i f the best
a v a i l a b l e t e c h n o l o g y i s not in use, a p l a n to i n s t a l l , o p e r a t e
and~mainta in the best a v a i l a b l e ' t e c h n o l o g y , which shal l
i n c l u d e ;

a. D e s c r i p t i o n of a v a i l a b l e t e c h n o l o g y and
i t s e f f e c t i v e n e s s ;

b. D e s c r i p t i o n of t e c h n o l o g y to be used and
. i t s e f f e c t i v e n e s s ;

c. QA/QC P l a n ;
d. S c h e d u l e ;
e. O p e r a t i o n s and maintenance p l a n .

3. ' A w r i t t e n f i n a l c o n s t r u c t i o n r e p o r t if new
t e c h n o l o g y i s i n s t a l l e d , which s h a l l i n c l u d e :

a. • A c c t t r t f t r - a f f - b u t l t r - d r a w i n g s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
c. Q u a l i t y a s surance and q u a l i t y control

e v a l u a t i o n s ;
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d. O p e r a t i o n s and main t enanc e p l a n .
A w r i t t e n annual summary, which sha l l

i n c l u d e :

r

a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;
c . C o m p a r i s o n o f ac tual p e r f o r m a n c e o f the

y e l l o w c a k e d r y e r t o the best a v a i l a b l e
t e c h n o l o g y ;

d. Q u a l i t y assurance and q u a l i t y contro l
e v a l u a t i o n s ;

e. P r o p o s e d m o d i f i c a t i o n s to the p l a n to
e f f e c t i v e l y minimize a n d m i t i g a t e t h e
y e l l o w c a k e dryer as a p o t e n t i a l source
o f wind d i s p e r s e d p a r t i c u l a t e s .

20.4 S c h e d u l e
C o t t e r s ha l l conduct th e s e r e m e d i a l a c t i v i t i e s

a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :
1. C o t t e r s ha l l submit the r e p o r t , required by

P a r a g r a p h 1 o f S e c t i o n 20.3, w i t h i n s i x t y ( 6 0 ) d a y s a f t e r t h e
e n t r y of a Consent Decree by the C o u r t .

2. The S t a t e s h a l l act upon the r e p o r t required
b y P a r a g r a p h 1 o f S e c t i o n 20.3, w i t h i n s i x t y ( 6 0 ) days o f i t s
r e c e i p t .
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3. C o t t e r shal l submit the p l a n required by
v . P a r a g r a p h 2 o f S e c t i o n 20.3 w i t h i n s i x t y ( 6 0 ) days o f t h e

entry of the Consent / D e c r e e by the C o u r t , i f a r epor t pursuant
to P a r a g r a p h 1 of S e c t i o n 20.3 i s not s u b m i t t e d , or w i t h i n
s i x t y ( 6 0 ) days o f t h e S t a t e ' s d e t e r m i n a t i o n that t h e best
a v a i l a b l e t e c h n o l o g y is not in use , if a r e p o r t p u r s u a n t to
P a r a g r a p h 1 o f S e c t i o n 20 .3 . i s s u b m i t t e d .

4. The S t a t e s h a l l a c t upon th e p l a n w i t h i n
s i x t y ( 6 0 ) days o f i t s r e c e i p t .

5 . C o t t e r s h a l l ' i m p l e m e n t t h e p l a n required b y
P a r a g r a p h 2 of S e c t i o n 20.3 pursuant to the a p p r o v e d s c h e d u l e .

6. C o t t e r s h a l l submit a w r i t t e n f i n a l
c o n s t r u c t i o n r e p o r t wi thin one hundred twenty (120) days o f

^_ c o m p l e t i o n o f i n s t a l l a t i o n o f best a v a i l a b l e t e c h n o l o g y , i f
« , required pursuant to P a r a g r a p h 2 of S e c t i o n 20.3.

7. The S t a t e s h a l l a c t upon th e w r i t t e n f i n a l
c on s t ruc t i on r epor t within one hundred twenty (120) days a f t e r
r e c e i p t .

6. C o t t e r shal l submit , as part of the RAP
Annual R e p o r t s p e c i f i e d in S e c t i o n 3.1, a w r i t t e n annual

.. summary as d e s c r i b ed in S e c t i o n 20.3.
9. The S t a t e s h a l l ac t upon the Annual R e p o r t

wi th in o n e hundred twenty ( 1 2 0 ) days a f t e r r e c e i p t .
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2 1 O N - S I T E S O I L S
21.1 D e s c r i p t i o n of O p e r a t i o n s and RelevantEnvironmenta l C o n d i t i o n sr :

F a r t i c u l a t e s a c e d i s p e r s e d f r o m t h e sources
i d e n t i f i e d in S e c t i o n s 16, 17, 18 and 20 to s o i l s bo th on and
o f f t h e s i t e . T h e on-s i t e s o i l s then serve a s a p o t e n t i a l
s e c o n d a r y source o f wind d i s p e r s e d p a r t i c u l a t e s .

21.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

e f f e c t i v e l y m i n i m i z e and m i t i g a t e t h e s o i l s on th e m i l l s i t e
a s a p o t e n t i a l s e c o n d a r y source o f wind d i s p e r s e d p a r t i c u l a t e s
and to p r o v i d e for so i l c l e a n u p at m i l l c l o s u r e .

C o t t e r shal l p e r f o r m t h e f o l l o w i n g r e m e d i a l
a c t i v i t i e s :

•1. C o t t e r sha l l r e v e g e t a t e al l on-site s o i l s ,
with the e x c e p t i o n - o f s o i l s in areas where r e v e g e t a t i o n is
p r e v e n t e d by mi l l o p e r a t i o n s or by remedia l a c t i v i t i e s
conducted in accord with this Remedial A c t i o n F l a n or where

« *e x i s t i n g v e g e t a t i o n p r o v i d e s adequate cover as d e t e r m i n e d by
the s t a n d a r d s d e v e l o p e d in the r e v e g e t a t i o n p l a n required in
thi s S e c t i o n , to e f f e c t i v e l y minimize and m i t i g a t e wind
d i s p e r s i o n .

2. In areas where r e v e g e t a t i o n is p r e v e n t e d by
mi l l o p e r a t i o n s , with t h e e x c e p t i o n o f roads ( s e e S e c t i o n 2 2 ) ,
and in areas where r e v e g e t a t i o n is p r e v e n t e d by remedial
a c t i v i t i e s conduc t ed i n accord with t h i s R e m e d i a l A c t i o n F l a n ,
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C o t t e r s ha l l a p p l y e i th er a s u r f a c e cover, such as g r a v e l ,
s u r f a c t a n t s , t a c t i f i e r s , or m u l c h , or vet the area to
e f f e c t i v e l y min imiz e ^ a ' n d m i t i g a t e wind d i s p e r s i o n .

3. As an e l ement of m i l l c l o sure and s i t e
r e c l a m a t i o n , C o t t e r s h a l l :

a. Conduc t a c a l i b r a t e d gamma
s c i n t i l l o m e t e r survey on a one hundred
( 1 0 0 ) square m e t e r g r i d in accord w i t h
c a l i b r a t i o n and measurement p r o c e d u r e s
c o n s i s t e n t w i th t h e p r o c e d u r e s o f t h e
C o l o r a d o D e p a r t m e n t o f H e a l t h ;

b. Conduc t a soi l s a m p l e survey to c o n f i r m
t h e f i n d i n g s o f t h e s c i n t i l l o m e t e r

_. .survey in accord with a s a m p l i n g
V i p r o t o c o l u t i l i z i n g t h e unbalanced

hierarchi ca l a n a l y s i s o f variance
t e chnique s , a s s p e c i f i e d in S a m p l i n g
D e s i g n s f o r G e o c h e m i c a l B a s e l i n e S t u d i e s
in the C o l o r a d o Oil S h a l e Region: A
Manual f o r P r a c t i c a l A p p l i c a t i o n , U . S .
D e p a r t m e n t o f E n e ' r g y , J u n e 1960
( D . O . E . / E V / 1 0 2 S 6 - 2 ) or o ther a n a l y s i s
a p p r o v e d by th e S t a t e . . A l l so i l s a m p l e s
sha l l be ana lyzed for radium-226, and
m o l y b d e n u m , e x c e p t f o r s a m p l e s c o l l e c t e d
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f r o m t h e O l d T a i l i n g s P o n d s A r e a , which
s h a l l b e a n a l y z e d o n l y f o r r a d i u m - 2 2 6 .

c. ?:-*Based on the gamma s c i n t i l l o m e t e r survey
and th e s o i l s a m p l e survey, C o t t e r s h a l l
remove a l l so i l c o n t a i n i n g
c o n c e n t r a t i o n s o f r a d i u m - 2 2 6 , a v e r a g e d
over area s of 100 square m e t e r s , which
is g r e a t e r than the b a c k g r o u n d mean by
more than:
i . f i v e ( 5 ) p i c o C u r i e s p e r gram

( p C i / g ) a v e r a g e d over t h e f i r s t
f i f t e e n ( 1 5 ) c e n t i m e t e r s ( c m )
b e low the s u r f a c e , or

i i . f i f t e e n ( 1 5 ) p i c o C u r i e s p e r gram
k , ( p C i / g ) averaged over f i f t e e n ( 1 5 )

c e n t i m e t e r ( c m ) t h i c k l a y e r s more
than f i f t e e n ( 1 5 ) c e n t i m e t e r s ( c m )
be low th e s u r f a c e .

d. Based on the soil s a m p l e survey. C o t t e r
s ha l l remove al l so i l c o n t a i n i n g
concentrations o f m o l y b d e n u m , a v e r a g e d
over areas of 100 square m e t e r s , which
is g r e a t e r than the background range by
more than f i f t e . e n ( 1 5 ) m i l l i g r a m s p e r
k i l o g r a m ( m g / k g ) averaged over t h e f i r s t
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f i f t e e n ( I S ) c e n t i m e t e r s ( c m ) below t h e
s u r f a c e . I n t h e O l d T a i l i n g s Ponds

• A r e a , s o i l removal s h a l l not be required
based upon the m o l y b d e n u m
c o n c e n t r a t i o n s .

e. D i s p o s e of all removed soil in the main
or s e c o n d a r y i m p o u n d m e n t s and e s t a b l i s h
s e l f r e g e n e r a t i n g v e g e t a t i o n cover i n
all areas where soil removal has
e l i m i n a t e d the v e g e t a t i o n cover or -
reduced the v e g e t a t i o n cover to b e l ow
the s t a n d a r d s d e v e l o p e d in the
r e v e g e t a t i o n p l a n required in
P a r a g r a p h 1 of S e c t i o n 21.3.

21.3 R e q u i s i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n to revege.tate or cover the on-site

s o i l s , which s h a l l i n c l u d e :
For areas to be r e v e g e t a t e d :
a. S p e c i e s to be p l a n t e d ;
b . S e e d i n g a n d / o r s t o c k i n g r a t e s ;
c. S e e d bed p r e p a r a t i o n ;
d . M e t h o d s o f p l a n t i n g ;
e . K u l c h i n g a n d f e r t i l i z i n g s p e c i f i c a t i o n s ;

.



f . A m a i n t e n a n c e p l a n f o r t h e r e v e g e t a t i o n ;
g . P r o p o s e d r e v e g e t a t i o n succes s s t a n d a r d s ,

? ' i n c l u d i n g c r i t e r i a t o b e m e a s u r e d , such
as p e r c e n t of cover and rate of
p r o d u c t i o n , measurement m e t h o d s , a n d
s ea sonal e f f e c t i v e n e s s ;

h. S c h e d u l e .
F o r areas s u b j e c t t o a l t e r n a t e s u r f a c e cover

or w e t t i n g :
a. D e s c r i p t i o n and p u r p o s e o f a c t i v i t i e s ;
b. S c h e d u l e ;
c. O p e r a t i o n s , i n s p e c t i o n and main t enanc e

p l a n ;
f d. D i s c u s s i o n of reasons for use of

a l t e r n a t e s u r f a c e cover or v e t t i n g •
i n s t e a d o f r e v e g e t a t i o n .

2. A w r i t t e n r e p o r t on the c o m p l e t i o n of the
p l a n required by P a r a g r a p h 1 o f t h i s " S e c t i o n , which s h a l l
i n c l u d e :

a. D e s c r i p t i o n o f a c t i v i t i e s ;
b.. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
c. D i s c u s s i o n of actual p e r f o r m a n c e and a

c o m p a r i s o n to the succe s s s t a n d a r d s .



3. A p l a n to conduct the gamma s c i n t i l l o m e t e r
V_y survey and coil s a m p l e survey and to remove and d i s p o s e of the*

soil and to e s t a b l i s h 1 s e l f - r e g e n e r a t i n g v e g e t a t i o n cover, as
required by P a r a g r a p h 3 o f S e c t i o n 21 .2 , which s h a l l i n c l u d e :

a. For gamma s c i n t i l l o m e t e r and soi l s a m p l e
survey:
i . D e s c r i p t i o n of m e t h o d s and

p r o c e d u r e s f o r gamma
s c i n t i l l o m e t e r survey;

i i . D e s c r i p t i o n o f m e t h o d s and
p r o c e d u r e s f o r soil s a m p l e survey;

i i i . D e s c r i p t i o n o f m e t h o d s and
p r o c e d u r e s to remove and d i s p o s e
o f t h e s o i l ;

iv. QA/QC p l a n .
b . F o r e s t a b l i s h m e n t o f s e l f - r e g e n e r a t i n g

v e g e t a t i o n cover:
i. D e s c r i p t i o n and p u r p o s e s of

a c t i v i t i e s ;
i i . QA/QC F l a n f o r c o n t o u r i n g

o p e r a t i o n s , i f nec e s sary;
i i i . S p e c i e s t o be p l a n t e d ;
iv. S e e d bed p r e p a r a t i o n ;
v . M e t h o d s o f p l a n t i n g ;
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v i . . P r o p o s e d s e l f - r e g e n e r a t i n g
\^ v e g e t a t i o n succes s s t a n d a r d s ,

? r i n c l u d i n g c r i t e r i a t o b e measured.,
such as p e r c en t of cover and rate
o f p r o d u c t i o n , and m e a s u r e m e n t
m e t h o d s ;

vii. S c h e d u l e .
4. A w r i t t e n annual a c t i v i t i e s summary r e g a r d i n g

t h e p l a n r e q u i r e d by P a r a g r a p h 1 o f t h i s S e c t i o n , which s h a l l
i n c l u d e :

a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
c. P r o p o s e d m o d i f i c a t i o n s to the p l a n to

e f f e c t i v e l y minimize a n d m i t i g a t e t h e
on-s i t e s o i l s as a p o t e n t i a l s e c o n d a r y
source o f wind d i s p e r s e d p a r t i c u l a t e s .

5. A w r i t t e n f i n a l r e p o r t on the gamma
s c i n t i l l o m e t e r survey/ soil s a m p l e survey, and i m p l e m e n t a t i o n

• •»»of the p l a n for soil removal and d i s p o s a l and e s t a b l i s h m e n t of
s e l f - r e g e n e r a t i n g v e g e t a t i o n cover as r equired by P a r a g r a p h 3
o f S e c t i o n 2 1 . 2 , ' w h i c h s ha l l i n c l u d e :

a. D e s c r i p t i o n o f a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
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c . T o p o g r a p h i c map w i th a p p r o x i m a t e g r i d
V > • -• '^~-^ • l o c a t i o n s ;

d. ? ? " V a l u e s and range s o f m e t e r r e a d i n g s ;
e. Q u a n t i t y of soi l r emoved;
f . Q u a l i t y assurance and q u a l i t y control

e v a l u a t i o n s .
21.4 S c h e d u l e

C o t t e r s h a l l conduct t h e s e r e m e d i a l a c t i v i t i e s
a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :

1. W i t h i n ninety ( 9 0 ) days o f the entry of a
C o n s e n t Decr e e by the C o u r t , C o t t e r s h a l l submit a p l a n
pur suan t to P a r a g r a p h 1 in S e c t i o n 21.3.

2. The S t a t e s h a l l ac t upon the p l a n v i t h i n
/ • " n i n e t y ( 9 0 ) days o f r e c e i p t .
V»y 3. C o t t e r sha l l i m p l e m e n t the a p p r o v e d p l a n

required by P a r a g r a p h I of S e c t i o n 21.3 pursuant to the
a p p r o v e d s c h e d u l e , but in any ease , no l a t e r than one (1) year
a f t e r S t a t e a p p r o v a l .

4. C o t t e r s h a l l submit a w r i t t e n c o m p l e t i o n
r e p o r t as required by P a r a g r a p h 2 of S e c t i o n 21.3 wi th in one
hundred twenty ( 1 2 0 ) days o f c o m p l e t i o n o f t h e p l a n .

5. C o t t e r s h a l l s u bmi t , as par t of the RAP
Annual R e p o r t s p e c i f i e d in S e c t i o n 3.1, a w r i t t e n annual
a c t i v i t i e s summary as d e s c r i b e d in S e c t i o n 21.3.



6. The S t a t e c h & l l a c t upon th e annual r e p o r t
V._-/ w i t h i n one hundred and tven ty ( 1 2 0 ) days o f i t s r e c e i p t .

7. As an e l e m e n t of m i l l c l o s u r e and s i t e
r e c l a m a t i o n , C o t t e r s h a l l submit a p l a n f o r t h e gamma
s c i n t i l l o m e t e r survey, so i l s a m p l e survey, so i l removal and
d i s p o s a l and s e l f - r e g e n e r a t i n g v e g e t a t i o n p l a n , a s r e q u i r e d by
P a r a g r a p h 3 o f S e c t i o n 21.3.

6. The S t a t e s h a l l ac t upon the survey s , removal
p l a n , a n d s e l f - r e g e n e r a t i n g v e g e t a t i o n p l a n w i t h i n o n e h u n d r e d
a n d e i g h t y ( 1 8 0 ) days o f i t s r e c e i p t .

9. C o t t e r s h a l l i m p l e m e n t the s urvey s , removal
p l a n , and r e v e g e t a t i o n p l a n pur suant t o t h e a p p r o v e d s c h e d u l e .

10. C o t t e r s h a l l submit a w r i t t e n f i n a l r e p o r t
- w i t h i n s i x t y ( 6 0 ) days o f c o m p l e t i o n o f t h e gamma

A^y s c i n t i l l o m e t e r survey, soil s a m p l e survey, i m p l e m e n t a t i o n o f
soil removal a n d d i s p o s a l , a n ' d e s t a b l i s h m e n t o f
s e l f - r e g e n e r a t i n g v e g e t a t i o n cover.

11. The S t a t e s h a l l ac t upon the w r i t t e n f i n a l
r e p o r t w i th in o n e hundred a n d e i g h t y ( 1 8 0 ) day s a f t e r i t s
r e c e i p t .
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22 ROADS
22.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n tEnvironmental C o n d i t i o n sftThe road s on-s i t e ace a p o t e n t i a l source o f

w i n d b l o w n p a r t i c i p a t e s .
22.2 R e m e d i a l A c t i v i t i e s

The p u r p o s e o f th e s e r e m e d i a l a c t i v i t i e s i s t o
e f f e c t i v e l y minimize and m i t i g a t e the roads as a p o t e n t i a l

• source o f w indb lown p a r t i c u l a t e s .
C o t t e r s h a l l water th e roads wi th uncon tamina t ed

water on the mi l l s i t e as nece s sary to e f f e c t i v e l y minimize
and m i t i g a t e a ir d i s p e r s i o n .

22.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r shal l p r e p a r e and submit to the S t a t e f or

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n for w a t e r i n g the roads on the mi l l

s i t e , which shall include:
a. D e s c r i p t i o n and p u r p o s e of a c t i v i t i e s ;
b. S c h e d u l e .

2. A wr i t t en annual a c t i v i t i e s summary on the
w a t e r i n g of the roa.ds to e f f e c t i v e l y min imiz e and m i t i g a t e air
d i s p e r s i o n , which shal l in c lude:

a. D e s c r i p t i o n and r e s u l t s of a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to .

u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
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c. P r o p o s e d n o d i f i c a t i o n c to the p l a n to
^-^ cont inue to e f f e c t i v e l y min imize and

- m i t i g a t e the roads as a p o t e n t i a l source
o f wind d i s p e r s e d p a r t i c u l a t e s .

22.4 S c h e d u l e
1. C o t t e r s h a l l submit a p l a n f or w a t e r i n g th e

roads on-s i t e w i t h i n t h i r t y ( 3 0 ) days o f a p p r o v a l o f t h e e n t r y
of a C o n s e n t Decree by the C o u r t .

2. The S t a t e s ha l l a c t upon th e p l a n w i t h i n
t h i r t y ( 3 0 ) days o f r e c e i p t .

3 . C o t t e r s h a l l i m p l e m e n t t h e p l a n f o r w a t e r i n g
the roads on-site pursuant to the a p p r o v e d s c h e d u l e .

4. C o t t e r s h a l l s u b m i t , as p a r t of the RAP
s Annual R e p o r t s p e c i f i e d in S e c t i o n 3.1, a w r i t t e n annual

\~*S summary as d e s c r i b e d in P a r a g r a p h 2 of S e c t i o n 22.3.
5. The S t a t e s h a l l ac t upon the Annual R e p o r t

w i t h i n one hundred and twenty ( 1 2 0 ) days o f i t s r e c e i p t .

C



2 3 A I R M O N I T O R I N G
23.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n tE n v i r o n m e n t a l C o n d i t i o n s

A number of p o t e n t i a l sources of wind d i s p e r s e d
p a r t i c u l a t e s e x i s t on the s i t e . T h e s e p o t e n t i a l sources
i n c l u d e the main and s e condary i m p o u n d m e n t s , the Old T a i l i n g s
P o n d s A r e a , the ore s t o c k p i l e and ore h a n d l i n g ar ea , and the
y e l l o w c a k e d r y e r . R e m e d i a l a c t i o n s t o m i t i g a t e t h e s e a r e a s a s
p o t e n t i a l sources o f p a r t i c u l a t e s a r e a d d r e s s e d in
S e c t i o n s 16, 17, 16, 20, 21 and 22.

23.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

m o n i t o r t h e wind d i s p e r s i o n o f p a r t i c u l a t e s , t o . e v a l u a t e t h e
amount o f p a r t i c u l a t e s l e a v i n g the m i l l s i t e by the medium of
air, and to e v a l u a t e the e f f e c t i v e n e s s o f o ther r e m e d i a l
a c t i v i t i e s .

C o t t e r shal l p e r f o r m t h e f o l l o w i n g r emedia l
a c t i v i t i e s :

1. Cont inue to o p e r a t e and mainta in seven (7)
e x i s t i n g cont inuous air s a m p l e r s at the l o c a t i o n s shown on the
F i g u r e 23-1.

2 . I n s t a l l , o p e r a t e , a n d m a i n t a i n t w o ( 2 ) -
a d d i t i o n a l event-ac tuat ed air s a m p l e r s at the l o c a t i o n s shown
on F i g u r e 23-1.

a. The eas t boundary event a c t u a t e d air
s a m p l e r s h a l l o p e r a t e only when the wind

-



d i r e c t i o n i s f r o m b e twe en two hundred
V y a n d t w e n t y - f i v e ( 2 2 5 ) d e g r e e s

r r( s o u t h w e s t ) and three hundred and
f i f t e e n ( 3 1 5 ) d e g r e e s ( n o r t h w e s t ) a n d
t h e wind s p e e d i s f o u r ( 4 ) m i l e s p e r
hour or g r e a t e r ,

b. The west b oundary event a c t u a t e d air
s a m p l e r s h a l l o p e r a t e o n l y when the wind
d i r e c t i o n i s f r o m b e tween n i n e t y ( 9 0 )
d e g r e e s ( e a s t ) and one hundred and
e i g h t y ( 1 8 0 ) d e g r e e s ( s o u t h ) a n d t h e
wind s p e e d i s f o u r ( 4 ) m i l e s p e r hour o r
g r e a t e r ,

c. The two event a c t u a t e d air s a m p l e r srv . s ha l l be e q u i p p e d wi th r e c o r d i n g d e v i c e s
which w i l l a l l o w d e t e r m i n a t i o n o f
o p e r a t i n g time and volume of air
s a m p l e d .

3 . The event a c tua t ed a i r s a m p l e r f i l t e r s s h a l l
be analyzed f o r :

a~. U r a n i u m ;
b. T h o r i u m - 2 3 0 ;
c. Radium-226;
d . T o t a l s u s p e n d e d p a r t i c u l a t e s u s i n g pre-

a n d p o s t - s a m p l i n g f i l t e r w e i g h t s .
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4 . T h e c on t inuou s a i r s a m p l e r f i l t e r s s h a l l b e
— a n a l y z e d i n a c c o r d a n c e w i th U . S . N u c l e a r R e g u l a t o r y C o m m i s s i o n

R e g u l a t o r y G u i d e 4.14V
5 . A f t e r t h r e e year s o f d a t a c o l l e c t i o n . C o t t e r

s h a l l submit a r e p o r t e v a l u a t i n g t h e c a p a b i l i t y a n d u s e f u l n e s s
o f t h e e v e n t - a c t u a t e d a ir s a m p l e r s t o a ch i ev e th e p u r p o s e s s e t
f o r t h in S e c t i o n 23.2. Equipment adequacy s h a l l be j u d g e d on
t h e bas i s o f d a t a c a p t u r e e f f i c i e n c y and s u i t a b i l i t y o f a i r
q u a l i t y d a t a c o l l e c t e d . C o t t e r s h a l l p r o p o s e m o d i f i c a t i o n o f
t h e e v e n t - a c t u a t e d s a m p l i n g p r o g r a m , i f n e c e s s ary . C o t t e r
s h a l l i m p l e m e n t t h e S t a t e a p p r o v e d m o d i f i c a t i o n .

23.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l th e f o l l o w i n g :
1. A m o n i t o r i n g p l a n , which s h a l l i n c l u d e :

a. D e s c r i p t i o n o f e x i s t i n g a ir s a m p l e r s ;
b. Des ign of and i n s t a l l a t i o n p r o c e d u r e s

f o r event-actuated a i r s a m p l e r s ;
c. S c h e d u l e ;
d. O p e r a t i o n s and ma in t enanc e p l a n ;
e . M o n i t o r i n g s c h e d u l e ;
f . QA/QC P l a n . "

2. A w r i t t e n r e p o r t on the i n s t a l l a t i o n of the
e v e n t - a c t u a t e d a i r s a m p l e r s , which s h a l l i n c l u d e :

a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ;
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b. E x p l a n a t i o n of and r e s p o n s e to
u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;

c. - r ' Q u a l i t y a s surance and q u a l i t y contro l
e v a l u a t i o n s .

3. A w r i t t e n q u a r t e r l y r e p o r t on the r e s u l t s of
t h e m o n i t o r i n g p r o g r a m , which s h a l l i n c l u d e :

a. D e s c r i p t i o n and r e s u l t s o f a c t i v i t i e s ;
b. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s ;
c. Q u a l i t y a s suranc e and q u a l i t y c o n t r o l

e v a l u a t i o n s ;
d . M o n i t o r i n g r e s u l t s .

4. A. r e p o r t pur suant to. P a r a g r a p h 5 ,
S e c t i o n 23.2.

23.4 S c h e d u l e
C o t t e r s h a l l conduct th e s e r e m e d i a l a c t i v i t i e s

a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :
1. C o t t e r s h a l l submit a p r o p o s e d m o n i t o r i n g

p l a n t o t h e S t a t e wi th in o n e hundred twen ty ( 1 2 0 ) days o f
en t ry by the Court of the Cons en t Decree .

2 . The S t a t e s h a l l a c t upon th e p l a n w i t h i n
s i x t y ( 6 0 ) days o f r e c e i p t .

3. C o t t e r s ha l l i m p l e m e n t the a p p r o v e d p l a n
pur suan t t o th e a p p r o v e d s c h e d u l e .
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4. C o t t e r sha l l submit an i n s t a l l a t i o n r e p o r t to
^_y the S t a t e w i t h i n one hundred twenty ( 1 2 0 ) day s o f the

c o m p l e t i o n o f i n s t a l l a t i o n a c t i v i t i e s .
5. The S t a t e s h a l l ac t on the i n s t a l l a t i o n

r e p o r t w i t h i n o n e h u n d r e d t w e n t y ( 1 2 0 ) d a y s o f r e c e i p t .
6. C o t t e r s h a l l submit q u a r t e r l y r e p o r t s t o th e

S t a t e w i t h i n n i n e t y ( S O ) days f r o m t h e e n d o f each quar t e r .
7 . The S t a t e s ha l l a c t upon th e r e p o r t s w i t h i n

n i n e t y ( 9 0 ) days o r a s a p p r o p r i a t e .
6. C o t t e r shall submit the r e p o r t required by

P a r a g r a p h 5 o f S e c t i o n 23.2 n i n e t y ( 9 0 ) days a f t e r t h e
c o l l e c t i o n o f thre e year s o f e v e n t - a c t u a t e d a i r q u a l i t y d a t a .

9. The S t a t e s h a l l a c t upon t h i s r e p o r t w i th in
s i x t y ( 6 0 ) days o f i t s r e c e i p t .

\^/ 10. C o t t e r s ha l l i m p l e m e n t any m o d i f i c a t i o n s to
the event-ac tua t ed m o n i t o r i n g p r o g r a m w i t h i n one hundred
e i g h t y ( 1 8 0 ) days o f S t a t e a p p r o v a l .
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. 2 4 S I T E A D J A C E N T S O I L
24.1 Descr ip t i on of Operations and RelevantEnvironmental C o n d i t i o n s

P a r t i c u l a t e s are d i sp er s ed f r o m the sources
i d e n t i f i e d in the RAP to s o i l s o f f the site. O f f - s i t e land
use is described in S e c t i o n 2.2.

24.2 Remedial A c t i v i t i e s
The purpo s e of these remedial a c t iv i t i e s is to

e f f e c t i v e l y minimize and m i t i g a t e the o f f - s i t e s o i l s as a
p o t e n t i a l secondary source of wind d i s p e r s e d p a r t i c u l a t e s and
of s u r f a c e water sediment t r a n s p o r t , to restrict access to
impac t ed s o i l s , i f any, and to reduce cons t i tuent
concentra t ions in s o i l s to background range.

C o t t e r sha l l p e r f o r m t h e f o l l o w i n g remedial
a c t i v i t i e s .

1. Cot t e r shal l submit a report. The purpo s e s
of th i s report are to determine the adequacy of all e x i s t i n g
radium-226 s o i l s data for use in d e t e r m i n a t i o n of the l o c a t i o n
of g r a z i n g r e s tr i c t i on f e n c e s and to document the g r a z i n g uses
o f a d j a c e n t l a n d s . The S t a t e s h a l l review thi s report f o r i t s
adequacy to addre s s soil data needs.

2. Cot t er s h a l l , i f required by the S t a t e ,
conduct a s u p p l e m e n t a l s o i l s survey of the s o i l s a d j a c e n t to
the m i l l site. The site a d j a c e n t soil survey area is d e f i n e d
as b eg inning at the re s tr ic t ed area boundary and cont inuing
outward f r o m that boundary until concentrations of radium-226



a r e below f i v e ( 5 ) p i c oCur i e s p e r gram ( p c i / g ) above
background range averaged over the upper f i f t e e n ( 1 5 )
centimeters o f s o i l . If the e x i s t i n g soil da ta do not result
i n j o i n t approva l o f t h e f i v e ( 5 ) p i c oCur i e p e r gram ( p C i / g )
above background range b o u n d a r y ( i e s ) , then C o t t e r sha l l
conduct thi s s u p p l e m e n t a l survey. The s u p p l e m e n t a l survey
s h a l l inc lude:

a. A cal ibrated gamma s c i n t i l l o m e t e r survey
in accord with c a l i b r a t i o n and
measurement procedures consis tent with
procedures o f the C o l o r a d o Department o f
H e a l t h ;

b . S o i l s a m p l i n g , i f necessary;
^̂r c. All soil sample s shal l be analyzed for
^"""'^ radium-226.

3. Based on e x i s t i n g soil da ta pre s ented in the
report on all e x i s t ing soil da ta or on the r e su l t s of the
s u p p l e m e n t a l s i te a d j a c e n t soil survey (see P a r a g r a p h 2 o f
th i s S e c t i o n ) , C o t t e r s h a l l , except where e s t a b l i s h e d that
g r a z i n g does not occur/ erect and main ta in f e n c e s to prevent
g r a z i n g in all areas where the concentrat ion of radium-226 is
greater than the background range by more than f i v e (5)
p i c o C u r i e s p e r gram ( p C i / g ) averaged over t h e f i r s t f i f t e e n
( 1 5 ) c ent imeter s ( c m ) below t h e s u r f a c e .
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4. As a part of m i l l closure and si te
rec lamat ion, Co t t e r s h a l l :

a. Conduct a s i te closure soil survey of
off site s o i l s in areas contiguous to
the s i t e , which were not surveyed in
c o n j u n c t i o n with the pa thway management
program (see S e c t i o n 29) . The survey
shal l inc lude a soil ca l i bra t ed gamma
s c i n t i l l o m e t e r survey on a one hundred
( 1 0 0 ) square meter grid in accord with
the ca l i b ra t i on and measurement
procedure s consis tent wi th the
procedures e s t a b l i s h e d by the C o l o r a d o

' Department o f H e a l t h .
b. Conduct a s i te c losure soil s a m p l e

survey to c o n f i r m the r e su l t s of the
survey required in P a r a g r a p h 4.a. of
thi s S e c t i o n in accord with a s a m p l i n g
pro t o co l u t i l i z i n g the unbalanced
hierarchical a n a l y s i s o f variance
techniques , as s p e c i f i e d in S a m p l i n g
Designs f o r Geochemical Base l ine S t u d i e s
in the C o l o r a d o Oil S h a l e Region: A
Manual f o r Pract i cal A p p l i c a t i o n , U . S .
Department of Energy, J u n e 1980
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i ( D . O . E . / E V / 1 0 2 9 8 - 2 ) , or other a n a l y s i s
approved by the S t a t e . All soil s a m p l e s
shall be analyzed for radium-226 and
molybdenum .

c. Based on the gamma s c i n t i l l o m e t e r
survey, as required in P a r a g r a p h 4. a. of
this S e c t i o n , and the soil s a m p l e
survey, as required in P a r a g r a p h 4.b. of
th i s S e c t i o n , C o t t e r s h a l l remove a l l
soil with concentrations of radium-226
greater than the background range in the
soil averaged over the f i r s t f i f t e e n
( 1 5 ) cent imeters ( c m ) below t h e s u r f a c e .

All removed s o i l s s h a l l be d i s p o s e d in
the main a n d / o r secondary impoundment s .
C o t t e r may p r o p o s e an a l t e r n a t i v e
remedial method (s) t o soil removal that
is as e f f e c t i v e as soil removal.

d. Based on the soil s a m p l e survey, as
required in P a r a g r a p h 4.b. of th i s
S e c t i o n , C o t t e r sha l l remove al l soil

• with concentrat ions of molybdenum
greater than the background range in the
soil averaged over the f i r s t f i f t e e n
( 1 5 ) cent imeter s ( c m ) below t h e s u r f a c e .
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. All removed s o i l s s ha l l be d i s p o s e d in
the main or secondary impoundments .
Cot t e r may propo s e an a l t e rna t iv e
remedial m e t h o d ( s ) to soil removal that
is as e f f e c t i v e as soil removal,

e. Cot t er shal l p e r f o r m a f i n a l soil survey
in all areas where soil has been removed
to c o n f i r m that radium-226 and
molybdenum l ev e l s have been reduced to
background range. The f i n a l soil survey
s ha l l be conducted by ca l i b ra t ed gamma
s c i n t i l l o m e t e r survey. C o n f i r m i n g soil
sampl e s s h a l l be c o l l e c t e d and a n a l y z e d

i for molybdenum and radium-226 f r o m thosew areas where gamma s c i n t i l l o m e t e r
readings exceed background range. The
criteria described in P a r a g r a p h s 4.c.
and d. sha l l be met.

f . Co t t e r sha l l d e v e l o p a soil r e s t ora t i on
program, as necessary, to promote
regrowth of v ege ta t i on in d i s turbed
areas and to minimize increases in
erosion rates.

24.3 Requi s i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r shal l pr epare and submit to the S t a t e for

review and a p p r o v a l the f o l l o w i n g :r
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* 1. C o t t e r s ha l l submit a report of all e x i s t i n g
radium-226 soil d a t a , which shal l inc lude:

a. All e x i s t ing radium-226 soil d a t a ;
b. M e t h o d s of l o c a t i n g s a m p l e s i t e s ;
c. M e t h o d s of s a m p l e c o l l e c t i o n ;
d. M e t h o d s o f s ampl e p r e p a r a t i o n ;
e. M e t h o d s of a n a l y s i s ;
f . Cri t er ia f o r r e j e c t i o n o f a s a m p l e ;
g. I n f o r m a t i o n p e r t a i n i n g to the g r a z i n g

uses o f a d j a c e n t l a n d s ;
h. Evalua t i on of need for s u p p l e m e n t a l s i te

a d j a c e n t soil survey.
2. A p l a n for a s u p p l e m e n t a l s i te a d j a c e n t soil

( survey, i f required, (see Paragraph 2 o f S e c t i o n 2 4 . 2 ) which
shal l i n c l u d e :

a. D e s c r i p t i o n of methods and proc edure s
for gamma s c i n t i l l o m e t e r survey,
i n c l u d i n g c a l i b r a t i o n p r o c e d u r e s ;

b. D e s c r i p t i o n of methods and procedure s
for soil s a m p l e survey, i f necessary;

c. Q A / Q C P l a n ;
d. S c h e d u l e .

3. A wri t t en report on the s u p p l e m e n t a l soil
survey, which s h a l l in c lude:
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. .a. Summary of me thod s , procedures and
survey l o ca t i on s;

b. A n a l y s e s and survey r e s u l t s ;
c. T o p o g r a p h i c map with a p p r o x i m a t e grid

lo ca t ions and s a m p l e l o ca t ions with
re su l t s at each l o c a t i o n ;

d. Value s and ranges of meter readings;
e. E x p l a n a t i o n of and response to

unexpected c o n d i t i o n s ;
f . Q u a l i t y assurance and q u a l i t y control

evaluat ions .
4. Pursuant to Paragraph 3 in S e c t i o n 2 4 . 2 , a

p l a n to erect f e n c e s to prevent g r a z i n g , which sha l l inc lude:
f a. Design drawings and cons truct ion

s p e c i f i c a t i o n s ;
b. Loca t i on of the f e n c e s ;
c. Q A / Q C P l a n ;
d . Maint enance p l a n ;
e. S c h e d u l e .

5. A wri t t en f i n a l cons truct ion report on the
erection of the f e n c e s to prevent g r a z i n g , which sha l l
inc lude:

a. Accurate as-buil t drawing s ;
b. E x p l a n a t i o n of and response to

unexpec t ed c ond i t i on s and p r o b l e m s ;
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c. Q u a l i t y assurance and q u a l i t y control
evaluations.

6. A written annual ac t iv i t i e s summary on the
maintenance of the f e n c e s to prevent g r a z i n g , which sha l l
inc lude:

a. Des c r ip t i on of a c t i v i t i e s ;
b. E x p l a n a t i o n of and response to

unexpected condi t i on s and p r o b l e m s ;
c. Documentation of graz ing s tatus on

a d j a c e n t l a n d s .
7. A p l a n to conduct the s i te closure gamma

s c i n t i l l o m e t e r survey (see P a r a g r a p h 4.a. o f S e c t i o n 2 4 . 2 ) ,
the site c losure soil s ampl e survey (see P a r a g r a p h 4.b of

' S e c t i o n 2 4 . 2 ) , to remove and d i spo s e of the s o i l s (see
^~~*^ Paragraph s 4.c. and 4.d. of S e c t i o n 2 4 . 2 ) , to conduct the

f i n a l soil survey (see P a r a g r a p h 4.e. of S e c t i o n 2 4 . 2 ) a n d , as
necessary, to conduct a soil re s torat ion program (see
P a r a g r a p h 4 . f . o f S e c t i o n 2 4 . 2 ) which s h a l l i n c l u d e :

a. D e s c r i p t i o n of methods and procedure s
for site closure gamma s c i n t i l l o m e t e r
survey;

b. D e s c r i p t i o n of me thod s and procedures
for s i te closure soil s a m p l e survey;

c. D e s c r i p t i o n of methods and procedures
f or the f i n a l soil survey;
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d. Des cr ip t i on of methods and procedures to
remove and d i s p o s e of the s o i l , and, a
p l a n to restore s o i l s ;

e. Q A / Q C P l a n ;
f . S c h e d u l e ;
g. All e x i s t ing molybdenum and radium-226

soil da ta in the area.
8. A writ ten f i n a l i m p l e m e n t a t i o n report on the

p l a n required in P a r a g r a p h 4 of S e c t i o n 24 .2 , which sha l l
inc lude:

a. Summary of methods and procedures and
survey l o c a t i o n s ;

b. Data c o l l e c t e d ;
» c. T o p o g r a p h i c map with a p p r o x i m a t e grid

l o ca t i on s and s a m p l e l o ca t i on s with
re su l t s at each l o c a t i o n ;

d. V a l u e s and ranges of meter r e a d i n g s ;
e. E x p l a n a t i o n of and response to

unexpected c o n d i t i o n s ;
f . Loca t i on and quanti ty of soil removed

and l o ca t i on and method of d i s p o s a l ,
and, any soil res toration a c t i v i t i e s ;

g. Q u a l i t y assurance and q u a l i t y control
e v a l u a t i o n s ;
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h. All e x i s t ing molybdenum and radium-226
soil data in the area.

24.4 S c h e d u l e
Cot t e r shal l conduct these remedial ac t iv i t i e s

according to the f o l l o w i n g s chedule:
1. W i t h i n ninety ( 9 0 ) days of the entry of the

Consent Decree by the Cour t , Cot t er shal l submit the report
required by Paragraph 1 of S e c t i o n 24.3.

2. The S t a t e shal l act upon the report wi th in
s i x ty ( 6 0 ) days o f i t s rece ipt .

3 . If required, pursuant t o S e c t i o n 2 4 . 2 , Cot t er
sha l l submit a p l a n for a s u p p l e m e n t a l soil survey of the site
a d j a c e n t area within ninety ( 9 0 ) days of action by the S t a t e
on the report required by Paragraph 1 of S e c t i o n 24.2.

4. The S t a t e s h a l l act upon the s u p p l e m e n t a l
soil survey p l a n wi thin ninety ( 9 0 ) days o f i t s rece ipt .

5. Cot t er shal l c o m p l e t e the s u p p l e m e n t a l soil
survey p l a n pursuant to the approved s chedule .

6. Cot t er shal l submit a written report on the
s u p p l e m e n t a l soil survey, i f required, within s ix ty ( 6 0 ) days
of c o m p l e t i o n of the s u p p l e m e n t a l survey and receipt of lab
resul t s .

7. The S t a t e sha l l act upon the report on the
s u p p l e m e n t a l soil survey within s i x ty ( 6 0 ) days a f t e r i t s
rece ipt .
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8. Cotter sha l l submit a written p l a n to
restrict graz ing , i f required, within s i x ty ( 6 0 ) days o f the
de t erminat ion of background range as ; d e f i n e d in S e c t i o n 3.2.4,
or wi thin s i x ty ( 6 0 ) days of S t a t e approval o f the
s u p p l e m e n t a l soil survey repor t , if required, whichever is
later.

9. The S t a t e shal l act upon the graz ing
res tric t ion p l a n within s ix ty ( 6 0 ) days o f receipt.

10. Co t t e r s ha l l c o m p l e t e the erection of f e n c e s
to restrict grazing pursuant to the approved schedule.

11. C o t t e r s ha l l submit a written f i n a l
construction report on the erection of the f e n c e s to prevent
graz ing within one hundred twenty ( 1 2 0 ) days a f t e r the

f c o m p l e t i o n of the erection of the f en c e s .
12. The S t a t e sha l l act upon the writ ten f i n a l

construction report within one hundred twenty ( 1 2 0 ) days a f t e r
i t s rece ipt .

13. C o t t e r shal l submit, as part of the RAP
Annual Report s p e c i f i e d in S e c t i o n 3.1, a wri t t en annual
summary as described in Paragraph 6 of S e c t i o n 24.3.

14. The S t a t e shal l act upon the Annual Report
within one hundred and twenty ( 1 2 0 ) days a f t e r i t s rece ipt .

15. As an element of mi l l closure and site
r e c lamat ion , Co t t e r shal l submit to the S t a t e a propo s ed p l a n
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and s chedule to conduct the soil surveys de scr ibed in
Paragraph s 4. a. and b. of S e c t i o n 24.2.

16. The S t a t e sha l l act upon the p r o p o s e d p l a n
within ninety ( 9 0 ) days o f i t s rece ipt .

17. C o t t e r shal l implement the p l a n pursuant to
the approved s chedule .

18. C o t t e r shal l submit the r e su l t s of the s o i l s
surveys t o t h e S t a t e wi thin s ix ty ( 6 0 ) days o f C o t t e r ' s
receipt of the laboratory re sul t s .

19. The S t a t e s ha l l act upon the r e su l t s wi th in
s i x ty ( 6 0 ) days o f rece ipt .

20. Co t t e r s ha l l submit to the S t a t e a p r o p o s e d
p l a n and s chedu l e to implement the remedial a c t i v i t i e s
described in Paragraph s 4.c., d. , e. and f. of S e c t i o n 24.2
wi th in s i x ty ( 6 0 ) days o f S t a t e action upon the soil survey
re su l t s .

21. The S t a t e s ha l l act upon the p r o p o s e d p l a n to
i m p l e m e n t the remedial a c t i v i t i e s described in P a r a g r a p h s
4.c., d . , e . and f . o f S e c t i o n 24.2 w i t h i n s i x t y ( 6 0 ) days o f
i t s r e c e ip t .

22. C o t t e r sha l l imp l emen t the approved p l a n
pursuant to the approved s chedule .

23. C o t t e r sha l l submit a wri t t en f i n a l report
with in s i x ty ( 6 0 ) days o f t h e c o m p l e t i o n o f a l l remedial
a c t i v i t i e s required in Paragraph 4 of S e c t i o n 24 .2 .
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24. The S t a t e sha l l ac t upon the wri t t en f i n a l
construction report within s i x ty ( 6 0 ) days a f t e r i t s r e ce ip t .
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2 5 L I N C O L N P A R K S O I L S
25.1 D e s c r i p t i o n o f O p e r a t i o n s and R e l e v a n tE n v i r o n m e n t a l C o n d i t i o n s

P a r t i c u l a t e s a r e d i s p e r s e d f r o m t h e sources
i d e n t i f i e d i n t h e r e m e d i a l a c t i o n p l a n t o s o i l s o f f t h e s i t e .

25.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f t h e s e r e m e d i a l a c t i v i t i e s i s t o

conduct a gamma s c i n t i l l o m e t e r survey in L i n c o l n P a r k and t&
r e p o r t t h e survey r e s u l t s t o t h e H e a l t h R i s k A s s e s s m e n t P a n e l
a n d t h e C o l o r a d o D e p a r t m e n t o f H e a l t h f o r a n a l y s i s .

C o t t e r s h a l l p e r f o r m t h e f o l l o w i n g r e m e d i a l
a c t i v i t i e s :

1. C o t t e r s h a l l conduct a gamma s c i n t i l l o m e t e r
s t u d y in L i n c o l n P a r k , vhich s h a l l i n c l u d e :

- a . S c i n t i l l o m e t e r m e a s u r e m e n t s s h a l l b e
obtained in L i n c o l n P a r k in~the area
bounded by N i n t h S t r e e t to the vest.
P a r k Avenue to the n o r t h , Pinon Avenue
to the s ou th , and W i l l o w S t r e e t to the
e a s t ,

b. S c i n t i l l o m e t e r m e a s u r e m e n t s s ha l l be
c o l l e c t e d a t i n t e r v a l s c o r r e s p o n d i n g to
the i n t e r s e c t i o n s o f the p u b l i c road s in
L i n c o l n P a r k .

c. At each s a m p l i n g l o c a t i o n , one gamma
s c i n t i l l o m e t e r measurement s h a l l be
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o b t a i n e d n o c l o s e r than thr e e ( 3 ) m e t e r s
f r o m the s h o u l d e r of the road but not

? r f u r t h e r than t h i r t y ( 3 0 ) m e t e r s f r o m t h e
c e n t e r o f t h e i n t e r s e c t i o n o f t h e p u b l i c
road s .

d. The gamma s c i n t i l l o m e t e r s h a l l be
c a l i b r a t e d in accord w i t h the
c a l i b r a t i o n and measurement p r o c e d u r e s
c o n s i s t e n t with the p r o c e d u r e s o f the
C o l o r a d o D e p a r t m e n t o f H e a l t h .

25.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e and submit t o t h e S t a t e t h e

f o l l o w i n g : "
f 1. A p l a n for a gamma s c i n t i l l o m e t e r survey as
v—J required in P a r a g r a p h 1 o f S e c t i o n 25 .2 , which s h a l l i n c l u d e :

a. D e s c r i p t i o n of m e t h o d s and p r o c e d u r e s
f o r t h e gamma s c i n t i l l o m e t e r survey,
i n c l u d i n g c a l i b r a t i o n p r o c e d u r e s ;

b. QA/QC F l a n ;
c. S c h e d u l e ..2. A v r i t t e n r e p o r t of the r e s u l t s of the gamma

s c i n t i l l e m e t e r survey as r equ ir ed in P a r a g r a p h 1 o f S e c t i o n
2 5 . 2 , which s h a l l a l s o be s ubmi t t ed to the E e a l t h Ri sk
A s s e s s m e n t P a n e l , and which s ha l l i n c l u d e :



a. S u m m a r y of m e t h o d s and p r o c e d u r e s and
survey l o c a t i o n s ;

b . ' ' D a t a c o l l e c t e d ;
c . Map o f s a m p l e l o c a t i o n s w i t h r e s u l t s a t

each l o c a t i o n ;
d. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s ;
e. Q u a l i t y a s surance and q u a l i t y c on t ro l

e v a l u a t i o n s ;
f . A l l e x i s t i n g radium-226 so i l d a t a i n t h e

area.
25.4 S c h e d u l e

C o t t e r s ha l l conduct th e s e r e m e d i a l a c t i v i t i e s
a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :

1 . W i t h i n nine ty ( 9 0 ) days a f t e r t h e entry o f
the Consen t Decree by the Cour. tr C o t t e r s h a l l submit a p l a n
for the soil gamma s c i n t i l l o m e t e r survey, as required by
P a r a g r a p h 1 o f S e c t i o n 2 5 . 2 ;

2. The S t a t e shal l act upon the soil gamma
s c i n t i l l o m e t e r survey ( s e e P a r a g r a p h 1 o f S e c t i o n 2 5 . 2 ) w i t h i n
ninety ( S O ) days o f i t s r e c e i p t .

3. C o t t e r s h a l l i m p l e m e n t and c o m p l e t e the s o i l
gamma s c i n t i l l o m e t e r survey pursuant to the a p p r o v e d s chedu l e .

4 . W i t h i n s i x t y ( 6 0 ) d a y s o f t h e c o m p l e t i o n c f
the soil gamma s c i n t i l l o m e t e r survey, C o t t e r shal l submit a
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w r i t t e n r e p o r t o f th e r e s u l t s o f th e coil gamma c c i n t i l l o m e t e r
survey and any e x i s t i n g radium-226 coil d a t a to the S t a t e and
t h e H e a l t h R i c k A s s e s s m e n t P a n e l .

5. The S t a t e s h a l l ac t upon the coil gamma
s e i n t i l l o m e t e r survey w i t h i n s i x t y ( € 0 ) days o f i t s r e c e i p t .

6 . T h e H e a l t h R i s k A s s e s s m e n t P a n e l s h a l l
i n c o r p o r a t e the r e s u l t s o f the soil gamma survey in to the
s t u d i e s r equired by S e c t i o n 32.
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2 6 W I L L O W L A K E S
I y 26.1 D e s c r i p t i o n o f O p e r a t i o n s a n d R e l e v a n t^*-^ E n v i r o n m e n t a l C o n d i t i o n s

K i l l - d e r i v e d c o n s t i t u e n t s are s u s p e c t e d to be
p r e s e n t i n t h e l ov er p o r t i o n o f t h e W i l l o w C r e e k d r a i n a g e .
S e v e r a l smal l p o n d s l o c a t e d in t h i s d r a i n a g e have ground wa t er
a s t h e i r source. T h e s e p o n d s a r e used f o r f i s h s t o c k i n g a n d
migh t b e used f o r i r r i g a t i o n .

2 6 . 2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f the s e r emed ia l a c t i v i t i e s i s t o

survey the ground and s u r f a c e wat er q u a l i t y p a r a m e t e r s , b io ta
and water uses in the W i l l o w L a k e s and f e e d e r s p r i n g s , and to
r e p o r t t h e survey r e s u l t s t o t h e H e a l t h Risk A s s e s s m e n t Panel
a n d t h e C o l o r a d o D e p a r t m e n t o f H e a l t h f o r a n a l y s i s .

s C o t t e r sha l l p e r f o r m t h e f o l l o w i n g r emed ia l
^ x / a c t i v i t i e s :

1. C o t t e r s ha l l conduct a s a m p l i n g p r o g r a m of
the w a t e r , s ed iment and f i s h in the W i l l o w L a k e s and f e e d e r
s p r i n g s . The s a m p l i n g p r o g r a m sha l l i n c l u d e at l e a s t one
f i s h - s t o c k i n g season. T h e s a m p l i n g p r o g r a m sha l l i n c l u d e :

a. A number of wa t er , s e d i m e n t , and b i o t a
s a m p l e s f r o m each p o n d ;

b . R e s u l t s o f a n a l y s i s f or uranium,
molybdenum, and r a d i u m - 2 2 6 ;

c. D o c u m e n t a t i o n of the use of the W i l l o w
L a k e s ;
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d. D o c u m e n t a t i o n o f the . m a n a g e m e n t , o f the
W i l l o w L a k e s , which s h a l l ' i n c l u d e :

; ? r i . F i s h s t o c k i n g , f e e d i n g a n d
h a r v e s t i n g p r a c t i c e s ;

i i . U s e o f a l g i c i d e s ;
i i i . M a n a g e m e n t p r a c t i c e s .

26.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n for a s a m p l i n g p r o g r a m of the w i l l o w

L a k e s a n d f e e d e r s p r i n g s , which s h a l l i n c l u d e :
a. D e s c r i p t i o n o f s a m p l i n g ;
b. QA/QC P l a n ;
c. S c h e d u l e .

2. A w r i t t e n r e p o r t of the r e s u l t s of the
s a m p l i n g p r o g r a m shal l be submi t t ed by C o t t e r to the S t a t e and
to the H e a l t h Bisk A s s e s s m e n t P a n e l , and which s ha l l i n c l u d e :

a. R e s u l t s and d a t a c o l l e c t e d ;
b. E x p l a n a t i o n of and r e spons e to

u n e x p e c t e d c o n d i t i o n s ;
c. Q u a l i t y as surance and q u a l i t y control

e v a l u a t i o n s .
2 f i ; 4 S c h e d u l e

C o t t e r sha l l conduct th e s e r e m e d i a l a c t i v i t i e s
a c c o r d i n g t o t h e f o l l o w i n g s c h e d u l e :
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1. W i t h i n one hundred and e i g h t y (160) days
a f t e r th e en try o f th e Cons en t Decree by th e C o u r t , C o t t e r

f •s h a l l submit a p l a n f o r a s a m p l i n g p r o g r a m o f t h e W i l l o w L a k e s
a n d f e e d e r s p r i n g s .

2 . T h e S t a t e s h a l l a c t upon t h e p l a n f o r t h e
s a m p l i n g p r o g r a m v i t h i n n i n e t y ( 9 0 ) d a y s a f t e r i t s r e c e i p t .

3 . C o t t e r s h a l l i m p l e m e n t t h e s a m p l i n g p r o g r a m
pur suant to the a p p r o v e d s c h e d u l e .

4 . W i t h i n s i x t y ( 6 0 ) days a f t e r t h e r e c e i p t o f
t h e l a b o r a t o r y a n a l y t i c a l r e s u l t s , C o t t e r s h a l l submit t o t h e
S t a t e o f C o l o r a d o a n d E e a l t h Risk A s s e s s m e n t Panel a w r i t t e n
r e p o r t o f t h e r e s u l t s o f t h e s a m p l i n g p r o g r a m .

5. The S t a t e s h a l l act upon the r e p o r t of the
s a m p l i n g p r o g r a m v i th in s i x t y ( 6 0 ) days a f t e r i t s r e c e i p t .

6. The E e a l t h Ri sk A s s e s s m e n t Panel s ha l l
i n c o r p o r a t e r e s u l t s o f t h e s a m p l i n g p r o g r a m into t h e s t u d i e s
required by S e c t i o n 32.
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2 7 E P H E M E R A L S T R E A M S A N D F R E M O N T D I T C H
27.1 Des cr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

M i l l - d e r i v e d p a r t i c u l a t e s d i s p e r s e d by the wind
are d e p o s i t e d in of f s i te s o i l . T h e s e p a r t i c u l a t e s are
avai lab l e to migrate down nearby ephemeral drainages as part
of sediment l o a d i n g during storm events. T h e s e dra inage s
inc lude Sand Creek and W i l l o w Creeks. S a n d Creek f l o w s to the
Arkansa s River above the intake of the Fremont Ditch .
Mi 11-derived con s t i tu en t s are su spec t ed to be present in the
s ed iment s in these dra inage s and the Fremont Dit ch . S e d i m e n t s
in these dra inage s are t r a n s p o r t e d dur ing storm events to the
Arkansa s River.

27 .2 Remedia l A c t i v i t i e s
The p u r p o s e of these remedial a c t i v i t i e s i s to

survey the radium-226 concentrat ions in s ed imen t s in the
ephemeral segments of Sand Creek, W i l l o w Creek and the Fremont
D i t c h , and, i f necessary, remove and p r o p e r l y d i s p o s e o f the
s ed iment s f r o m those segments . The p u r p o s e o f sediment
removal is to reduce radium-226 concentrat ions to background
range.

C o t t e r s ha l l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s :

1. Co t t e r s ha l l conduct a survey of the dry
channel segments of S a n d Creek, W i l l o w Creek, and in the bed

r
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of Fremont Ditch during that period of the year when it is
dry. The survey shal l inc lude:

a. A dry sediment gamma s c i n t i l l o m e t e r
survey, a l ong the main channel and at
transect s every ten (10) meters ,
ca l ibrated in accord with the
ca l i bra t ion and measurement procedures
consistent with the procedures of the
C o l o r a d o Department o f H e a l t h .

b. A s u p p l e m e n t a l sediment s a m p l e survey in
accord with a s a m p l i n g pro toco l approved
by the S t a t e .

c. All sediment sample s sha l l be analyzed
f o r radium-226.

2. Based on the r e su l t s of the survey of the dry
channel s egment s , Co t t e r s ha l l remove al l s ed imen t s c o n t a i n i n g
concentrat ions of radium-226, averaged over areas of 100
square meters, which is greater than the background mean by
more than f i v e ( 5 ) p i c oCur i e s p e r gram ( p C i / g ) averaged over
t h e f i r s t f i f t e e n ( 1 5 ) centimeters ( c m ) be low t h e s u r f a c e .

3. All removed s ed iment s s ha l l be d i s p o s e d of in
the main or secondary impoundment s . S e d i m e n t removal s h a l l
continue until contaminant l eve l s are reduced to background
range (see S e c t i o n 3 . 2 . 4 ) a s v e r i f i e d through c o n f i r m a t o r y
s a m p l i n g program. The f i n a l sediment survey shal l be

r



, conducted by ca l ibrated gamma s c i n t i l l o m e t e r survey.
C o n f i r m i n g sediment s ampl e s sha l l be c o l l e c t e d and ana lyzed
for radium-226 f r o m those areas where gamma s c i n t i l l o m e t e r
read ings exceed background range. The sediment removal
criterion of this paragraph shal l be met.

27.3 Requi s i t e Ass e s smen t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r sha l l prepare and submit to the S t a t e for

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n for a survey of the dry channel

segments o f S a n d Creek, W i l l o w Creek, and the Fremont D i t c h ,
which s h a l l in c lude:

a. D e s c r i p t i o n of methods and procedure s
for gamma s c i n t i l l o m e t e r survey,

/ i n c l u d i n g c a l i b r a t i o n p r o c e d u r e s ;
\^ b. D e s c r i p t i o n of me thod s and procedure s

f o r s u p p l e m e n t a l sediment s a m p l e survey;
c. Q A / Q C P l a n ;
d. S c h e d u l e .

2. A writ ten report of the r e s u l t s of the survey
of the dry channel segments o f S a n d Creek , W i l l o w Creek , and
the Fremont D i t c h , which s ha l l in c lude:

a. Summary of me thods and procedure s and
survey l o c a t i o n s ;

b. Data c o l l e c t e d ;



c. T o p o g r a p h i c map with a p p r o x i m a t e grid
locat ions and s a m p l e l o ca t ions with
re sul t s at each l o c a t i o n ;

d. V a l u e s and ranges of meter r ead ing s ;
e. F i n d i n g s and conc lu s ions;
f. E x p l a n a t i o n of and response to

unexpected condi t ions and p r o b l e m s ;
g. Q u a l i t y assurance and q u a l i t y control

e v a l u a t i o n s ;
h. If necessary, a p l a n to remove and

d i s p o s e o f the s e d i m e n t s , which shal l
i n c l u d e :
i. D e s c r i p t i o n of methods and

procedures to remove and d i s p o s e
of the s e d i m e n t s ;

i i . Q A / Q C P l a n ;
iii. S c h e d u l e .

3. A wri t t en f i n a l report on the removal and
d i s p o s a l of the s ed iment s f r o m the dry channel segments which
s ha l l inc lude:

a. D e s c r i p t i o n of a c t i v i t i e s and r e s u l t s ;
b. Quant i ty of material removed;
c. E x p l a n a t i o n of and response to

unexpec t ed c o n d i t i o n s and pro c edur e s ;
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d. Q u a l i t y assurance and q u a l i t y control
evaluat ions .

27.4 S c h e d u l e
C o t t e r s h a l l conduct these remedial a c t iv i t i e s

according to the f o l l o w i n g s chedule:
1. W i t h i n ninety ( 9 0 ) days a f t e r the entry of a

Consent Decree by the Court , C o t t e r sha l l submit a p l a n for a
survey of the dry channel segments and Fremont Ditch.

2. The S t a t e s ha l l act upon the p l a n for a
survey of the dry channel segments and Fremont Ditch wi th in
ninety ( 9 0 ) days a f t e r i t s r e c e ip t .

3. C o t t e r s ha l l impl ement and c o m p l e t e the
survey pursuant t o th e approved s chedu l e . If th e F r e m o n t
Ditch is not dry during the period of i m p l e m e n t a t i o n of thew survey, it s h a l l be surveyed w i th in s i x t y ( 6 0 ) days a f t e r i t
is dry.

4. C o t t e r s ha l l submit a wr i t t en report of the
r e su l t s o f th e survey wi th in s i x t y ( 6 0 ) days o f th e
d e t e r m i n a t i o n o f background range (see S e c t i o n 3 . 2 . 4 ) .

5. The S t a t e sha l l act upon the report of the
r e su l t s o f t h e survey wi th in s i x ty ( 6 0 ) days a f t e r i t s
r e ce ip t .

6. Cot t er s h a l l remove and d i s p o s e of the
s e d i m e n t s , i f necessary, pursuant to the approved s chedu l e .

r



7. W i t h i n one hundred twenty ( 1 2 0 ) days a f t e r
c ompl e t i on of the removal and d i s p o s a l of the s ed iment s ,
Cott er shall submit a written f i n a l report.

8. The S t a t e sha l l act upon the f i n a l report
within one hundred twenty (120) days a f t e r i t s rece ipt .



2 8 P E R E N N I A L S T R E A M S
W 28.1 Des cr ip t i on of Operat ions and RelevantEnvironmental C o n d i t i o n s

M i l l - d e r i v e d p a r t i c u l a t e s d i s p e r s e d by the wind
are d e p o s i t e d in o f f - s i t e so i l . T h e s e p a r t i c u l a t e s are
a v a i l a b l e to migrate down nearby dra inage s as part of sediment
l o a d i n g during storm events. T h e s e drainages in c lude S a n d
Creek and W i l l o w Creek. S a n d Creek f l o w s to the Arkansa s
River above the intake of the Fremont Ditch. M i l l - d e r i v e d
c on s t i t u en t s are su spec t ed to be present in the s ed iment s in
these dra inage s and the F r e m o n t Ditch. S e d i m e n t s in these
dra inage s are t r a n s p o r t e d dur ing storm events to the A r k a n s a s
River.

28.2 • Remedia l A c t i v i t i e s
' v y T h e p u r p o s e o f these remedial a c t i v i t i e s i s t o

survey the mo lybdenum and radium-226 concentra t ions in
s ed imen t s in the perennial segments of S a n d Creek and W i l l o w
Creek, and, i f necessary, to remove and p r o p e r l y d i s p o s e o f
th e s ed iment s f r o m those segments. The p u r p o s e o f s ediment
removal is to reduce molybdenum and radium-226 concentra t ions
to background range.

C o t t e r sha l l p e r f o r m t h e f o l l o w i n g remedial
ac t iv i t i e s :

1. As an element of m i l l c lo sure and s i te
r e c l a m a t i o n , C o t t e r shal l conduct a survey of the s ed iment s in
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the perennial segments o f S a n d Creek and W i l l o w Creek. The
survey shal l inc lude:

a. F i v e (5) sediment s a m p l e s at the head of
S a n d Creek a n d f i v e ( 5 ) sediment s a m p l e s
at the head of W i l l o w Creek;

b. F i v e (5) sediment s a m p l e s at the
c o n f l u e n c e of S a n d Creek with the
Arkansas River a n d f i v e ( 5 ) sediment
sample s at the c o n f l u e n c e of W i l l o w
Creek with the Arkansas River;

c. All sediment s a m p l e s s h a l l be obtained
a t f i f t y ( 5 0 ) f o o t in t erva l s a l o n g t h e
center of each channe l;

r d. All sediment s a m p l e s s h a l l be ob ta ined
wi th in t h e f i r s t f i f t e e n ( 1 5 )
centimeters (cm) below th e s u r f a c e ;

e. All sediment s a m p l e s s h a l l be a n a l y z e d
for radium-226 and m o l y b d e n u m ;

2. Based on the re sul t s of the survey of the
perennial s egment s , C o t t e r shal l submit a s a m p l i n g and
remediat ion p l a n to inve s t i ga t e the extent of necessary
remedia t ion f o r :

a. All s ed iment s c on ta in ing concentrat ions
of rad ium-226, averaged over areas of
100 square meters , which is greater than
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the background mean by more than f i v e
^~-^ ( 5 ) p i c oCur i e s p e r gram ( p C i / g ) averaged

over t h e f i r s t f i f t e e n ( 1 5 ) centimeters
(cm) below the s u r f a c e , and

b. All s ediments c on ta in ing concentrations
of molybdenum, averaged over areas of
100 square meters, which is greater than
the background range by more than f i v e
( 5 ) m i l l i g r a m s p e r k i l o g r a m ( m g / k g )
averaged over t h e f i r s t f i f t e e n ( 1 5 )
centimeters (cm) be low the s u r f a c e .

3. Based on the r e su l t s of the p e r enn ia l
s a m p l i n g survey and s a m p l i n g and r emed ia t i on p l a n , C o t t e r
sha l l remove:

a. All s ed iment s c o n t a i n i n g concentrat ions
of r a d i u m - 2 2 6 , averaged over areas of
100 square meters , which is greater than
the background mean by more than f i v e

( 5 ) p i c o C u r i e s p e r gram ( p C i / g ) averaged
over t h e f i r s t f i f t e e n ( 1 5 ) cent imeter s
(cm) below the s u r f a c e , and

b. All s ed imen t s c o n t a i n i n g concentrat ions
of m o l y b d e n u m , averaged over areas of
100 square meters , which is greater than
the background range by more than f i v e



( 5 ) m i l l i g r a m s p e r k i l ogram ( m g / k g )
averaged over t h e f i r s t f i f t e e n ( 1 5 )
centimeters ( c m ) below the s u r f a c e .

All removed sediments sha l l be d i s p o s e d of in the
main or secondary impoundments . S e d i m e n t removal s h a l l
continue until molybdenum and radium-226 concentrations are
reduced to background range. A v e r i f i c a t i o n program sha l l be
conducted by C o t t e r in accordance with a s a m p l i n g pro to co l
approved by the S t a t e . All sediment s a m p l e s s ha l l be a n a l y z e d
for radium-226 and molybdenum.

28.3 Requi s i t e A s s e s s m e n t s and E n g i n e e r i n g A c t i v i t i e s
C o t t e r C o r p o r a t i o n sha l l p r e p a r e and submit to the

S t a t e f or review and approva l th e f o l l o w i n g :
( 1. A p l a n for a survey of the s ed iment s in thew perennia l segments o f S a n d Creek and W i l l o w Creek, which s h a l l

in c lude:
a. D e s c r i p t i o n of me thod s and procedures

f o r sediment s a m p l e survey;
b. Q A / Q C P l a n ;
c. S c h e d u l e .

2. A writ ten report of the r e su l t s of the survey
of the perennial segments of S a n d Creek and W i l l o w Creek,
which sha l l inc lude:

a. Summary of me thod s , proc edure s , and
survey l o c a t i o n s ;
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b. Data c o l l e c t e d ;
c. Map of s a m p l e l o ca t ions with r e su l t s at

each l o c a t i o n ;
d. F i n d i n g s and conc lu s ions;
e. E x p l a n a t i o n of and response to

unexpected c ond i t i on s and p r o b l e m s ;
f. Q u a l i t y assurance and q u a l i t y control

eva lua t i on s;
g. A s a m p l i n g and r emed ia t i on p l a n to

inve s t iga t e the extent of necessary
r e m e d i a t i o n , which s ha l l inc lude:
i. D e s c r i p t i o n of methods and

procedures f o r sediment s a m p l e
survey;

i i . Q A / Q C P l a n ;
iii. S c h e d u l e .

3. A wri t t en report of the r e su l t s of the
s a m p l i n g and r emed ia t i on p l a n , which s h a l l inc lude:

a. Summary of m e t h o d s , pro c edur e s , and
survey l o c a t i o n s ;

b. Data c o l l e c t e d ;
c. Map of s a m p l e l o ca t i on s with r e su l t s at

each l o c a t i o n ;
d. F i n d i n g s and c o n c l u s i o n s ;
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e. E x p l a n a t i o n of and response to
unexpected c ond i t i on s and p r o b l e m s ;

f. Q u a l i t y assurance and q u a l i t y control
eva lua t i on s;

g. A p l a n to remove and d i s p o s e of the
s ediment s which sha l l inc lude:
i. De s c r ip t i on of methods and

procedures to remove and d i s p o s e
of the s ed iment s ;

i i . Q A / Q C P l a n ;
iii. S c h e d u l e ;
iv. V e r i f i c a t i o n p r o t o c o l .

4. A wr i t t en f i n a l report on the removal and
d i s p o s a l o f the s ed iment s f r o m the perennial s egment s , which
s h a l l i n c l u d e :

a. D e s c r i p t i o n of a c t i v i t i e s and r e s u l t s ;
b. Quant i ty of material removed; '
c. E x p l a n a t i o n of and re sponse to

u n a n t i c i p a t e d c ond i t i on s and p r o b l e m s ;
d. Q u a l i t y assurance and q u a l i t y control

evaluat ions .
28.4 S c h e d u l e .

Co t t e r s ha l l conduct these remedial a c t i v i t i e s
according to the f o l l o w i n g s chedul e:



1. Cot t e r s ha l l submit a p l a n for a survey of
the perennial segments of Sand Creek and W i l l o w Creek one
hundred and twenty ( 1 2 0 ) days prior to m i l l closure and site
rec lamat ion.

2. The S t a t e shal l act upon the p l a n for a
survey of the perennial segments pr ior to m i l l closure and
site rec lamat ion.

3. Co t t e r shal l impl ement the approved survey of
the s ed iment s in the perennial segments of S a n d Creek and
W i l l o w Creek as part of m i l l closure and si te rec lamat ion.

4. C o t t e r sha l l submit the report required by
P a r a g r a p h 2 o f S e c t i o n 2 8 . 3 , i n c l u d i n g th e v e r i f i c a t i o n
p r o t o c o l , t o t h e S t a t e wi th in s i x t y ( 6 0 ) days o f C o t t e r ' s
receipt o f the laboratory ana ly s i s r e su l t s .

5. The S t a t e s h a l l act upon th i s s ubmi t ta l
wi th in s i x t y ( 6 0 ) days o f r ece ip t .

6 . I f necessary, C o t t e r s h a l l i m p l e m e n t t h e
approved s a m p l i n g and remediat ion p l a n de s cr ibed in P a r a g r a p h
2 .g . o f S e c t i o n 28.3 according to the a p p r o v e d s c h e d u l e ,

7. Co t t e r s ha l l submit a f i n a l report d e s c r i b i n g
the r e su l t s of the remedial a c t i v i t i e s to the S t a t e w i th in
s i x t y ( 6 0 ) days o f c o m p l e t i o n o f t h e a c t i v i t i e s .

8. The S t a t e sha l l act on th i s submi t ta l w i th in
s i x t y ( 6 0 ) days o f i t s r e ce ip t .
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2 9 P A T H W A Y M A N A G E M E N T
29.1 D e s c r i p t i o n of Operat ions and RelevantEnvironmental C o n d i t i o n s

M i l l - d e r i v e d p a r t i c u l a t e s d i s p e r s e d by the wind
are d e p o s i t e d in o f f - s i t e s o i l s . T h e s e p a r t i c u l a t e s are
a v a i l a b l e to migrate down nearby ephemeral drainages as part
of sediment l o a d i n g dur ing storm events. T h e s e drainage s
inc lude S a n d Creek, W i l l o w Creek, Forked G u l c h , W o l f Park, a n d
C h a n d l e r Creek. M i l l - d e r i v e d c on s t i tu en t s are su spec t ed to be
present in the sediment in these dra inage s . S e d i m e n t s in
these dra inage s are t ran spor t ed dur ing storm events to the
Arkansa s River.

29.2 Remedia l A c t i v i t i e s
The p u r p o s e of these remedial a c t i v i t i e s i s to

e f f e c t i v e l y minimize and m i t i g a t e t h e p o t e n t i a l t ran spor t o f
s o i l s and s ed imen t s in ephemeral d r a i n a g e s u r f a c e r u n o f f
dur ing storm events to the Arkansa s River and to e f f e c t i v e l y
min imiz e and m i t i g a t e the concentrat ions of m o l y b d e n u m ,
radium-226 a n d , i f a p p r o p r i a t e , thorium-230 in these
dra inage s .

C o t t e r shal l p e r f o r m t h e f o l l o w i n g remedial
a c t i v i t i e s :

1. C o t t e r s h a l l d e s i g n and conduct a sub-basin
release s o i l s s tudy for each d e f i n e d drainage sub-basin, the
a p p r o x i m a t e boundarie s of which are ind i ca t ed in F i g u r e 1-2.
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n l )

A sub-basin release s o i l s s tudy sha l l
inc lude :

a. A gamma s c i n t i l l o m e t e r survey in
accordance with the c a l i b r a t i o n and
measurement procedures consistent with
the procedures of the C o l o r a d o
Department o f H e a l t h .

b. A soil s a m p l i n g program shal l be
conducted by C o t t e r in accordance with a
s a m p l i n g protoco l approved by the S t a t e
which w i l l s u p p l e m e n t the s c i n t i l l o m e t e r
survey. All sediment s a m p l e s s h a l l be
a n a l y z e d f o r rad ium-226 , molybdenum a n d ,
thorium-230, except that the e l i m i n a t i o n
of thorium-230 analy s e s due to
c o r r e l a t i o n o f thorium-230
concentrat ions with ei ther the
molybdenum or radium-226 concentrat ions
s h a l l , i f a p p r o p r i a t e , b e p e r m i t t e d by
th e S t a t e .

2 . W i t h i n o n e ( 1 ) year f o l l o w i n g c o m p l e t i o n o f
any sub-basin release s o i l s s t u d y and the d e t e rmina t i on of
background range (see S e c t i o n 3 . 2 . 6 ) , any discovered areas of
soil concentrations above background range s h a l l , a t C o t t e r ' s
d i s c r e t i o n , either be removed or remediated by the
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construction of a s i t e - s p e c i f i c s i l t f e n c e by C o t t e r . The
-̂"̂  mean concentration of rad ium-226, molybdenum and, if

a p p r o p r i a t e pursuant t o Paragraph l.b. o f S e c t i o n 29 .2 ,
thorium-230 in the soil s a m p l e s over the f i r s t f i f t e e n (15)
centimeters (cm) below the s u r f a c e s ha l l be used to de termine
whether remedia t ion to background range has been a c c o m p l i s h e d .

3. If C o t t e r e l e c t s t o remediate any sub-basin
by cons truc t ion and maintenance of a s i l t f e n c e pursuant to
P a r a g r a p h 2 o f th i s S e c t i o n , then t h e f o l l o w i n g s h a l l a p p l y :

a. Each s i l t f e n c e s h a l l be d e s igned to
f i l t e r and remove t r a n s p o r t e d sediment
f r o m s u r f a c e r u n o f f ;

b. Each s i l t f e n c e s h a l l be constructed and
f op e ra t i ona l pursuant to the approved
^•^ s chedu l e set f o r t h in the report

required by P a r a g r a p h 3 of S e c t i o n 29.3;
c. Each s i l t f e n c e s h a l l be constructed of

c o m m e r c i a l l y a v a i l a b l e f i l t e r m a t e r i a l ,
that has a minimum f l o w ra t ing o f f o u r
hundred ( 4 0 0 ) g a l l o n s p e r minute ( g p m ) ;

d. Each s i l t f e n c e s h a l l be constructed in
accordance wi th t h e m a n u f a c t u r e r ' s
s p e c i f i c a t i o n s o f t h e f i l t e r m a t e r i a l ,
i f a v a i l a b l e , or s p e c i f i c a t i o n s approved



by the S t a t e i f m a n u f a c t u r e r ' s
s p e c i f i c a t i o n s are not a v a i l a b l e .

e. Except as described be low, each s i l t
f en c e shal l be i n s t a l l e d in a sub-basin
not greater in area than 150 acres.
S i l t f enc e s can be s i t e - s p e c i f i c a l l y
des igned for areas greater than 150
acres when capab l e of p a s s i n g r u n o f f
a t t r i b u t a b l e to at l eas t a f i f t y - y e a r
recurrence interval f l o w .

f. Each s i l t f ence shal l be des igned to
prevent mechanical a n d / o r s tructural
f a i l u r e . F a i l u r e means p h y s i c a l
c o l l a p s e , o v e r t o p p i n g or u n d e r f l o w o f

^^ r u n o f f , or any occurrence such that the
f enc e does not f u n c t i o n to f i l t e r
sediment mat er ia l .

g . I f a n y s i l t f e n c e exper i ence s f r e q u e n t
f a i l u r e , it s h a l l be rede s igned to
prevent f r equent mechanical a n d / o r
structural f a i l u r e and r ep lac ed .
Frequent f a i l u r e means th e f a i l u r e o f
any s i l t f e n c e more than once per year
or three (3) or more sequential annual
f a i l u r e s . S t r u c t u r a l d e s i g n
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improvements s ha l l not be required to
exceed the de s ign requirements of a
rigid o v e r t o p p a b l e s tructure;

h. Any s i l t f e n c e that has experienced a
. f a i l u r e shal l be repaired or r ep lac ed
within ten ( 1 0 ) days of notice to or
knowledge o f Co t t e r o f th e f a i l u r e ;

i. The sediments retained by each s i l t
f e n c e sha l l be removed and d i s p o s e d of
in the main or secondary impoundment
when the d e p t h of the s ed iment s retained
by a s i l t f e n c e exceeds a nominal d e p t h
o f o n e ( 1 ) f o o t .

^ j . S a m p l e s o f the s ed iment s retained by
each s i l t f e n c e s h a l l be c o l l e c t e d and
a n a l y z e d f or r a d i u m - 2 2 6 , m o l y b d e n u m , and
thor ium-230, except that ana ly s e s f or
thorium-230 may be e l imina t ed based on
the c o rr e la t i on d e v e l o p e d in P a r a g r a p h
l.b of S e c t i o n 29 .2 and approved by the
S t a t e . S e d i m e n t s a m p l e c o l l e c t i o n and
ana ly s i s s ha l l occur at in t erva l s not
l e s s than ninety ( 9 0 ) day s , except that
at least one s a m p l e s ha l l occur pr ior to
each time the s ed iment s retained by a



s i l t f enc e are removed and d i s p o s e d and
at least one s a m p l e sha l l occur
a n n u a l l y .

k. A s i l t f en c e shal l be maintained unt i l
removed, which may occur when either:
i. the mean concentrations of

radium-226, molybdenum and, i f
a p p r o p r i a t e , pursuant to Paragraph
l.b. o f S e c t i o n 2 9 . 2 , thorium-230
in the moni t or ing d a t a for a s i l t
f e n c e l o c a t i o n is not greater than
the background range of
rad ium-226, molybdenum or , i f

' a p p r o p r i a t e pursuant to P a r a g r a p h
"̂"̂^ l.b. of S e c t i o n 2 9 . 2 , thorium-230.

T h e mon i t o r ing da ta s h a l l consist
of the da ta ob ta ined in accordance
with S u b p a r a g r a p h j f r o m f o u r ( 4 )
sequential repre sentat ive s ampl e s
or;

ii . the mon i t o r ing d a t a e s t a b l i s h e s
the exi s t ence of a s t eady s ta t e
condi t i on . The ex i s t ence of a
s t e ady s ta t e c ond i t i on s h a l l be
d e t e r m i n e d , in accord with S e c t i o n



3 . 2 . 7 , using a l inear regression
on f i v e (5) years o f data obtained
in accord with S u b p a r a g r a p h j .

4. Cot t er sha l l d e s ign and conduct a sub-basin
release s o i l s s tudy as described in P a r a g r a p h 1 of S e c t i o n
29.2 prior to the removal of a s i l t f e n c e , in accordance with
P a r a g r a p h 3.1. of S e c t i o n 29.2.

29.3 Requis i t e A s s e s s m e n t s and Engine er ing A c t i v i t i e s
C o t t e r sha l l pr epare and submit to the S t a t e for

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n for sub-basin re lease soil s t u d i e s ,

which sha l l inc lude:
a. A gamma s c i n t i l l o m e t e r survey;
b. A soil s a m p l e survey to c o n f i r m the

"̂""̂  r e su l t s of the gamma s c i n t i l l o m e t e r
survey;

c. Survey procedures and m e t h o d o l o g y ;
d. Locat ions o f s a m p l i n g ;
e. Q A / Q C P l a n ;
f . S c h e d u l e .

2. A writ ten report on the r e su l t s of the sub-
basin release soil s t u d i e s , which sha l l inc lude:

a. T o p o g r a p h i c map wi th a p p r o x i m a t e grid
l o c a t i o n s ;

b. V a l u e s and ranges of meter r e a d i n g s ;
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, c. Locat ions of soil s a m p l e s ;
d. Resul t s of laboratory analys i s of soil

s a m p l e s ;
e. Q u a l i t y assurance and q u a l i t y control

evaluat ions .
3. A p l a n for the construction and maintenance

of the s i l t f e n c e s or soil removal, as a p p r o p r i a t e , which
sha l l inc lude:

a. Locat ion of each propo s ed s i l t f e n c e or
soil removal;

b. Design drawings and cons truc t ion
s p e c i f i c a t i o n s and m a t e r i a l s ;

c. Q A / Q C P l a n ;
i d. Maintenance p l a n ;

e. S e d i m e n t or soil removal and d i s p o s a l
p l a n ;

f . S a m p l i n g p l a n ;
g. S c h e d u l e .

4. A wri t t en f i n a l report which sha l l i n c l u d e ,
as a p p r o p r i a t e :

a. D e s c r i p t i o n of action taken;
b. A s - b u i l t d rawing s;
c. E x p l a n a t i o n of and response to

unexpec ted c ond i t i on s and p r o b l e m s ;
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d. Q u a l i t y assurance and q u a l i t y control
eva lua t i on s;

e. S c h e d u l e .
5. A wri t t en annual a c t i v i t i e s summary as part

of the RAP Annual Report s p e c i f i e d in S e c t i o n 3.1, which s h a l l
inc lude:

a. Data c o l l e c t e d ;
b. A n a l y s i s of moni tor ing data and

background range for each s i l t f e n c e ;
c . A n a l y s i s o f s t e a d y s tate c ond i t i on for

each s i l t f e n c e ;
d. D e s c r i p t i o n of maintenance a c t i v i t i e s

f o r each s i l t f e n c e ;
e. Des cr ip t i on of f a i l u r e s and repair s and

rep la c ement s f o r each s i l t f e n c e ;
f . D e s c r i p t i o n o f removal a n d d i s p o s a l o f

retained s ed iment s f o r each s i l t f e n c e ;
g. E x p l a n a t i o n of and re sponse to

unexpected c o n d i t i o n s and p r o b l e m s ;
h. Q u a l i t y assurance and q u a l i t y control

evaluat ions .
6. A wri t t en p r o p o s a l for the removal of any

s i l t f e n c e , which shal l inc lude:
a. The basis for the removal of the s i l t

f e n c e , in accord with P a r a g r a p h 3.k. of
S e c t i o n 2 9 . 2 ;r
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b. A p l a n to remove any remaining areas of
soil conta ining mean concentrations of
rad ium-226, molybdenum or, i f
a p p r o p r i a t e pursuant to Paragraph l.b.
of S e c t i o n 2 9 . 2 , thorium-230 so that
consti tuent concentrations are reduced
to background range, or a p l a n to
construct and maintain a s i l t f e n c e for
any s m a l l e r dra inage area u p s t r e a m of
the s i l t f e n c e p r o p o s e d to be removed
where the mean concentrat ions da ta for
r a d i u m - 2 2 6 , m o l y b d e n u m , or , i f
a p p r o p r i a t e pursuant to P a r a g r a p h l .b.
of S e c t i o n 2 9 . 2 , thorium-230 are greater
than the background range for
r a d i u m - 2 2 6 , m o l y b d e n u m , or , i f
a p p r o p r i a t e pursuant to P a r a g r a p h l.b.
o f S e c t i o n 2 9 . 2 , thor ium-230.

29.4 S c h e d u l e
C o t t e r s ha l l conduct these remedial a c t i v i t i e s

according to the f p l l o w i n g s c h e d u l e :
1. C o t t e r s h a l l submit a p l a n for the sub-basin

release soil s t ud i e s within n ine ty (90) days a f t e r entry o f
the Consent Decree by the Court .
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2 . T h e S t a t e s ha l l a c t upon C o t t e r ' s p l a n f o r
sub-basin release soil s tud i e s within ninety ( 9 0 ) days o f
r e c e ip t .

3. Co t t e r sha l l implement the p l a n for sub-basin
s o i l s s tud i e s in accordance with Paragraph 1 of S e c t i o n 29.2
at a rate of two sub-basins per year until all sub-basins
i d e n t i f i e d in F i g u r e 1-2 have been s t u d i e d . T h e s e s t ud i e s
sha l l be c o m p l e t e d pursuant to the approved s chedu l e .

4. Cotter shal l submit a written report on the
re su l t s of the sub-basin release soil s tud i e s w i th in s i x t y
( 6 0 ) days of the c o m p l e t i o n of the survey in each sub-basin
and the receipt of background data .

5. The S t a t e s ha l l act upon the sub-basin
release soil s tudy report wi th in s i x ty ( 6 0 ) days o f i t s
r e c e ip t .

6. C o t t e r sha l l submit a p l a n and s chedul e for
the cons truct ion and maintenance of s i l t f en c e s or for soil
removal w i th in s ix ty ( 6 0 ) days o f S t a t e action upon the sub-
basin release soil study report.

7. The S t a t e s h a l l act upon the p l a n and
s chedule w i t h i n ' s i x t y ( 6 0 ) days o f i t s r e c e ip t .

8. Cot t e r sha l l submit a wri t t en f i n a l report
wi th in one hundred twenty ( 1 2 0 ) days a f t e r th e c o m p l e t i o n o f
the cons truct ion of any s i l t f e n c e s .
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9. The S t a t e shal l act upon the f i n a l report
within th i r ty ( 3 0 ) days a f t e r i t s rece ipt .

10. Cot t er shal l submit as part of the RAP Annual
Report s p e c i f i e d in S e c t i o n 3.1 a writ ten annual a c t iv i t i e s
summary as described in Sec t i on 29.3.

11. The S t a t e s ha l l act upon each annual report
within one hundred and twenty ( 1 2 0 ) days of its rece ipt .

12. Cot ter shall n o t i f y the S t a t e s ixty ( 6 0 ) days
prior to removal of any s i l t f e n c e .

13. The S t a t e s ha l l act upon a writ ten p r o p o s a l
submit ted by C o t t e r to remove a s i l t f e n c e wi th in t h i r t y ( 3 0 )
days o f r e c e ip t .
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3 0 A R K A N S A S R I V E R
i , 30.1 • D e s c r i p t i o n of O p e r a t i o n s and R e l e v a n tv — x E n v i r o n m e n t a l Cond i t i on s "" '•

: r
K i l l - d e r i v e d p a r t i c u l a t e s d i s p e r s e d b y t h e wind

a r e d e p o s i t e d i n o f f - s i t e s o i l s . T h e s e p a r t i c u l a t e s a r e
a v a i l a b l e t o m i g r a t e down nearby e p h e m e r a l d r a i n a g e s a s p a r t
o f s e d i m e n t l o a d i n g d u r i n g s t o r m even t s . R A F a c t i v i t i e s a r e
d e s i g n e d t o m i n i m i z e a n d m i t i g a t e such m i g r a t i o n . D a t a

• c o n c e r n i n g the i m p a c t s o f s t o rm event s e d i m e n t l o a d i n g s on the
water q u a l i t y are not a v a i l a b l e .

30.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f t h i s s t u d y i s t o e v a l u a t e th e

a d e q u a c y o f th e on-go ing r iver m o n i t o r i n g p r o g r a m and i t s
a b i l i t y t o measure th e e f f e c t i v e n e s s o f RAP a c t i v i t i e s .

x - C o t t e r sha l l p e r f o r m t h e f o l l o w i n g r e m e d i a l
^^ a c t i v i t i e s :

1. C o t t e r s h a l l d e s i g n and conduc t a p r e l i m i n a r y
s t u d y to document the p e r f o r m a n c e and e f f e c t i v e n e s s o f
r e m e d i a t i o n e f f o r t s a s they a f f e c t t h e A r k a n s a s River a n d i t s
e p h e m e r a l and p e r e n n i a l s u r f a c e wat er t r i b u t a r i e s in the
v i c i n i t y o f t h e mi l l s i t e . T h e o v e r a l l reach o f t h e A r k a n s a s
River to be m o n i t o r e d s h a l l be s u f f i c i e n t in l e n g t h to m o n i t o r
s p a t i a l v a r i a b i l i t y . T h e p r o p o s a l s h a l l i d e n t i f y t h e
c o n s t i t u e n t s to be s t u d i e d and s h a l l a d d r e s s a s t u d y of s t r e a m
f l o w s , wa t er q u a l i t y , s e d i m e n t s , m a c r o i n v e r t e b r a t e s , a n d f i s h
p o p u l a t i o n s . I t i s a n t i c i p a t e d , tha t t h e p r e l i m i n a r y s t u d y
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s h o u l d , f o r e x a m p l e , examine s ea sonal event s a n d s h o u l d
c o n t e m p l a t e a n i n t e n s i v e s a m p l i n g e f f o r t i n c l u d i n g t h r e e
r e p l i c a t e d w a t e r sampl-e s over f i f t e e n s a m p l e p e r i o d s w i t h i n a
f i v e - d a y t ime f r a m e , w i th s ed imen t s a m p l i n g c o i n c i d e n t wi th
w a t e r s a m p l i n g , a n d p r o g r a m m e d m a c r o i n v e r t e b r a t e c o l l e c t i o n .

2 . C o t t e r s h a l l i n i t i a t e t h e p r e l i m i n a r y s t u d y
c o i n c i d e n t w i th t h e next s p r i n g r u n o f f p e r i o d f o l l o w i n g S t a t e
a p p r o v a l and continue i t t hrough the s p r i n g r u n o f f p e r i o d o f
t h e f o l l o w i n g year.

3 . C o t t e r s h a l l m o d i f y i t s current m o n i t o r i n g
p r o g r a m of the A r k a n s a s River based on the r e s u l t s o f the
p r e l i m i n a r y s t u d y .

30.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
C o t t e r s h a l l p r e p a r e a n d submit t o t h e S t a t e f o r

review and a p p r o v a l the f o l l o w i n g :
1. A p l a n for th i s s tudy which s h a l l i n c l u d e :

a . D e s c r i p t i o n o f s a m p l i n g e f f o r t s ;
b. D e s c r i p t i o n of c o n s t i t u e n t s to be

s t u d i e d ;
c. QA/QC P l a n ;
d. S c h e d u l e .

2 . A w r i t t e n f i n a l r e p o r t o f t h e r e s u l t s o f t h i s
s t u d y which s h a l l i n c l u d e : '

a. D e s c r i p t i o n of a c t i v i t i e s ;
b. Data c o l l e c t e d ;
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c. F i n d i n g s and c o n c l u s i o n s ;
i y d . Q u a l i t y a s surance a n d q u a l i t y c on tro l

' ^ e v a l u a t i o n ;
e. E x p l a n a t i o n of and r e s p o n s e to

u n e x p e c t e d c o n d i t i o n s a n d p r o b l e m s .
3 . A p l a n f o r m o d i f y i n g t h e o n g o i n g p e r f o r m a n c e

m o n i t o r i n g o f t h e A r k a n s a s R i v e r , i f n e c e s s a r y , which s h a l l
i n c l u d e :

a. P r o p o s e d m o d i f i c a t i o n s to the current
m o n i t o r i n g c o n d u c t e d in a c c o r d a n c e w i t h
t h e R a d i o a c t i v e M a t e r i a l s L i c e n s e ;

b. Q u a l i t y A s s u r a n c e / Q u a l i t y C o n t r o l
( Q A / Q C ) p l a n ;

c. S c h e d u l e .
i . 4. Annual a c t i v i t i e s summary of the p e r f o r m a n c e

m o n i t o r i n g p r o g r a m , which s h a l l i n c l u d e :
a. Data c o l l e c t e d ;
b. Q u a l i t y as surance and q u a l i t y c o n t r o l

e v a l u a t i o n s .
30.4 S c h e d u l e

C o t t e r s ha l l conduct th e s e r e m e d i a l a c t i v i t i e s
a c c o r d i n g t o th e f o l l o w i n g s c h e d u l e :

1. W i t h i n one hundred and e i g h t y ( 1 8 0 ) days
a f t e r the entry o f a Consent D e c r e e , C o t t e r s h a l l d e s i g n and
submit a p l a n f o r t h i s s t u d y t o t h e S t a t e .
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2. The S t a t e eha l l act upon said p l a n w i t h i n one
hundred a n d twen ty ( 1 2 0 ) d a y s a f t e r i t s r e c e i p t .

3. C o t t e r s h a l l s tar t t h i s s t u d y c o inc id en t wi th
t h e s t a r t o f s p r i n g r u n o f f f o l l o w i n g a p p r o v a l o f t h e p l a n .

4. C o t t e r sha l l continue the s t u d y through the
e n d o f s p r i n g r u n o f f o f t h e year f o l l o w i n g t h e s t a r t o f t h e
s t u d y .

5 . W i t h i n o n e hundred a n d e i g h t y ( 1 6 0 ) day s
f o l l o w i n g t h e r e c e i p t b y C o t t e r o f a l l l a b o r a t o r y a n a l y s i s .
C o t t e r s h a l l , submit a w r i t t e n f i n a l r e p o r t o f t h e r e s u l t s o f
t h e s t u d y t o t h e S t a t e a n d t h e H e a l t h R i s k A s s e s s m e n t P a n e l ,
i n c l u d i n g a p r o p o s a l f o r any m o d i f i c a t i o n o f t h e p e r f o r m a n c e
m o n i t o r i n g p r o g r a m .

6. The S t a t e shall act upon the f i n a l r e p o r t of
the r e s u l t s o f the s t u d y w i t h i n one hundred and twenty ( 1 2 0 )
days a f t e r i t s r e c e i p t .

7. C o t t e r shal l i m p l e m e n t the a p p r o v e d o n g o i n g
p e r f o r m a n c e m o n i t o r i n g p r o g r a m w i th in t h i r t y ( 3 0 ) days o f
r e c e i p t o f S t a t e approva l o f t h e p l a n .

8. C o t t e r , as p a r t of the RAP Annual R e p o r t
s p e c i f i e d in S e c t i o n . 3.1, sha l l submit an annual summary of
the p e r f o r m a n c e m o n i t o r i n g p r o g r a m as d e s c r i b e d in P a r a g r a p h 4
o f S e c t i o n 30.3.

9. The S t a t e s h a l l act upon the annual summary
w i t h i n one hundred twenty ( 1 2 0 ) days o f i t s r e c e i p t .
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3 1 K I N N E Q U A R E S E R V O I R A N D P U E B L O R E S E R V O I R
31.1 D e s c r i p t i o n o f O p e r a t i o n s and Observed I m p a c t s

The A r k a n s a s River f l o w s t o the K i n n e q u a and
P u e b l o R e s e r v o i r s . S e d i m e n t m a t e r i a l i n t h e A r k a n s a s River
s e t t l e s out in the K i n n e q u a and P u e b l o R e s e r v o i r s .

31.2 R e m e d i a l A c t i v i t i e s
The p u r p o s e o f the s e r e m e d i a l a c t i v i t i e s i s to

d e f i n e t h e e x i s t i n g c onc en t ra t i on s o f s p e c i f i e d e l e m e n t s in
the s ed imen t s of the Kinnequa Reservoir and the P u e b l o
Reservoir.*

The S t a t e may conduct or may have c o n d u c t e d , as
a p p r o p r i a t e , a s t u d y o f s e d i m e n t cores o f th e K i n n e q u a and
P u e b l o Re s e rvo i r s . C o t t e r m a y observe s a m p l e c o l l e c t i o n
p r o c e d u r e s , and v i l l have access to s p l i t s a m p l e s i f

v , s u f f i c i e n t s a m p l e volume i s a v a i l a b l e . I f c o n d u c t e d , t h e
s t u d y shal l i n c l u d e :

a. S e d i m e n t core s a m p l e s s h a l l be c o l l e c t e d
f r o m each o f the two r e s e r v o i r s ,

b. The number o f s ed imen t core s a m p l e s for
each l o c a t i o n s h a l l not be g r e a t e r than
twe lve ( 1 2 ) ;

c. Each s a m p l e s h a l l c on s i s t of two
s e d i m e n t c o r e s ; one s e d i m e n t core s h a l l
be m a i n t a i n e d in an a p p r o p r i a t e a r c h i v e ,
and the o ther s e d i m e n t core sha l l be

-238-



a n a l y z e d by an a p p r o p r i a t e l a b o r a t o r y to
be .agreed upon by the p a r t i e s ;

d. f - C a c h s e d imen t core to be ana lyzed s h a l l
b e d i v i d e d into t h e f o l l o w i n g d e p t h
s e g m e n t s :
i . Z e r o ( 0 ) t o t w o ( 2 ) c e n t i m e t e r s

( c m ) ;
i i . T w o ( 2 ) t o f i v e ( S ) c e n t i m e t e r s

( c m ) ;
.iii. F i v e ( 5 ) t o t e n ( 1 0 ) c e n t i m e t e r s

( c m ) ;
i v . T e n ( r O ) t o twenty ( 2 0 )

c e n t i m e t e r s ( c m ) ;
v . T w e n t y ( 2 0 ) t o t h i r t y ( 3 0 )

c e n t i m e t e r s ( c m ) ;
v i . Below t h i r t y ( 3 0 ) c e n t i m e t e r s

( c m ) .
e. Each s e d i m e n t core s egment s ha l l be

analyzed only f or radium-226, thorium-
230, m o l y b d e n u m and n i c k e l ;

f . T h e . r e s u i t s o f each l a b o r a t o r y a n a l y s i s
shall be s u b j e c t e d to a two-way a n a l y s i s
of variance wi th b l o c k i n g by l o c a t i o n
and d e p t h ;
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g. C o n t o u r i n g s h a l l be used to f u r t h e r
e s t a b l i s h t h e c o n c e n t r a t i o n s o f

-.-radium-226, t h o r i u m - 2 3 0 , m o l y b d e n u m and
n i c k e l ;

h. C o t t e r may observe the c o l l e c t i o n of the
s e d i m e n t cores.

31.3 R e q u i s i t e A s s e s s m e n t s a n d E n g i n e e r i n g A c t i v i t i e s
Pursuan t to the a n a l y s i s to be c o n d u c t e d as

d e s c r i b e d in S e c t i o n 31.2, a w r i t t e n r e p o r t s h a l l be p r e p a r e d
which shal l i n c l u d e :

a. D e s c r i p t i o n of a c t i v i t i e s ;
b. Data c o l l e c t e d ;
c. F i n d i n g s and c o n c l u s i o n s ;
d. E x p l a n a t i o n of and r e s p o n s e to

v / u n e x p e c t e d c o n d i t i o n s and p r o b l e m s ;
e. - Q u a l i t y assurance and q u a l i t y c on tro l

eva lua t i on s .
31.4 . • S c h e d u l e

T h e S t a t e s h a l l p r o v i d e a c opy o f t h e r e p o r t o f
the r e s u l t s o f the s t u d y o f the s ed imen t cores o f the K i n n e q u a
a n d P u e b l o R e s e r v o i r s t o C o t t e r w i th in t h i r t y ( 3 0 ) d a y s o f t h e
c o m p l e t i o n o f t h e r e p o r t .
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3 2 H E A L T H R I S K A S S E S S M E N T
32.1 D e s c r i p t i o n of Opera t i on s and Observed I m p a c t s

M i l l derived cons t i tuent s are released into the
environment, and are present in the ground water, air and
so i l s . T h e r e are p o t e n t i a l routes of exposure f r o m the
environment to humans. The present data are i n s u f f i c i e n t to
de t ermine if there is an e f f e c t on human h e a l t h .

32.2 Remedial A c t i v i t i e s
The p u r p o s e of these remedial a c t i v i t i e s is to

de t ermine if the release of m i l l derived c on s t i t u en t s has an
e f f e c t on human hea l th .

C o t t e r s ha l l p e r f o r m and the S t a t e s h a l l be given
the o p p o r t u n i t y to p a r t i c i p a t e , as s p e c i f i e d be low, in the
f o l l o w i n g remedial a c t iv i t i e s :

1. C o t t e r s h a l l have a h e a l t h assessment pane l
compri s ed o f a t least three (3) q u a l i f i e d and i n d e p e n d e n t
persons with e x p e r t i s e in medi c ine , t o x i c o l o g y , e p i d e m i o l o g y ,
p u b l i c h e a l t h , or human h e a l t h e f f e c t s a s soc ia t ed with
exposure to r a d i o n u c l i d e s and m e t a l s to d e s i g n and conduct a
comprehens ive s tudy to assess the human h e a l t h risks and
i m p a c t s , i f any, a t t r i b u t a b l e t o m i l l derived c on s t i t u en t s .
The g e o g r a p h i c boundaries s ha l l in c lud e the o f f - s i t e area in
the v i c in i ty of the m i l l s i t e , i n c l u d i n g L i n c o l n Park and
Canon C i t y . T h e s t udy s ha l l in c lud e:
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a. An as s e s smenj t_o f_.hunian h e a l t h risks andi y --..... ........
"̂"̂  impact s as sociated with:

i. Consumpt i on of impacted ground
water;

ii . Consumpt i on of impacted s u r f a c e
water;

iii. Exposure to impacted s o i l s and
s ed iment s ;

iv. I n h a l a t i o n of radon gas or
impacted airborne d u s t ;

v . C o n s u m p t i o n o f f i s h f r o m impac t ed
s u r f a c e water b o d i e s ;

vi. C o n s u m p t i o n of f r u i t s and
f vegetable s irrigated with impacted
^•^ water;

vii. C o n s u m p t i o n o f m i l k f r o m cows that
have consumed impac t ed water;

viii. C o n s u m p t i o n o f meat f r o m l i v e s t o ck
that have consumed impac t ed water
or f e e d ,

b. A m u l t i - d i m e n s i o n a l risk assessment
matrix using an e s t imate of human h e a l t h
risk, c o n s i d e r i n g , as a p p r o p r i a t e ,
sensi t ive segments of the p o p u l a t i o n , as
the dependent var iab l e , and using hazard



p o t e n t i a l and mechanism of exposure as
the independen t v a r i a b l e ;

c. Phases for prob l em d e f i n i t i o n , de s ign of
m e t h o d o l o g y , c o m p l e t i o n o f s a m p l i n g and
m e t h o d o l o g y , generation o f wri t t en
report and recommendations for f u t u r e
action;

d. The review and in t egrat ion of
a p p r o p r i a t e i n f o r m a t i o n , obtained as a
result of the remedial a c t i v i t i e s
conducted as described in th i s RAP.

e. S a m p l i n g .
32.3 Requi s i t e A s s e s s m e n t s and Engine er ing A c t i v i t i e s

Co t t e r shal l p r e p a r e , or for P a r a g r a p h s 2 and 3
have prepared by the H e a l t h Risk Asse s sment P a n e l , and submit
to the S t a t e for review and a p p r o v a l the f o l l o w i n g :

1. A wri t t en p r o p o s a l i d e n t i f y i n g the persons
who w i l l d e s ign and conduct the h e a l t h risk a s s e s sment , which
s ha l l in c lude:

a. I d e n t i t y of each per s on;
b. Curriculum vitae of each per s on;
c. Exper i en c e in the d e s ign and conduct of

h e a l t h risk as s e s sment;
d. All relevant pas t experience;

r
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2. A p l a n for the de s ign and implementa t ion of a
s tudy to assess the human h e a l t h risks and i m p a c t s , which
sha l l include:

a. D e s c r i p t i o n of a c t iv i t i e s and g o a l s ;
b. Des cr ip t i on of procedures and

m e t h o d o l o g i e s , inc luding the proposed
name of a volunteer local community
repre s en ta t iv e who w i l l act as a l i a i s o n
between the pane l and the community for
the p u r p o s e s o f i n f o r m a t i o n exchange
between these two groups. ( T h e minimum
q u a l i f i c a t i o n s o f th i s volunteer local
community r epre s en ta t iv e are: resident
in the area for no l e s s than three (3)
years and medical doc tor or P h . D . in a
phys i cal or b i o l og i ca l s c i enc e);

c. C o n s i d e r a t i o n and i n t e g r a t i o n of
a p p r o p r i a t e i n f o r m a t i o n , as de t ermined
by the p a n e l , generated as a result of
the remedial a c t iv i t i e s being conducted
pursuant to this RAP and any relevant
report s or f i n d i n g s pr epared by the
Agency f or T o x i c S u b s t a n c e s and Disease
Regi s try ( A T S D R ) .
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d . Q A / Q C P l a n ;
e. S c h e d u l e .

3. A writ ten interim report on the s tudy to
assess human hea l th risks and i m p a c t s , which sha l l inc lude:

a. Des c r ip t i on of a c t iv i t i e s and r e su l t s ;
b. Recommendations for f u t u r e act ion,

cons ider ing A T S D R ' s recommendation;
c. Q u a l i t y assurance and q u a l i t y control

eva lua t i on;
d. E x p l a n a t i o n of and response to

unexpec ted c ond i t i on s and prob l ems .
4. A writ ten report s t a t i n g f i n d i n g s and

conclus ions of the H e a l t h Risk Asse s sment Panel regarding any
f s i t e-re la t ed report s submitted to the panel by C o t t e r , the

S t a t e or the ATSDR, i n c l u d i n g reports o f the ground water
survey (see S e c t i o n 1 3 ) , L i n c o l n Park soil survey (see S e c t i o n
2 5 ) , W i l l o w Lakes s tudy (see S e c t i o n 2 6 ) , a n d t h e Arkansa s
River (s e e S e c t i o n 3 0 ) .

5. A writ ten f i n a l report of the r e su l t s of the
s tudy to assess human h ea l th risks and i m p a c t s , which shal l
inc lude:

a. D e s c r i p t i o n of a c t i v i t i e s and r e s u l t s ;
b. Recommendations for f u t u r e act ion,

cons ider ing A T S D R ' s recommendat ion;
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c. Q u a l i t y assurance and qua l i ty control
evaluat ion;

d. E x p l a n a t i o n of and response to
unexpected c ond i t i on s and prob l ems .

32.4 S c h e d u l e
Cot t er shal l conduct these remedial ac t iv i t i e s

according to the f o l l o w i n g s chedule:
1. W i t h i n s ix ty (60) days of the entry of the

Consent Decree by the Court , Co t t e r s h a l l , submit a wri t t en
propo sa l i d e n t i f y i n g the persons who w i l l d e s i g n and conduct
the h e a l t h risk assessment.

2. The S t a t e sha l l act upon the writ ten p r o p o s a l
within th i r ty ( 3 0 ) days a f t e r i t s r ece ip t .

r 3. W i t h i n one hundred and twenty (120) daysw a f t e r approval o f the writ ten p r o p o s a l , C o t t e r shal l have the
h e a l t h assessment panel prepare and C o t t e r s ha l l submit a p l a n
for the d e s i gn and i m p l e m e n t a t i o n of a s tudy to assess human
h e a l t h risks and i m p a c t s , if any.

4. The S t a t e s ha l l act upon the p l a n w i th in
ninety ( 9 0 ) days a f t e r i t s r e c e ip t .

5. W i t h i n one hundred and e igh ty (180) days of
the approval of the p l a n , C o t t e r sha l l have the H e a l t h Risk
Assessment Panel implement the p l a n and submit a writ ten
interim report.
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6. The S t a t e s ha l l act upon the interim report' . •within thir ty (30) days o f rece ipt .
7. W i t h i n one hundred and twenty ( 1 2 0 ) days of

receipt of any report s submit ted to the H e a l t h Risk Assessment
P a n e l , Cot ter shal l have the H e a l t h Risk Assessment Panel
submit a written report pursuant to Paragraph 4 of S e c t i o n
32.3 to the S t a t e .

8. The S t a t e s ha l l act on the reports within
t h i r t y ( 3 0 ) days o f r e c e ip t .

9. W i t h i n one hundred and e igh ty ( 1 8 0 ) days
a f t e r the c o m p l e t i o n of the a s s e s sment s , Co t t e r s h a l l have the
H e a l t h Risk Asses sment Panel pr epar e the f i n a l writ ten repor t ,
and Cot t e r shal l submit it to the S t a t e .

f 10. The S t a t e shal l act upon the f i n a l written
report wi th in one hundred twenty ( 1 2 0 ) days of i t s r e c e ip t .
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F.-3 22m
A D M I N I S T R A T I V ERECORD

Re: S t a t e o f C o l o r a d o v . C o t t e r C o r p o r a t i o n , C i v i l A c t i o n No.83-C-2389
Dear J o n i :

Enclo s ed for your i n f o r m a t i o n and records are the f i n a l Con-sent Decree, a n d P l a i n t i f f S t a t e o f C o l o r a d o ' s Response S u m m a r y ,and a marked up version of the RAP changes made in re sponse top u b l i c comments. W i t h regard to the RAP changes , I have onlyenc l o s ed those page s and s e c t i on s where changes were made. Ibe l i ev e t h e f o r m a t , bo ld p r i n t f o r n e w m a t e r i a l , a n d da sh e s f o rd e l e t e d m a t e r i a l , w i l l f a c i l i t a t e your review o f t h e changes.
I f y o u have a n y que s t i on s r e g a r d i n g t h e enclo sed m a t e r i a l ,p l e a s e don' t h e s i t a t e t o cal l me a t 894-2289. I s u g g e s t that youcontact e i t h e r M i k e H o p e or Diane Brown to e s t a b l i s h a m e e t i n gs c h e d u l e t o d i s c u s s E P A ' s t e chni ca l concerns.
It has been a p l e a s u r e w o r k i n g w i t h you.

S i n c e r e l y ,
F O R T H E A T T O R N E Y G E N E

C a r o l y n / T J T Buchho l zA s s i s t a n t A t t o r n e y Genera lCERCCA L i t i g a t i o n S e c t i o n
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n. computer program documentation, if
a p p l i c a b l e ;

o. procedures for f o l l o w - u p of anomalous
data.

i2. Documentation of consideration and
incorporation of a p p l i c a b l e guidel ines and requirements for
s ampl ing and analysi s e s tabl i shed by the U . S . Environmental
Protection Agency, the U . S . N u c l e a r Regulatory Commission, and
the Co lorado Department of H e a l t h ; '

3. Proposed laboratory f a c i l i t y or f a c i l i t i e s to
be used in analyz ing sampl e s , if a p p l i c a b l e .

3.2.3 S o i l s and S e d i m e n t A n a l y s i s
' /Except for sample s c o l l e c t ed in accordance vith V

f r - , sections 21 (On-site S o i l s ) and 24 ( S i t e A d j a c e n t S o i l s ) , f t a l l
vf- , s o i l j and sediment samples shall be sieved with stainless s t e e l _
fa ;.:•-. . mesh.- • The less than 100 mesh fract ion shall be analyzed a f t e r

a nitric ac id/perchloric acid (HN03/HC1O4-)
digestion.:. The data shall be analyzed and reported on an air

^dry^weightrbasis; " ~- - -
•^ 3.2.4 " Background Data Set for S o i l s and S e d i m e n t s

Unle s s s p e c i f i c a l l y stated otherwise, the
background data set for soi l s and sediments, which shall be
used in ca l cu la t ing background mean and background range, as
further d e f i n e d below, shall be co l l e c t ed according to the •
schedule in Paragraph 6 of this Sect ion 3.2.4 and the
f o l l o w i n g criteria and requisite assessments. The ' t a r g e t

^elements*:, are uranium, molybdenum,- radium-226, and, as
j . ' .VV«; ; • = > - • ' • ' " - i - " * " •-.- ~ * -
..-• . . *!**.* ii--~ ' •*• • T*.\T .'• \ • • » - " • ' •
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d. Proposed m o d i f i c a t i o n s of operations and
............ maintenance p lan.

;.*r.:.-4.4 S c h e d u l e . V .
Cotter shall conduct these remedial activities

. according to the f o l l o w i n g schedule:
_ ' " " ! . . _ _ 1. Within ninety ( 9 0 ) days a f t e r the entry of a
- Consent Decree by the Court, Cotter shall submit to the S t a t e

::'-,"' a plan for the d e s ign/ construction and operation of the
1 - - ; — - : withdrawal well system, which includes the piezometer

monitoring program.
~~.'.'. 2. The S t a t e shall act upon the plan for the

S S r d e s i g n , construction and operation of the withdrawal well
^f,—l,B y^ e i t t wit*1*11 ninety ( 9 0 ) days of its receipt.

^ i T i ^ J l f ^ T a ' i ^ Cotter• sha l l - comple t e the construction and
i^start: the. operation of .the withdrawal well system pursuant to .._

the approved schedule required by Paragraph 1 of Section 4.3,
;''-:.~7:---:':;~~:^^ a written f inal ".-.:.'*-'.'

construct ionr report : to the" Stat e within "one"̂  hundred twenty
(120) days^of the completion of the construction of the

withdrawal well system.
:~- - 5. The Sta t e shall act upon .the f ina l
construction report within one hundred twenty ( 1 2 0 ) days of

receipt. - .
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13.4 - S c h e d u l e
Cotter shall conduct these remedial activities""" .

according to the f o l l o w i n g schedule:
1. W i t h i n one hundred f i f t y (150) days a f t e r the

entry of the Consent Decree by the Court, Cotter shall submit
" '"j to the S t a t e a design for a_water use survey.plan. _____ .....
77^ 2. The S t a t e shall act upon the water use survey

. p lan within sixty (60) days of its receipt.
• 3. By no later than December 1, l O D O M a r c h 1, ...

1989, Cotter shall complete the water use survey. • -
4. With in one hundred twenty (120) days of the

completion of the water use survey, Cotter shall submit a",,. , . -..-....... - ..-...-........ . -... • • •*"-.•?• -• •••
"•;'•!''.written report to the S t a t e on the survey results,, a p lan for

•-'•-'•-'- information dissemination, and a schedule for water
connections, if any.-- LrV j--^--.Si:..^CJ";.:irvf ~~ "'" '"'"' " ~--'r"•'•"••

.-•; 5 . v ; . ; T h e Sta t e sha l l ja c t uponjbhe water-use survey
, " ' : t h e ' p l a n f o r i n f o r m a t i o n ' d i s s e m i n a t i o n a n d schedule4r̂ 4-, .-*»:̂ - • J-.iii-.-s- î r̂ ^^is£j^^^'-±^~^~-^for any water connections within sixty. (60) days of their

'- • • - . -'• " '•'. ' ."••-••—-' ."...I'. ••- '.'...--• • . ••-."- "' - .: . -• •"-r-.ft-si"---.^!-":^ •-• - .;; .-- ' ••• '• rreceipt. T.""" "."~~-~-.i-.~ •- -- .".« -•Sjv-^.r'..:— .: - — . ^ . • - _ ^ i : . : . » * ' ; . • : ! • • - - --••- , .-.j .;-, .•.--•

.6. With in sixty (60) days of the approval by. the
S t a t e of the informat ion dis semination p lan and schedule.
Cotter shall implement t h e plan. . . .

7. Pursuant to the schedule set f o r t h in / ; _ . ^ _ .
Paragraph 4 above, Cotter s ha l l , as determined necessary by .--
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14.1

14.1.1

.,-... .̂  ... .
14 GROUND WATER"COMPLIANCEt ••

Descript ion of Operations and RelevantEnvironmental C o n d i t i o n s
O b j e c t i v e s
T h i s section describes how attainment of the

ground water quali ty ob j e c t ive s will be determined, and how
alternate concentration l imit s ( A C L ' s ) will b e e s tabli shed.

14.1.2 Cotter S i t e Ground Water Protection
The methodology which will be employed includesi

the use of ground water quali ty ob j ec t ive s to be measured at
ettwo des ignated monitoring we l l s in Lincoln Park.
Concentration ob j e c t ive s have been es tabl i shed (see Sec t ion
14.1.3) for the two constituents of concern, uranium and

^ molybdenum. •;- These concentration objectives have been
to be protective of human heal th, we l far e , and the

" The s e concentration objec t ives are predicted to* . *

rbe^technica.lly• f e a s i b l e and as low as reasonably, achievable.^
^14Ti;3~i*^ Lincoln Park Ground Water Qual i ty O b j e c t i v e s - - ' - ^ *•*—

ground^ water q u a l i t y ' o b j e c t i v e s established ....
t fpr_uranium _and molybdenum at the Lincoln Park Monitoring W e l l

" ' ( l o c a t e d pursuant to Paragraph 1 of Sec t i on 14.2) are not more
than the average concentration of 0.035 m g / l i t e r of uranium
and 0.1 m g / l i t e r of molybdenum, calculated using the method

...described below. . The uranium objec t ive is the same as the
drinking water recommendation for uranium by the National
Academy of Science and the molybdenum ob j e c t ive is the

- -....-^—i-fe ;aj N•?>.»'j_~,.T- • ••• -wr-j-v- -....••-•!&'v^-iw-f^f^fv-:-.-\^-'-.--.^'v' • _.vri .^u:_3~iiTj.v~.'.::i' r... •;- trs?" ^-':-^%;.iVSHr^*r-.E:*^ -s-.̂ .---:
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A P P E N D I X B
C o l o r a d o L i c e n s e N o . 36S-01SAmendment No. 24
December _V , 1987P a g e 1 of 1

C o t t e r C o r p o r a t i o n12596 W e s t Bayaud A v e n u e , S u i t e 3 5 0L a k e w o o d , C o l o r a d o 60228
P u r s u a n t t o t h e R a d i a t i o n C o n t r o l A c t , T i t l e 2 5 , A r t i c l e 1 1 ,C . R . S . 1973 as a m e n d e d , and the S t a t e o f C o l o r a d o "Rules andR e g u l a t i o n s P e r t a i n i n g t o R a d i a t i o n C o n t r o l , " Part I I I ,A m e n d m e n t s 20 and 22 are s u p e r s e d e d by t h i s A m e n d m e n t 24, and
COLORADO R A D I O A C T I V E M A T E R I A L S L I C E N S E N O . 369-01S I S A M E N D E DA S F O L L O W S :
LC 11.35 is a d d e d :

11.35

LC 9.1.1 is a d d e d :
9.1.1

" C o t t e r U r a n i u m K i l l s i t e R e m e d i a l A c t i o nF l a n " ( h e r e a f t e r " R A F " ) which i s a t t a c h e das A p p e n d i x A to the Consent Decree, O r d e r ,J u d g m e n t a n d R e f e r e n c e t o S p e c i a l M a s t e rf i l e d i n t h e U n i t e d S t a t e s D i s t r i c t Courtf o r t h e D i s t r i c t o f C o l o r a d o , C i v i l A c t i o nN o . 63-C-2389, " S t a t e o f C o l o r a d o v s .C o t t e r C o r p o r a t i o n , a N e w M e x i c ocorpora t i on ."

The l i c en s e e is hereby au thor iz ed andrequired to s tore end proc e s s its uraniumore, a s s o c i a t e d min ing and m i l l i n gr e s i d u e s , uranium p r o d u c t concentrat e andby-product m a t e r i a l c o n s i s t e n t wi th the RAPto which r e f e r e n c e is made in LC 11.35.

Date

F o r t h e C o l o r a d o D e p a r t m e n t o f H e a l t h

S i o n e d



fc^ii

a d j u s t e d average da i ly intake (AADI) value proposed by the
U.S. Environmental Protection Agency. ... ..

14.1.4 — '- T e s t i n g and A n a l y s i s
14.1.4.1 Transi t T i m e

1. Temporary cessation of SCS hydrologic barrier
'"" operation shall not occur until cessation of operations of

rL._i- each of:
a.

b.

F l u s h i n g operations at the Old T a i l i n g s
Ponds Area;
The SCS Dam to DeWeese Dye Ditch
f l u s h i n g operation.

respect to the temporary cessation of SCS
_ hydrologic. barrier operation described in Paragraph 2 of

Sect ion "9^2,* t h e ' t r a n s i t ' t i m e ' f o r "ground water to f l o w from
behind;: the', SCS Dam", to Lincoln" Park Monitoring W e l l * shall be "---

ug^ s s i s a . ' d e t e rmined by the f o l l o w i n g procedure. -L- ' ^ . . . ? :; : "
SCS hydrologic barrier operations.-:•—, ,,; --/.-.. -.,;-. ....^^vSv have ceased,, a^linear regression-procedure as described in

Section"1411.4^2 shall b e " u s e d " t o ' d e t e r m i n e when there" is no
. longer a s igni f i cant upward trend in the f l u x of both uranium

and molybdenum at the Lincoln Park Monitoring W e l l . A measure
o f f l u x shall be calculated according to the f o l l o w i n g

. ' - p r o c e d u r e ' or other S t a t e approved procedure:
-"̂ rr.rrr •- — -.-:>v - . -— v a . - Cotter shall propose locations for two «fo

._..-"_ piezometers approx imat e ly 300 f e e t apart



A P P E N D I X C
— — — — — — — — —

T h e f o u r m i l l i o n t w o hundred thousand d o l l a r s
( $ 4 , 2 0 0 , 0 0 0 ) to b e p a i d t o the S t a t e , pursuant to S e c t i o n
X V I I I ( A ) , s h a l l b e d i s t r i b u t e d a s f o l l o w s :

A . T w o m i l l i o n d o l l a r s ( $ 2 , 0 0 0 , 0 0 0 ) s h a l l b e
c r e d i t e d t o t h e " H a z a r d o u s S u b s t a n c e R e s p o n s e F u n d , "
e s t a b l i s h e d pur suant t o C o l o r a d o Revised S t a t u t e s sec.
25-16-104.6 ( 1 9 8 6 S u p p . ) , f o r re imbursement o f p a s t r e s p o n s e
co s t s incurred by the S t a t e , which sum s h a l l then be c r e d i t e d
t o t h e G e n e r a l F u n d o f t h e S t a t e .

B. One m i l l i o n two hundred thousand d o l l a r s
( $ 1 , 2 0 0 , 0 0 0 ) s h a l l b e c r e d i t e d t o t h e " H a z a r d o u s S u b s t a n c e
R e s p o n s e F u n d , " e s t a b l i s h e d p u r s u a n t t o C o l o r a d o Revised
S t a t u t e s sec. 25-16-104.6 ( 1 9 8 6 S u p p . ) , which sum shal l b e
used by the S t a t e to e x e r c i s e i t s r i g h t s and o b l i g a t i o n s under
t h i s C o n s e n t Decre e , i n c l u d i n g , bu t no t l i m i t e d t o , r ev i ewing
C o t t e r ' s s ubmi s s i on s pur suant t o t h e R A P , over s e e ing t h e
p e r f o r m a n c e o f the W o r k and r e t a i n i n g the nec e s sary
c o n s u l t a n t s .

C. One m i l l i o n d o l l a r s ( $ 1 , 0 0 0 , 0 0 0 ) s h a l l b e
c r e d i t e d t o t h e " C E R C L A Recovery F u n d , " e s t a b l i s h e d pur suan t
to C o l o r a d o Revised S t a t u t e s sec. 25-16-201 (1986 S u p p . ) , a s
damage s recovered b y t h e S t a t e f o r a l l e g e d i n j u r i e s t o natural
resource s .



b.

and each approx imate ly 300 f e e t from thewell s £0mpu*^Vi4 482. -<i Lincoln 'Park Monitoring H e l l , so that
the two v e l l a p i e g o m e t e r s and the Lincoln
Park Monitoring W e l l f orm an approximate
equilateral triangle. To the extent
pos s i b l e , J t h e piezometers^ and the ._

-r~ Lincoln Park Monitoring W e l l shall also
.. be located so that water levels in each

. :- are ' n o t unduly a f f e c t e d by pumpage of
: - nearby wells. ^: ~"-'. :' '""'. " ~ ~; '. .' :.-. " •
. . F o l l o w i n g approval by the S t a t e , Cotter

-_. . ^shall drill the piezometers to a depth
• • ?:.- "-.-.- ' - ^ C . : ; • ̂ .v^r-f5;^ ? : ' : :-/-' ' - " " . ~ " - ' - " -•—•-;-:•_—"—••.. great' enough to penetrate to, the Verme jo .,

• • - ' » - • * . ' . > - , - . i^" .x*-tv'v - ' • ••.>«*•>: Tf~>-:?r- ••".".-"••' ' " • " " ' " ' V ^ ? * ' • ' . • • - • . ' - ' 1 . . : ' .,.

- Format i on/- so that the depth to the
At-.-. cpntact : between ,thej: Venae j

" " ' ' '
:——.,--.--:-.--.,.-*-.- -...a: ...• .̂:..r .̂t̂ .̂.,-ynOVnV ......

" " * " ; * ^ ; t t i e l i L ^ : ^ > : L u g g e d ' - ' ' ' : : ; - ^ - ^p*_ • ______... ^_^ . ^_ ^ ^ .„ . . ' _ •03»V. -•**•

* - T - ? - . ^ , - ' s v ••--••• - I ' P v ^ v •.•^•-;t--•/:.T

gS^rthe- contact."— The piezometers : shall- be^
constructed using casing slotted ~/~'-** T-^

^throughout t h e ' a l l u v i a l material, except
that the upper 5 f e e t of each well shall

-•: be grouted.. Locations of the wel l s
shall be determined by a qua l i f i ed
surveyor, with the elevation of the

^M^gSt^^.Vj^g^^ig^^^^^gj^l^^^^^-^^g^jiijg^- r^iagyjy.-»"^g; • : ^ - ^ ; j ^ g ^ ^ ' , ^ : r ' t f r ' ^ ^ S ' F ^ ' ' ^ ^ t ' * "^-f\^

^^^'^'^«aSg.ii£irlr^^^K.a£^i^^ .-_. -̂ 4



^.:-.? ;~ -~-^Si£^^ - ^ ' g . y . \\ :

C.

measuring point determined to the
nearest one-hundredth of a f o o t ;
At the same time that water sample s are
co l l e c t ed f rom the Lincoln Park

, Monitoring W e l l , Cotter shall also
measure dep th to water in the Monitoring
W e l l and the f e w e — p i e z o m e t e r s . In the
Monitoring W e l l , d ep th to water shall be
measured prior to c o l l e c t i n g the sample
or purging the wel l .
The hydraulic gradient at the time of
sampl ing shall be calculated from the
hydraulic heads (relative to sea l e v e l ) ,
and the locations of the three well s and
piezometers. ...---,..,.,.,.. .- . . .- - ......... .

e./..::, The average saturated thickness in the _-:

d.

' ~ ^ ^ ' • " ' ~ ' ' • • •

i c i n i t y ; o f : the.
""-'-'. -- W e l l shall be calculated by averaging -p.
- ; * the saturated thickness of a l l u v i a l ;

materials (estimated by hydraulic head
minus elevation of the Vermejo-Alluvia l
contact) for each of the three, we l l s and
pieEometers.

f. The measures of uranium and molybdenum
f l u x shall be calculated by m u l t i p l y i n g

.the concentration of each by the average

-- ••V;
,.- 1

"-.^••i^i'jr—j5T.v^:'^r«i.-. -;v • ...v.-.-i. - ̂ ^'rr^jz^S^ >̂ ?̂;-



f * ^ t f c f i d r;•: ttm^U^
saturated thickness and the magnitude of
the hydraulic gradient.

, 2 " ' L i n c o l n Park C o m p l i a n c e T e s t i n g
The monthly data for the most recent three-year

period a f t e r the -^n^pTi^rnt i -m f l h ^ g i n to increase shall be
used in the s tat i s t i cal analysis. When the s l ope s of both. —,-— .^..—..-_ ,__•.. . . „„ , ™ «

regression lines (time being the independent variable and
f l u x e s of uranium and molybdenum being the dependent
variables) are no longer greater than zero (a one-tailed QjC v^

~; t-test at a 95 percent c on f id enc e l eve l s , the water from
I f e c " behind the SCS Dam.shall be determined to have reached the

^ f ; , Lincoln Park Monitoring W e l l and comparison of water quality
-- against the" objec t ive s for uranium and molybdenum shall be-- - • "_ .. , ^ ._ ..? per formed ^ Conentra t i on s of these constituents measured in - —
^sample s- co l l e c t ed over-the las t"24 months of the three year' ' " ' ' ' ' ' ' - . . _ . . - . _ . .*.... . - - - • •... .Period / s h a l l . be aver aged / and the respective average compared'

'of both molybdenum and_ uranium are equal to or less"-.
^̂ :̂ than^the" respective vob j ectives*!approval" f or ' " p e r m a n e n t ' • ^ - ^ • . ^ ^

""cessation--o?-,bid T a i l i n g s Poncls^Area f l u s h i n g and SCS
hydrologic barrier operations pursuant to Sect ions 8.2 and

^-fc~£. 9.2,: respectively, s h a l l / b e given by the State . In the event
£ S V - M « ! ^ ' " . " ? • ' - . ' . • ' ' ' ' . . " / - > ' -ĵ ^; ^ that- either average ie greater than its respective objec t ive,

• ' ' .'. i~ •.*"*.. !._-*v. *•*?"- - f

these, remedial measures shall be restarted, and the model
w h i c h 7 ' f o r m e d the basis for granting temporary cessation of



remedial activities shall be corrected.' Permanent cessation
of the Old T a i l i n g s Pond Area f l u s h i n g and SCS hydrologic
barrier operations shall occur when either the ground water
quality ob j e c t iv e s of Sec t i on 14.1.3 are permanently achieved
pursuant to the requirements of Paragraph 4.a. of Section 8.2
and Paragraph 3.a. of Section 9.2 respectively,..or_with .. ....
respect to the operation of the Old T a i l i n g s Ponds Area
f l u s h i n g the reasonable technological limits are met as
described in Paragraph 4.b. of Section 8.2 and with respect to
the operation of the SCS hydrologic barrier the requirements
of Paragraph 3.b. of Section 9.2 are s a t i s f i e d .

14.1.5 40 C . F . R . 192. Subpart D C o m p l i a n c e . ^
The' RAP described in this * document is designed to .

achieve a p p l i c a b l e ground water protection requirements of 40
C . F ; R . 192, Subpart D/\as . i t~ incorporat e s• and mod i f i e s i ^" . y
s p e c i f i c sections of 40 C . F . R . 264,^ S u b p a r t , F . - ; ^ H - " : - U ; ;-:
N o t w i t h s t a n d i n g ' anyjother.' p r o v i s i o n ^ o f . M t h i s ' RAP,^Cotter. shall;.-!
comply with 40 C . F . R . Part 192,. Subpart D, as it incorporates

._.- ,V1 ;—*• _:•;:.-,««.?.-.-.
' •-'.;«*£ «S&*5

;̂:£3^:3|£|£t::

modi f i e s s p e c i f i c sections"of"40 C . F . R . Part 264, Subpart
F, as described in this Sect ion 14 and comply with Section
121, including, but not limited to, Section 1 2 1 ( d ) ( 2 ) ( B ) ( i i )
of CERCLA. ..»---•• • _ • -_;••: . , . ._ . . . :^ ' ::^-:^-—--J-i . - . : : . . ..; •

At the Cotter site, these requirements are
*• •described below: .............. ..—•. .:~^-- . : —. : : -.- . •?--

• • :- -**':•*>:•.''....r.̂ v̂ -:



1. The ground water protect ion standard is as
set f o r t h in 40 C . F . R . 192.32 ( a ) ( 2 ) as it incorporates and
m o d i f i e s 40 C . F . R . 264 ,92 .

2. The l i s t of hazardous const i tuents is
established in 40 C . F . R . 192.32 (a)(2)(i) which incorporates
and m o d i f i e s 40 C . F . R . 264.93. 40 C . F . R . 192.32 ( a ) ( 2 ) ( i )

. adds uranium and molybdenum to the l i s t of hazardous
constituents i d e n t i f i e d in A p p e n d i x VIII of 40 C . F . R . Part
261.

3. The concentration l i m i t s are provided in 40
C . F . R . 192.32 ( a ) ( 2 ) ( i i ) as it incorporates and mod i f i e s 40
C . F . R . 264.94. T a b l e A of 40 C . F . R . 192, Subpart D, adds
concentration limits for combined radium-226 and -228 (5
p C i / l ) f a n d gross alpha-part i c l e activity (excluding radon and
uranium)"' (15 p C i / 1 ) : t o . t h e concentration l imit s established in

^40^C.F,R.~~ 264.94, .Table 1. The concentration of a hazardous

-"*- • — J T ~ • J^.7—- -i. ~ A "
» ̂ ,.. A- !_!•;- ~; 17— , .̂ ... **• • Must not exceed the background level of

that constituent in the ground water at
the time that limit is s p e c i f i e d ; or

b. For any of the constituents l i s ted in
T a b l e 1 of 40 C . F . R . 264.94 must not
exceed the respective value given in
that T a b l e if the background level of

!wi*s!*J>4*'.•*-* •**•"••>• •*-~!i-̂ S :̂-45S% -̂i . V r - t ' r i . . •*-•(«•• 73Si-»r
•.••:..;-•: ' « •



4.

. the constituent is below the value given
in T a b l e 1; or

c. Must not exceed an alternate limit
established by the S t a t e under item 7
below.

The point of compl iance is as set f o r t h in 40
^̂m" C . F . R . 264.95. S p e c i f i c a l l y , at the Cotter site the
Z-.-1,..'....... .., compliance points shall be monitoring we l l s located in the

- uppermost aqu i f e r which is contained in the Quaternary Terrace
Depos i t s and the Poison Canyon Formation. The compliance
point we l l s shall be located along a vertical surface
hydraul ical ly downgradient of the main impoundment near the

£of the impoundment and along the downgradient boundary of
the^Old T a i l i n g s ' Ponds Area. " The well s shall be located in

shbwn; o h - F i g u r e 14-1. f; The distribution of these ••::_.:-—•--_•_ •-.- --i-« --** •- • - —• •" .;«..- . . •

shall," be_ proposed by .Cotter. _ Their open interval shall
r n a S S c c e e d r a o T f e"etjr"i^ferigth1^ind\ the*vertical- distribution "of

• • «.-.. r* •
i." ", • * - j--* •-.-: ~i:

-':- *•- "v>fi?"i" ":j*-**^
^^^Sim6riitored""zoriesrshall ' e x t e n d from the water table to^ the"

surface^of the Poison Canyon" formation."7.? These
D w e l l s shair be o f a ' d e s i g n , - c o n s t r u c t i o n , ' a n d s p e c i f i c '
... location approved by the State .
î v: .iS ~~5. The compliance period is the period of time

l||I§^|^during which the compliance standard a p p l i e s . The compliance
is as set f o r t h in 40 C . F . R . 264.96.

-.-..y^-..'-£si :̂  ••".g-asEE=:er..=-.̂ r.- .- . \^.~.j.-:- .̂*;-::_.-



^ir^-::•;.-.,„'-••;.,.-.. , .-..,. .... ...........

6. The ground water compliance monitoring
program is described in 40 C . F . R . 264.99 and 40 C . F . R ; ' 2 6 4 . 1 0 0

* T "

.(d). ' ' ' f - - " ..
7. The process for s e t t i n g a l t e rna t iv e

concentration l i m i t s to be a p p l i e d at compliance points is as
set f o r t h in 40 C . F . R . 1 9 2 . 3 2 ( a ) ( 2 ) ( v ) which incorporates 40
C . F . R . 2 6 4 . 9 4 ( b ) and ( c ) , and as set f o r t h in Sect ion 121 of -~"
the Comprehensive Environmental Response, Compensation and
Liab i l i ty Act of 1980 ( C E R C L A ) , as amended by the S u p e r f u n d
Amendments and Reauthorization Act of 1986 (SARA).*:~ T

a . in e s tab l i sh ing ACL's th e f o l l o w i n g
fac tors will be considered: .~i .... ....
i. Potential adverse e f f e c t s on

^' ground water ' q u a l i t y ; ? considering:
a)— The p h y s i c a l ' and chemical 7 -^-•..*-«.—. „•-•- =• i- ..-. — .-• - ,..-r*-i:-i,.--j.:sT -. : - . - . - -' - -•,» - . - . . . . .characteristics of = the waste in

characteristics of the"̂  f a c i l i t y
and surrounding land; .
c) i The quantity of ground water - •-. • -
and the direction of ground water ^ ' :....... _ ... ..-- • _ .- • .̂ .«.-»,.... •-•—-—.
f l o w ; . ' . . - . . -:-~y~--'•r^--^-.-.-- . - . • ' . . ;



rrf. — "£ £-L. .

i.».̂ -.î ^J.,--. ..--..̂ i:.; lii-'rfSii.^;*!^^*^vri*i£rSll*rf-~-:^~~"^-'-;_- -- .-i ^-. .. -l- -• - .^^-'^.-., r̂ .-. -:'-AJ-v -. *•* -,.**.^-
'

d) The proximity and withdrawal
rates of ground water users;
e) The current and future uses of
ground water in the area;
f) The exi s t ing quali ty o f ground
water, including other sources of
contamination and their cumulative
impact on the ground water
qual i ty;
g) The po t en t ia l f or health risks
caused by human exposure to waste
constituents;
h) The potential damage to
w i l d l i f e , crops, vegetation, and
physical structures caused by - — . - .
exposure to waste constituents;.*.:.•"

persistence and '^^-^-^\^^^^-~^^^:-^^:r:- -̂ -̂.:~-,--:; ^- > , • . . '-•• . V - . . , —*jik:.-'.i2£.T-_..0f the potential adverse e f f e c t s ;
^?^^ •

ii. Potential adverse e f f e c t s on --
hydraul i ca l ly connected surface
water qual i ty, considering:
a) The volume and physical and
chemical characteristics of the
waste in the regulated unit;



nw> •?-,ri* Atim*,* • ».v <f- .- -*-»• • . l.. ..:.

7t£X3£**iff# •-•

b) The hydrogeological
*characteristics of the f a c i l i t y

and surrounding land;
c) The quantity and qual i ty of
ground water and the direction of
the ground water f l o w ;
d) The patterns of r a i n f a l l in
the region;
e) The proximity of the regulated
unit to surface waters;
f) The current and fu ture uses of
surface waters in the area and any
water quality standards

for those surface^_.. . .

^^^|?&iss^^^cumulative* ij^^onr stirface' water : =̂- ; ' ; ^ j : s

" * ' - j j t g t f " . r - ' - l ^
» — — — — ^ V.___ _̂ _-

jy*.^"".^'*- • - ' " - f •̂ -*l "^^ " r " r : - ' i . * . ; i ; T r ^ * v.'.~

'
' q u a l i t y ; r ^ / T r ^ : : - " - ; ; v ^ v : ; - v ; . - -\/.;v.^- - :

h) The po t ent ia l for health risks
caused by human exposure to waste
constituents;
i) The potential damage to
w i l d l i f e , crops, vegetation and

e S B S S S S L S K f ? s
-^••S* .̂— •••*» ••• TT ™—- •* ~



J M j f t ' O - „.-•.-• . . .^R»::-V>/" • • • ' • • • • • '
«=- -'-*-. •"*"-.'»' --.""*' ~ ~ " . ' : ' • ' " . . * • ' ? ' . ' • * " ? * V * v * - ' _ . . ' "

b.

physical structures caused by .
exposure to waste consti tuents;

's and . . . . '.
j ) T h e persi s tence a n d permanence
of the potential adverse e f f e c t s .

An ACL shall be e s t a b l i s h e d _ t h r o u g h ~ _ " ] ' _ _
either:" ""•' "' "'*-? • - ;"'~_ . : ':^^ r~:'!^ ' '-"^•'•"""'".
i. . Considering the f or ego ing issues

(a~.i._(a-i) j] and (a.ii. ( a - j ) ) " a n d V
the requirements of Sec t i on 121 of

. C E R C L A , as amended by SARA, an ACL.
will be set at each compliance .. ,
point monitoring veil, as "V ;.,' :. s .-,..- -i.-. , .,.....-•• ..-.-.. -:-^ ?-,;».-- :»':• ..-rt :.'5B7i''V'-'i- .•*-•-:• ••»-.!:•

...... . > • • - • — .' -f -- O - ^ - * ' • > : . - i - — - : - ' . -•'«-«».--.-- .-.-̂  .. ^.-necessary, vhen the ' L i n c o l n Park ~ --
Monitoring' W e l l ground vater̂ -̂ "--̂ — -X

_ . .bj ectiyes is' set

-̂ r:.i veil systelT has -ceased ' p u r s u a n t ' tofY^"?-?''*&&
Paragraph- 4 - of. Section 4.2 iW. The' *^ltiS:: ?r ~ :
ACL for each compliance point veil
shall be the constituent;..".. : -^.r:

,

concentration in that compliance ;:.... . , ._. . . . . . ._. . t- ^._ j._ -,:•

point veil as measured quarterly; ,
over a tvo year per iod; or - .

^^^^fe-^jf^V^ : ^ T =-- • • ,-• —-; - .-;-_..r.;.'..- .̂ ..>: ^, .... _.;,^;^:i-, :, : .^-^;.^^ri j« f e: i: 'r:?r-^r^-" . '--:^vc- ' •"' V.T



:*••*•*•"•::"

ii. Considering the f o r e g o i n g issues
( a . i . ( a - i ) ) and a . i i . ( a - j ) ) and ~
the requirements of Sec t i on 121 of
CERCLA, as amended by SARA, an ACL
will be set at each compliance
point w e l l , as necessary, when the
S t a t e approves C o t t e r ' s
app l i ca t i on demonstrating that the
reasonable technological l imits of
the remedial act ivi t ie s have been
reached pursuant to Paragraph 4.b.
of Sec t i on 8.2, and operations of
the withdrawal, well system has
ceased pursuant to Paragraph 4 of

^-W^^J?®.6**01* .4.2.-- The ACL for each
compliance point well shall be the
constituent ' c o n c e n t r a t i o n in. that -r̂ ^P-̂ vg g S g E j s ^ ^ ^ y j t e ^ y * ' - - ' 1 ^ - • • • < • • - - • - • • - . * > - — ' - ^ • • • • ' = > — • ' . .1^.:_£;;' compliance point well as measured

• quarterlyrover a"two year period.
l^g^^lgg--- 8•. • gr-j The "corrective action program required by 40

~±S± • .?'F'R* 192*33 as it: incorporates 40 C . F . R . 264.100 for the
-? ? : i»fcs=.Cotter site is as set f o r t h in the RAP, until the comple t ion

ground water remedial activities. If an exceedance of
i

l imits occurs a f t e r RAP ground water remedial

' f e i . - ' 5 * * * ' ' * * ' 1 ? ^ ' . ~ 2 \ " ----^WVf ----- -. i iV-.: : - " . . . . . . .

•V^i&,ij^4^-^''.'^f.Ul>!£>^-S''::Wvi'S;S:ii>;i^'..' ,i- ~*'.--» ••-• ^.»• •'•' ••"-".»—.-4—.-,-,,-!.•—<-r*r»-^«"**-M'":*(--r*r?«"-•> -/." -t o ^ ' « ^ j J f e g ~ M S - g ' ^ ^ . . v g ^ ' - _ j ^ i j -^* iJ-r f t ar j sn sT\r"_- . -±i:-ja-ar.-r .^^vrTrffr'^^^-gaiX-Sa-^ Sgi'r f « .gaaii^^sia^^ig^^Al^-^t-^sisi&UjSE^^.^



activities are c ompl e t ed , a corrective action program pursuant
to 40 C . F . R . 192.33 shall be implemented.
7-14.2 '*- Remedial A c t i v i t i e s -
.:,;,::. . The purpose of the remedial activities is to

_iL-i;_: e s tablish the Lincoln Park Monitoring W e l l , to e s tabl i sh the
-£i-T 0-4ir 3^ . f. ' ,

D j C l F T R r 192 Compliance Point W e l l s , and to assess the
^rrj^.", e f f e c t i v e n e s s of the remedial ground water actions described
. — L - : -- in Sec t i on s 4 through 13.
*•-- b_ • _ — * ~_ " • - • — • - _ • •- • **rT,__^ - ^ • - shall p e r f o r m the f o l l o w i n g remedial

activities:"* . ^=7v;:. ' .;~~---
-.-"--;?•- v .-_ i." : Cotter shall propose either one ( l ) t v o (2) **$&&-

fec^i. existing w e l l s j t f i t j i i n Jbhe southwest one-quarter (SW 1 / 4 ) o f
Section three (3) or two1 / 4 )

t h e ' s a m e * area t to be the Lincoln Park
'

.f e l l j ; ^ r The^new. wells^ shall be constructed to" Class ^
" ^ ^ m ^ located ~^B~::- - • ' '

downgradient
5 a n d ' c o m p l e t e d - b e t w e e n depth s of the es t imated~T"» -. ~^** -••>*•••- --•;--•»*- ' •* - ••|u. -.- • '^.r- .̂ •• ~ --*-̂ -~*-".-: •» "̂ -.. >•••••• • .̂ . - . - - ! . « i^r_ .. -fff •.."•••. __<aiv.k. .--̂ *

^ and • 40 i; f e e t below" the estimated
&'• wate^l table "at? its' h i g h e s t ' , y a h d ' shall be capable of being1 - " ' 7 " - * • ' - - - * « « = i ' • - - • • • • - - • - - • - . . . .

î̂ T pumped at 10 gpm for one hour, prior to in s ta l la t i on of the
^permanent pump. .^.-•u-.v-.._-';-,.-•"• • - - - • - ; - - • - .-•:-^"""

l̂ ^̂ ^̂ f •:__. Cotter shall implement a p l a n for maintenance and
• • J i j M I J M » » » - ^ ' ^ * r ' ' ^ " * * " - ^ * * - - - i ........ . . - *

^ g ^ f e b m o n i t o r i n g " o f / t h e ' w e l l s . - If new wel l s are dr i l l ed to be the
'"""~"*r!..Tt'j,-;-.*•'-...? ."-'.' • •-•-•"•*•" • • •:- .JLincoln Park Monitoring W e l l , . C o t t e r shall collect monthly



;~iwater sample s from the monitoring well s . Each sample shall be
^analyzed for the concentrations of uranium and molybdenum.

F o l l o w i n g t w o - ( 2 J years e£ a c c ep tab l e moni tor ing, the S t a t e
ahall aaleet one (1) of . the. two (2) moni tor ing w e l l s as the

' L i n c o l n Park Monitor ing W e l l . The well net se lected shall be
grouted c l o s ed;—Once the Lincoln • Park Monitor ing W e l l _ia_ _ "_
approved by the S t a t e , Cotter shall collect water samples - ~
monthly for analysis and maintain the .wel l s until remedial ;
activities have been completed at the~site pursuant to this
RAP. T o g e t h e r , these we l l s shall be^designated, and :! ""
co l l e c t iv e ly re f erred to herein, as the' . ' L i n c o l n Park .
Monitoring W e l l . ' , . : . ; . .\^,.i- ' . - " . L ^ - - ' • • . - ' • •

2. Cotter shall install compliance monitoring
D w e l l s in the-area described^ in Sect ion-14.1.5 , item 4 above.

. . . . . "_.— . ' . — — . . . . ' . - J . . — — — _ 1 _ 7 _ " - l T ~ . . i . I — — L ' - ^ - i i — — . . _ . ,..„-•_: ^ . ' . ^ — ^ - .-i_ ' . ' - • = - - . _ -- . . . . . - _ .— .-.- •_ .- -r—— . v-! *-• errr̂ r-i.-.- •.—-.*; -r.r. .._?̂ -..-;..*_ •._!:— . -~:ii*, * _•.-> Thes e we l l s shall be; constructed- t o ; j g l a s s - A vell^-^ ~^7T^*^"''

shall^ also be' installed or existing wells -^- . . . . ..*/- •.-•^-Cia:«-<;^J»«S:!I^i£fsi<«!:r^—-"=-T;.- -•-*.- :-.-.--. • - .^.^Vi...-:; •'^••."V.: •".• • •• -'.'^ '= -~ -*-̂ . *- .=—- -̂ -.*̂  .-.. -••—-£....,• • .*-- • • -'•— ••••»».»;-*=•'••.- .- >̂̂^ '''•.7i»'inwhich will" s a t i s f y ' the' requirements" of b a c k g r o u n d ' f ^
.= ..- -, - ' - - . T . ..i... ;- i« i-_-iV£. .ft?"-..*., it •/--S;. : •>«»,*•«-1.-. . ^V..: j i c - ""- I-•"•~ _•- » - . . . - » - J : ^r" :T '..-: -7.-- .

monitoring, s e t r f o r t h in 40 C.F.R^ 264:.97(a) (1)' a n d - ( g ) (2) i^" ^
14.3 Requisite Asses sments and S u b r o i t t a l s . . _ , .... -- . -j -Cotter shall prepare and submit to the Sta t e for

review a n d approval t h e f o l l o w i n g : ' r ^ , ^ ^ ^ - " — • - - - - - ^ - - " : - : ' • -v-^": % ; " ' "
.^~T"T-~ ~r 1. A proposal for em-existing monitoring wells .

^; and/or new monitoring wells to be the Lincoln Park Monitoring
W e l l , . w h i c h shall include:

..,-•..• . - * !*- . ———



a. The location of the well-f-s^-;
"~; b. The well c omple t i on data of en-existing

we l l s if use of e n — e x i s t i n g we l l s -tsare
propo s ed;

c. The des ign drawings and construction
s p e c i f i c a t i o n s for new w e l l s ;

d. QA/QC Plan;
e. A p l a n for monitoring and maintenance.

2. A written f i n a l construction report for new
we l l s , which shall include:

a. As-buil t drawings;
b. Explanat ion of and response to

unexpected conditions and problems;
'"""•""•' ' ------ c. - Summary of construction and quality

..--"_:.•- ~^-._ assurance evaluations;...
~ As L a part, o f . , the RAP Annual Report s p e c i f i e d

| S e ^ : i p n ^ 3 ' ; l l f ' a • y % n r i t t e n ^ ' a M ^ i ? ^ i a m n ^ r y ^ : E l t l i < s ' ' a n a l y s i i ^ ^ f . - ^
Lthe.lwater.: sample s and the"annual^-average of the analysis of
the^vater? samples

A p l a n for the on-site 40 C . F . R . 192
i t r ; c o m p l i a n c e point we l l s , which shall include:

a. The location of the we l l s ;
b. The well comple t i on data of an exi s t ing

well if an existing well is p r o p o s e d ;
The design drawings and construction
sp e c i f i ca t i on s for new w e l l ( s ) ; and



14.4

d. The l i s t of constituents to be measured
in those we l l s in accordance with 40
C . F . R . 264.99. -

e. I d e n t i f i c a t i o n of the background w e l l ( s )
as required by 40 C . F . R . 264.97.

S c h e d u l e
_^__ _ Cotter shall de s ign and conduct these remedial

1 £ ^ ' - -̂ j:̂  • ' • • - • : ' : . • • " ' ~ - : ' ' T ' "
•r̂ î V̂ act ivit ie s according to the f o l l o w i n g schedule:

H - . £ H E - - . . - : l. With in sixty ( 6 0 ) days f o l l o w i n g the entry of
a Consent Decree by the Court, Cotter shall submit a p lan for
the proposed Lincoln Park Monitoring W e l l - f a } - .

2. "\iL The S t a t e shall act upon the proposal within
- i~u.-.-ij»--«. -,«.- ,--t. , . i — — . . i _ - . _:;.

( 6 0 ) days of i t s ' r e c e i p t . - .;
3 ."^ Cotter, shall start and complete construction

w i t h i n ' o n e ' h u n d r e d and eighty-(180) days of the.
.̂ aa-"^approval by;ther. Stat e of the. proposal .

gaa jjll^^^SgjL^pt;-^^^^- /g. ^-ff* • jf^-.ri^. v-!f«^jgxr~-i: •.-;y-?:̂  *Tg:^±S'jy^.:-.-!-'*- •"ir. ."• :r^>v.^^-'^V^-. .:?-L;.t--i?s
\̂ **+*~* 4"^ J -̂V»^ '. C4»»^^- «j^ 4-Vi 4 »% " ̂ \«̂ ^ Vktivt^*"A«4 "̂ tr̂ v^^mr " /1 ^ A\ *9»«»*•*- A<P4-**»•*" -̂ ^X.-"̂ .»-rz

i ^ A t ' * W - ^ X * 4 . * »-̂ ^̂ *;--
report" to^the Stat e: withini one hundred twenty ( 1 2 0 ) days"

^^S^^^^'^'f^^^fl^^^^^^-^- - - • •
~'"' ^ ' l i n - •*" •— ••*"• J" - '"-B*.-*^ i* k"«- - --̂ -"- -- •. _*the ? comple t ion ofv new - wel l s ^

" 'î S-.̂ îî S 5 ;^: The S t a t e . shall act upon the_ f i n a l . ".."":
construction report for new well s within one hundred twenty
( 1 2 0 ) days of its receipt. . -

. .;•" "• • 6.. " As a part of the RAP Annual Report required
•j|»M".- •*-; >• . . . = ' ^ - ' — ^ » — — --•- - '- - .• -. ... f -.; .. . " ' -

r^-^L;.pursuant to Sec t ion 3.1, Cotter shall submit to the S t a t e a



fet^-:i

written annual summary of the analysis of water samples and
the annual average of the analysis of the water sample s .

*H —— The S t a t e shal l select the Linco ln Tai-k
Monitor ing W e l l f rent the well (a) p r o p o s e d pursuant f ee
Paragraph 1 of Sec t i on 14.2 vithin ninety ( 0 0 ) days a f t e r the
receipt -ef- two •(£)• years • ef monitoring data. _

67. Cotter shall submit a proposed p l a n ,
including locat ion, an i n s t a l l a t i o n schedule, and a QA/QC Plan
for the compliance monitoring w e l l s required pursuant to
Paragraph 4 of S e c t i o n 14 . 3 to the S t a t e within one hundred
twenty ( 1 2 0 ) days of the c ompl e t i on of Old T a i l i n g s Ponds Area
soil removal pursuant to Paragraph 3. a. of Section 8.2.

98. The S t a t e shall act upon the p lan withinisixty ( 6 0 ) days of its receipt. . .
i . . C o t t e r shall implement the approved plan and

start compliance monitoring as soon as po s s ib l e pursuant to
t h e approved schedule- 6 e t^ f or th; th er e in_and in any7 ev en t i 'Jl '3
within one (1) year of comple t ion of Old T a i l i n g s Ponds Area' .-•:.
soil removal as provided i n ' P a r a g r a p h 8 of Section 14.4̂  ^^"f-

iilO. ~ The Sta t e shall act upon the proposal -,..
within sixty ( 6 0 ) days of its receipt.



3 2 H E A L T H R I S K A S S E S S M E N T
32.1 Descript ion of Operations and Observed I m p a c t s

M i l l derived const i tuents are released into the
environment, and are present in the ground water, air and
soi l s . There are p o t e n t i a l routes of exposure f r o m the
environment to humans. The present data are i n s u f f i c i e n t to
determine if there is an e f f e c t on human heal th.

32.2 Remedial A c t i v i t i e s
The purpose of these remedial act ivi t ie s is to

determine if the release of mil l derived const i tuents has an
e f f e c t on human health.

Cotter shall p e r f o r m and the S t a t e shall be given
the oppor tuni ty to p a r t i c i p a t e , as s p e c i f i e d below, in the

p f e ^ t r f o l l o w i n g r e m e d i a l activities:
X. j C o t t e r j s h a l l have a_hea l th /a s s e s smen t panel

p r i s e d T o j C ^ a t least three (3) q u a l i f i e d and independent
' p e r s o n s wi th^expert i s e^irFmedic ine , tox i co logy, ep idemio logy,

health,-_or human health e f f e c t s associated with
:f^g e x p o s u r e - t b f r a d i o n u c l i d e s a n d * i m e t a l s t 6 design and conduct a

~"1" c^mp^eh¥n¥ive~¥tudy"to" assess the~human health risks and
impact s , if any, at tributable to mil l derived constituents.

t The geographic boundaries shall include the o f f - s i t e area in
; the vicinity of the mill site, inc lud ing Lincoln Park and
' _ . _ _ Canon City. T h e study shall include:

- _ ' * " * " - * " * ' * ' " . -



a. An assessment of human heal th risks and
impacts associated with:
i. Consumption of impacted ground

water;
ii. Consumption of impacted surface

water;
iii. Exposure to impacted s o i l s and

sediments;
I n h a l a t i o n of radon gas or
impacted airborne dus t;
Consumption of f i s h from impacted
surface water bodies;
Consumption of f r u i t s and
vegetables irrigated with impacted
water;.,;,̂ -^-!,.::.•:..-.,-_," -..:."-'." : . ."-" -
Consumption of milk from cows that
haye\jc6nsumed impacted water; ••"-: -— -

~ "" viii. Consumption of meat f rom livestock -
; : that" h a v e " ' c o n s u m e d impacted water '*'

iv.

v.

•.-::^'..: ". or f e e d . ™ ' { . ' "
b. A multi-dimensional risk assessment

matrix using an estimate of human health
risk, considering, as appropr ia t e ,
sensitive segments of the p o p u l a t i o n , as
the dependent variable, and using hazard



potent ial and mechanism of exposure as
the independent variable;

c. Phases for problem d e f i n i t i o n , design of
me thodo l ogy , c ompl e t i on of s ampl ing and
methodo logy, generation of written
report and recommendations for future
action; =

d. The review and integration of
appropr ia t e in f o rmat i on , obtained as a
result of the remedial activities
conducted as described in this RAP.

e. S a m p l i n g .
32.3 Requisite Asses sments and Engineering A c t i v i t i e s
_ Cotter shall prepare,, or for Paragraphs 2.and 3

have prepared by the H e a l t h Risk Assessment Panel , and submit
— to the S t a t e for review and approval the f o l l o w i n g :

A -written propo sa l , i d e n t i f y i n g ;-JnmwS . r a - . .-' . - .- ••'• . . • '.- r; I.---.-— •-'•
' o will design and conduct the heal th. risk assessment, which

;||^^'-sbAli^inciudV:^ r-^ •^^^'^...^•-•'•r''^'~~^- ..-..̂ ->- ?*-&;- -»»-:-S •--*'•&*.••:••
' ~̂ -~-~-"-.~~"" a.~~ "'Identity'of each ""person ;̂ ~̂  " ~T^H7"**-"~*~

b. Curriculum vitae of each person;
.c. Experience in the design and conduct of

health risk assessment;
d. All relevant past experience;



2. A p lan for the design and implementation of a
study to assess the human hea l th risks and impac t s , vhich
shall include: ,

a. Description of activities and goa l s ;
b. Descript ion of procedures and

methodo log i e s , inc luding the propo s ed
name of a volunteer local community
repre s entat ive vho vill act as aa-
inter face-be tveen the panel and the
community for the purpose s of
i n f o r m a t i o n exchange betveen these tvo
groups. (The minimum q u a l i f i c a t i o n s of
this volunteer local community
representative are: resident in the
area for no less than three (3) years
and medical doctor or Ph.D. in a

^̂ !̂  Physical science); " :: ;^"
Consideration and integration of
appropria t e in format ion, as determined

^ i ^ r f i S ^ T i V j . , " . ' , ' . , i r i " — v " > ^ T S i r 5 r i i

by the panel, generated as a result of
the remedial activities being conducted
pursuant to this RAP and any relevant
reports or f i n d i n g s prepared by the
Agency for Toxi c Substances and Disease
Registry ( A T S D R ) . '
QA/QC Plan; _ . . . . .

t.------j-sr\



e. Schedul e .
3. A written interim report on the study to

assess human hea l th risks and impac t s , which shall include:
a. Descript ion of activities and re su l t s;
b. Recommendations for future action,

; : - considering A T S D R ' s recommendation;
~ - c. Qual i ty assurance and qual i ty control

evaluation;
d. Explanat ion of and response to

unexpected conditions and problems.
4. A written report s ta t ing f i n d i n g s and

conclusions of the H e a l t h Risk Assessment Panel regarding any
site-related reports submitted to the panel by Cotter, the
State or-the ATSDR,- including "reports of the ground water

(see Section^ 13), Lincoln Park soil survey (see Section
yj»^* • » ^ ~ " " " ~ r T ' » r 1 . ' * ' ' " •- -g5-~r— - ".i;-.-̂ """*' ~~~m ~ - >T« . - - • — - . . "+\' •'- ~~ ' •"-*- -.- •-. •*••»* . . . . . . -

"^^^^"^^y^Wiliow Lakes study: (see Sec t ion 26), and the Arkansas

:r-:>-- 5.--- A written f inal report of the results of the< ' ' • • • ' - • * ^ ( j r - * r y - * ; - - * ^ ^ - r - - > ' - ' - v . , . . . . - - : . ; ; - . • - . - - . ' " " : ' . " ; * : '
study to assess human health risks and* impacts, which shall "^' ' '2 i * include: ' - - r - - - .

"" "_".£'" _— ^'.-. K .:?-̂  x.-\ * -r -"•

a. Description of activities and re sul t s;
b. Recommendations for future action,

considering A T S D R ' s recommendation;
c. Quali ty assurance .and quali ty control

evaluation;

&£^S~,A--i^ax. i^iSs£Sw£-;^i^«2SSr;_^^~
•f f, .-*£ V_- i.-^CTp*,.'^.*-^.. ^•*i ^Sss-Ssfe:^..^ V.s



d. E x p l a n a t i o n of and response to*

unexpected condit ions and problems.
32.4 S c h e d u l e .-

Co t t e r shall conduct these remedial activities
according to the f o l l o w i n g schedule:

1. W i t h i n sixty ( 6 0 ) days of the entry of the
Consent Decree by the Court, Cotter shal l submit a written
proposal i d e n t i f y i n g the persons who will design and conduct
the hea l th risk assessment.

2. The S t a t e shall act upon the written propo sa l
within thirty ( 3 0 ) days a f t e r i t s receipt.

3. W i t h i n one hundred and twenty ( 1 2 0 ) days
a f t e r approval o f . t h e written propo sa l , Cotter shall have the

7.- ^ . health assessment panel prepare and Cotter shall submit a p l a n
^i^Ll._ for. *&« design and implementation of a study to assess human
5Srl_~"^ heal th risks and impact s , if any. .s S e r ^ i i ' ^ ' r - . . - - . . . . . . . . / . . - . _-. :.:•-.- ...

- - - - ^ - ' - • • • • ' - • - . • . - 4 . - ' " r T h e S t a t e shall a c t upon t h e p lan within . "• ••- - •" " •
gjy^-^^: ninety ( 9 0 ) days a f t e r its receipt. - " :~ _ : - - _.-

''-'-.: - . - . ' . 4 . " • . - • • . •-.. - " • - • . . • ' . ' • ' • - . - • • - • = . - - : . - • - • : - - - - - . - i i i .i- -':-.." - - • 5. -: Within one hundred and eighty (180) days of_-. -the approval of. the" p l a n , Cotter shall have the H e a l t h Risk
Assessment Panel implement the p l a n and submit a written
interim report. -

6. The S t a t e shall act upon the interim report
within thirty ( 3 0 ) days of receipt..

&/.:•-£

r^^t-.



7. With in one hundred and twenty (120) days of
receipt of any reports submitted to the H e a l t h Risk Assessment
P a n e l , Co t t e r shal l have the H e a l t h Risk Assessment Panel
submit a written report pursuant to Paragraph 4 of S e c t i o n
32.3 to the S t a t e .

8. The S t a t e shall act on the reports within
thirty (30) days of receipt.

9. With in one hundred and eighty (180) days
a f t e r the c ompl e t i on of the asses sments, Cot ter shall have the
H e a l t h Risk Assessment Panel prepare the f i n a l written report ,
and Cot t er shall submit it to the S t a t e .

10. The S t a t e shall act upon the f i n a l written
report within one hundred twenty (120) days of its receipt.

IS**

- , • t.,^, -ir*.-.



.- O . o• .". ? •_ • • t.
I N T H E U N I T E D S T A T E S D I S T R I C T COURT

FOR THE DISTRICT OP COLORADO
Civi l Act ion No. 83-C-2389 I
STATE OF COLORADO,

P l a i n t i f f ,
vs. •
C O T T E R CORPORATION, a New Mexico corporat ion.

D e f e n d a n t . •

C O N S E N T DECREE C O M M E N T S A N D P L A I N T I F F S T A T E O F C O L O R A D O ' SR E S P O N S E S U M M A R Y

P l a i n t i f f S t a t e o f Colorado by and through the O f f i c e o f
the A t t o r n e y General hereby submits all p u b l i c comments on the
Consent Decree and provides the f o l l o w i n g responses to these com-
ments.

I N T R O D U C T I O N

T h i s Response Summary prov ide s t h e S t a t e o f C o l o r a d o ' s
( " s t a t e " ) responses to comments submitted by the U . S . Environ-
mental Prot e c t i on Agency ( " E P A " ) ( a t t a c h e d as Exhibi t 23 ( t e c h n i -
cal comments). Exhibit 68 (nontechnical comments) and Exhibi t 69
( c l a r i f i c a t i o n of nontechnical comment s) and incorpora t ed by r e f -
erence) and the response of the s t a t e to comments submi t t ed by
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the general pub l i c (at tached as Exhibi t s 1-22 and 24-67 and
incorpora t ed by r e f e r e n c e ) d u r i n g the p u b l i c comment period which
f o l l o w e d t h e . l o d g i n g of the Consent Decree, Order , J u d g m e n t and
Ref er enc e to S p e c i a l Mas t e r with the court on December 11, 1987.
A l s o i n c l u d e d , as Exh ib i t 70, is the t r a n s c r i p t of the p u b l i c
m e e t i n g conducted by the s t a t e in Canon C i t y , C o l o r a d o , on Janu-
ary 5, 1988. The pub l i c meet ing was held pursuant to the
requirements of sect ion 117 of the Comprehens ive Environmental
Response, Compensa t ion and L i a b i l i t y A c t , as amended by the
S u p e r f u n d Amendment s and Reauthor iza t i on Act of 1986 ( " C E R C L A " ) .
All p u b l i c comments and the p u b l i c hearing t ran s c r ip t are
enclosed and marked as Attachment B.

I. EPA COMMENTS ABOUT THE CONSENT. DECREEA N D T H E R E M E D I A L A C T I O N P L A N A N D T H E
S T A T E ' S R E S P O N S E S T O E P A ' S C O M M E N T S .
A . E P A ' s role i n s e t t l ement nego t ia t ions .

The role of EPA in the s e t t l e m e n t n e g o t i a t i o n s conducted in
the ins tant case has been f r a m e d by the Memorandum of Agre emen t
( " M O A " ) entered into by and between the s t a t e and EPA on A p r i l 2,
1986. A copy of the MOA is enclosed as A t t a c h m e n t A. Pursuant
to the MOA and cons i s t ent with the N a t i o n a l Cont ingency P l a n

- ( - " N C P " l r the s t a t e ' w a s d e s i g n a t e d to act as the lead agency at
the Linco ln Park s i t e for p u r p o s e s o f the NCP and C E R C L A . The
s i t e near Canon C i t y i s l i s t e d on the N a t i o n a l P r i o r i t i e s L i s t

-2-
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( " N P L " ) . The goal of the l i t i g a t i o n between the s ta t e and C o t t e r
has been to select and / i m p l e m e n t a remedy on and in the v i c in i ty
of the C o t t e r m i l l i n g p r o p e r t y * i n c l u d i n g the L i n c o l n Park s i t e
( h e r e i n a f t e r r e f e r r e d to as the "Cot t e r F a c i l i t y " ) which is and
shall be consi s tent with CERCLA and the NCP. Pursuant to the MOA,
EPA was to act in a c on su l ta t iv e role, and to p r o v i d e technical
suppor t and p o l i c y guidance wi th respect to CERCLA and NCP com-
pliance . EPA is not a p a r t y to thi s l i t i g a t i o n .

The s t a t e has, consi s tent with i t s o b l i g a t i o n s under the
MOA, advised EPA of s e t t l e m e n t nego t ia t i on s in thi s ac t ion, has
consulted with EPA concerning se t t l ement and the Remedial A c t i o n
F l a n ( " R A P " ) and has on many occasions prov ided EPA an oppor-
tuni ty to review d r a f t s of the Consent Decree and RAP (herein-
a f t e r r e f e r r e d to c o l l e c t i v e l y as the " S e t t l e m e n t " ) . In addi-
tion, during the course of s e t t l ement n e g o t i a t i o n s , the s ta t e met
with and had t e l ephone conversations with EPA on several occa-
sions to consult with it r e g a r d i n g NCP and CERCLA consistency.
On these occasions, EPA did i d e n t i f y its concerns with the pro-
posed s e t t l emen t to the S t a t e . But, EPA did not advise the s t a t e
that any aspect of the propo s ed s e t t l ement was inconsi s tent wi th

..the NCP or CERCLA.

-3-
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B . E P A ' s w r i t t e n comments a n d t h e s t a t e ' sresponses to those comments,•r
In a d d i t i o n to its c on su l ta t iv e role pursuant to the MO A,

EPA had an o p p o r t u n i t y to submit w r i t t e n comments to the s t a t e
dur ing the p u b l i c comment p er i od . EPA i m p r o p e r l y submit t ed writ-
ten comments d i r e c t l y to the court, rather than to the s t a t e , on
January 15, 1983, based on its technical review, of the S e t t l e -
ment. In its correspondence with the court, EPA requested an
extension of time to J a n u a r y 29, 1988, to prov ide comments based
on a nontechnical review o f t h e S e t t l e m e n t . EPA's nontechnical
comments were again i m p r o p e r l y t r a n s m i t t e d d i r e c t l y to the court
on J a n u a r y 29, 1988. EPA's nontechnical comments were received
by the s t a t e on F e b r u a r y 1, 1988. Based on conversations and a
meet ing between EPA, the s t a t e and C o t t e r , EPA submit ted addi-
tional comments to the s ta t e on F e b r u a r y 12 to c l a r i f y EPA's
nontechnical comments. EPA's comments are summarized and the
s t a t e ' s responses to .those comments are prov id ed in this section
I .

1. C o m p l i a n c e wi th CERCLA and the N a t i o n a lC o n t i n g e n c y Plan.
EPA comments that it cannot, at th i s t ime, make a determi-

nation that the S e t t l e m e n t meets the c r i t e r ia of CERCLA sect ion
121, 42 U . S . C . sec. 9621 ( 1 9 8 6 ) and is cons i s t ent wi th the NCP.

-4-
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At the C o t t e r F a c i l i t y , to resolve the l i t i g a t i o n between the
s tate and C o t t e r , the state is acting as lead agency by designa-
tion f r o m EPA and pursuant to HOP sections 3 0 0 . 6 1 ( e ) ( 1 ) ,
3 0 0 . 6 2 ( e ) ( 2 ) , 300.68 and 300.71. The s tate has made a determina-
tion that the remedy embodied by the S e t t l e m e n t is consi s tent
with CERCLA and the N C P . The S t a t e o f C o l o r a d o has r e g u l a t e d the
C o t t e r F a c i l i t y f o r nineteen ( 1 9 ) years. C o l o r a d o n e g o t i a t e d t h e
S e t t l e m e n t with C o t t e r over a 2-year p er i od . The s t a t e is more
f a m i l i a r with the operat ion and e f f e c t of the S e t t l e m e n t than is
EPA. Colorado will be the r egu la t ory e n t i t y to ensure that the
remedy, as i m p l e m e n t e d , meets the requirements of the S e t t l e m e n t .
To resolve the l i t i g a t i o n between the s ta t e and C o t t e r , the s ta t e
has determined that the remedy embodied by the S e t t l e m e n t does
e s tabl i sh the appropr ia t e extent of remedy for the C o t t e r F a c i l -
ity and does meet all CERCLA and NCP requirements.

A demonstrat ion o f consistency with t h e N C P ' s s i te investi-
ga t i on , remedial i n v e s t i g a t i o n , screening and evaluation of
al t ernat ive s and remedy s e l e c t ion requirements was included in
t h e Remedial I n v e s t i g a t i o n ( " R I " ) a n d F e a s i b i l i t y S t u d y ( " F S " )
r e p o r t s , which were d i s t r i b u t e d f o r p u b l i c comment. The S e t t l e -
ment need not and does not r e i t era t e that demons trat ion .of con-
sistency. The part i e s complied with the NCP, p a r t i c u l a r l y sec-
tions 300.67, 300.68, and 300.71, 40 C . F . R . sees. 300.67, 300.68
and 300.71 ( 1 9 8 7 ) , in d eve l op ing the S e t t l e m e n t .

-5-
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A f t e r the remedy has been implemented and c o m p l e t e d , EPA
must make its own d e t e rmina t i on as to whether L i n c o l n Park can be
d e l i s t e d f r o m t h e N P L . N e i t h e r t h e M O A n o r E P A ' s advice a n d com-
ments created a r e l a t i o n s h i p of agency between EPA and the s t a t e .
EPA e x p r e s s l y reserved its r i g h t s under CERCLA or any other s ta t-
utory provi s ion or common law with regard to the L i n c o l n Park
s i t e . A t t a c h m e n t A, para. 11 at pp. 6-7.

More s p e c i f i c comments made by EPA concerning the
S e t t l e m e n t ' s compliance wi th CERCLA and the NCP are set out and
re sponded to below.

a. EPA commented that it is not constrained by the
Consent Decree f r o m exerc i s ing i t s d e l e g a t e d a u t h o r i t y under
section 106 of CERCLA'to respond to an imminent and sub s tant ia l
endangerment which may become present at Linco ln Park. The s t a t e
agrees. EPA is not a par ty to this suit. Moreover , the s t a t e
entered into an a g r e e m e n t ' w i t h EPA e x p r e s s l y p r e s e r v i n g any
author i ty EPA has at the Linco ln Park site. See A t t a c h m e n t A,
para. 11 at pp. 6-7. Moreover, it should be noted that the Con-
sent Decree in no way d imin i sh e s or m o d i f i e s C o t t e r ' s o b l i g a t i o n
to f o l l o w al l a p p l i c a b l e f e d e r a l , s t a t e and local laws. See 42
D . S . C . sec. 9 6 5 2 ( d ) ( 1 9 3 6 ) .

b. EPA commented that the s t a t e lacks the l e g a l
a u t h o r i t y under CERCLA to take act ions to abate a threat to its
p u b l i c h e a l t h or to the environment and to order C o t t e r to under-
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take remedial action a t t h e Linco ln Park site. E P A ' s analys i s i s
not correct. The S t a t e of C o l o r a d o has many a u t h o r i t i e s by which
it cay abate any threat to p u b l i c h e a l t h or the environment posed
b y C o t t e r ' s a c t i v i t i e s , e n f o r c e t h e S e t t l e m e n t a n d compel C o t t e r
compliance. F i r s t , it should be noted that the s tate has clear
author i ty to obtain i n j u n c t i v e r e l i e f under the common law. New
Y o r k v . Shore R e a l t y C o r p . , 759 F.2d 1032, 1050-1051 (2d Cir .
1 9 8 5 ) . The s t a t e also has s t a t u t o r y a u t h o r i t y , under CERCLA and
s ta t e s t a t u t e s , to compel C o t t e r compliance . See Qberst v. M a y s ,
365 P.2d 902, 905 ( C o l o . 1961) ( o r d e r i n g summary abatement of
nuisance). CERCLA section 3 0 2 ( d ) , 42 U . S . C . sec. 9 6 5 2 ( d ) ,
e xpre s s ly preserves the operat ion of s tate law, in c lud ing common
law, at CERCLA. s i tes .

By its enactment of SARA, Congre s s broadened the s t a t e s '
authori ty under CERCLA. The s ta t e s may now obtain i n j u n c t i v e
r e l i e f f r o m t h e U n i t e d S t a t e s Di s t r i c t Court s . S e c t i o n 1 2 1 ( e ) ( 2 )
added to CERCLA by SARA provide s in per t inent par t :

A S t a t e may en forc e any F e d e r a l or S t a t es t a n d a r d , requirement, c r i t e r ia or l imi ta-tion to which the remedial action isrequired to c o n f o r m under t h i s c h a p t e r int h e U n i t e d S t a t e s D i s t r i c t Court f o r t h ed i s t r i c t in which the f a c i l i t y is l o ca t ed .
42 U . S . C . sec. 9 6 2 1 ( e ) ( 2 ) ( 1 9 8 6 ) . The s t a t u t e does not l imit the
r e l i e f ava i lab l e to the s ta t e to e n f o r c e such s t a n d a r d s , require-
ments , c r i t e r ia or l i m i t a t i o n s . As th i s court has p r e v i o u s l y
r e c o g n i z e d , an e f f e c t i v e means of e n f o r c i n g such s t a n d a r d s i s for
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the court to enter a p p r o p r i a t e i n j u n c t i v e r e l i e f c o m p e l l i n g com-
p l i a n c e by r e spons ib l e / p a r t i e s wi th the remedy approved by the
court r i.e., the one embodied in the S e t t l e m e n t . See May 19,
1987 H e a r i n g T r a n s c r i p t at 1665, 11. 20-22, C o l o r a d o v. I d a r a d o
M i n i n g Co. , e t al.. Case No. 83-C-2385 (D. C o l o . ) ( O r d e r d e n y i n g
D e f e n d a n t s ' M o t i o n t o Dismiss P l a i n t i f f ' s C l a i m s f o r I n j u n c t i v e
and Declaratory R e l i e f to E n f o r c e or A p p r o v e its Remedial A c t i o n
P l a n ) .

A d d i t i o n a l l y , it should be noted that the S e t t l e m e n t is a
l e g a l l y b inding document in which C o t t e r has contracted to per-
f o r m al l remedial a c t iv i t i e s . S p e c i f i c provi s ions o f the Consent
Decree prov id e the s t a t e and this court wi th ample means to f o r c e
C o t t e r ' s compliance i f t h e need arises ( f o r e xampl e , s t i p u l a t e d
p e n a l t i e s ) .

c . EPA commented that the s t a t e ' s s i t e inve s t iga-
tion is inconsistent with the NCP because it did not include an
endangerment assessment or an analys i s of a p p l i c a b l e or re levant
and a p p r o p r i a t e requirements ( " A R A R s " ) . EPA sub s equent ly c lari-
f i e d that it cannot, at this time, determine whether the Remedy
i s cons i s t ent wi th t h e N C P . T h e s t a t e ' s s i t e i n v e s t i g a t i o n m e t
the requirements of the NCP. NCP section 3 0 0 . 6 8 ( d ) requires an
inve s t igat ion, i n c l u d i n g s a m p l i n g , mon i t o r ing , and an exposure
as s e s sment , as necessary to d e t e rmine the nature and extent of
the threat p r e s e n t e d by the re l ease of hazardous substances f r o m
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the C o t t e r F a c i l i t y . The s ta te did conduct the necessary inves-
t i g a t i o n , inc lud ing an -endangerraent or exposure assessment which
i s incorporated in its RI, chapt er 8. The s t a t e also p e r f o r m e d
an ARAR analys i s and the s t a t e ' s f i n a l ARAR ana ly s i s i s f o u n d in
t h e Consent Decree, s ec t ion X X I V .

d. EPA commented that the s t a t e cannot be a lead
agency f o r p u r p o s e s o f C E R C L A a n d t h e N C P . A g a i n , E P A ' s inter-
p r e t a t i o n is too narrow. EPA and the s t a t e entered into an HOA
in 1986 regard ing the Lincoln Park s i te whereby EPA recognized
and agreed that the " S t a t e is act ing as lead agency at [ L i n c o l n
P a r k ] . EPA recognizes that the s ta te will p e r f o r m the f u n c t i o n s
for lead agencies s p e c i f i e d in the NCP at [ L i n c o l n P a r k ] . "
Attachment A at p. 3, para. 1. Moreover , the NCP recognize s
tha t , d e p e n d i n g on the circumstances, several e n t i t i e s , f e d e r a l
or s t a t e , may have the authori ty to r e s p o n d , pursuant to C E R C L A ,
to releases or threatened releases of hazardous substances at a
p a r t i c u l a r s i te. For e xampl e , at a s i t e l i s t e d on the NPL, the
f e d e r a l government or a s ta t e may take the response action. To
coordinate response act ions in such cases, the NCP d e v e l o p e d the
concept of a "lead agency." Under the NCP, a "lead agency" is the
"Federa l agency or S t a t e agency o p e r a t i n g pursuant to a contract
or cooperative agreement executed pursuant to sec. 1 0 4 ( d ) ( l ) of
CERCLA that has pr imary r e s p o n s i b i l i t y for c o o r d i n a t i n g response
action under th i s p lan." 40 C . F . R . sec. 300.6 ( 1 9 8 5 ) . U n d e r the
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NCP, the "lead agency" acts f or the P r e s i d e n t under CERCLA w i t h
regard to s e l e c t i on and en for c ement of re sponse act ions. At the
C o t t e r F a c i l i t y , the s ta t e believes it is the lead agency "oper-
a t i n g pursuant to a contrac t ," the MOA.

In a d d i t i o n , at a s i t e such as the C o t t e r F a c i l i t y where no
" S u p e r f u n d " money is being used for the remedy, a s t a t e may take
the re sponse act ion as a lead agency, even in the absence of a
cooperative agreement wi th EPA. The NCP d e l in ea t e s two catego-
ries of CERCLA response actions: " f u n d - f i n a n c e d actions" (40
C . F . R . sees. 3 0 0 . 6 1 { e ) a n d 3 0 0 . 6 2 ( a ) ( 2 ) ( 1 9 8 7 ) ) , i.e., actions
f i n a n c e d f r o m the f e d e r a l l y - m a i n t a i n e d " S u p e r f u n d " ; and "non
f u n d - f i n a n c e d " response actions (40 C . F . R . sec. 300.71 ( 1 9 8 7 ) ) .
S t a t e s may act as the lead agency for both f u n d - f i n a n c e d and non
f u n d - f i n a n c e d response act ions. N C P s e c t i on 3 0 0 . 6 2 ( a ) ( 2 ) pro-
vides: "Cooperat ive agreement s or S t a t e S u p e r f u n d contrac t s are
unnecessary for response actions that are not F u n d - f i n a n c e d ,
i n c l u d i n g any S t a t e or other p a r t y actions...." NCP sec t ion
3 0 0 . 6 1 ( e ) ( l ) c on f i rms that a s ta t e need not enter into a coopera-
tive agreement b e f o r e t a k i n g n o n - f u n d - f i n a n c e d en f or c emen t
ac t ion:

[ T ] h i s subpart [ o f t h e N C P d e a l i n g withH a z a r d o u s S u b s t a n c e R e s p o n s e ] does note s t a b l i s h any p r e c o n d i t i o n to en f or c ementactions by e i t h e r the F e d e r a l or S t a t e gov-ernments to compel response actions by re-s p o n s i b l e p a r t i e s .
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Based on the f o r e g o i n g i n t e r p r e t a t i o n of the NCP, which has been
a d o p t e d by this court (gee A p r i l 2, 1987 Bearing T r a n s c r i p t at
27i 11. 22-24, C o l o r a d o v. I d a r a d o M i n i n g Co . , et a l . f Case No.
83-C-2385 (D. C o l o . ) ) , the S t a t e of C o l o r a d o can act as lead
agency at the C o t t e r F a c i l i t y and is, t h e r e f o r e , au thor i z ed to
de termine "the a p p r o p r i a t e ex tent o f remedy" for p u r p o s e s o f the
S e t t l e m e n t , r e s o lv ing the l i t i g a t i o n between the s ta t e and
C o t t e r . 40 C . F . R . sec. 3 0 0 . 6 8 ( 1 ) ( 1 ) .

E F A ' s i m p l i c a t i o n that t h e court h a s n o a u t h o r i t y t o de t er-
mine the a p p r o p r i a t e extent of remedy, because that a u t h o r i t y
"resides with EPA" ( E x h i b i t 68 at 3) overlooks CERCLA section
1 1 3 ( b ) , 42 D . S . C . sec. 9 6 1 3 ( b ) , which prov ide s "the U n i t e d S t a t e s

•
d i s t r i c t court shall have exclus ive or iginal j u r i s d i c t i o n over
al l controversies ar i s ing under this chapter." The chapter r e f e r -
ence is to the en t i r e ty of C E R C L A , in c lud ing all issues ar i s ing
under CERCLA sec. 1 0 7 ( a ) ( 1 - 4 ) ( A ) , ( C ) a n d ( D ) , a s pr e s en t ed i n
this case.

e. EPA commented that p u b l i c access to technical
documents and f u t u r e remedial p l a n n i n g is not c o n t e m p l a t e d in the
RAP as required by the NCP. The s t a t e r e spond s that in the case
o f any m o d i f i c a t i o n t o th e Consent Decree, sec t ion XXIII s t a t e s ,

No amendment to this Consent Decree shal lbe grant ed unless such amendment is reason-ably necessary to e f f e c t u a t e the purpo s e sof the negot ia t ed s e t t l e m e n t ; or to protec tthe p u b l i c h e a l t h , w e l f a r e , or environment;
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or unle s s p e r f o r m a n c e of any requirement ofth i s Consent Decree has been renderedi m p o s s i b l e toy any subsequent ly enacted,m o d i f i e d or p r o m u l g a t e d f e d e r a l , s t a t e orlocal s t a t u t e , r e g u l a t i o n , ordinance orp e r m i t . Any p r o p o s e d amendment to th i sConsent Decree d e t e rmined by the s tate~tobe m a j o r shal l be s u b m i t t e d for the appro-p r i a t e p u b l i c comment p r i o r to i t s en t ry asan order of the C o u r t .
( E m p h a s i s a d d e d . ) T h r o u g h o u t these p r o c e e d i n g s , t h e s t a t e ha s
operated under i t s Community Relat ions Plan , consistent with NCP
sec t ion 300.67. The s t a t e wi l l encourage continued p u b l i c p a r t i -
c ipat ion as the remedy is implemented by continuing to comply
with NCP sec t ion 300.67 and EFA p o l i c y . ( S e e S u p e r f u n d Remedial
Design and Remedial Act i on Guidance; OSWER. Direc t ive 9 3 5 5 . 0 - 4 A ;
J u n e 1986, pp . 2 - 2 6 . ) In a d d i t i o n , th e C o l o r a d o Depar tment o f
H e a l t h ( " C D H " ) i s s t a t u t o r i l y required, with certain e x c ep t i on s ,
t o keep these records open for p u b l i c in sp e c t i on .

f . EPA commented that the cr i t er ia for approval
are not de s cr ib ed in the RAP. The s t a t e notes that the RAP
includes o b j e c t i v e s and construction and p e r f o r m a n c e s t a n d a r d s .
The s t a t e w i l l al so review all s u b m i t t a l s . to insure that the con-
d i t i on s of the RAP are compl i ed with. Pursuant to the Consent
Decree, f a i l u r e o f a p a r t i c u l a r remedial a c t i v i t y to meet.- i t s
o b j e c t i v e does not relieve C o t t e r of the r e s p o n s i b i l i t y to meet
th e o b j e c t i v e .

g. EPA s ta t ed a h e a l t h assessment and endangerment
assessment i s required. It f u r t h e r recommended that th e A g e n c y
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f o r T o x i c S u b s t a n c e s and Disease R e g i s t r y ("ATSDR") should con-
duct a h e a l t h assessment at the C o t t e r F a c i l i t y and i n d i c a t e d its
opinion that the work that has been done does not meet NCP
requirements . ATSDR was asked by the s t a t e to evaluate the s i t e
and the s i t e was put on the ATSDR l i s t to be eva lua t ed . It is,
however, i n a p p r o p r i a t e t o p o s t p o n e i n d e f i n i t e l y an e f f e c t i v e
remedy at t h i s s i t e unt i l ATSDR can p e r f o r m i t s eva lua t i on . Col-
orado conducted an endangerment assessment p r i o r to remedy selec-
tion, cons i s t ent wi th NCP section 300.68. The r e su l t s of the en-
dangerment assessment were compi l ed and repor t ed to the p u b l i c in
the RI, chapt er 8. The s t a t e has de t ermined that the endanger-
ment assessment meets the requirements of NCP sections 3 0 0 . 6 4 ( a ) ,
3 0 0 . 6 6 ( a ) a n d 3 0 0 . 6 8 ( d ) , . ( e ) a n d ( j ) . A d d i t i o n a l h e a l t h assess-
ment work will be conducted as part of the . S e t t l e m e n t . The Con-
sent Decree prov ide s t h a t , if a h e a l t h endangerment is i d e n t i f i e d
in the f u t u r e , C o t t e r wi l l be required to take a p p r o p r i a t e
action. It must also be noted that the c l eanup s t a n d a r d s used in
the RAP are equal to or cleaner than s t a n d a r d s e s t a b l i s h e d by
f e d e r a l and s ta t e agencies , unless e s t a b l i s h e d s t a n d a r d s cannot
be reached us ing avai lab l e t e c h n o l o g i e s .

h. EFA commented that documentat ion in the RAP is
inadequate to evaluate the e f f e c t i v e n e s s of the remedy. The
s t a t e r e spond s that the RAP is based on data and f a c t s , which are
contained in and documented by the RI and FS.
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i. One EPA conunentor s u g g e s t e d that f u r t h e r
s t u d i e s should be conducted and tha t , f i n a l d e s i g n s p e c i f i c a t i o n s
should be s t a t e d in several s e c t ions of the RAP. The s t a t e notes
t h a t , pur suant to EPA gu idance , s p e c i f i c d e s i g n s are not gener-
a l l y in c luded in a RAP. EPA guidance s t a t e s " f o l l o w i n g s e l e c t i o n
of a remedy... act ion must be taken to i n i t i a t e d e s i g n
ac t iv i t i e s " ( e m p h a s i s a d d e d ) . ( S u p e r f u n d Remedial Design a n d
Remedial A c t i o n G u i d a n c e ; O S W E R Direc t iv e 9 3 5 5 . 0 - 4 A , J u n e 1986,
p p . 2-5. A l s o s e e E P A ' s Record o f D e c i s i o n / E n f o r c e m e n t Decis ion
Document G u i d a n c e ; J a n u a r y 17, 1986; pp. 0-14.)

j. EPA doub t ed t h a t , were it e n f o r c i n g the remedy,
it would approve c e s sa t ion of the f l u s h i n g p r o g r a m when ei ther
the Linco ln Park ground water o b j e c t i v e s are met or the techno-
log i ca l l i m i t s o f the f l u s h i n g program are met. The s ta t e
re sponds f i r s t , that EPA would authorize a less p r o t e c t i v e con-
taminant concentrat ion l imi t ( i . e . , a higher level of ground
water c o n t a m i n a t i o n ) for the L i n c o l n Park area. S e c o n d , to s t o p
f l u s h i n g when the l i m i t s of that t e c h n o l o g y have been reached
( i . e . , when no f u r t h e r r emed ia t i on can be achieved by the tech-
n o l o g y ) i s cons i s t ent wi th c o s t - e f f e c t i v e n e s s c r i t e r i a in NCP
s e c t ion 3 0 0 . 6 8 ( j ) ( 1 ) . T h i r d , RAP sec t ion 14 p r o v i d e s that the
on-site compl iance p o i n t s must meet a p p l i c a b l e h e a l t h and envi-
ronmental c r i t e r ia of 40 C . F . R . sec. 264 ( 1 9 8 7 ) and of C E R C L A .

k. EPA f e l t that the s ta t ement that the RAP has
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been deve l oped to e f f e c t i v e l y m i t i g a t e any impac t s to h e a l t h ,
w e l f a r e , and the environment a t t r i b u t a b l e to the mi l l f a c i l i t y is
m i s l e a d i n g . The s ta t e r e sponds that pr i or to d e v e l o p i n g th i s
RAF, and p r i o r to p r e p a r i n g the PS, the s t a t e conduc t ed an envi-
ronmental a s s e s sment , evaluated f e d e r a l and s t a t e ground water
s t a n d a r d s , and U n i t e d S t a t e s soil s t a n d a r d s as well as those
p r o m u l g a t e d by other countrie s . The remedy s e l e c t ed is d e s i g n e d
to meet all a p p l i c a b l e h e a l t h and environmental p r o t e c t i o n stan-
dard s . T h e r e f o r e , i f p r o p e r l y i m p l e m e n t e d , i t wi l l b e p r o t e c t i v e
of human h e a l t h , w e l f a r e and the environment. The s t a t e , through
the S e t t l e m e n t and a p p l i c a b l e l aws , can ensure that the remedy is
p r o p e r l y i m p l e m e n t e d . Moreover , t h e S e t t l e m e n t p e r m i t s f u r t h e r
remediation i f new s c i e n t i f i c i n f o r m a t i o n becomes a v a i l a b l e that
would d i c t a t e f u r t h e r c l eanup f or adequate h e a l t h a n d / o r environ-
mental pro t e c t i on . Moreover, pursuant to CERCCA sect ion 1 2 1 ( c ) ,
the remedy wil l be reevaluated every 5 years to de t ermine whether
a d d i t i o n a l c l eanup is required.

1. EPA comments that the RAF does not s p e c i f y
where and how a l t e r n a t i v e concentrat ion l i m i t s ("ACL's") ar e t o
be met. A p p a r e n t l y , EFA overlooked RAP sect ions 14.1.5.1 through
14.1.5.7 which addre s s the ground water p r o t e c t i o n . s t a n d a r d , the
l i s t of hazardous c on s t i t u en t s , the concentrat ion l i m i t s , the
point of c o m p l i a n c e , the compl iance p e r i o d , the ground water com-
p l ianc e m o n i t o r i n g program, a n d t h e s e t t i n g o f A C L ' s .

-15-

C O T T E R - 0 1 5 1 2 5 8



m. EPA s p e c i f i c a l l y i d e n t i f i e d several p r o b l e m s
wi th the ACL s e t t i n g approach used in the RAP: (i) i t does not
a d d r e s s all of the contaminants of concern, only molybdenum and
uranium; ( i i ) i t does not cons ider the r e c e n t l y set s t a n d a r d s
for uranium and molybdenum in ground water at inac t ive uranium
p r o c e s s i n g s i t e s , which are relevant and a p p r o p r i a t e , and a f t e r
closure wil l be a p p l i c a b l e ; and ( i i i ) EPA should have a concur-
rence role. A g a i n , EPA has mi sunder s t ood the RAP. The s t a t e
responds as f o l l o w s to each o b j e c t i o n . F i r s t , the ACL s e t t i n g
proce s s in c lude s the c o m p l e t e l i s t o f hazardous c o n s t i t u e n t s
u t i l i z e d by EPA and a d d s uranium and molybdenum ( s e e RAP s e c t i on
14.1.5.2). S e c o n d , though the " s tandards" are only p r o p o s e d ,
when a d o p t e d they would be a p p l i c a b l e at the C o t t e r F a c i l i t y . In
the event it is t e c h n i c a l l y i n f e a s i b l e to ob tain th i s level of
clean-up on-site at the p r o p o s e d p o i n t s of c ompl ianc e , the S e t -
t l ement p r o v i d e s , consi s tent with 40 C . F . R . sec. 1 9 2 . 3 2 ( a ) ( 2 ) ( v )
( 1 9 8 7 ) , ( i n c o r p o r a t i n g 4 0 C . F . R . sec. 2 6 4 . 9 4 ( b ) a n d ( c ) ( 1 9 8 7 ) )
a n d CERCLA sec t ion 1 2 1 ( d ) ( 2 ) ( B ) ( i i ) , that A C L ' s w i l l b e set.
T h i r d , C o l o r a d o h a s t h e a u t h o r i t y t o s e t A C L ' s . C o n s i s t e n t w i t h
the MOA the s t a t e wi l l continue to consul t w i t h EPA as the remedy
is i m p l e m e n t e d at the C o t t e r F a c i l i t y .

2. Background and c l eanup s t a n d a r d s .

EPA expre s s ed concerns about the background va lue s , c l e a n u p
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s tandards and standard s e t t i n g procedure s , e s tab l i shed by the S e t -
t l ement . The f o l l o w i n g d i s cu s s i on summarizes those comments and
prov id e s t h e p a r t i e s ' re sponses .

a. EPA was concerned that background values for
s o i l s not be e s t ab l i s h ed by s a m p l i n g in c on tamina t ed areas.
T h u s , i t s u g g e s t e d that background soil da ta be ob ta ined f r o m
u n d e v e l o p e d , unmined areas. The s t a t e agrees. RAP section 3.2.4
i d e n t i f i e s i m p o r t a n t background area f e a t u r e s . T h e background
data set is d e s igned to e s t imate c o n d i t i o n s which e x i s t e d on the
C o t t e r s i t e b e f o r e c on s t ruc t i on began. A r e a s e x h i b i t i n g
anthropogen i c contaminat ion wi l l not be used to e s t a b l i s h back-
ground values.

b. EFA s u g g e s t s that data f r o m the e x i s t i n g air
monitoring system should be used to locate areas in which back-
ground sampl ing will be conducted. The s tate responds that air
monitor ing data f r o m areas that otherwise meet the c r i t e r ia in
RAP section 3.2.4 will be considered in the s e l e c t i o n of back-
ground sampl ing sites.

c. EPA be l i eve s that the time a l l o t t e d for the
background s a m p l i n g program should be l i m i t e d to 1 year rather
than 2. The s tate responds that the s chedule set out in the RAP
was c a r e f u l l y cons idered and is a p p r o p r i a t e . The RAP prov id e s up
to 7 months for s ubmi t ta l and approval of the background s a m p l i n g
p l a n . The "wet sediment s a m p l i n g " program is i n t e n d e d to c o l l e c t

-17-

C O T T E R - 0 1 6 1 2 6 0



d a t a on the t r a n s p o r t of c on taminat ed s e d i m e n t s in n o r m a l l y dry
s tr eams . The f r e q u e n c y ' o f s torms of adequate i n t e n s i t y to ini-
t i a t e t r a n s p o r t cannot be a c c u r a t e l y p r e d i c t e d . T h e r e f o r e , 17
months f or s a m p l e c o l l e c t i o n , a n a l y s i s and report p r e p a r a t i o n i s
reasonable . M o r e o v e r , the p r i m a r y use of background values w i l l
be in connec t ion w i th s ed iment r e m e d i a t i o n which is t i ed to the
c lo sure of the f a c i l i t y , which is s c h e d u l e d to occur in a p p r o x i -
m a t e l y 20 years.

d. EPA be l i eve s that the s t a t i s t i c a l method used
to d e t e r m i n e background range is i n a p p r o p r i a t e and has s u g g e s t e d
that an a l t e r n a t i v e s t a t i s t i c a l method be p r o p o s e d . The s t a t e
r e s p o n d s that i t has eva lua t ed the background da ta obtained f r o m
other p r o j e c t s and s u b j e c t e d those da ta to a s imi lar s t a t i s t i c a l
t e s t . T h e s e ana ly s e s i n d i c a t e that u s e o f the propo s ed s t a t i s t i -
cal method at th i s s i t e wi l l r e su l t in r emedia t i on of s o i l s to
l e v e l s at or below a p p l i c a b l e or re levant and a p p r o p r i a t e
requirement s ( " A R A R s " ) .

e. EPA commented about the absence of s t a n d a r d s in
several RAP sec t ions . A p p a r e n t l y , EPA m i s u n d e r s t o o d the RAP,
since each RAP s e c t ion contains a p p r o p r i a t e s t a n d a r d s . For
e x a m p l e , EPA commented about the lack of s t a n d a r d s f o r : on-site
s o i l s r e m e d i a t i o n ( b u t see RAP s e c t i ons 21.3.c and 2 1 . 3 . d ) ; air
emis s ions ( a i r b o r n e s t a n d a r d s are se t by the R a d i a t i o n C o n t r o l
Act and r e m e d i a t i o n is e s t a b l i s h e d in RAP s e c t i ons 16 t h r o u g h
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29); main and secondary impoundment p e r f o r m a n c e (bu t see RAP
section 4.2.2 r equ ir ing that g r a d i e n t be maintained toward with-
drawal w e l l s ) ; and pa thway management (bu t see RAP sec t ion 29.2.1
requiring r e m e d i a t i o n of any areas e x c e ed ing background r a n g e ) .

f. EPA is of the op in ion that the L i n c o l n Park
ground water qua l i ty o b j e c t i v e s should c o n f o r m to T a b l e A values
for uranium and molybdenum " a d o p t e d by the EPA in 52 F e d . Reg.
36000 f S e p t e m b e r 24, 1987." The s t a t e answers that the r e f e r -
enced F e d e r a l R e g i s t e r only propo s ed s t a n d a r d s ; those s t a n d a r d s
are not yet f i n a l . Moreover, the L i n c o l n Park ground water qual-
ity value for molybdenum is the same as that p r o p o s e d by EPA.
The EPA p r o p o s a l for uranium (0.044 mg/1) i s h igher than the cri-
teria in the RAP (0.035 m g / 1 ) . Because the intent of CERCLA is
to r emedia t e to below s t a n d a r d s when p r a c t i c a b l e , the s ta t e does
not f e e l it necessary to permit increased amounts of contamina-
tion in the L i n c o l n Park ground water.

g. EPA also sugge s t ed that on-site so i l s remedi-
ation should be done pursuant to a p p l i c a b l e , relevant or appro-
pr ia t e requirements of RCRA and SMCRA. A g a i n , EPA was concerned
that no s t a n d a r d s had been i d e n t i f i e d . Both RCRA and the Radia-
t ion Contro l Act have been i d e n t i f i e d to contain ARARs wi th which
the f a c i l i t y c l eanup must comply.
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3. S a m p l i n g and m o n i t o r i n g .

EPA made several comments to the e f f e c t that an e x t en s iv e
sui te of a n a l y t e s should have been sampled for in various media.
Other comments a d d r e s s s a m p l i n g or m o n i t o r i n g m e t h o d s , l o c a t i o n
o r ra t i ona l e . E P A ' s comments a r e summarized a n c t h e s t a t e ' s r e -
sponse s to those comments are p r o v i d e d in the f o l l o w i n g d i s cu s-
sion.

a. EPA s u g g e s t e d that a l a r g e r su i t e of a n a l y t e s ,
in a d d i t i o n to uranium and molybdenum, should be sampl ed f o r .
EPA would inc lude an evaluat ion o f t r i c h l o r o e t h y l e n e ( H TCE n ) and
p o l y c h l o r i n a t e d b i p h e n y l s ( " P C B s " ) . T h e s t a t e ' s answer i s that
in conduc t ing the RI, a c o m p l e t e sui te of ana ly t e s was e v a l u a t e d .
Based on the RI ana ly s e s , the contaminants a s soc ia ted wi th the
C o t t e r F a c i l i t y were i d e n t i f i e d . C o r r e l a t i o n s between t h e pre s-
ence of one ana ly t e wi th g r o u p s of other a n a l y t e s was e s t a b l i s h e d
and, a c c o r d i n g l y , t a r g e t contaminant s f o r s a m p l i n g were i d e n t i -
f i e d . F o r e x a m p l e , s t a n d a r d s f o r s e l enium a n d arsenic a r e
exceeded in the Old T a i l i n g s Pond area. The s t andard for s e l en i-
um is al so exceeded to the D e W e e s e Dye D i t c h . H o w e v e r , the chem-
ical behaviors of s e l en ium and arsenic are such t h a t , if the
f l u s h i n g p r o g r a m is as s u c c e s s f u l for uranium and molybdenum as
is e x p e c t e d , c onc en t ra t i on s of s e l en ium and arsenic w i l l a l s o be
reduced to below s t a n d a r d s . T h e r e is no evidence that the s i t e
i s p r e s e n t l y c on tamina t ed w i th T C E . Even i f there were TCE con-
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tamination on-site, EPA a d m i t s , i t s e l f , that "soil analyses do
not need to inc lude TCE, as th i s c on s t i tu en t is not p e r s i s t e n t . "
( E x h i b i t 23, p. 11, para. 2.) When on-site so i l s were f i r s t
s a m p l e d , PCS contamination was f o u n d in l imi t ed areas. C o t t e r
removed contaminated s o i l s , then took s a m p l e s . The s a m p l i n g da ta
ind i ca t ed s u c c e s s f u l removal of PCB-contamina t ed s o i l s to below
a p p l i c a b l e heal th-based s t a n d a r d s , thus c o n c l u d i n g the PCB mat- *
ter.

b, EPA s t a t e d that other m e t a l s be s ide s uranium
and molybdenum should be used to eva lua t e compl iance in L i n c o l n
Park. T h i s comment indica t e s some c on fu s i on on the part of EPA.
The Linco ln Park ground water moni t or ing is d e s igned to evaluate
the e f f e c t i v e n e s s of the f l u s h i n g in the Old T a i l i n g s Ponds area.
Compliance is to be determined on-site.

c. EPA s ta t ed moni tor ing well Ho. 337 should not
be used as a background we l l . The s t a t e answers that the molyb-
denum concentrat ion in well No. 337 is comparabl e to other back-
ground data. Its c ons truc t i on and m o n i t o r i n g h i s t o ry are also
a c c e p t a b l e .

d. EPA quest ioned why, for the nor thea s t and
northwest (NE/NW), the class B wel l s are not monitored a f t e r the
in i t ia l s a m p l i n g phase. The s ta t e e x p l a i n s that the class B
w e l l s are used only to d e t ermine whe th er , under pre s ent condi-
t ions, a hydro l og i ca l d iv id e ex i s t s . If a d i v i d e ex i s t s (RAP
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s e c t ion 1 0 . 2 ( 3 ) , p . 9 9 ) , the p a t h w a y s may be r e e s t a b l i s h e d by
remedial a c t i v i t i e s . A renewed pre s ence of the pa thways would
become evident through incr ea s ing c onc en tra t i on s of contaminant s
in th e ground water and would t r i g g e r a d d i t i o n a l r e m e d i a t i o n . If
no d i v i d e current ly ex i s t s then the pathways curr en t ly ex i s t .
T h e n the issue is whether contaminant c o n c e n t r a t i o n s in the
ground water a long these p a t h w a y s exceed the background range.
If so, r emediat ion must be i n i t i a t e d . The c la s s A w e l l s w i l l be
monitored throughout the remedial p er i od to d e t e rmine contaminant
concentra t ions in the ground water.

e. EPA observed that the p o t e n t i a l e f f e c t s of
change in Eh or pH on contaminant m o b i l i t y wi th re spec t to s t e a d y
s t a t e are not a d d r e s s e d . A d d i t i o n a l l y , EPA s u g g e s t e d that Eh and
pH should be evaluated by bor ings in the e x i s t i n g t a i l i n g s . The
s t a t e answers that the s t a t i s t i c a l pro c edure p r o v i d e d for in the
RAP should de tec t any increases in contaminant c onc en tra t i on s
r e s u l t i n g f r o m changes in f l o w caused by r e m e d i a t i o n a c t i v i t i e s
( e s p e c i a l l y f l u s h i n g and the s e c t i on 9 /16 b a r r i e r ) or f r o m
changes in geochemical environment. E i t h e r event would t r i g g e r
f u r t h e r s t u d y and-may require a d d i t i o n a l r e m e d i a t i o n . P l a c i n g
bor ings in the e x i s t i n g t a i l i n g s was r e j e c t e d to avoid p u n c t u r i n g
the hypa lon l iner. The Eh and pH of the t a i l i n g s are l i k e l y to
be var iab l e . In any case, it is uncer tain how the d a t a would be
used since chemical f i x a t i o n is not par t of the remedy.
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f . EFA wondered about th e s i g n i f i c a n c e o f t h e TDS
s t a n d a r d s f o r L i n c o l n Park . T h e s t a t e e x p l a i n s that t h e T D S
s t a n d a r d is one of the s t a n d a r d s e s t a b l i s h e d by the C o l o r a d o
ground water r e g u l a t i o n s that a p p l y , as an ARAR, at the C o t t e r
F a c i l i t y .

g. EFA be l i eve s the concept that me e t ing water
q u a l i t y s t a n d a r d s at L i n c o l n Park means that u p g r a d i e n t contami-
nant sources have been remedia t ed is very m i s l e a d i n g , because the
source of the c on taminat i on ( e . g . , s e l enium and a r s e n i c ) has not
nece s sar i ly been tr ea t ed or removed f r o m the s i te. The s t a t e
e xp la in s that to meet the L i n c o l n Park ground water q u a l i t y
o b j e c t i v e s , the concentrat ions of uranium and molybdenum must be
reduced three orders of m a g n i t u d e , while c onc en t ra t i on s of sele-
nium and arsenic need only be reduced one order of m a g n i t u d e , or
l e s s , t o meet a p p l i c a b l e s t a n d a r d s . T h u s , i f th e f l u s h i n g pro-
gram is s u c c e s s f u l for uranium and molybdenum, which success w i l l
be d e t e rmined by moni tor ing data f r o m the L i n c o l n Park w e l l s , se-
lenium and arsenic concentrations wil l al so be reduced s u f f i -
c i e n t l y t o meet s t a n d a r d s . F i n a l compl iance s t a n d a r d s f o r t h e
remedy are to be e s t a b l i s h e d * o n - s i t e , at the p o i n t s of compl i-
ance, not in L i n c o l n Park .

h. A l s o r e g a r d i n g L i n c o l n P a r k , EPA s t a t e d that
one well in L i n c o l n Park is not adequate to serve as a po in t of
c ompl ianc e well as s p e c i f i e d under RCRA. F i r s t , i t should be
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under s tood that the L i n c o l n Park w e l l s are used to e v a l u a t e the
on-site f l u s h i n g program, they are not c ompl ianc e p o i n t s . RAP
section 14.1.5.4 i d e n t i f i e s the p o i n t s of compliance on-site.
The s t a t e agree s that more than one well for L i n c o l n Park moni-
t o r i n g is f e a s i b l e and C o t t e r has agreed to monitor two w e l l s to
eva lua t e a t ta inment o f the L i n c o l n Park ground water q u a l i t y
o b j e c t i v e s . The RAP has been changed a c c o r d i n g l y . The e x i s t i n g
d a t a base, the m o n i t o r i n g program e s t a b l i s h e d by the R A P , and the
p a r t i e s ' agreement to use two w e l l s as the L i n c o l n Park M o n i t o r -
ing W e l l are s u f f i c i e n t measures to ensure p r o t e c t i o n of ground
water q u a l i t y in Linco ln Park.

i. EPA commented that the o b j e c t i v e s of the ground
water m o n i t o r i n g program should i n c l u d e v e r i f i c a t i o n o f the pro-
posed ground water mode l . The s t a t e agrees. The ground water
model is only a tool to pr ed i c t when f i e l d t e s t i n g of the e f f e c -
t ivenes s of the SCS barrier and ground water f l u s h i n g program can
be i n i t i a t e d . C o m p l i a n c e with s t a n d a r d s or c r i t e r ia are not
based on t h i s mode l . F u r t h e r , t h i s model w i l l be r e eva lua t ed by
the s ta t e on an annual basis and u p d a t e d based on new i n f o r m a t i o n
and d a t a as it becomes a v a i l a b l e d u r i n g remedial a c t i v i t i e s .

j . EPA f e e l s there shou ld be several m o n i t o r i n g
p o i n t s d o w n g r a d i e n t o f t h e dam t o d i t c h f l u s h i n g . The s t a t e
notes that RAP sect ion 15 does require the moni tor ing of at l ea s t
11 d o w n g r a d i e n t w e l l s .
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k. EFA commented that the l e s s than 100 mesh f r a c -
t ion of soil and sediment sampl e s may in troduce u n a c c e p t a b l e
s a m p l i n g biases by removing p r e f e r e n t i a l l y contaminated size
f r a c t i o n s . EPA s u g g e s t e d that dust s ampl e s be c o l l e c t e d sepa-
r a t e l y and a n a l y t i c a l l y compared to unsorted soil s ampl e s . The
s t a t e r e spond s that t h i s requirement was used to eva lua t e the
wind blown sample s and was not in t ended for the on-sire soil
evaluat ion. The p a r t i e s agree that such s i z i n g i s i n a p p r o p r i a t e
for the evaluat ion of on-site and a d j a c e n t soil surveys required
under 40 C . F . R . sec. 192 ( 1 9 8 7 ) . RAP sec t ions 21 and 24 have
been m o d i f i e d to r e f l e c t thi s .

4. Ground water.

A s i g n i f i c a n t p o r t i o n . o f the RAP was d e v e l o p e d to a d d r e s s
ground water contaminat ion at the C o t t e r F a c i l i t y . EPA commented
e x t e n s i v e l y about the source control and ground water t r ea tment
measures s e t o u t i n t h e R A P . E P A ' s remarks f a l l g e n e r a l l y into
three ca t egor i e s : ground water t r ea tment t e chnique s ; ground
water m o n i t o r i n g well p l a c e m e n t , c o n s t r u c t i o n and o p e r a t i o n ; and
the ground water mode l . The f o l l o w i n g d i s c u s s i o n summarizes
E P A ' s comments a n d p r o v i d e s t h e s t a t e ' s r e spon s e s t o those com-
ments.

a. One of the t r ea tment t echniques to be u t i l i z e d
under the S e t t l e m e n t i s f l u s h i n g out ground water c o n t a m i n a t i o n
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in the L i n c o l n Park area by p u m p i n g clean water t h r o u g h that
ground water sys tem. EPA commented f i r s t that f l u s h i n g i s tech-
n i c a l l y and l e g a l l y inadequate, second that the RAP should
pre s en t a t r ea tment t e c h n o l o g y f or th e f l u s h i n g p r o g r a m , and
t h i rd that f l u s h i n g should remove all c on taminan t s , not j u s t ura-
nium and molybdenum. The s t a t e r e spond s that the f e a s i b i l i t y
s t u d y ( " F S " ) d e m o n s t r a t e d that a t t e m p t s t o c o l l e c t t h e ground
water in the Linco ln Park area would decrease the time required
to clean the ground wat er , but only in l i m i t e d areas and that in
the remainder of the a q u i f e r , waters would r e ta in contaminat ion .
F u r t h e r m o r e , CERCLA sect ion 1 2 1 ( b ) encourages the u se o f a l t e rna-
tive a n d innovative c l eanup methods. W i t h regard t o E P A ' s
request that a s p e c i f i c t e c h n o l o g y be p r e s e n t e d , the s t a t e notes
that it is consistent with EPA guidance and more a p p r o p r i a t e to
p e r f o r m d e s i g n s t u d i e s a f t e r t h e remedy i s s e l e c t e d . ( S e e S u p e r -
f u n d Remedial Des ign and Remedial A c t i o n G u i d a n c e ; OSWER Direc-
t ive 9 3 5 5 . 0 - 4 A , J u n e 1986, p p . 2 - 5 . ) T h e f l u s h i n g p r o g r a m i s
d e s i g n e d to remove e l ement s which exceed current c r i t e r i a .
Exc ep t in the immed ia t e v i c i n i t y of the i n t e r s e c t i o n of the
D e W e e s e Dye D i t c h and S a n d C r e e k , and areas u p g r a d i e n t , the
ground water meet s f e d e r a l and s t a t e d r i n k i n g water s t a n d a r d s .
S e l e n i u m s t a n d a r d s are s l i g h t l y e x c e eded . Only uranium and mo-
lybdenum exceed s t a n d a r d s e s t a b l i s h e d by 40 CFR p a r t s 192 and
2 6 4 . T h e f l u s h i n g p r o g r a m , i f p r o p e r l y i m p l e m e n t e d , w i l l correct
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s e l en ium, uranium and molybdenum exceedances . In the f u t u r e i f
other a p p l i c a b l e s t a n d a r d s a r e v i o l a t e d , f u r t h e r remedial ac t ion
m a y b e required (Cons en t Decree s ec t ions X X I V . E a n d G ) . T h e S C S
barrier should also c o n t r i b u t e to improvement s in ground water
quality.. Moreover , no h e a l t h r i sk is posed because the remedy
requires that water for d o m e s t i c c on sumpt i on in the a f f e c t e d area
be prov id ed by hookup to the Canon C i t y water sys tem. T h u s , the
p r i m a r y pathway of e xpo sur e by humans to contaminant s in the
ground water wi l l be e l i m i n a t e d .

b. EPA also f e l t that the RAP should be m o d i f i e d
to e s t a b l i s h c r i t e r ia for the p i l o t f l u s h i n g program and that the
program should evaluate c l eaning up all p rob l em me ta l s and organ-
ics at the s i te . The s ta t e answers that the RAP does contain
p e r t i n e n t cr i t er ia. S e c t i o n 8.2.2.b s t a t e s n [ t ] h e p i l o t s t u d y
shall inc lude the d eve l opment of a ground water model ... to pre-
dic t and evaluate the p e r f o r m a n c e of the ground water f l u s h i n g
program." S e c t i o n 8.2.2.d s t a t e s " t t j h e p i l o t s t u d y shal l b e
p e r f o r m e d to al low the t e s t i n g of the d e s i g n concept s to achieve
the ground water q u a l i t y o b j e c t i v e s s t a t e d in S e c t i o n 14...."
The organie s in troduced by the m i l l i n g proce s s are p r e d o m i n a t e l y
kerosene and amines, which w i l l evaporate and thus should not
p e r s i s t . S a m p l e s o f th e f l u i d f r o m the u n d e r d r a i n s o f th e main
impoundment did not contain d e t e c t a b l e q u a n t i t i e s of these sub-
s tances . T C E a n d P C B ' s have a l r e a d y been d i s c u s s e d i n s e c t i on
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I . B . 3 . 3 . , supra. S e l e n i u m wi l l tend to be removed wi th the ura-
nium. -

c. EPA s u g g e s t e d that the travel t ime of the
ground water between the SCS barrier and the L i n c o l n Park moni-
t o r i n g po in t should be e s t ima t ed by i n j e c t i n g a tracer . The
s t a t e examined thi s issue and conc luded that the travel time can
be e s t ima t ed by e v a l u a t i n g c onc en t ra t i on s in L i n c o l n P a r k f o l l o w -
ing th e d e w a t e r i n g f or th e SCS barr i e r , and again f o l l o w i n g th e
f l u s h i n g between the SCS dam and the DeWees e Dye Ditch .

d. EPA commented that the p r o p o s e d d e c i s i o n to
permit ground water f l u s h i n g system ce s sat ion should be made on
the basis of f i e l d d a t a , not model p r e d i c t i o n . EPA was also con-
cerned about the lack o f ra t i ona l e for p r o j e c t i o n s that f l u s h i n g
may be c o m p l e t e d in 16 years. In r e spons e , f i r s t the s t a t e
agrees that f l u s h i n g w i l l not be p e r m a n e n t l y d i s c o n t i n u e d on the
basis o f model p r e d i c t i o n . I n i t i a l l y , f l u s h i n g w i l l b e t e m p o r a r -
i ly s t o p p e d to enable C o t t e r to d e m o n s t r a t e , t h r o u g h actual moni-
t or ing data that the required level of c l eanup has been achieved.
Based upon eva lua t i on s made d u r i n g the f e a s i b i l i t y s t u d y , the
s t a t e p r o j e c t s that the f l u s h i n g technique can a t t a i n the speci-
f i e d c l e a n u p goal s w i t h i n 16 years. T h e r e f o r e , the RAP s p e c i f i e d
16 years as a d e s i g n parame t e r . H o w e v e r , f l u s h i n g w i l l be con-
t inued unt i l the L i n c o l n Park ground water q u a l i t y o b j e c t i v e s are
met or t e c h n o l o g i c a l l i m i t s of the f l u s h i n g technique have been
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reached, even if f l u s h i n g must continue beyond 16 years.
e. EPA s ta t ed that the RAP does not s p e c i f y the

source of f l u s h i n g water. The s t a t e notes that there are several
p o s s i b l e water sources. The RAP requires that the s t a t e approve
the q u a l i t y of the water used.

f. EPA made a number of s p e c i f i c comments about
ground water m o n i t o r i n g well p l a c e m e n t , c on s t ru c t i on and oper-
ation. Commentors s u g g e s t e d that f o r m s f or w e l l s and p i e zome t e r s
should be c o m p l e t e d by a g e o l o g i s t / h y d r o l o g i s t w i th f i n a l
approval by the s t a t e i n s p e c t o r ; that all w e l l s should be devel-
oped using the surge block and bail or pump method; that with-
drawal we l l s should be i n s t a l l e d us ing a s t ag ed approach; and
that RAP sect ion 3.2.1.4 should require all w e l l s and p i e zome t e r s
to be surveyed to the nearest 0.01-foot i n t e r v a l . H a v i n g consid-
ered the comments, the s t a t e ind i ca t e s that the level of d e t a i l
concerning well and p i ezome t er deve lopment wi l l be a d d r e s s e d in
the qua l i ty a s s u r a n c e / q u a l i t y control p l a n and f i n a l d e s i g n docu-
ments , consi s tent with EPA guidance. In the absence of d a t a ,
some ov erd e s i gn ( i . e . , c loser well s p a c i n g ) of the w i t h d r a w a l
well system is p r o b a b l y warrant ed . RAP sec t ion 3.2.1.4 does
require measurement to the nearest 0.01 f o o t for piezometers when
h y d r a u l i c heads are compared. All a c t i v i t i e s and submissions are
s u b j e c t to review and f i n a l approval by the s t a t e thereby assur-
ing a p p r o p r i a t e t erms, well d e s i g n and cons t ruc t i on .
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g. EPA commented that it does not a p p r o v e b l a d d e r
pumps . The s t a t emen t in the RAP is not i n t e n d e d to i m p l y that
the EPA has a f o r m a l approval proce s s for p u m p s . Rather it
r e f e r s t o t h e f a c t that E P A f i n d s the s e pumps a c c e p t a b l e f o r t h e
p r o p o s e d use. The s t a t e notes that EPA gu idance s t a t e s that
b l a d d e r pumps a r e " a c c e p t a b l e s a m p l i n g device s f o r a l l parame-
ters." ( S e e RCRA Ground W a t e r M o n i t o r i n g T e c h n i c a l Endor s ement
G u i d a n c e Document, O S W E R - 9 9 5 0 , S e p t e m b e r 1986, p a g e 105; also s e e
E P A H a n d b o o k G r o u n d w a t e r , E P A / 6 2 5 / 6 - 8 6 / 0 1 6 , M a r c h 1987, F i g u r e
6-4).

h. EPA recommended that if p i e z o m e t e r s for the
w i thdrawal w e l l s i n d i c a t e that drawdown is not being m a i n t a i n e d ,
the pump rate s should be increased. The s t a t e answers that i f
the drawdown is not being m a i n t a i n e d , C o t t e r must m o d i f y i t s pro-
gram to a c compl i sh th i s . It i s i n a p p r o p r i a t e at t h i s time to
s p e c i f y the action to be taken since such a d e c i s i on must be
based on actual f i e l d c o n d i t i o n s pre s en t at the time.

i. EPA commented that m o n i t o r i n g in L i n c o l n Park
should be done w i t h more than one wel l and i n d i c a t e d that it is
not clear if we l l s or p i e z o m e t e r s w i l l be i n s t a l l e d in conjunc-
t i on w i t h t h e d e s i g n a t e d L i n c o l n Park m o n i t o r i n g w e l l . T h e s t a t e
answers that other w e l l s and p i e z o m e t e r s w i l l be i n s t a l l e d in the
L i n c o l n Park area as part of the remedy. Two to f o u r p i e z o m e t e r s
w i l l be i n s t a l l e d near the two .Linco ln P a r k m o n i t o r i n g w e l l s for
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the purpo s e o f d e t e r m i n i n g the h y d r a u l i c g r a d i e n t near each w e l l ,
so that changes in measures of uranium and molybdenum f l u x can be
d e t e r m i n e d .

j . EPA expr e s s ed the concern that f l o o d i n g the
secondary impoundment m a y impact ground water. T h e s t a t e ' s anal-
ysis shows that the use of the secondary impoundment for l iqu id
d i s p o s a l w i l l not a d v e r s e l y impact the ground water.

k . A number o f EPA's ground water comments f o c u s e d
on the use of ground water m o d e l i n g in the S e t t l e m e n t . EPA
s t a t e s the model does not d e f i n e input p a r a m e t e r s ; the model is
not based on empir i ca l da ta such as f i e l d s a m p l i n g ; it is unc l ear
how the model will be used for compliance purpo s e s ; the model
cannot be used to de termine compl iance; the s ta t e should be per-
mi t t ed to d i sagre e with the mode l ; t emporary c e s sa t i on of f l u s h -
ing should not be based on the model alone; and a p i l o t s t u d y
should be use to evaluate the f e a s i b i l i t y of e s t a b l i s h i n g minimum
c l eanup cr i t er ia as an a l t e r n a t i v e to the mode l . T h i s series of
comments s ugge s t s that EPA has not f u l l y under s t ood the use of
the ground water model. The ground water model must be capable
of e v a l u a t i n g the h y d r o g e o l o g y and g e o ch emi s t ry both on-site and
o f f - s i t e . I n a p p r o v i n g t h i s m o d e l , t h e s t a t e w i l l eva lua t e i t
aga in s t current mode l s used by the s t a t e for other p r o j e c t s .
I n i t i a l d e v e l o p m e n t and c a l i b r a t i o n of the model w i l l be based on
s i t e - s p e c i f i c m o n i t o r i n g da ta . F u r t h e r m o r e , there i s not a
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one-time a p p r o v a l of th i s mode l . It w i l l be u p - d a t e d and
r e e v a l u a t e d every year as more data are c o l l e c t e d . I n p u t parame-
ters are not s p e c i f i e d because t e chno logy for h y d r o g e o l o g i c and
geochemical m o d e l i n g i s chang ing r a p i d l y , t echniques a v a i l a b l e
t o d a y w i l l soon be out of d a t e . T h u s , i n p u t p a r a m e t e r s may be
changed as the model i s u p d a t e d . The s t a t e can d i s a g r e e w i t h the
model . The model w i l l not be used for c o m p l i a n c e , the model only
i d e n t i f i e s when C o t t e r can a p p l y for t emporary ce s sat ion of the
f l u s h i n g p r o g r a m and the SCS barrier so that C o t t e r can p e r f o r m
t h e actual m o n i t o r i n g under f i e l d c o n d i t i o n s . T h e c r i t e r i a that
have been e s t a b l i s h e d for L i n c o l n Park ground water q u a l i t y are
p r o t e c t i v e of human h e a l t h and the environment. Moreover , C o t t e r
must p e r f o r m remediat ion until a f t e r a l t e r n a t i v e concentrations
l i m i t s are e s t a b l i s h e d pursuant to s e c t i on 14.1.5.7 ( i n c o r p o -
r a t i n g all h e a l t h and environmental requirement s of 40 CFR
2 6 4 . 9 4 ( b ) and ( c ) , and o f s e c t ion 121 o f C E R C L A ) .

1. EPA also s u g g e s t e d that the e f f o r t s of the SCS
barrier and main impoundment p u m p i n g should be taken into account
in the mode l . The s t a t e agree s and the RAP so p r o v i d e s . The
model is to be r e e v a l u a t e d a n n u a l l y so that such d a t a can be con-
s i d e r e d . S e c t i o n 7.2.1.k. s t a t e s " T h e ground water model
required... shal l be u p d a t e d based on soil and s u b s t r a t e condi-
tion encountered d u r i n g cons truc t ion of the SCS h y d r o l o g i c bar-
rier." The mi l l a r e a - L i n c o l n P a r k model w i l l i n c l u d e the area
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f r o m th e hogback south o f t h e mi l l t o , e f f e c t i v e l y , t h e A r k a n s a s
River. Any pumping or I n j e c t i o n a c t i v i t i e s in this area will
a f f e c t ground water f l o w , and would be s p e c i f i e d as boundary con-
d i t i o n s in the model . T h i s i n c l u d e s the impoundment w i thdrawal
v e i l s , the 9 / 1 6 barr i er , the SCS dam p u m p a g e , the dam to d i t c h
f l u s h i n g , and i r r i g a t i o n - r e l a t e d recharge in L i n c o l n Park.

m. EPA recommended t h a t , in order for the model to
p r o d u c e m e a n i n g f u l 2- and 3-dimensional r e s u l t s , both nor th- south
and east-west d i r e c t i o n s must be taken into account. EPA was
concerned the model will not addre s s these needs. The s tate
answers that RAP section 8.2.2.O., p. 64, d e s c r i b e s model
requirements for the mil l area and L i n c o l n P a r k , and s p e c i f i c a l l y
mandate s that 2- or 3-dimensional t echniques w i l l be used.

5. S p e c i f i c l i q u i d s and m a t e r i a l s manage-ment units .

EFA made several very s p e c i f i c comments r e g a r d i n g par t i c -
ular l i qu id s or mater ia l s management units at the C o t t e r F a c i l -
i t y , i n c l u d i n g th e s u r f a c e i m p o u n d m e n t s , th e or e s t o c k p i l e areas,
t h e . W o l f Park Mine s h a f t , a n d t h e S C S barr i e r . E P A ' s comments
are summarized and th e s t a t e ' s r e sponse s p r o v i d e d in th e f o l l o w -
ing d i s cu s s i on.

a. R e g a r d i n g the ore s t o c k p i l e area, EPA commented
that the adequacy of the clay pad under the p i l e should be evalu-
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ated. The s ta t e has evaluated the pad and f o u n d it to be appro-
pr ia t e . - :

b. EPA commented that the e x i s t i n g s u r f a c e
impoundments should not be used if they are l e a k i n g . The s ta t e
has cons idered these comments and r e s p o n d s that though the s t a t e
has suspected that the impoundments are l e a k i n g , l eakage cannot
be r e a d i l y d e t e r m i n e d by m o n i t o r i n g data because the impoundment s
were b u i l t over s o i l s c on ta in ing m a t e r i a l s which are i d e n t i c a l to
those now contained in the impoundments . Moreover, if leakage is
o c curr ing, it is minor in compari son to other contaminat ion
sources. Because the evaporative rate of the impoundments
exceeds p o t e n t i a l l eakage , and because the wi thdrawal w e l l s wi l l
co l l e c t the l e a k a g e , the use of the impoundment s is p r o t e c t i v e of
the environment.

c. EPA was c r i t i ca l of the s t andard used to de ter-
mine whether the impoundment must be neu tra l i z ed and of the cal-
cu la t ions of the quant i ty of l eachate that can be n eu t ra l i z ed by
the l iner . EPA s u g g e s t e d a s t u d y to evaluate actual f l o w through
the impoundment liner and long-term changes to the l iner . The
s t a t e r e s p o n d s that RAP sec t ion 7.4.4 prov id e s that i f the t a i l -
ings are adver s e ly impac t ing the l i n e r , and if it is f e a s i b l e to
n e u t r a l i z e , then C o t t e r must n e u t r a l i z e . S t u d i e s p e r f o r m e d by
P a c i f i c N o r t h w e s t L a b o r a t o r i e s , B a t e l l e , on the p e r f o r m a n c e o f
clay l iner s in contact wi th ac id i c uranium mil l t a i l i n g s solu-

»

-34-

C O T T E H - 0 1 5 1 2 7 7



t i on s i n d i c a t e that n e u t r a l i z a t i o n of the s o l u t i o n by the c lay
causes a r e d u c t i o n in the l in e r p e r m e a b i l i t y . H o w e v e r , i f the
p H - b u f f e r i n g capac i ty of the clay i s e x c e eded , and n e u t r a l i z a t i o n
s t o p s o c c u r r i n g , the c lays and the p r e c i p i t a t e s may d i s s o l v e as
low pH f l u i d s move t h r o u g h the l i n e r , caus ing an increase in per-
m e a b i l i t y over tha t o r i g i n a l l y p r e s e n t . T h e r e f o r e , in order t o
e v a l u a t e the f l u x t h r o u g h the l in er over the l ong t erm, as
reques t ed by the commentor, it is necessary to f i r s t e va lua t e the
n e u t r a l i z a t i o n c a p a c i t y of the c lay l in e r in order to p r e d i c t
changes in i t s p e r m e a b i l i t y .

d. EPA commented that f l u x cannot be d e t e r m i n e d
f r o m the ca l cu la t i on described in RAP sec t ion 14. The s t a t e
r e s p o n d s that the RAP p u r p o s e l y uses the p h r a s e "measures of ...
f l u x , " rather than " f l u x . " The RAP a d d r e s s e s those paramet er s
which w i l l cause a change in f l u x ( c o n c e n t r a t i o n , s a t u r a t e d
t h i c k n e s s , and h y d r a u l i c g r a d i e n t ) and d e f i n e s how those w i l l be
d e t e r m i n e d . For these p u r p o s e s , a g r e e i n g on the h y d r a u l i c
c o n d u c t i v i t y is not necessary. Even t h o u g h h y d r a u l i c
c o n d u c t i v i t y wi l l be v a r i a b l e in the L i n c o l n P a r k a l l u v i a l and
fan m a t e r i a l s , i t w i l l no t change s i g n i f i c a n t l y w i t h ground water
f l o w t h r o u g h that area. T h e d e t e r m i n a t i o n o f measures o f f l u x
r a t h e r than f l u x i s n e c e s s i t a t e d by the t e chn i ca l and p r a c t i c a l
d i f f i c u l t i e s o f o b t a i n i n g agreement upon th e h y d r a u l i c
c o n d u c t i v i t y .
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e. EPA had three comments concerning the d i s t r i b u -
t ion pond propo s ed in the RAF: 1) the pond is to be l o ca t ed
where unlined pond 7 used to be, yet no r e m e d i a t i o n is r e q u i r e d ;
2) the d i s t r i b u t i o n pond d e s i g n i s no t s p e c i f i e d , and 3} an o f f -
s i t e source of clay is needed. The s t a t e answers that pond 7 was
a f i r e water p o n d ; i t only contained clean water. C o n s e q u e n t l y ,
no r emed ia t i on of that l o c a t i o n is necessary. The d e s i g n of the
d i s t r i b u t i o n p o n d , i n c l u d i n g drawing s and s p e c i f i c a t i o n s , was
submi t t ed to the s t a t e in 1984. The RAP requires that it meet
the requirements of 40 CFR 1 9 2 . 3 2 ( a ) ( l ) ( i . e . , there shall be no
migration of wastes out of the impoundment to the a d j a c e n t sub-
s u r f a c e soil or ground water or s u r f a c e water dur ing the active
l i f e of the impoundment and the l iner shall be removed at
impoundment c l o s u r e ) . C o t t e r is required to submit soil d a t a
f r o m p o t e n t i a l borrow areas t o tHe s ta t e f o r a p p r o v a l . If i t i s
de t ermined that no on-site s o i l s are s u i t a b l e , then the ir use
wi l l not be p e r m i t t e d and o f f - s i t e sources roust be used.

f . EPA raised several ques t ions about the SCS bar-
rier. F i r s t , EPA remarked that there is no p r o v i s i o n for l i m i t -
ing ground water f l o w under the SCS barrier. S e c o n d , EPA recom-
mended that only c lay capab l e of compact ion .to at l eas t 0.0000001
cm. sq. should be used. L a s t l y , EPA f e e l s that permanent cessa-
tion of the SCS barrier and f l u s h i n g sy s t em should not be p ermi t -
ted unti l such time as it can be proved that u p g r a d i e n t r e l ea s e s

-36-

C O T T E R - 0 1 5 1 2 7 9



w i l l never cause L i n c o l n Park ground water q u a l i t y o b j e c t i v e s to
be e x c e e d e d . The s t a t e r e s p o n d s that RAP s e c t i on 9 requires the
i n s t a l l a t i o n o f a barrier to l i m i t the f l o w o f ground water under
the SCS dam. The RAP and r e f e r e n c e s u b m i t t a l s require that the
barr i e r be f o u n d e d in the shale l ayer and that the d o w n g r a d i e n t
wal l be r e l a t i v e l y i m p e r m e a b l e . The s t a t e agree s and the RAP
p r o v i d e s that barrier p e r m e a b i l i t y of no g r e a t e r that 0.0000001
cm/s e c ( n o t e that EPA used the wrong u n i t s , cm. sq., rather than
c m / s e c ) should be achieved. T h o u g h it cannot be g u a r a n t e e d that
L i n c o l n Park ground water q u a l i t y o b j e c t i v e s w i l l never be
exceeded a f t e r remedy c o m p l e t i o n , the remedy is e xp e c t ed to meet
th i s goal . Moreover , c ompl iance w i t h 40 CFR 192, i n c o r p o r a t i n g
40 CFR 264, assures that c ompl ianc e m o n i t o r i n g w i l l continue
t h r o u g h c lo sure and p o s t c l b s u r e .

g. EPA al so commented e x t e n s i v e l y about the W o l f
Park Mine s h a f t . EPA con s id er ed p r o p o s e d r emedia l a c t i v i t i e s
inadequate t o a d d r e s s f u l l y p o t e n t i a l d e e p ground water contami-
nation. So, EPA s u g g e s t e d that the d e e p a q u i f e r be c h a r a c t e r i z e d
and that water s a m p l i n g shou ld i n c l u d e water l e v e l s . In add i -
t i o n , EPA would l i k e at l ea s t 3 w e l l s w i t h screened i n t e r v a l s of
10 f e e t - for in-mine m o n i t o r i n g . In c o n t r a s t , one EPA commentor
said the mine should be g r o u t e d ( i . e . , s e a l e d ) , not s t u d i e d . The
s t a t e answers that the RI i d e n t i f i e d a p o t e n t i a l for C o t t e r con-
t a m i n a n t s to enter the mine s h a f t . C o n t a m i n a t i o n in the mine

-37-

C O T T K R - 0 1 5 1 2 8 0



s h a f t was very evident in the pas t when the old t a i l i n g s pond s
were in use. More recent d a t a have not shown c o n c l u s i v e l y that
the mine s h a f t is s t i l l a pa thway, but are also not s u f f i c i e n t to
ind i ca t e that the pa thway no l o n g e r e x i s t s . H e n c e , there is a
need to c o l l e c t a d d i t i o n a l d a t a . D i r e c t i o n s of movement in the
d e e p f l o w sy s t em are p o o r l y known, but c o n t a m i n a n t s would be
wide ly d i s p e r s ed because of the h i g h - p e r m e a b i l i t y mine pa s sage s .
Based on th i s ana ly s i s it has been d e t e r m i n e d that even if the
ground water in the mine has been i m p a c t e d , r emed ia t i on of the
ground water in the mine is not f e a s i b l e . R a t h e r , source control
appears to be the best a l t e rna t iv e . The s e l e c t ed remedy wi l l
enable the s ta t e to d e t e rmine whether a p a t h w a y e x i s t s ( i . e . ,
whether water is s e e p i n g into the mine f r o m a C o t t e r s o u r c e ) , and
i f i t doe s , the p a t h w a y w i l l be e l i m i n a t e d . The s t a t e notes that
well 339, which was d r i l l e d into the mine w o r k i n g s , w i l l be moni-
tored for both chemis try and water l e v e l s . A new m o n i t o r i n g well
( 0 1 8 ) wi l l a l so b e monitored for c h e m i s t r y and water l e v e l s . To
require that the mine s h a f t be grout ed when a pa thway f r o m a
C o t t e r source is not known to exist would not be a c o s t - e f f e c t i v e
remedial ac t ion.

6. M i s c e l l a n e o u s general comments.

The r emaining comments made by EPA were of a general nature
or could not be r e a d i l y g r o u p e d . T h e s e comments are summarized
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and w i l l be r e s p o n d e d to in t h i s s ec t ion.
a. EPA noted that the source s t u d i e s f r o m which

on-site a n d o f f - s i t e impac t s a r e d e f i n e d a r e n o t i d e n t i f i e d . T h e
s t a t e ' s basi s o f k n o w l e d g e f o r t h i s s i t e comes f r o m 1 9 years o f
l i c e n s i n g , s t u d i e s p e r f o r m e d f o r t h e R I pur suant t o t h e N C P , a n d
s t u d i e s conduc t ed b y t h e U . S . G e o l o g i c a l S u r v e y under c on t ra c t
with EPA.

b. EPA observed that no e x p l a n a t i o n is p r o v i d e d as
to the p u r p o s e of the d i s cu s s i on s w i t h each person whose wel l was
surveyed as par t of the L i n c o l n Park water use survey. The s t a t e
e x p l a i n s that the p r o p o s e d d i s cu s s i on s are c on s i s t en t w i t h commu-
n i t y r e l a t i o n s o b j e c t i v e s o f NCP s e c t i on 300.67 and w i l l ensure
that each person is aware of the r e s u l t s of the s a m p l i n g and pro-
vided wi th any re commendat ions a n d / o r o ther a p p r o p r i a t e i n f o r m a -
t ion.

c. EPA commented that the S e t t l e m e n t only requires
C o t t e r t o pay incremental costs r e s u l t i n g f r o m th e r e p l a c e m e n t o f
ground water s u p p l i e s . C E R C L A would require them to pay the f u l l
co s t s o f any r e spon s e ac t ions r equired . The s t a t e r e s p o n d s that
w i t h r egard to r e p l a c e m e n t o f ground water s u p p l i e s in t h i s case,
the in cr emen ta l a d d i t i o n a l cost i s equal to the f u l l cost of the
required r e spon s e ac t ion. It would not be a p p r o p r i a t e , nor would
it be c on s i s t en t w i t h C E R C L A or the NCP to require that C o t t e r
pay the en t i r e cost o f the water s u p p l y to each p er s on a f f e c t e d
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by the pre s ence of contaminant s in the ground water s u p p l i e s when
each such person incurs some cost for h i s / h e r water s u p p l y at the
pre s ent time (such as the cost of e l e c t r i c i t y to op era t e a p u m p ) .
Only the a d d i t i o n a l cost incurred in s w i t c h i n g to and m a i n t a i n i n g
an a l t e r n a t i v e s u p p l y should be borne by C o t t e r .

d. EPA s ta t ed that in RAP s e c t i on 3, the s i g n i f i -
cance of "steady s ta t e conditions" is not p r e s e n t e d , and the mon-
i t o r ing time period is not given. The response is that the rela-
t i o n s h i p of s t e a d y s ta te condit ions to moni tor ing condi t ions is
pr e s en t ed in s p e c i f i c sections of the RAP. T h o s e sect ions also
s p e c i f y s chedule s under which thi s c o n d i t i o n must be evaluated .

e. EPA sugge s t ed that the RAP should inc lude a
spread sheet showing time f r a m e s f or each a c t i v i t y . The s t a t e
answers that time f r a m e s for each a c t i v i t y are c l e a r l y s p e c i f i e d
in the RAP.

f. EPA f e e l s the RAP must d e f i n e how each sta-
t i s t i ca l test wil l be used. EPA sugge s t ed that a s tudent t - t e s t ,
which has been demonstrated to be adequate for s imilar programs ,
could be used. In response, the s ta t e notes that RAP section
3.2. i d e n t i f i e s -the s t a t i s t i c a l t e s t s that wi l l be used. Subse-
quent chap t e r s of the RAP r e f e r to these t e s t s . A s tud en t t-tes t
i s used to evaluate s t e a d y s ta t e c o n d i t i o n s . The s t a t e f i n d s
these approache s to be p r o t e c t i v e of human h e a l t h and the envi-
ronment.
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g . I n E P A ' s o p i n i o n , t h e o u t l i n e f o r e v a l u a t i n g
ephemeral s treams and the F r e m o n t Ditch is not adequate to
i n c l u d e all p o s s i b i l i t i e s that may be encountered as a r e su l t of
t h e s t u d y . T h e s t a t e ' s e v a l u a t i o n i n d i c a t e s that t h e p r o p o s e d
a c t i on s are a p p r o p r i a t e . M o r e o v e r , the s t a t e w i l l have the
o p p o r t u n i t y t o review a n d a p p r o v e C o t t e r ' s p l a n f o r e v a l u a t i n g
the ephemeral s t r eams and F r e m o n t D i t c h .

h. EPA noted that L i n c o l n P a r k r e s i d e n t s have com-
mented that was t e s ( a l l e g e d l y r e s u l t i n g f r o m t r a n s p o r t a n d di s-
posal of M a n h a t t a n P r o j e c t w a s t e s ) may be pr e s en t in the v i c i n i t y
of L i n c o l n P a r k . EPA s u g g e s t e d that t h i s concern should be
a d d r e s s e d in the RAP. The s t a t e re sponds that c a t a l y s t s and
r a d i o a c t i v e m a t e r i a l s were a l l e g e d to have been s p i l l e d d u r i n g
t r a n s p o r t to the C o t t e r F a c i l i t y . The s t a t e has begun an inves-
t i g a t i o n into these a l l e g a t i o n s . The s t a t e does no t b e l i ev e that
the i m p l e m e n t a t i o n of the r emedie s i d e n t i f i e d in the RAP should
be s tayed un t i l t h i s i n v e s t i g a t i o n i s c o m p l e t e . I d e n t i f y i n g the
p a r t y or p a r t i e s r e s p o n s i b l e f or s p i l l i n g any hazardou s sub-
s tances may take years . If i t i s d e t e r m i n e d that C o t t e r i s the
r e s p o n s i b l e p a r t y , t h e Consent Decree ha s prov i s i on s f o r
r e q u i r i n g a d d i t i o n a l r e m e d i a t i o n based on new i n f o r m a t i o n .

i. EPA be l i eve s that in t e r im remedial actions
should b e p r o p o s e d f o r p e r e n n i a l s treams. T h e s t a t e r e s p o n d s
that removing s e d i m e n t s f r o n s t r eams w i l l cause e co sys t em di s-
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turbances and may have d e t r i m e n t a l e f f e c t s on those streams.
Prior t o m i l l c l o s u r e , ' t h e s treams may co l l e c t a d d i t i o n a l small
amounts of c on taminant s . The s t a t e does not b e l i eve it is appro-
p r i a t e , based on moni tor ing d a t a showing r e l a t i v e l y low l ev e l s of
c o n t a m i n a t i o n , to cause such d i s t u r b a n c e now and again at m i l l
c losure.

j. EPA expr e s s ed concern that it is not i n c l u d e d
in the reviewing s chedule . The s ta t e r e s p o n d s that thi s Consent
Decree r e l a t e s to the suit f i l e d by the S t a t e o f C o l o r a d o agains t
the C o t t e r C o r p o r a t i o n . EPA was not a p a r t y to the suit. The
s t a t e , a c t i n g as lead agency for NCP p u r p o s e s , i s the e n t i t y to
review and e n f o r c e the prov i s i on s in the S e t t l e m e n t . Moreover ,
the s t a t e p l a n s to continue to consult w i t h E P A , as p r o v i d e d by
the HOA, d u r i n g remedy i m p l e m e n t a t i o n .

k. EPA s u g g e s t s that the w o r d i n g of s e c t ion 3.3.1
should make clear that the annual report is to be submitted on an
annual basi s . The s t a t e r e s p o n d s that th e e x i s t i n g language "The
RAP Annual Report ... shal l be submit t ed by C o t t e r to the s ta t e
by J u n e 30 of each year a f t e r the e n t r y of the Consent Decree by
the Court" requires no f u r t h e r c l a r i f i c a t i o n .

1. EPA observed that the RAP c o n t e m p l a t e s that
remedial a c t i v i t i e s de s igned to obtain the ground water compli-
ance s t a n d a r d s w i l l not begin for 20-30 years. EPA also b e l i eve s
that all r emedia t ion a c t i v i t i e s p r i o r to th i s time are d e s igned
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to contain the e x i s t i n g c on tamina t i on and prevent f u r t h e r contam-
ina t i on o f f - s i t e . EPA may have mi sunder s t ood the f u l l s cope o f
r emedia l a c t i v i t i e s . The s t a t e notes that one m a j o r a c t i v i t y t o
remedy and clean up the c on taminat ed ground water is to f l u s h the
m a j o r source o f th e s e c on taminant s . T h e s c h e d u l e f o r the s e
a c t i v i t i e s i s in s e c t i on 8.4 and the f i r s t C o t t e r s ubmi s s i on to
the s t a t e is due w i t h i n 60 days of the entry of the Cons en t
Decree by the court.

I I . C O M M E N T S FROM T H E P U B L I C ABOUT T H E
C O N S E N T DECREE A N D T H E R E M E D I A L A C T I O N P L A NA N D T H E S T A T E ' S R E S P O N S E S T O T H E P U B L I C
C O M M E N T S .

Comments f r o m the p u b l i c concerning the S e t t l e m e n t were
received both at the p u b l i c m e e t i n g he ld in Canon C i t y on J a n u a r y
5, 1988 and in w r i t i n g d u r i n g the p u b l i c comment p e r i o d . P u b l i c
comments can be grouped into eight (8) broad c a t e g o r i e s : G e n e r a l
Comment s , S c o p e o f t h e Remedy, Remedy O v e r s i g h t , P u b l i c P a r t i -
c i p a t i o n , P r i v a t e I n j u r i e s , W a t e r R i g h t s , S a m p l i n g a n d M o n i t o r -
ing , and H e a l t h Risk A s s e s s m e n t Pane l . The p u b l i c comments ar e
summarized and th e s t a t e ' s r e s p o n s e s t o t h e p u b l i c comments ar e
p r o v i d e d i n t h i s s e c t i o n I I . o f t h e Consent Decree Comments a n d
t h e P l a i n t i f f S t a t e o f C o l o r a d o ' s Response Summary. S i m i l a r com-
ments f r o m more than one member of the p u b l i c are grouped
t o g e t h e r to avoid r e p e t i t i o n . All p u b l i c comments are a t t a c h e d
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as Attachment Br Exhib i t s 1 through 22 and 24 through 67. Each
w r i t t e n comment being re sponded to i s l i s t e d p a r e n t h e t i c a l l y
a f t e r the summary o f the comment. The t r a n s c r i p t o f the J a n u a r y
5, 1988 p u b l i c meet ing is also a t t a c h e d , as A t t a c h m e n t E, Exh ib i t
70.

1. General comments.

a. One commentor asked what damage s were su s ta ined
( 3 ) . T h e s ta t e answers that air, s u r f a c e water, s u r f a c e s o i l s ,
and ground water have been impac t ed by o p e r a t i o n s at the s i t e .
The agreement for payment by C o t t e r cons i s t s of 4 components:

(1) Past costs for case p r e p a r a t i o n , con-
s u l t a n t s , a t t o r n e y s , a n d H e a l t h D e p a r t m e n t ( $ 2 , 0 0 0 , 0 0 0 ) ;

( 2 ) F u t u r e costs o f o v e r s i g h t ( $ 1 , 2 0 0 , 0 0 0 ) ;
( 3 ) Damages as se s sed under section

25-16-201, C . R . S . (1980 S u p p . ) ( $ 1 , 0 0 0 , 0 0 0 ) ; a n d
( 4 ) Recovery r e l a t e d t o e n f o r c e m e n t o f t h e

C o l o r a d o Eazardous W a s t e Management A c t ( $ 2 5 0 , 0 0 0 ) .
b. A n o t h e r commentor asked why p e n a l t i e s were

reduced f r o m $50 ,000 ,000 p e r re l ea s e t o $1,000,000 ( 3 1 ) . T h e
$50,000,000 per release is a c e i l i n g under C E R C L A . The amount of
damages s p e c i f i e d in the S e t t l e m e n t is based upon a damages
assessment conducted by the s t a t e . The asses sment i n d i c a t e s that
the s t a t u t o r y maximum level of damage s would not be a p p r o p r i a t e
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in t h i s case. The agreed upon remedy w i l l m i t i g a t e damage s and
achieve s e t t l e m e n t goal-s o f the s t a t e and the p u b l i c by p r o v i d i n g
a means to clean up the s i t e w i thou t p r o t r a c t e d l i t i g a t i o n .
I m p l e m e n t a t i o n o f th e remedy required by th e S e t t l e m e n t w i l l a l s o
reduce overa l l damages .

c. A commentor s t a t e d tha t the E n v i r o n m e n t a l Pro-
t e c t i o n A g e n c y p r o d d e d t h e s t a t e into a c t i on ( 1 7 ) . T h e s t a t e
answers that the S t a t e of C o l o r a d o , not the EPA commenced and
l i t i g a t e d t h i s civil act ion in f e d e r a l court.

d. One commentor e x p r e s s e d concern that the lan-
guage in the Consent Decree s t a t i n g that the remedy is in accord
wi th 4 0 C F R sees. 3 0 0 . 6 8 { i ) ( l ) a n d 3 0 0 . 7 1 ( a ) ( i i ) ( c ) o f t h e N C P
was i n t e n d e d : 1) to p r e c l u d e EPA f r o m r e q u i r i n g f u r t h e r remedi-
a t i on and 2) to r e p l a c e requirement s in the RAP for t e s t i n g and
i m p l e m e n t a t i o n of remedial ac t ion un t i l background ranges are
achieved ( 3 1 ) . T h e s t a t e r e s p o n d s that t h e reader m i s u n d e r s t o o d
t h e s t a t e m e n t . T h e l a n g u a g e ques t ioned i s t h e s t a t e s ' s d e t e r m i -
nat ion that th e S e t t l e m e n t i s c o n s i s t e n t w i th th e NCP. The Con-
sent Decree reserves to the EPA r i g h t s o th erwi s e l e g a l l y avail-
able to i t . The RAP conta ins a p p l i c a b l e c l e a n u p s t a n d a r d s in
each s ec t ion.

e. One commentor s u g g e s t e d that the r emedia l
act ion p l a n be a p p e a l e d to a court i n v o l v i n g the f e d e r a l govern-
ment ( 1 3 ) . T h e s t a t e e x p l a i n s that t h e civil ac t ion r e s u l t i n g i n
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the S e t t l e m e n t was f i l e d in the U n i t e d S t a t e s D i s t r i c t C o u r t ,
C o l o r a d o D i s t r i c t . :

f . A commentor s t a t e s that " J u l i a T u r n e y o f t h e
C o l o r a d o Depar tment o f H e a l t h said h e r [ t h e c o m m e n t o r ' s 3 p r o p e r t y
was radioact ive ." (14) The RAP r e cogniz e s that o f f - s i t e s o i l s
may have been impac t ed by C o t t e r ' s a c t i v i t i e s . T h u s , RAP sec-
tions 24 and 25 addre s s s i t e a d j a c e n t s o i l s and L i n c o l n Park
soils. S o i l f r o m p r o p e r t i e s located wi th in the areas to be fur-
ther evaluated and r emed ia t ed pur suant to those s e c t ions w i l l be
sampled a n d cleaned u p , i f necessary. I f dur ing i m p l e m e n t a t i o n
of the remedy new i n f o r m a t i o n is obtained showing s o i l s contami-
nated f r o m C o t t e r ' s a c t i v i t i e s i n other areas beyond those d e l i n -
eated in RAP sections 24 and 25, a d d i t i o n a l r emed ia t i on may be
required.

g. Several commentors s t a t ed that C o t t e r Corpora-
t ion should be denied the ir Radioac t iv e M a t e r i a l s License . The
s t a t e answers that it must issue a Radioac t ive M a t e r i a l s Licens e
when all a p p l i c a b l e law is adhered to in the a p p l i c a t i o n and sup-
p o r t i n g documents . Moreover , th i s case was not i n i t i a t e d as a
means to suspend or revoke a l i c en s e , ra th er , its purpo s e was to
c leanup released hazardous substances and to remedy any natural
resource i n j u r i e s caused by such hazardous substance re lease s .

h. A commentor s t a t e d that 360 days is an unrea-
sonable d e l a y in s u b m i t t i n g d e s i g n s and s c h e d u l e s (in the event
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N E , N W p a t h w a y s need t o b e r e m e d i a t e d ) f o r c o n s t r u c t i o n ( 3 1 ) .
The s t a t e r e s p o n d s tha t- e n g i n e e r i n g p l a n s and s p e c i f i c a t i o n s can-
not be d e v e l o p e d wi thout time to conduct a p p r o p r i a t e f i e l d work
and a n a l y s i s o f d a t a ob ta ined through the f i e l d work.

i. A commentor remarked tha t ground water has not
been d e m o n s t r a t e d t o f o l l o w t h e S a n d C r e e k channel ( 2 4 ) . T h e
s t a t e answers that a l l avai lab l e d a t a , i n c l u d i n g p i e z o m e t r i c
d a t a , s u p p o r t s the ground water t r a n s p o r t c h a r a c t e r i s t i c s in the
s h a l l o w a q u i f e r as d e s c r i b ed in the R A P .

j . The same commentor s u g g e s t e d tha t seasonal
e f f e c t s on ground water qua l i ty need to be considered in sta-
t i s t i c a l t r e a t m e n t ( 2 4 ) . T h e s t a t e agree s . S e a s o n a l e f f e c t s
wil l be c o n s i d e r e d .

k. One comraentor remarked that the remedy would
cost hundred s of j o b s and should be paid for by the f e d e r a l gov-
ernment or that C o t t e r should be exempt f r o m CERCLA ( 1 ) . The
s t a t e r e s p o n d s that the S e t t l e m e n t was no t , i t s e l f , the cause o f
l o s t j o b s . Remedy i m p l e m e n t a t i o n should increase the level o f
employment in the community. C o t t e r is s u b j e c t to C E R C L A . By
e n a c t i n g C E R C L A , C o n g r e s s e s t a b l i s h e d which p a r t i e s a r e r e s p o n s i -
b l e f or c l e a n u p co s t s and damages.

2. S c o p e of the remedy.

a. One commentor s u g g e s t e d that the remedy was
-47-

C O T T B H - 0 1 5 1 2 9 0



" o v e r k i l l ; * 1 that c ompl ianc e o b j e c t i v e s are too low and
unachievable (60). Many other members o f the p u b l i c commended
the p a r t i e s ' e f f o r t s to achieve an a g r e e m e n t , l a u d e d the agree-
m e n t / and requested that the remedy be i m p l e m e n t e d as soon as
p o s s i b l e . The s t a t e b e l i eve s th e S e t t l e m e n t i s ach i evable and ,
when i m p l e m e n t e d , w i l l c o n s t i t u t e a comprehens ive s i t e c l e a n u p
that w i l l be p r o t e c t i v e of p u b l i c h e a l t h and w e l f a r e and the
environment.

b.. S e v e r a l commentors were concerned that the geo-
g r a p h i c area of the remedy was too l i m i t e d ; that i n j u r i e s are
more wide spread than a cknowl edged in the S e t t l e m e n t (5, 6, 9,
11). The s ta t e r e spond s that the S e t t l e m e n t i s d e s igned to
c l eanup a l l hazardous subs tances re leased f r o m th e C o t t e r F a c i l -
ity that have i n j u r e d or pre s en t a risk of i n j u r i n g p u b l i c h e a l t h
or w e l f a r e or the environment. Provi s ions in the Consent Decree
inc lude a d d i t i o n a l s t u d i e s to ensure that the f u l l extent of con-
taminat i on in the v i c i n i t y is a d d r e s s e d by the remedy.

c. Severa l commentors requested that their w e l l s
be sampl ed and that they be advised of the a n a l y t i c a l r e s u l t s (4,
5, 7, 9, 10, 11, 12, 18, 20, 24, 26, 28, 29, 31, 32, 33, 35, 36,
38, 39, 42, 44, 46, 51, 53, 54, 57, 58, 59, 61, 6 4 ) . The s t a t e
r e spond s that an a p p r o p r i a t e s t u d y area for ground water well
s a m p l i n g and use surveying has been i d e n t i f i e d . T h o s e i n d i v i d u -
als who own a wel l in the s t u d y area and wish to be i n f o r m e d of
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t h e i r well s a m p l i n g r e s u l t s wil l be mailed a copy when a v a i l a b l e .
The survey of we l l use w i l l not be l i m i t e d to the time the survey
is p e r f o r m e d , but w i l l r e f l e c t any seasonal use. I n d i v i d u a l s not
in the s t u d y area w i s h i n g to have t h e i r wel l water a n a l y z e d may
do so at t h e i r own expens e t h r o u g h the CDH c h e m i s t r y lab or
through any p r i v a t e lab they choose.

d. One commentor e x p r e s s e d concerned about a 12"
t i l e d r a i n i n g f r o m S h e r m a n Avenue t o Park Avenue in t h e v i c i n i t y
of 1539 P a r k Avenue that d i v e r t s water t o Rouse P a r k ( 1 0 ) . The
s t a t e answers that the remedie s should improve a l l d o w n g r a d i e n t
areas. Loca l i z ed s ub sur fa c e f e a t u r e s are not e xp e c t ed to have
any s i g n i f i c a n t a f f e c t on the i m p l e m e n t a t i o n or success of the
remedy.

e. Two commentors asked whe ther r emedia l ac t i on is
p r o t e c t i v e of the Pueb lo Reservo ir , the Minnequa Res ervo ir , the
Arkansa s River, the Pueblo W a t e r S u p p l y , and f i s h e r i e s (11, 3 1 ) .
The r e spons e i s that c l e a n u p pursuant to the S e t t l e m e n t i s antic-
i p a t e d t o b e f u l l y p r o t e c t i v e o f these resources.

f . S e v e r a l commentors were concerned about th e
e f f e c t s o f s e p t i c sy s t ems and leach l ine s on contaminant trans-
p o r t . Other s requested that a sewer system be i n s t a l l e d (2, 18,
3 0 , 5 3 ) . I n r e spon s e , t h e s t a t e notes that s e p t i c sys t ems a n d
l each l in e s should have minimal e f f e c t on the t r a n s p o r t of con-
t a m i n a n t s . I n s t a l l a t i o n of a sewer sy s t em would not remedy
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ground water c on tamina t i on f r o m m i l l sources.
g. One member of the p u b l i c requested that the May

15, 1986 RAP be i m p l e m e n t e d as the remedy (2). The re sponse is
that the Hay 15, 1986 document was mer e ly the o u t l i n e of a remedy
but did not c o n f o r m to the NCP and did not contain enough d e t a i l
to meet s t a t u t o r y or r e g u l a t o r y c r i t e r i a ,

h. Severa l persons expre s s ed concern about 2 con-
taminated s i te s reported dur ing the comment period (6, 9, 31,
49). The two s i tes mentioned in the p u b l i c meet ing are curr en t ly
being inve s t iga t ed by the CDH. S a m p l e s have been taken and are
being analyzed . Once the s p i l l e d m a t e r i a l s have been i d e n t i f i e d
and a d e t e r m i n a t i o n made as to the ir hazardous c h a r a c t e r i s t i c s ,
a p p r o p r i a t e c l eanup act ion w i l l be i n s t i t u t e d .

i. One commentor questioned whether the s t a t e is
aware of radon and r a d i o a c t i v i t y in water in Coal Creek Canyon
(9). The s t a t e is aware of the radon and has been an active par-
t i c ipant in meet ings with Coal Creek Canyon r e s i d en t s r e g a r d i n g
the radon contamination.

j. One commentor ind i ca t ed that some p e o p l e in
Linco ln Park f e a r that the ir land is contaminated by mil l
re s idues ( 6 0 ) . T h e s t a t e r e sponds that current soil i n f o r m a t i o n
ind i ca t e s that such f e a r i s u n f o u n d e d . A d d i t i o n a l s o i l s s t u d i e s
to be conducted under the S e t t l e m e n t w i l l f u r t h e r q u a n t i f y con-
tamina t i on and r i sks . If p u b l i c h e a l t h or w e l f a r e or environ-
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mental r i sk s are p r e s e n t e d by contaminant c o n c e n t r a t i o n s in
s o i l s , a p p r o p r i a t e c l eanup action wi l l be required.

k. Other commentors f e a r e d t h a t f l u s h i n g and l eak-
i n g w i l l increase c o n t a m i n a t i o n ( 6 3 , 6 4 ) . T o t h e c on t rary t h e
ground water f l u s h i n g w i l l reduce c o n t a m i n a t i o n .

1. V a r i o u s commentors were concerned about re-
p l a c e m e n t of soil on "publ i c" but not " p r i v a t e p r o p e r t y " ( 4 1 ,
4 3 ) . I n r e s p o n s e , t h e s t a t e notes that r emedia l a c t i v i t i e s
i n c l u d i n g soil removal wi l l occur where it is d e t e r m i n e d to be
necessary r e g a r d l e s s o f p r o p e r t y owner sh ip .

ra. Commentors s u g g e s t e d that C o t t e r is ab so lved
f r o m action under p a r a g r a p h 8 . 2 ( 4 ) o f t h e R A P ( 2 4 , 3 1 ) . T h e r e f -
erenced p r o v i s i o n s a l l o w f l u s h i n g to be d i s c o n t i n u e d only when
t e c h n o l o g i c a l l i m i t s are achieved and the s t a t e concurs. T h e s e
p rov i s i on s do no t r e l i eve C o t t e r f r o m t a k i n g a c t i o n , bu t s i m p l y
a c k n o w l e d g e that once a l l c l eanup b e n e f i t s f r o m f l u s h i n g have
been ach i eved , that t e c h n o l o g y wi l l not cont inue to be i m p l e -
m e n t e d .

n. One member of the p u b l i c recommended that a
water b u d g e t b e p r e p a r e d ( 2 4 ) . T h e s t a t e answers that i f evapo-
r a t i o n and h o l d i n g c a p a c i t i e s prove to be i n a d e q u a t e , r e m e d y ,
m o d i f i c a t i o n s may be required. Lack of s u r f a c e impoundment
c a p a c i t y is no t , however, a basis to p r e c l u d e c o m p l e t i o n of any
of the r emedia l a c t i v i t i e s i n c l u d e d in the S e t t l e m e n t .
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o. One commentor requested g r e a t e r d e t a i l about
l o c a t i o n s , d e p t h s a n d c o m p l e t i o n d e t a i l s f o r w e l l s ( 2 4 ) . T h e
s t a t e answers that most e x i s t i n g w e l l s have known c o m p l e t i o n
d e t a i l s , al l new w e l l s w i l l have known c o m p l e t i o n d e t a i l s . Con-
s t r u c t i o n p l a n s w i l l c on ta in e x p l i c i t q u a l i t y assurance and qual-
i t y control ( " Q A / Q C " ) p r o c e d u r e s a n d s p e c i f i c a t i o n s . T h e d e s i g n
phase wi l l i n c l u d e neces sary d e t a i l s r e g a r d i n g wel l l o c a t i o n ,
d e p t h and c ompl e t i on .

p. Two commentors were concerned about the re sul t
of a d e t e r m i n a t i o n concerning the s u r f a c e impoundment clay l i n e r ,
that a p l a n to e f f e c t i v e l y minimize and m i t i g a t e s i g n i f i c a n t deg-
radat ion of the clay l iner is "necessary but not f e a s i b l e " ( 3 1 ,
4 9 ) . The s t a t e answers that the remedy incorpora t e s a sys tem of
ground water w e l l s to i n t e r c e p t l e a k i n g water , i f any, f r o m the
s u r f a c e impoundment . T h i s method i s more p r o t e c t i v e than
a t t e m p t i n g to construct a new impoundment , which could also be
d e g r a d e d .

q. S e v e r a l concerns were e xpr e s s ed about the
e f f e c t s o f in t e r c onne c t i on s between the W o l f Park Mine and mines
i n a d j a c e n t sec t ions. T h e s e in c lude t h e N o N a c N o . 5 ; F e a r l e s s
( P e a r s o n ? ) , at 9th and Elm running N. to Grand & £. to W a l n u t ;
Lovesone Mine west of Brook s id e on Ash (which may interconnect to
the C h a n d l e r ) ; Pokes M i n e , west of Brooks ide on Ash and south of

.Lovesone (ca . 1 0 0 0 ' ) i n t h e W i l l o w C r e e k d r a i n a g e ; a n d t h e
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Brooks ide M i n e , which may connect to the Chanc i er in Fawn H o l l o w .
It is noted that some mines al so p r o v i d e a source of emerging
s u r f a c e water d a r i n g part o f the year ( 1 7 , 28 , 31 , 3 6 ) . The
s t a t e answers that i f a p a t h w a y o f contaminant s e epage f r o m the
C o t t e r F a c i l i t y into t h e mine i s i d e n t i f i e d , s e a l i n g t h e W o l f
Park M i n e s h a f t w i l l prevent any continued s e epage o f contami-
nants into the mine f r o m C o t t e r a c t i v i t i e s . In the event new
i n f o r m a t i o n i n d i c a t e s that a p r o b l e m e x i s t s , a d d i t i o n a l ac t ions
may be taken i f s u b s t a n t i a l adverse e f f e c t s are i d e n t i f i e d and
can be l inked to a c t i v i t i e s at, or hazardou s substances re l ea s e s
f r o m , t h e C o t t e r F a c i l i t y .

r. One commentor que s t ioned whether the s t a t e and
C o t t e r have n e g o t i a t e d to a point where there wi l l be less than
t o ta l c l eanup o f t h e p o l l u t e d areas ( 1 3 ) . T h e S e t t l e m e n t
requires comprehensive s i t e c l eanup that w i l l meet al l a p p l i c a b l e
or relevant and a p p r o p r i a t e s t a n d a r d s and wi l l be p r o t e c t i v e of
p u b l i c h e a l t h and w e l f a r e and the environment.

3. Remedy o v e r s i g h t .

a. One commentor s u g g e s t e d that the C o l o r a d o Mined
Land Rec lamat i on D i v i s i o n may have j u r i s d i c t i o n over the recla-
mation p l a n ( 4 5 ) . T h e s t a t e notes that r e c l a m a t i o n f o l l o w i n g
m i l l c lo sure i s e x p r e s s l y not par t of the S e t t l e m e n t . The Radia-
t ion C o n t r o l Divi s i on ha s lead a u t h o r i t y f or th e f i n a l recla-
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cation p l a n , but w i l l seek Mined Land Reclamation D i v i s i o n i n p u t .
b . T h e U . S . N u c l e a r R e g u l a t o r y Commis s ion ( " N R C " )

requested t h e o p p o r t u n i t y t o review rec lamat ion p l a n s ( 6 7 ) . T h e
s t a t e e x p l a i n s that the r e c lamat i on p l a n s p e r t a i n to l i c e n s i n g
requirements arid are not a d d r e s s e d in the S e t t l e m e n t . As the
reclamation p l a n i s d e v e l o p e d , p a r t i c i p a t i o n by the U.S. r?~ w i l l
be encouraged.

c. Several commentors were concerned that G e t t e r
may be able to m a n i p u l a t e or control f i n d i n g s (6, 31). Other
commentors were a p p a r e n t l y unaware that an on-scene c oord ina tor
( " O S C " ) f r o m t h e s t a t e will oversee remedy i m p l e m e n t a t i o n ( 2 8 ,
30, 39). Another commentor s u g g e s t e d the s t a t e should se lec t
C o t t e r ' s manager ( 3 1 ) . T h e s t a t e r e sponds that t h e s t a t e w i l l
have adequate overs ight of remedy i m p l e m e n t a t i o n through , i t s OSC.
The f u n c t i o n of the OSC is to assure* that the S e t t l e m e n t is f u l l y
and p r o p e r l y i m p l e m e n t e d . C o t t e r wi l l s e lec t its own manager who
wil l then be r e s pon s i b l e for working with the OSC to assure
p r o p e r i m p l e m e n t a t i o n of the remedy.

c; Two commentors wanted C o t t e r to f u n d a com-
p l e t e l y i n d e p e n d e n t committee to oversee both the s t a t e and
C o t t e r c orpora t i on , i n c l u d i n g over s igh t o f s a m p l i n g ( 4 0 , 4 9 ) .
The s ta t e r e s p o n d s that the p r o p o s e d over s ight p l a n contained in
the S e t t l e m e n t c on forms to the NCF and wil l e f f i c i e n t l y ensure
p r o p e r i m p l e m e n t a t i o n o f th e remedy. The c ommentor s ' p r o p o s a l ,
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a l t h o u g h a c h i e v a b l e , i s not c o s t - e f f e c t i v e .

4. P u b l i c p a r t i c i p a t i o n .

a. A number of commentors c ompla ined of the l a c k
of o p p o r t u n i t y to review the Consent Decree and RAP, and the
absence of o p p o r t u n i t y to review any ev idence in t h i s case.
T h e s e commentors f e l t that d i s t r i b u t i o n o f i n f o r m a t i o n t o t h e
p u b l i c was inadequate (3, 9 , 29 , 4 7 ) . The s t a t e r e s p o j . d s that 93
not i c e s of the issuance of the S e t t l e m e n t document s and t h e i r
a v a i l a b i l i t y were d i s t r i b u t e d . The S e t t l e m e n t documents were
made a v a i l a b l e f r o m the b e g i n n i n g of the comment p e r i o d , in
p u b l i c l i b r a r i e s a t Canon C i t y , P u e b l o , C o l o r a d o S p r i n g s , and
Denver. The i n t e r i m r e p o r t s p r e p a r e d by C o t t e r and s t a t e con-
s u l t a n t s , and the RI/FS, were a v a i l a b l e in the l i b r a r i e s o f
P u e b l o , Canon C i t y , and Denver. T h e s e r e p o r t s contain al l da ta
and "evidence" in the case. F o r m a l document s w i l l continue to be
a v a i l a b l e at the above- l i s t ed r e p o s i t o r y l i brar i e s .

b. One p a r t i c i p a n t f e l t the comment per iod was too
short ( 1 1 ) . The s t a t e notes that the comment per iod c on formed to
the community r e l a t i o n s requirement s of the NCP and CERCLA
s e c t i o n 117 and was f u r t h e r e x t ended by one week. N i n e t y - t h r e e
f o r m a l not i c e s announcing issuance o f the S e t t l e m e n t documents
and th e i r a v a i l a b i l i t y were d i s t r i b u t e d . Local government , envi-
ronmental g r o u p s and news media were sent copie s of the notice.
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T w e n t y - t w o c o p i e s ' of the Consent Decree were d i s t r i b u t e d .
c. One commentor was unable to i n t e r p r e t the

r e su l t s o f well sampl ing f r o m h i s / h e r well ( 2 2 ) . T h e s ta t e
.explains that the uranium concentration should be subtracted f r o m
the "Gross alpha" value. The r e su l t i s w i t h i n s a f e d r i n k i n g
water s t a n d a r d s and g u i d e l i n e s .

d. One commentor was concerned that assertions
about RAP components made at the p u b l i c meeting are not a c t u a l l y
in the RAP. For e x a m p l e , only two d r a i n a g e s are in c lud ed in the
RAP ( 1 7 ) . . The s ta t e r e s p o n d s that the remedial a c t i v i t i e s and
add i t i ona l s tud i e s required by RAP sections 10, 12, 13, 14, 15,
24, 25, 26, 27, 28, 29, 30 and 31 r e f e r enc e all 5 drainages and
will addr e s s all mentioned concerns.

e. A n o t h e r commentor wishes to commission another
independent s tudy ( 6 3 ) . The s tate notes that the remedy will be
f i n a l l y selected upon entry o f t h e c o u r t ' s Order. More progre s s
can be made now by remedy i m p l e m e n t a t i o n .

5. Private i n j u r i e s .

a. A number of commentors ind i ca t ed they have s u f -
f e r e d damages to their p r i v a t e p r o p e r t y , f r o m reduced land values
to death of thoroughbred horses f r o m cancer, and requested res t i-
tu t ion for their i n j u r i e s (2, 3, 11, 12, 13, 15, 17-21, 28, 31,
34, 38, 41, 46, 48, 50-53, 56-59, 64, 6 6 ) . The s ta t e answers
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that the damage s recovered in the S e t t l e m e n t are for i n j u r y to or
d e s t r u c t i o n o f n a t u r a l ' r e s o u r c e s h e l d in t ru s t by th e S t a t e o f
C o l o r a d o , i n c l u d i n g a s m a l l , bu t c o g n i z a b l e , p u b l i c i n t e r e s t in
cer tain p r i v a t e p r o p e r t y . H o w e v e r , damages under th i s S e t t l e m e n t
were not recovered for i n j u r y to p r i v a t e i n t e r e s t s in p r i v a t e
p r o p e r t y .

b . One commentor accused the s t a t e o f t h e f t ( 1 ) .
T h e s t a t e does n o t u n d e r s t a n d t h i s remark. T h e S e t t l e m e n t
inc lude s recovery o f t h e s t a t e ' s costs o f o b ta in ing t h e S e t t l e -
ment, so t a x p a y e r f u n d s spent on t h i s m a t t e r w i l l be f u l l y re-
covered. A c c o r d i n g l y i t h e s t a t e d i s a g r e e s w i t h t h e a l l e g a t i o n s .

c. S e v e r a l commentors seek p r o p e r t y tax r e l i e f
(18 , 21, 53, 6 2 ) . The s t a t e r e spond s that tax r e l i e f i s no t
avai lable through thi s suit. Tax r e l i e f i s p r o p e r l y s ough t , f or
e x a m p l e , by a p p e a l of an asses sed v a l u a t i o n t h r o u g h the county or
t h e S t a t e Board o f A s s e s s m e n t A p p e a l s .

6. W a t e r r i g h t s .

a. A number of commentors were concerned that
water r i g h t s i s sues have no t been f u l l y a d d r e s s e d in the S e t t l e -
ment and t h a t , as a r e su l t of the r e m e d y , a d d i t i o n a l cos t s would
b e imposed upon Canon C i t y r e s i d e n t s ( 3 1 , 4 1 ) . The s t a t e answers
that th e S e t t l e m e n t requires C o t t e r t o p u r c h a s e and l e g a l l y
acquire any water r i g h t s necessary to i m p l e m e n t the remedy. The

-57-

C O T T B R - 0 1 5 1 3 0 0



remedy. T h e costs o f C o t t e r ' s a cqu i s i t i on o f water r i g h t s a n d
the increased costs of r e p l a c i n g water sources to members of the
p u b l i c wi l l be borne by C o t t e r .

b. Two conunentors observed that a l i n i n g system is
being i n s t a l l e d in the DeWee s e Dye D i t c h to reduce lo s se s f r o m
the d i t c h to the ground water system and, t h e r e f o r e , the p a r t i e s
should not r e ly on i r r i g a t i o n water as a source of f l u s h i n g water
(8, 31). The s ta t e answers that in the event the d i t c h is l ined
in the region where f l u s h i n g is a d e s i r e d , component of the
remedy, the compliance o b j e c t i v e s must s t i l l be met. R e g a r d l e s s
of source, continued i r r i g a t i o n in suppor t of a g r i c u l t u r a l activ-
i t i e s in the v i c ini ty wil l contr ibu t e water to the s h a l l o w
a q u i f e r system and enhance the f l u s h i n g op e ra t i on s .

c. Other conunentors inquired whether the use of
the DeWeese Dye Ditch as a source of f l u s h i n g water wi l l d imin i sh
the amount o f water a v a i l a b l e f or i r r i g a t i o n ( 1 8 , 4 8 ) . The s t a t e
answers that the d i t c h c u r r e n t l y leaks. T h e r e f o r e , to the ex t ent
only the e x i s t i n g l eakage is used for f l u s h i n g , no impact on
quant i ty would be e x p e c t e d . The amount of water a v a i l a b l e for
i r r i g a t i o n wi l l be d ep enden t upon o w n e r s h i p , use, s u p p l y , and
divers ions of the water carried in the DeWee s e Dye Dit ch .

d. Other commentors f e a r that the dam-to-d i t ch
f l u s h i n g wi l l contaminate the D e W e e s e Dye D i t c h , or that it cur-
r e n t l y i s "massively contaminated" (6, 16 , 28 , 50 , 5 2 ) . The
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s t a t e e x p l a i n s that the DeWee s e Dye D i t c h c o n s t i t u t e s a recharge
zone to the ground water sys t em. C o n t r i b u t i o n s by ground water
to the d i t c h are e x p e c t e d to be many order s of m a g n i t u d e s m a l l e r
than the r e charge , thus the net impact is cons idered to be n e g l i -
g i b l e . The d i t c h c u r r e n t l y acts as a source of d i l u t i o n to the
ground water sy s t em, and i s of s u b s t a n t i a l l y b e t t e r water q u a l i t y
than the u p g r a d i e n t s h a l l o w a q u i f e r .

e. One member of the p u b l i c requested that the
p a r t i e s i d e n t i f y and q u a n t i f y how much l a n d , w e l l s , and "water
right s" have been p o l l u t e d ( 3 ) . T h e s t a t e r e s p o n d s that t h e d a t a
p r e s e n t e d in the remedial i n v e s t i g a t i o n / f e a s i b i l i t y s t u d y show
the current k n o w l e d g e of the ex t ent of c ontaminat ion. Some areas
are to be s t u d i e d f u r t h e r pursuant to the S e t t l e m e n t .

f . One commentor accused C o t t e r o f s t e a l i n g water
r i g h t s b y c o n s t r u c t i n g t h e S C S D a m ( 3 ) . T h e s t a t e answers that
the S o i l Cons erva t i on S e r v i c e c o n s t r u c t e d the dam as a f l o o d con-
trol device. The U . S . S o i l C o n s e r v a t i o n S e r v i c e should be con-
tac t ed r e g a r d i n g the i m p a c t , if any, on water r i g h t s caused by
dam con s t ruc t i on .

7. S a m p l i n g and m o n i t o r i n g .

a. S e v e r a l commentors que s t ioned whether a p p r o p r i -
ate t a r g e t e l emen t s had been s e l e c t e d for m o n i t o r i n g and wondered
why all f o u r t a r g e t e l emen t s are not men t i oned in each c l ean-up
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section (6, 24 , 31). The s ta t e answers that t a r g e t e l ement s have
been selected as a p p r o p r i a t e for each of the a f f e c t e d media. For
e xampl e , molybdenum was s e l e c t ed as a targe t element over
thorium-230 because m o l y b d e n u m ' s s o l u b i l i t y and m o b i l i t y i s
g r e a t e r than the s o l u b i l i t y and m o b i l i t y o f thorium-230.

b. One commentor s t a t e d that thorium s o l u b i l i t y is
dependent on the i so tope ( 3 1 ) . The s ta t e notes that f h i s s ta t e-
ment is not s u p p o r t e d by current s c i e n t i f i c i n f o r m a t i o n .

c. Two p u b l i c p a r t i c i p a n t s wondered whether ground
water monitoring when the DeWeese Dye Ditch is o p e r a t i n g w i l l be
accurate o r whether i t wi l l s i m p l y r e f l e c t d i l u t i o n ( 5 , 6 ) . T h e
s tate answers that moni tor ing wil l occur during each season when-
ever water l eve l s are s u f f i c i e n t to enable sample c o l l e c t i o n .
S a m p l i n g wil l not be l i m i t e d to t imes when the DeWeese Dye d i t c h
is op era t ing . T h e r e f o r e , to the extent that d i l u t i o n occurs, the
d i l u t e d values will only be a part of the da ta base.

d. One commentor was concerned that there appear s
to be no prov i s i on for background ground water qua l i ty de t ermina-
t ion ( 6 0 ) . The s t a t e answers that background ground water qual-
ity moni tor ing wil l be conducted pursuant to a p p l i c a b l e require-
ments o f RCRA a n d C o t t e r ' s Radioact ive M a t e r i a l s License. ( S e e ,
e.g., RAP F i g . 10-1, w e l l s 325, 3 3 7 . )

e. S e v e r a l reviewers f e e l the s i n g l e L i n c o l n Park
compliance point well i s i n s u f f i c i e n t (6, 9 , 17, 23, 31, 3 9 ) .
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The p a r t i e s agree and the RAP has been changed by a d d i n g moni tor-
ing requirements in two : w e l l s in L i n c o l n P a r k , not j u s t one. In
a d d i t i o n , concentra t ions of c o n s t i t u e n t s in other w e l l s in the
L i n c o l n Park area wi l l c e r t a i n l y be cons idered in the overal l
remedial scheme.

f . One commentor remarked that the L i n c o l n P a r k
m o n i t o r i n g well is not connected to any other m o n i t o r i n g p l a n
( 6 ) . T h e s t a t e r e spond s that th i s p e r c e p t i o n i s incorrect. T h e
s i t e mon i t o r ing p l a n in c lud e s many, many w e l l s and is adequate to
de t ermine concentra t ions of contaminants in the ground water in
the p l a t e a u and Sand Creek dra inage areas mentioned by the
commentor.

g. One commentor requested core s a m p l i n g of the
Minnequa and P u e b l o Reservoirs (31). As s t a t ed in the p u b l i c
mee t ing , thi s a c t i on wi l l be p e r f o r m e d , if it is considered
a p p r o p r i a t e . Evidence obtained to d a t e i n d i c a t e s that a n e g l i -
g i b l e h e a l t h r i sk is posed by pre s ent l e v e l s of c on taminat ion in
s e d i m e n t s .

h. One commentor at the p u b l i c m e e t i n g que s t ioned
whether the RI/FS data showed h igher l e v e l s o f a ir c on tamina t i on
a t g r e a t e r d i s t a n c e f r o m t h e C o t t e r F a c i l i t y . ( E x h i b i t 6 9 , p p .
91, 92.) In r e spon s e , the s t a t e r e f e r s the commentor to RI sec-
tions 4.2 and 4.3. In p a r t i c u l a r , the a n a l y t i c a l r e s u l t s
r e p o r t e d in t a b l e 4.3-1 (p. 4-21), and in g r a p h i c f o r m , f i g u r e s
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4.3-1, 4.3-2, and 4.3-3, do not r e f l e c t increas ing concen tra t i on
with d i s tance f r o m th e C o t t e r F a c i l i t y . H o w e v e r , copper and
arsenic concen tra t i on s west o f the C o t t e r F a c i l i t y may exhib i t
some i n f l u e n c e f r o m the zinc s m e l t e r west of the s i t e .

8. H e a l t h Risk Asse s sment Panel.

a. A number of p u b l i c commentors had que s t ions
about the c ompo s i t i on of the H e a l t h Risk Asse s sment Pane l . Some
requested a local r e p r e s e n t a t i v e on the Panel a n d / o r input f r o m
the C o l o r a d o Depar tment of H e a l t h (6, 9, 14, 17, 19, 21, 29, 30,
31, 32, 35, 45, 46, 4 9 ) . Others quest ioned the independence of
the Panel (9, 3 1 ) . One comment or requested that EPA select Panel
members ( 1 9 ) . The s t a t e answers that the Panel s e l e c t i on pro- .
cess, as e s t a b l i s h e d in the S e t t l e m e n t , s ec t ion 32.4.2 of the
R A P , prov ide s a s ch edu l e for s t a t e review and approva l of the
p r o p o s e d Panel members. The p u r p o s e of the on-site coordinator
and the f u n d to s u p p o r t OSC a c t i v i t i e s and f u n c t i o n s is to assure
that RAP a c t i v i t i e s are p e r f o r m e d at a h igh s tandard and to
enable i n d e p e n d e n t e v a l u a t i o n o f a l l work, i n c l u d i n g t h e H e a l t h
Risk Asse s sment Pane l . The p a r t i e s agree that a vo luntary local
community r e p r e s e n t a t i v e may act as a l ia son between the H e a l t h
Risk Asse s sment Panel and the Communi ty. If the community so
request s , the s t a t e w i l l a s s i s t the community in a p p l y i n g for a
grant under CERCLA s e c t i on 1 1 7 ( e ) , 42 U . S . C . sec. 9 6 1 7 ( e ) , t o
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h e l p f u n d p a r t i c i p a t i o n by the local community r e p r e s e n t a t i v e .
b. One commentor s u g g e s t e d a compl ex scheme whereby

EPA would s e l e c t Panel members and the Panel would review only
the concerns of six community members wi th the costs to be pro-
vided by CDH ( 1 9 ) . The s t a t e answers that s e l e c t i o n o f t o p i c s t o
be a d d r e s s e d in the f i e l d of h e a l t h r i sk assessment should not be
l imi t ed to the i d e n t i f i c a t i o n of concerns by a local committee
but should be chosen by the e x p e r t s . M o r e o v e r , the H e a l t h
Department does not have f u n d i n g for such a pane l .

c. S e v e r a l commentors worried that some h e a l t h
prob l ems may be di scovered a f t e r the Panel i s d i s s o l v e d (9, 14,
28, 31, 4 9 } . The s t a t e notes t h a t , in accordance w i t h C E R C L A ,
every 5 years the remedy is s u b j e c t to review to ensure that
human h e a l t h , w e l f a r e and the environment are being p r o t e c t e d by
the remedy being i m p l e m e n t e d . In the event that imminent and
sub s tant ia l endangerment or s u b s t a n t i a l adverse impac t s are dis-
covered, a p p r o p r i a t e remedie s and s u p p l e m e n t a l s t u d i e s may be
implemented pursuant to sections V and VI of the Consent Decree.

d. One member of the p u b l i c was concerned about
the r i s k s to c h i l d r e n , i f any, a s soc ia ted wi th u n s t a t e d contami-
nant c o n c e n t r a t i o n s i n t h e ground water ( 5 ) . T h e s t a t e notes
that as a part of the S e t t l e m e n t , hookup to c i t y water w i l l be
p r o v i d e d to r e s i d e n c e s in the s t u d y area that are c u r r e n t l y u s ing
well water f o r d o m e s t i c p u r p o s e s .
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e. A number of commentors e xpre s s ed concern wi th
the concept and proces s 7 of a H e a l t h Risk Asse s sment Panel and
des ired t o know s p e c i f i c r i sks a s soc ia t ed wi th s p e c i f i c p a t h w a y s
( i . e . r i n g e s t i o n o f f r u i t s and v e g e t a b l e s , water , or i n h a l a t i o n )
at the present time (2, 9, 12, 13, 14, 15, 16, 17, 18, 19, 20,
26, 27, 28, 29, 31, 32, 33, 34, 35, 36, 37, 38, 39, 42, 46, 47,
49, 50, 51, 52, 53, 57, 58, 59, 60, 61, 62, 6 4 ) . I d e n t i f i e d
pathways and risks as sociated w i th those pa thways are d i s cu s s ed
in chapter 8 of the RI. The p u r p o s e of the remedial action is to
reduce or e l i m i n a t e risk of i n j u r y to p u b l i c h e a l t h , w e l f a r e and
the environment f r o m the i d e n t i f i e d pa thways of expo sure to con-
taminants released f r o m the C o t t e r F a c i l i t y . The purpo s e o f th e
" H e a l t h Risk Asses sment Panel" i s to b e t t e r d e f i n e the pre s ent
risk and to as s i s t in remedy i m p l e m e n t a t i o n to e l imina t e that
risk.

I I I . C O N C L U S I O N

I n conclus ion, p l a i n t i f f S t a t e o f C o l o r a d o h a s f u l l y
r e s p o n d e d to s i g n i f i c a n t comments and c r i t i c i s m s concerning the
propo s ed Consent Decree and Remedial A c t i o n F l a n s ubmi t t ed to the
s t a t e , o r a l l y or in w r i t i n g , d u r i n g the comment p e r i o d , as
e x t e n d e d . W h e r e a p p r o p r i a t e , th e p a r t i e s have agreed t o m o d i f y
the RAP based on the p u b l i c comments. P l a i n t i f f S t a t e of Colo-
rado has met the requirements of C E R C L A sec. 1 1 7 ( b ) , 42 U . S . C .
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sec. 9 6 1 7 ( b ) .

Dated t h i s / 7' "^day of F e b r u a r y 1988.
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