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DECLARATION GF RESTRICTIVE COVENANT AND
GRANT CF ENVIRONMENTAL PROTECTION EASEMENT

This transfer is exempi from County and State transfer taxes pursuant to MCL 207.505(a) and
MCL 207.526{(a}, respectively, because the amount of consideration for the transfer tax is less
than $100.00,

Barrels, inc. Suparfund Site
Ingham County, Michigan
MDEQ Site ID No. 33000004
USEPA Site Ko. MIDD17188673

MDEQ Reference No. RC-SF-201-17-003

This Declaration of Restrictive Covenant and Gfant of Environmental Protection Easement
{"Restrictive Covenant and Easement’) is made on Setervey 5| 2017, by CSX
Transportation, Inc, {CSXT) the Grantor, whose address is 500 Water Street, Jacksonvllie, FL
32202 for the benefit of the Grantee, the Michigan Department of Environmental Quality
("MDEQ™), whose address is P.O. Box 30426, Lansing, Michigan 48808-7928, with the United
States Environmential Protection Agency (*USEPA”) as a Third Party Beneficiary. This Restrictive
Covenant and Easement is in addition to and supplements the Restrictive Covenant and
Easement previously made on September 17, 2015, and recorded on September 23, 2015,
Instrument Number 2015-035651 among the land records of the Ingham County, Michigan
Register of Deeds.

RECITALS

i The Grantor is the title holder of the real property located in Ingham County, Michigan and
legally described in Exhibi 1 attached hersto ("Property™. The parcel number is No, 33-01-01-
09-281-011 (Exhibit 1),

it. The purpose of this Restrictive Cavenant and Easement is to create restricfions that run
with the land in the Grantor’s real property righis; to proteot the public health, safety, and welfare,
and the environment; to prohibit or sestrict activities that could resuit in unacceptable expasure to
anvironmental cantamination present at the Property; and to grant access to the Grantee, the
USEPA as a Third Party Beneficiary, and either the MDEQ or the USEPA'’s representatives to
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monitor and conduct Response Activities.

iii. The Property is associated with the Barrels, inc. Supserfund Site {the “Barrels Sita"),
MDEQ Sit= ID No. 33000004, Hazardous substances, including polychiorinated biphenyls
(PCBs}, volatile organic compounds {VOCs}, semivoiatiie organic compounds (SVOCs), metals,
and cyanide, have been released and/or disposed of on the Property. The Barrels Site was
p'aced on the National Priorities List ("NPL") on October 4, 1882 and is a faciiity as that term is
dsfined in Section 101(8) of the Comprehensive Environmental Respanse, Gompensation and
Liability Act, 42 U.S.C. Section 8601 ef seq. ("CERCLA®); and Section 20101(1){r) of Part 204,
Environmental Remediation, of the Natural Resources and Environmental Protectlon Act,

19384 PA 451, as amended, MCL 324.20101 et seq. ("NREPA™}.

iv. Response activifies were Implemented to address environmiental contamination at the
Propesty pursuant to Part 201 of the NREPA, MCL 324.20101 ef seq. and 40 CFR Part 761.

V. At the time of recording this Restrictive Covenant and Easement, contamination remains
at the Property and is described within the Revised No Further Action Report (December 8, 2016}
prepared by Progressive Enginsering & Construction, inc., submitied o MDEQ. The MDEQ has
determined that the hazardous substances at the Property may present a threat to human health
and that the land use and resource use restrictions set forth befow are required to prevent
unacceptable exposures.

Vi The restrictions contzined in this Restrictive Covenant and Easement are based upon
information available to the MDEQ at the time of recording. Future changes in the environmentai
condiion of the Property or chargss in the applicable cleanup criteria; the discovery of
environmental,conditions at the Property that were not accounted for in those reports, regardless
of the date of the release of haaardous substances confributing to those anviranmental
conditions; or the use of the Property in a manner inconsistent with the restrictions described
herein, may result in this Restrictive Covenant and Easement not being protective of public
health, safety, and weifare, and the environment. information pertaining to the environmental
conditions at the Propetty and Response Activities undertaken at the Barrels Site is on file with
the USEPA, the MDEQ Remediation and Redevelopment Division; and with CSXT and/or the
Barrels Inc. PRP Group per applicable rscords retention requirements.

vii. The MDEQ recommends that prospactive purchasers or users of the Property undertake
appropriate due diligence prior to acquiring or using this Property, and undertake appropriate
actions to comply with the applicable requirements of Section 20107a of the NREPA and 40 CFR

Part 761.
SUKMNARY OF RESPONSE ACTIVITIES

Former operations at tha Barrels Site resulted in soil contamination with PCBs, VOCs, SVOCs,
metals and cyanide. Prior to racording of this Restrictive Covenant and Easemsnt, respanse
activities have been undertaken to remove some of the hazardous substances from the Bairels
Site and the adjacent parcel. Contaminated sails at the Barrels Site have been excavaied and
appropriately disposed of off-site and concentrations of contaminants remaining in sails on the
Property are not believed to exceed nonresidential direct contact exposure and protection of
grouindwater cleanup criteria under MDEQ's Part 201, However, some soils &t the Property
contain PCBs above the high-occupancy criteria of 40 CFR Part 761, Those soijs left in place at
the Property are the subject of a praviously recarded Restrictive Covenant and Eassment
referenced above. Groundwater beneath the Barrels Sit= is impacted with VOCs afiributed to an
upgradient source; thersfore, no active remzdiation of groundwater has been performed at the
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Property. The additional restrictions on land and resource use imposed by this Restrictive
Covenant and Easement are infended to assurs further protection of ths public heaith, safety, and
welfars, and the environment.

DEFIRITIONS
- “Bamels Site” shall mean the Barrels, inc. NPL site;

*Grantee” shail mean the MDEQ, its successor entities, and those persons or entliies
acting on its bahalf;

“Grantor” shall mean the fitle holder of the Property at the time this Restrictive Covenant
and Easementis executed or any future title holder of the Prapeity or some relevant sub-portion
of the Property;

"MDEQ" shall mear the Michigan Depaitment of Environmental Quality, Its successor
entities, and those persons or entities acting on lts behalf;

“NREPA" shaill mean the Natural Resources and Enviranmental Protection Act,
1884 PA 451, as amended, MCL 324,101 ef seq.:

“Part 201" shall mean Part 201, Environmsntal Remediation, of tiie NREPA,
MCL 324.20101 et seq.;

“Propeity” shall mean the reai property iegaﬁy descnbed in Exhibit 1, a parcsatlocated on-
site of the Barrels Site;

“Response Activities™ shalt mean, consistent with Secticm 101(25) of CERCLA,
42 U.8.C. Section 9601(25), such actions as have been or may be necessary to conduct any
removal, remedy or remedial action, as those terms are defined in Sections 101(23) and 101(24)
of CERCLA, 42 U.S.C. Sections 95601(2 3) and 9681{24), on the Property and/or at the Barrels
Site, including enforcement acfivities related thereto;

*USEPA* shali mean the United States Environmental Protsction Agency, its successor
entities and those persons or entities acting on its behalf; and

All other terms used in this document which are defined in Past 3, Definitions, of the
NREFA; Part 201; ar the Part 201 Administrative Rules {"Part 201 Rules”), 2013 AACS R 299.1 ~
299,50, as amended, shall have the same meaning in this document as in Paris 3 and 201 of the
NREPA and the Part 201 Rules, as of the date of execution of this Restrictive Covenant and
Easement.

NOW THEREFORE,

For valuable consideration of less than $71080.00, the receipt of which is hereby
acknowiedged, the Grantor, on behalf of itself, its successors and assigns, hersby covenants and
deciares that the Property shall be subject 1o the restrictions set forth betow, for the benefit of the
Grantee, and grants and conveys to the Grantee, and its assigns and representatives, the
perpetual right fo enforce said restrictions. The Grantor further, on behalf of itself, its successors
and assigns, does grant and convey o the Grantee and its representatives an environmental
protection easement of the nature, characser, and purposes set forth below with respect to the
property, and the right fo enforce said easemant

-3-

_2017-835066 ) Ingbam County MIRegister of Beeds Page3 of 12

B R N S ermmiranete Med e, e e e e am




}" UNOFFICIAL COPY

1. Restrictions on Land Uge and Resource Usa:

{ - The Grantor shal} prohibit activities on the Property as described as foliows:

(a) Direct contact exposure restrletion:

Surficial soils were excavated to meet Part 201 non-residentiat Direct Contact {DC) criteria or
drinking- water protection criteria {default and site-specific). Alf unexcavatad shallow soils {less
than 3 feat befow ground surface) meet the DC criteria for non-residential iand use. The only soils
that may be above the nonrresidential DC criteria are found at depths of greater than 3 feet at the
Property. Any excavation orother intrissive activity across the Property shown In Exhibit 2 that
could result in soils dseper than 3 fest below ground surface being brought to the surface is
prohibited, except during shot-ternt canstruction or repair projects or for purposes of fuither
treating or remediating the subject contamination. Any excavation or other intirusive activity,
“inciuding removing, altering, or disturbing the surficial soils and fil}, that could bring soils to the
surface from deeper than 3 feet, mustinclude removal and offssite disposal of the excavated
soils, tesiing to demonstrate that the soils to be left at the surface meet non-residential DC criteria
in the upper 3 feet, or be covered with at least 3 feet of clean fill as a barrier within 30 days of
completion of the excavation work. Construction of a barrier must be completed unless additional
sampiing Is conducted that demonstrates that a barrier in the area is not necessary in accordanca
with the applicable provisions and reguirements of Part 201 of the NREPA,

(b) Vapor intrusion exposure restriction:

, The construction of new structures on the Property shown in Exhibit 2 is prohibited unless such

& construction incorporates engineering contiols designed fo eliminate the potentiat for subsurface

L vapor phase hazardous substances to migrate intc the new structure at concentrations greater
than applicable criteria; or, uniess prior to construction of any structure, an evaluafion of the
potential for any hazardous substances o volatilize into indoor air assures the protection of
persens who may be present in the buildings and is in compliance with Section 20907a of the
NREPA. :

{c) Nonagueous-phase liquids at the Propesty:

Residual {or mobile) Light Nonagueous-Phase Liquid (LNAPL), which may inciude gasoline,
diese! or other oils may remain in place within the Property as shown in Exhibit Z betow the
ground suwface at a degth of approximately thirty {30) feet. The restricfions otherwise provided
for in this Restictive Covenant and Easementand in the Restriclive Covenant and Easzment
previously made on September 17, 2015 and recorded on September 23, 20185, Instrument
Number 2015-035651 among the land records of the Ingham County, Michigan Register of
Deeds, serve to prevent unaccaptable exposure to hazardous substances as a resuit of the
conditions created by the potential presence of the LNAPL soil and/or groundwater contaminant
concentrations that exceed the non-residential criteria under Section 20120a of the NREPA.

2. Management of Contaminated Soil, Media, and Debris: The Grantorshall manage all

soils, media and/or debris loca¥ed on the Pioperty in accordance with the applicable reguirements
of Section 20120¢ of Part 201, MCL 324,20120c and Part 111, Hazardous V¥aste Management,
of the NREPA, MCL 324.11101 et seq.; the Resource Conservation and Recovery Act,

42 U.S.C. Section 8901 et seq.; the TSCA, 15 U.S.C. 2601 et seq.; administrative rules
promulgated thereunder; and all other relevant state and federal Jaws and regulations,

2017-035866 Ingbam County MI Regjster of Deeds fageé of}2 e
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- 3 Accass; The Grantor grants the Grantee and its representatives the right to entsr the
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Property at reasonable times for the purpose of determining and monitoring compliance with this
Restictive Covenantand Easement, including the right to take samples, inspect the cperation of
ine Responsse Activities, if any, and inspect any records telating thereto; and to psrform any
actions necessary to maintain compliance with Part 201.

Nothing In this Restrictlve Covenant and Easement shall limitor otherwise aifect the
Grantee’s right of entry and access, or authorities to take Response Activities as defined in this
Rastrictive Covensznt and Easement, as well as in NREPA, and any successor statutory
provisions, or other stafe orfaderal faw.

4, Term: This Restrictive Covenant and Easement shall run with the fand and shall be
binding on the Grantor;includiig persons as set forth in Paragraph 12{e), Succassors.

5. Third Party-Baeneficlary: The Grantor, on behalf of itself and Its successors, transferees,
and assigns, hereby.agrees that the United States, acting by and through the USEPA, its
successors and assigns, shall be a third paity beneficiary (“Third'Party Beneficiary”) of ell the
henefits and rights seboutin the restrictions, covenants, easements, exceptions, notifications,
conditions, and agreements herein, and that the Third Party Beneficiary shall have the right to
enforce the restiictions.deswibed herein as If it was a party hereto. No other tights in third pariies
are Intended by this Restiictiva Covenant and Easement, and no other person or entity shall have
any rights or authotities hereunder to enforce thesa restrictions, terms, conditions, or obligations
beyond the Grantor, {he Grantee their successors and assigns, and the Third Party Beneficiary.

8. Enforcemeint: TheState of Michigan, through the MDEQ; and the United States of
America, through the USEPA as a Third Party Beneficiary, may enforce the restrictions and grant
of easement set fofth ity this' Restrictive Cov. enant and Easement by legal action in a court of
competent;urisdiction.

7. USEPA Eng, Accass, and Response Authority: Nothing in this Restricive Covenant
and Eassment shall fimit or otheiwise afiect the USEPA’s 1ight of entry and access, or authority to
undertaks Response Activities as defined in this Restrictive Covenant and Easement, as well as.
in CERCLA, the Nationat Contingency Plan, 40 Code of Federal Regutations Part 300, and any
succassor statutory provisions, or other state or federal law. The Grantor consents to officers,
employees, contractors, and authorized representatives of the USEPA antering and having
zontinued access to this Property forthe purposes described in Paragraph 4, above, subject to
the same condltldns and ag?eements upon entry in Paragraph 4 abave.

8. Mod|ﬁcationIReleaselResc:sston- The Grantor may request in writing to the MDEQ and
USEPA, atthe addresses provided in Paragraph 11, below, modifications to, orrelease or
rescission of, this Restfictive Covenant and Easement. This Resfrictive Covenant and Easement
may be modified, released, or rescinded anly with the written approval of the MDEQ and the
USEPA. Any approved modification to, or release or rescission of, this Restriclive Covenant and.
Easement shalt be filed with the appropriate county Register of Deads by the Grantor and a

certified copy shall be retumed to the MDEQ and the USEPA at the addresses providedin
Paragraph 11 below

9.  Transferof Interest The Grantor shall provide notice at the addresses provided in this
document to the MDEQ and to the USEPA of the Grantor’s intent to transfer any interest in the

- Property, or any poriion thereof, at least fourteen (14) business days prior to consummating the

conveyance. A comveyance of mle easement, or other interest in the Propeity shall notbe
consuymmated bythe Grantorwithout adequate and complete provision for compiiance with the

H
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terms and conditions of this Restrictive Covenant and Easement and the applicable provisions of
Section 201 15 of the NREPA. The Grantor shall include in any instrument conveying any interest
in any portion of the-Prpparty, including, but not limited fo, deeds, leases, ard mortgages a
notice which is in substanbally ﬂﬁe fdlowmg form:

NOTICE: THE lNTEREST CONVEYED HEREBY IS SUBJECT TO A BECLARATION OF

-RESTRICTIVE COVENANT AND ENVIRONSMENTAL PROTECTION EASERENT, DATED

{month, day, yesai}, ANDRECORDEDWITH THE INGHAM GOUNTY REGISTER OF DEEDS,
INSTRUBIENT NUMBER .

10. Notices: Any notice, demand, request, consent, approval, or communication that is
required to be made or obtained under this Restrictive Covenant and Easement shalt be made in
writing; Indlude a statementthatthe notice is being made purstiant to the requirements of this
Restrictive Covenant and Easement; include the MDEQ Site ID number and reference number;
parcel number; and: shaiibe senved either persanally, or sent via first class mail, postage prepaid,
as follows: e

For the Grantor: e

Dan-®yer, Manager — Environmental Remediation
CSX Transpartation, Inc.

31 E. Georgta Strest

Indianagolis, Indiana 46204

Ve L e

For the Grantee:

—’Chief . '
Remedlatlon and Redeve!opment Division :
Michiga Department of Environmental Quality

. B.0O. Box 30425
Lansnng, Michigan 48308-7926

Forthe Thm:! Party Beneﬁdary

Director

Superiund Division {SR-8J}

U.S. Environmental Protection Agency, Region 5
.77 Wit Jackson-Bivd. '
‘Cticago, lllinois 60604

Office-of Regichadl Counsel {C-14.)

U.S. Environmental Protection Agency, Region 5
77 West Jackson Blvd.

Chicago, lllinois 60604

Chief :

Remediation and Reuse Branch

L and and Chiemigais Division

U.S. Environmental Protection Agency, Region 5
77 West Jackson Bivd.

Chicage; ilinvis 68604

o e L L
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11. Kiscellanoous:

(a)  Controlling Lawr. The interpretafion and performance of this Restrictive Covenant
and Easement shaft be govemed by the laws of tha United States and by the laws and
regulations of the Stats of Michigan for all otirer purposes hereunder (without reference to choice
of laws and principles thereof). The sight to enforce the conditions and restrictions in this
Restrictive Covenant and Easement are in addition to other rights and remedies that may be
available, including, but net fimited to, administrative and judicial remedies under CERCLA, TSCA
or Part 201 of the NREPA.

(=)} Construction. Any general ruls of construction o the contrary notwithstanding,
this Restrictive Covanant and Easement shall be liberaily construed to achieve the purpose of this
Restrictive Gavenant and Eesament and the policy and puspose of CERCLA and TSCA and the
land use restrictions and prospective use limitations required by Part 201. If any provision of this
Restrictiva Covenant and Easemaenit is found to be ambiguous, an interpretation censistent with
the purpose of this Restrictive Covenant and Easement that would render the provision valid shall
be favored over any interpretationthat would render it invalid.

(c) Severability, If any provision of this Restrictive Covenant and Easement is held to
be invalid by any coust of competent jurisdiction, the invalidity of such provision shall not affect
the validity of any other provision herecf, and all other provisions shall continue ummpaxred ard in
full force and effect.

@) Entire Agreemnent. This Restrictive Covenant and Easement and its attachments
and appsndices supersedes all prior discussions, negofiations, understandings, or agreements

between the under3|gned relating to the matters addressed herein, alt of which are merged
herein.

{e) Successors. The covenants, terms, conditions, and restrictions of this Restrictive
Covenant and Easement shalt be binding upon; and inure to the banefit of, the Grantor and
Grantee and their agents, sticcessors, lessees, and assigns and any subsequent title holders,
oceupants or other parsons acquiring an interest in the Property or a relevant sub-portion of the
Property, and their respective agents, successors and assigns. The rights, but not the obligations
or authorities, of the USEPA are fresly assignable to any public entity, subject ta notice to the
Grantor, its succassors and assigns, as their interests appear in the public title records kept and
maintained by the ingham County Register of Deeds.

12.  Exhibits: The following exhibits are incorporated into thxs Restnctive Covenant and
Easement:

Exhibit 1 — Legaf Description of the Property

Parcel Tax identification Number: 33-01-01 -08-281-011
Exhibit 2 — Survey of the Propsrty
thufe E2-1, Susvey of Parcel
13.  Authorify fo Execute Restricfive Covenant and Eassment: The undersignad person

execufing this Restrictive Covenant and Easement represents and ceitifies that he or she is dulv
authorized and has been empowsred to execute this Restiictive Covenant and Easement.

2017-935066 Ingham County M1 Register of Deeds i Page ’? of 12
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N WITNESS WHEREQF, CSXT, the Grantor, has caused this Restrictive Covenant and
Easement fo be executed an this __S™ day of ;C_’%&mm_’ 2017.

Ghast 11 D

Srgnatura

Wiowed 3 Dovis (Sharctel M. Davis )

Printed Name

[ {0 z%ﬁ%{&g Mpd-

Title

e LB e
STATE OF _ ¥ nCfdL )

v )ss
COUNTY OF _DW\a), )
T 7~
Acknowledged before m&in _ Do ‘1”;1\_ County, State of PloviA4 , on @Qﬂm a.,
20?7
Nennor B Chix

Notary ubk/cs eofjf QQM

Cotinty of Dol
My commission expires: P‘LC’ 1 s
Acling in the County of _Ddvad

JENNIFER BRYAN ,
2 Notary Public - State of Flarida §
. I S héy Comm. Expires Dec 10, 2017 §
I i z:;ewog‘s Tommission # £F 046804

et

2017-635066 _ Ingham Ceunty MI Register of Deeds - Page$ of12
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The MDEQ approyes the form and content of this Restrictive Covenant and Easement on this
16 Prkay of égﬁ 1;&&017.

David Kline, Section Manager

Superfund Section

Remediation and Redevelopment Division
Michigan Department of Environmental Quality

STATE OF _ﬂ{gﬁ{ N )
COUNTY OF ]na an )

Acknowledged before me in _LQ&‘Q@_&_County, Michigan, on _ 8- l (g , 2017
by David Kline, Section Manager, Superfund Section, Remediation and Redev :lopment Division,
Michigan Departmem of Environmental Quahty

74@/,0 @z@z
Notary Public, State of !j j CI:]: ?&
County of ‘ QLo

¥ss

JGDL POTTER
Notary Pubiic - Michigan
- lonia County
. My Commission Expires gug 15, 2021

2017035056 Ingham Cosnty MIRegistirofDeeds ~ Page 9l 12

Acting in the County of £ g N

My commission expires: __ X - - 202

Acting in the County of#ﬁy i

=

Prepared by and when recorded retum to:
Steven C. Kohl

Warner Norcross & Judd, LLP

2000 Town Center, Ste. 2700

Scuthfield, Michigan 48075-1318
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Exhibit 1
CSXT Property
Parcel Tax ldentification Number: 33-01-51-09-281-011

A part of Block 1, being a part of Lot 3, a partof Lot 4, a part of Lot 5, a partof Lot 8, a partof Lot 7, @
partof Lot B, a part of Lot 9, a partof Lot 10, a part of Lot 13, all of Lot 14, and partof Lot 15 of “The
Original Plat of the Town of Michigan, now City of Lansing®, a subdivision as recerded in Libsr 7 of
Deeds, Page 593, Ingham County Recoids, more particutariydescribed by Darrell Hughes, Mickigzn
Registered Land Surveyor No. 19834, as beginning at a point on the southerly line of Lot 15, being
alsothe northerly line of East Grand River Avenue, 79.86 feat wide, sald pointbeingdistant North 82
degrees 52 minutes 58 seconds West 49.50 feet, along the southerly fine of Lot 15 and northerly tine
of East Grand River Avenue, from the Southeast corner of Lot 15; proceeding thence, from said point

.of beginning, North89 degrees 52 minutes 58 seconds YVest 172.92 feet, along patt of the southerly

line of Lot 15, all of the southerly line of Lot 14 and part of the southerly line of Lot 13, alf being aisa
the northerly line of East Grand River Avenue; thence North 00 degrees 63 ininutes 28 seconds East
528.00 feet, parallei with the easterly line of Larch Street, 82.50 fest wide; thence South 88 degrees
52 mint¥{es 58 seconds Ez st 24.00 feet; thence North 0C degrses 03 minutes 28 sec >nds East 148.50
feet; thence North 89 degrees 52 minutes 58 seconds West 24.00 feet, along the line between Lot 6
and Lot 7; thence North 00 degrees 03 minutes 28 seconds East 132.00 feet; thence Norih 83
degrees 52 minutes 58 seconds West 33.00 feet, aiong theline between i.ot5 and Lot 8; thence Norts
00 degrees 03 minutes 28 seconds East 132.00 feet; thence North 89 degrees 52 minutes 58
seconds West 132.00 feet, along ths line between Lot 4 and Lot 5; thence North 00 degrees 03
minutes 28 seconds East 188.17 feet, along all of the westerly line of Lot4 and part of the westerly

‘line of Lot 3, being also the easterly line of l.arch Street, to their intersection with the westerly line of

the CSX Railiroad right of way, 66 fest wide, thence 1013.26 fest, along the arc of a 1523.36 feet
radius curve to the right, not tangent with previous course, having a central angls of 38 degrees 05
minutes 37 seconds, whose chord imeasures 94.69 feet and bears South 22 degrees 41 minutes 11
seconds East; thence Scuih 00 degrees 42 minutes 52 seconds East 137.50 feet, not tangent with
previous couise, along a past of the easterly line of Lot 10 and a part of the easterly fine of Lot 15;
thence North 89 degrees 52 minutes 58 seconds West 49.50 feet; thence South 00 degrees 42
minutes 52 seconds East 74.25 feet, to the point of beginring, containing 3.573 acres.

Page 10 of12. . c k.
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Exhibit 2

Eoe - oeoBurvey of the Property

" Figurs E2-1: Survey of Property Restrictsd

SNl

1Y
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