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llJNITlED S'fA 1'JES mS'fRIC'Jl' COUllU 
lEASttlRN DIS'fR][C'f OF WISCONSHN 

Mlll.WAUKJEJE DIJE CASTING CO., 
SL ¥MAN [Nlf.)"[JS'IJR][lES, HNC. and 
mJEJRESA A. SLYMAN, 

ll'llabntil'll's, 

v. 

FIISlB!lEIR CON'n'IROLS 
HN'n'JERNATIONAL, HNC. 

Deil'endant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93-C-0325 

Judge Reynolds 

§Till'ULATION AND OJRDJEJR 
JroiR IDKSMll:SSAL WllTill Jl>IRJEJUD[CJE 

Stipulation 

Plaintiffs, Milwaukee Die Casting Co., Slyman Industries, Inc. and Theresa A Slyman, 

and defendant Fisher Controls International, Inc., by their respective attorneys, hereby stipulate 

to the dismissal of this case with prejudice, with each party to bear her or its own costs and 

attorneys' fees. 

122 South Michigan Avenue 
Chicago, Illinois 60603 

FISHER CONTROLS INTERNATIONAL, 
INC . 

. ,£::.1(; 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Illinois 6060 1 
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ORDER 

On the parties' foregoing stipulation; this case is hereby dismissed with prejudice, 

with each party to bear her or its own costs and attorneys' fees. 

UNITED STATES DISTRICT JUDGE 

- 2-
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Ul.lliJ."PJ) STATBS DISTlUCJ: COURT 
BAS'IERNDISTB.ICJ: OFWISC~ 

~WAUICEBl)IE CASTING CO., 
SLYMANINDUS'J:R.IBS. INC. and 
'l'HBRESA A SLYMAN 

PI~ • 

v. 

FISHEll OONTllOLS INTBRNATIONAL. 
lNC., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93..(;.0325 

Pl•intilfi 111111 dcfiul•nUI, by tlwir OOI.IlliiCI, jollltly IIICMl the Court for a45 day 

postpotoement of the settlement coufetew:e ameDtly ""'e&alrd for July 2, 1997 at 1:00 p.m. The 

lliUOil for this request is that the plaintilfi am in the JII'OCI:III of rompleting a site investigation of 

the I':O!'bm!nntiOII at their die r.aating &dlity. The results of that iiMa1igation 111'0 due to be 

J~)bmitt.ed to the WIIICOIIBin Departmeot ofNiitllllll Jitellources in August. The site investiglltion 

will result in new soil and gtOWIIIwata' aampliDg data that ~ bave a.lbllferial impact on the 

IICIIoclion oftbe sitei'IIIDCdy ('If any ill required) ad on the panies' alb:atlon of rapon.sibilit.y for 

tbat remedy. The patties agree tbat it would be unprodue1ive to bold. aettl......, COIIii::reaee 
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bclbrc each ~ rcceiwa ami evaluates the results ofthis site inWstigalion. A 4S-day 

porolponeluent ofthe July 2ud COI!feience sbould be sufficient fur that purp!)lle. 

bpeedl!lly BUIXuitted, 

MJI.V/AUKE8Dm CA.STJN'GCO., 
SL~~usnms,INc. 
aild.TlJlnmsA A. ·s1. YMAN 

By:_-::---::=--:-:----
Oae of Their Altomeyll 

DATED: June 23, 1997 

FISHER CONTROLS INTRRNATIONAL,JNC. 

B~~-=-~-=~---------By Oua oflts Altomeyll 

SIT13 .• ONVliHII tz 89 OOZZ J88 Zte IYd a~:Lt IHd L810ZI90 
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·V. Civil Ac:tfon No.~ . . 

Del'eudaut. 

ORDER 

Following a court trial, this court IUled that defendant is liable to plaintiffs 

under CBRCLA, 42 u.s.c. § 9613(f), for its equitable share of recoverable response 

cost11 for the remtAiation of ba7Jml.ous wastes at the Mil.Wllllkee Die Casting Co. site. 

On December 13, 1996, at the request of the parties, final judgmeut was euteu:d 

punruant to Rule S4(b). Defendant then filed a notice of appeal. On May 9, 1997, the 

Seventh Circuit d!smtssed die appeal for lack of jurisdiction. finding the appeal to be 

premature becaUR the damages Issue had not yet been decided. 

The parties request settlement assistance. This action is dlcrefore referred to . . 
Magistral:e Judge Goreru:e to conduct settlemeut proceedings on damages, pursuant to 

Local Rule 13.06(p) (E:D. Wis.). 
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SENt' ftY:FAX# (4141 273-5198 ; 6- 5-97 ; 3:411'1 ;GOiftEY & !WIN. S.C ... 3146942820;# 4/ 4 

On December 6, 1996, the parties fjied a stipnlation to submit the damaps 

issue to binding arbitration following a final deten:).Unation of the liability iuuc (i.e., 

after exbmstion of aJl appeals). Given the &wmth Circuit remand, this condition bas 

DOt been sa~ a!tbougb the parties' May 9, 1997 sraw.s report jnclia~tes that should 

scttltment be 1UI$UilCeSSful, the parties would proceed to lllbitration. Tbc court wiWs to 

bring a reso~ to this over fuur-year-old esse. AceotdinsJy, on ot be!ofC lbiny days 

f(om completion of settlement proceedings, regardless of whetber successful, ptalntltr 

&ball, after COIISIJltation with demldant, submit the parties' proposal wbicll would, fOr 

purposes of this court. ftulty dispose of this action within tbree months of the parties' 

' PfOI?OUl. submisalon. 

The Clerk of Court is instructed to fOrward the tile for this action to 

Maglstnte Judge Goi811CC. 

SO OBDERED this _!L_ i.y of Juru:, 1997. 
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I. SENT BY:fAX# 14141 273-5198 4-18-97 5:19PM ;GODFREY & KAHN, S.C.~ 3146942920;# 3/ 3 
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1fnittb ~tatts ((ourt of ~peals 
For the Seventh Cirr:uit 
Chicago,. Illinois 606()4 

April 14, 1997 

Before 

Bon. RICHARD A POSNER, Chief Judge 

Hon. ILANA DIAMOND ROVNER, Circ:uit Judge 

Boo. DlANE P. WOOD,. Cirr:uit Judge 

MILWAUXEE DIE CIISTING COMPANY, a · 
Wisconsin cotPoration, SLYMAN 
INDUS'l'RIBS, lNCORPORATBD, a Delaware 
corporacion ah~~SA A. SLYMAN, 
an individual resident of Ohio, 

J Appeal from the. Uniced 
l States District Court for 
} the Eastern District of 
1 Wisconsin. 
J 
1 
J 
1 
1 
J 
I 

Plaintiffs-Appellees, 

No. 97-1020 v. 

l'ISHBR CONTROLS l:.NTJ.>RNATIONAL, 
INCORPORATBO, a Delaware 
co~ration, 

oefendant.Appellant. 
l 
J 
l 

No. 93 C 325 

John W. Reynolds, 
JUdge. · 

The following are before the court: 

1. 

2. 

JtJIU:SDXC'l'IO!mL MEMOllJW'DtiM 
~'rlODL, :INC., filed on 
counseil for the appellant. 

OP PXSB:Bll COln'ROLS 
February.-11, 1997, by 

llBSPORSB 011' 
MBI401UiliiDUM, 
appellees. 

APPBLLEBS TO APPBLX.AHT' S Jmi.XSDXC'l'J:ONAL 
filed on March l. 7, 1997, by counsel for the 

The court, on its own motion, DXSHXSSBB this appeal for lack 
of jurisdiction on the ground t;nat it is premature, see Liberty 
MUtUal. Insurance Co, y. Wetzel, 424 U.S. 737 (1976) (Oecl.aration of 
liability without computation of. damages may not be appealed even 
if the district court enters the judgrilent under Fed. R. Civ. 
54 (b)) • 





UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SL YMAN INDUSTRIES, INC. and 
THERESA A SLYMAN 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93-C-0325 

Judge Reynolds 

JURISDICTIONAL STATEMENT 
ACCOMPANYING NOTICE OFAPPEAL 

Pursuant to Seventh Circuit Rules 3(c)(l) and 28(b), defendant Fisher Controls 

International, Inc. states as folloWs: 

I. The jurisdiction of the District Court is based on 28 U.S.C. § 1331, federal 

question. The plaintiffs' claim arises from§ 113(f) of the Comprehensive Environmental 

Response, Compensation & Liability Act of 1980, as amended, 42 U.S. C.§ 9613(f) 

("CERCLA''). 

2. The District Court's Partial Final Judgment was entered on December 13, 1996. 

No motion for a new trial or alteration of the judgment or any other motion that wol!ld toll the 

time within which to appeal. has been filed. The judgment declares that the defendant is a liable 

party under CERCLA § 113(f), but does not resolve the amount of the plaintiffs' recoverable 

CERCLA response costs or the defendant's equitable share of those costs. However, the parties 

have agreed to submit those issues to bi11ding arbitration in the event that the District Court's 

''"'" ,,., 
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liability ruling is sustained on appeal. Therefore, no further matters are pending at this time in the 

District Court. Pursuant to FRCP 54(b), the District Court has expressly determined in the order 

granting partial final judgment that there is "no just reason for delay in the entry of judgment as to 

liability." 

DATED: December 30, 1996 

-2· 

RespectfuJJy submitted, 

Michael Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 

Andrew R. Running 
Roben B. Ellis 
KlRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, lllinois 6060 I 
(312) 861-2000 
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CERTDnCATEOFSERVlCE 

I hereby cenuy that I today caused the foregoing Notice of Appeal and 

Jurisdictional Statement Accompanying Notice of Appeal to be served on the following persons 

by first-class U.S. mail: 

. Cannen D. Caruso, Esq. 
Foran & Schultz 
30 Nonh La Salle Street 
Suite :iooo 
Chicago, Illinois 60602 

DATED: December 30, 1996 

Laurie McElroy, Esq. 
WhyteHirsehboeckDudek, S.C. 
Ill East Wisconsin Avenue 
Suite2100 
Milwaukee, Wisconsin 53202 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WlSCONSIN 

MILWAUKEE DIE CASTING CO., 
SL YMAN INDUSTRIES, INC. and 
THERESA A, SL YMAN 

Plaintiffs,' 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93-C-0325 

Judge Reynolds 

NOTICE OF APPEAL 

Notice is hereby given that defendant Fisher Controls International, Inc. hereby appeals to 

the United States Court of Appeals for the Seventh Circuit from the District Court's Rule 54(b) 

Partial Final Judgment entered in this action on December 13, 1996. 

DATED: December 30, 1996 Respectfully submitted, 

OM#-Jk-
Fisher Controls International, Inc. 

Michae1Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 . 

Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Dlinois 6060 I 
(312) 861-2000 
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SEn~ BY:fAX# (4141 273-5198 ; 12-17-96 4:12PM ;GODFREY & KAHN. S.c.~ 3146942920:# 3/ 5 
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:!I AO 72A 
L (Rev. 8182) 

parties by tha COun pursua.!'f. 4 W · 
to Fed. R. Clv. P.p(d). ~\\>l" 

MILWA'IJ'KE£ DIE CASTING CO., 
SLYMAN INDUSTRIES, INC., and 
THEREsA A. SLYMAN, 

Plaintiffs, 

v. 

~CONTROLS INTERNATION~ 
INC., 

- . - : 

0 
DEC 13mB 

Civil Action No. 93-C-0325 

•, "·· 

f F ~ .ty and damages in this 

~ ~ ~ f. .lowing a court trial on 

The cour' 

environmental cle? 

liability, the cow .ernational, Inc., is liable to 

-------..... i
~. . . ~-· plaintiffs. The ,t . 1 final judgment pursuant to 

Rule 54(b) of jch request the court grants. The 

panies have agreea-.. ,~ that if this court is af:fmned.on 

appeal with respect to the liability-~ ,ng the exhaustion of any other 

appeals with respect to liability, the parties shall submit the issue of damages to binding 

arbitration. 'fh7re. is therefore no just reason for delay in the .entry. of judgment as to 

liability. 



SENf BY:f'JIX# 14141 273-5198 ;12-17-96 ; 4:12PM ;GOilf'!!E'{ & KAHN. S.c.~ 

MILWA1JDE DIE CASTING co., 
SLYMAN lNDUSTiliES, INC., aDd 
TDEJIE~AA. SLYl\UN, 

v. 

Ji"'1f;DER CONTR.OJ..S JNTERNA'J.'IONAL. 
INC., 

Defendant. 

ORDER 

3146942920;# 3/ 5 

DEC 13& 

The court previously bifurc:a.ted the issues of liability and damages in this 

euvimnmental clean-up action. On September 12, 1996, following a conn trial on 

liability, the court found that defendant Fisher Cc:mlrols International, Inc., is liable to 

plalntiffs. The parties have requested tbat the court enter fiDal judgment pursuant to 

Rnle S4(b) of the Federal RDies of Civil Procedure, which request the court grants. The . 

parties have agreed by stipulation filed with the court that if tbis court is affirmed on 

~peal with respect to the liability i.&sue, and following the exhaustion of any other 

appeals with respect to liability, the parties sball submit the issue of damages to binding 

arbitration. There. is therefore no just reason for delay in the entry. of judgment as to 

1 
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SEN!' BY:PAX# (414) 273-5198 ;12-17-96 ; 4:12PM ;OOIFREY & KAHN. S.C .... 3146942820;# 4/ 5 

,, 'z • 

IT IS 'J.'BER'EFOBE ORDERED THAT final judgment be entered in favor 

of plaimiffa. 8IJd. against defendant on the issull tbat defendant is liable to plaint:i.ffll UDder 

CBRCLA §113(f), 42 U.S.C. §9613(f), for ill equitable sllare of recoverable~ 

costs for tbe remedi•tion of hazardous wasll:s at tbe Mllwaulale Die Casting Co. site, 

which is the subject of plaintiffs' amended complaint. 

-t..b--so ORDERED this _iE!. day of December, 1996 • 

• 

2 



SENT BY:PAX# !414) 273-5198 :12-17-96 4:13PM ;GODFREY & KAHN. S.c.~ 3146942920:# 51 5 

.. 

MILtl.l\.UKEB DIE CAS'l'XHG CO. , 
SLYHAN INDUSTRXBS, INC. and 
THERESA A. SLYHAN, 

v. 
l!'ISHER CON!rROLS 
IN'l'BRNATIONAL, INC. 

CASE NUMBER: 93-C-325 

D Jury YIII'CIIct. ,_ ectlon ..,.. bebe the Courl fat elriol by )lltY. The ilorlues have ban tried and tho jury lias ret !deled --ct. 
IT IS ORDEREO AND ADJUQGEO that the defendant is liable to plaintiffs 

under CBRCLA S 113(£), 42 u.s.c. S 9613(£1, for its equitable 

share of ~ecoverable.response costs for the remediation of 

hazardous wa~tes at the Milwaukee Die Casting Co. site, which 

is the aubjact of plaintiffa' amended complaint. 

December 13. 1996 

Copy mailed m anDf'I'ICI\'8 for 

""rti"" by "'" Cow't puriiUII!nt 
to F<ld. II. Civ. P.ntc!J. 

SQFRON B 7 NBJjtT.SkY 
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C:>py mailed to attorneys for ' • p;l (i\'• p; · • 
U.S. DIST. COURT EAST OIST. WlSC 
· FILED • 

parties by the Court pursuant --· IiZD S!.l.!.!: S 0 IS !:UC'I!:!J!i1!.illi\ . nl. 
toFed.fi.Civ.P.n(d). ii-I~~AS!ER~ OISHIC! o: IIISCOSS!~ ~Y'f ~1tN I 519!! • 

! 
' O'CLOCK 

SOFRON 8. NEDilSK 
) 

COU H ~I :lUT!S Oe?uty" "Clerk Tev..-i S ..... c.ky 
.. 

Court Reporter l)'Y(e., Sl:VIjth 

OA!E: __ -=l~l--1~5~-~9~6~--------- NIL\'IAUKEE DIE CASTING . (-__:_:.:==:::....::.=.:::_~~:.,_.-
( eo: ~,.._ CASE :l0. ___ 9~3~-~C~-~3~2~5 ______ __ 

v. 
HO~. .iO~N if ~'!'"'JOi OS 

( 
( 

( 
( FISHER CONTROLS INTERNATIONAL 

TI~E CALLED:-,:;,¢..<·,_· '-"':0""'-S""---T!!iE CONCLUDED: Z.: I 0 

J<n.res Fiqli ulo• & Carmen Caruso 312-368 8330 

Deft: Hichael Ash 273 3506 
and 

Andrew Running (will call in) 

DISPOSITION: .. --·------- ------~-- ·----· -· 

De+'e-v> .,t........± '!> Se.f'I- . 2 ~ 1 l '1 ~ b '"P e-1-\-1-i""'"' 

Od-~W .Q.., .t-v.:te.v\=~ Ap~ is. 

0.:-t. <'>, r"i'lo ..J.,..;...::t M.sl:in-- ~ Ke.~..-ol -to 
M"j\skv..:le J..._J.Je t<; v.>IT11~N-

o111 !rV beP.ve. ""Dec~ ~at,..- lo, (~Cj 1:., ~e. .1"....,-hes 

s\.....U ;"~W'I -\"\,e. c.ou...r\- ·,\/\ wn-\1"'j_...r~ ~V' 
o..3re4WV"~ r-e. l-.o~ ~~ Cl.I.S~.- ·~b.....U.. 'f""oc...e.e.J ........:) 
s,..Ja~i:t O.M ~i.d:.-e. ~-\j:pQ.o:bi'V\. / o-vJ.~, i~ ~· 

1 W~'il011 2 :a 1996 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE Dm CASTING CO., 
a Wisconsin corporation, 
SLYMAN INDUSTRIES, INC., a 
Delaware corporation, and 
~AA.SLYMAN,an 
individual resident of Ohio, 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., a Delaware corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

cc: 

No. 93-C-0325 

Judge Reynolds 

···-····-'-

T. Bistline/ 
G. Davidson 
D. Moore 
M. Shannon 
M. Ash 
J. Schirik 
R. Ellis 
s. Gadzala 

PLAINTIFFS' RF$fONSE TO PETITION FOR INTERLoCUTORY APPEAL 

The plaintiffs, Milwaukee Die Casting Co., Slyinan Industries, Inc. and Theresa A. 

Slyman (collectively "plaintiffs"), by their attorneys, state as follows: 

l. Following the Court's "Decision Follo~g Court Trial" dated September12, 1996 

(the "Order"), Defendant Fisher Controls, Inc. ("Fisher") petitioned the Court to certify the 

Order for interlocutory appeal pursuant to 28 U.S.C. §l292(b). The Court has scheduled a 

telephonic status conference on Ocober 18, 1996. 

2. ,Fisher's petition contains an argument on the merits of the issue which the Court 

decided in the Order. Plaintiffs dispute Fisher's arguments and believe that the Order should be 

affumed. 

3. However, Plaintiffs do not oppose Fisher's petition for an interlocutory appeal. 

Plaintiffs agree that, for purposes of 28 U.S.C. §1292(b)', the Order 'involves a controlling 

question of law and that an immediate appeal from the Order may materially advance the ultimate 

termination of the litigation. • 



.. 

3. Further, because the issue is a question of law which has been fully briefed in the 

District Court, plaintiffs submit that (pending completion of the transcript of the October 25 and 

26, 1995 trial proceedings), the proposed interlocutory appeal should be expedited to the extent 

practicable and permissible to the United States Court of Appeals for the Seventh Circuit. 

4. Plaintiffs further request that in the event the interlocutory appeal is approved, this 

Court should not stay the remaining trial court proceedings pending the completion of the 

interlocutory appeal. 

Carmen D. Caruso 
FOAAN & SCHULTZ 
30 North laSallc Street 
Suite 3000 
Chicago, Illinois 60602 
(312) 368-8330 

Lauric McElroy 
Wl:IYTH, HIRSCHBOECK 

&OUDEKS.C. 
Ill East Wisconsin Avenue 

. Milwaukee, Wisconsin 53202 
(414)273-2100 

Respectfully submitted, 

MILWAUKEE DIE CASTING CO., 
SLYMANINDUSTRIES, INC. 
and 'I'HERFSA A. SL YMAN 

2 
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STATE OF ILLINOIS ) 
) ss. 

COUNTYOF.COOK ) 

CERTIFICATE OF SERVICE 

The undersigned, being first duly sworn under oath, states that she caused a copy of the 
PLAINTIFFS' RFSPONSE TO PETITION FOR INTERLOCUTORY APPEAL to be served 
upon the following persons by facsimile transmission and by First Class Mail on 
October 14, 1996. 

Michael Ash, Esq. 
James G. SchWeitzer, Esq. 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 

Andrew R. Running, Esq. 
Robert B. Ellis, Esq. 
KIRKLAND & ELUS 
200 East Randolph Drive 
Chicago, lllinois 60601 

SUBSCRIBED and SWORN to before 
me on October 14, 1996. 

(414) 273-5198 

(312) 861~2200 

.· 

"'FPlCIAL SEAL • 
"*"no D. Kaaner 

Hollry l'ilbi!Q, state orlllinoll 
lfJQnmls!donExpinls 10/l6197 



.• 
0 0 

' ..... · 
~ .-. 

.• 

' 

''·''". 



.• .. 

UNITED STATES DISTluCT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., ) 
a Wisconsin corporation, ) 
SLYMAN INDUSTRIES, INC., a ) 
DellJ,ware corporation, and ) 
'l'HERFSA A. SLYMAN, an ) 
individual resident of Ohio, ) 

) 
Plaintiffs, ) 

) 

cc: 

v. ) 
) 

No. 93-C-0325 

F!SHE.'t CO!"ITROLS INTERNATIONAL, ) 
INC., a Delaware corporation, ) 

) 
Defendant. ) 

T. Bistline/ 
G. Davidson 
D. Moore 
M. Shannon 
M. Ash 
J. Schink 
R. Ellis 
s. Gadzala 

JOINT MOTION FOR REFERRAL TO MAGISTRATE .JUDGE FOR MEDIATION 

. The plaintiffs, Milwaukee Die Casting Co., Slyman Industries, Inc. and Theresa A. 

Slyman (collectively "plaintiffs"), and the defendant, Fisher Controls International, Inc. 

("Fisher"), by their respective attorneys, jointly move for a referral of this case to a Magistrate 

Judge for mediation of issues which remain in the case following the September 12, 1996 

"Decision Following Court Trial. • 

MILWAUIQili DIE CASTING CO., 
SLYMAN INDUSTRIES, INC. 
and THERESA A. SLYMAN 

.,,~~ilk 
Ol(eOf Their Attorneys 

FISHER CONTROLS INTERNATIONAL, 
INC. 

OCT 2 2.1996 
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carmen D. Caruso 
FORAN & SCHOLTZ 
30 North LaSalle Street 
Suite 3000 
Chicago,-Dlinois 60602 
(312) 368-8330 

laurie McElroy 
WHYTE, HIRSCHBOECK 

&DUDEK. S.C. 
111 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 
(414)273-2100 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SL YMAN INDUSTRIES, INC. and 
THERESA A. SL YMAN 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93-C-0325 

Judge Reynolds 

FISHER'S PETITION TO CERTIFY 
THE COURT'S SEPTEMBER 12, 1996 ORDER 

FOR INTERLOCUTORY APPEAL PURSUANT TO 18 U.S.C. §1292(bl 

For the reasons set forth in the accompanying Memorandum In Support, defendant Fisher 

Controls International, Inc. hereby petitions the Court to certifY for interlocutory appeal pursuant 

.to 28 U.S.C. § l292(b) its September 12, 1996 Decision FoUowing Court Trial. 

Dated: September 20, 1996 

Respectfully submitted, 

ne of the Attorneys for fendant 
Fisher Controls International, Inc. 

Michael Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 
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Robert B. Ellis 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SL YMAN INDUSTRIES, INC. and 
THERESA A. SL YMAN 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
} 

No. 93-C-0325 

Judge Reynolds 

MEMORAN»UM IN SUPI'QRT OJi' FJ8HER'S PETITION 
TO <::ERTIFY ·THE COURl"S SEP'I'E!KBIR 12, 1996 ()RDEll 

FOR INTERLQCU'IQRY APPEAL l'1JRSUANT TO 28 U.$;C. §1292Cbl 

The Court's September 12, 1996 Decision Following Court Trial holds as a matter of law 

that any parent corporation that acquires the assets of another company through a §368(a)(1)(C) 

reorganization must be deemed to be the corporate successor of that company, regardless of 

whether the parent immediately transfers those. assets to an independent subsidiuy. Fisher 

petitions the Court to certifY that decision for permissive interlocutory appeal pursuant to 28 

U.S. C. § 1292(b ), because it "involves a controlling question of law as to which there is substantial 

ground for difference of opinion and that an immediate appeal from the order may materially 

advance the ultimate termination of the litigation .... " 

L Tbe Decision IDvolves A "Controlling Question Of Law" 

The Court's opinion expressly bases itS liability finding on a legal determination arising 

from undisputed facts concerning the 1975 trall$Ction in which New Milwaukee Die Casting 

Company acquired the assets of Old Milwaukee Die Casting. (Opinion at 3) The Court ruled as a 



matter of law that Fisher's participation as an intermediacy or conduit in that transaction was a 

sufficient basis to hold that Fisher is the corporate successor to Old Milwaukee Die Casting. The 

ucontrolling" nature of this ruling is exemplified by the fact that the Court considered it 

unnecessary to make any further liability findings. An interlocutory appeal of this decision would 

therefore clearly advance the ultimate resolution of the liability issues in this case. 

II. There Is Substantial Grouud For Difference Of Opinion As To The Decision 

The Court's opinion places unprecedented importance on the fact that the 1975 

transaction was structured to qualify as a §368(a)(l)(C) reorganization for tax purposes. There is 

substantial ground for a difference of opinion as to the legal implications the Court finds to arise 

from that tax election. Equally impOrtant, while the Court states in its opinion that "equity 

decides the case," no reason is given why imposing successor liability on Fisher is necessary to 

prevent any inequity. 

A. The Tax Code provides no basis for any rmding ofliability against Fisher. 

There is no dispute that Fisher's momentary possession of Old Milwaukee Die Casting's 

assets prior to their transfer to New Milwaukee Die Casting is an insufficient basis for liability. 

The Court recognized in its June 23, 1995 summary judgment decision that "CERCLA does not 

extend so far as to impose liability on those who have merely taken brief record title to a facility 

as a conduit in an acquisition." (Summary Judgment Opinion at 14) The Court's September 12, 

1996 trial ruling is therefore predicated not on the mere fact ofFisher's involvement as a conduit 
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in the 1975 transaction, but rather on the tax implications it reads into that transaction. The 

Court's decision is the fin! to base a finding ofsuccessor liability ~ on that basis.1 

In ruling that the tax aspects of the 1975 transaction are ~ sufficient to support a 

finding of successor liability against Fisher, the Court reads unprecedented CERCLA implications 

into the tax aspects of the transaction. For example, the Court deems two Illternal Revenue 

Service regulations applicable to §368(a)(l)(C) transactions to create a "binding admission that 

the purchaser intends to continue the business enterprise." (Opinion at 9) But at a minimum, the 

two 'regulations relied upon by the Court are subject to different interpretations. 

The first IRS regulation relied upon by the Court provides: "A corporation remains a 

party to the reorganization although it transfers all or part of the assets acquired to a controUed 

subsidiacy." (26 C.P.R. § l-368-2(f); cited by Court at th. 5, p. 8) The Court reads this 

regulation to mean that "Fisher cannot avoid the fact that it was the asset-acquiring party in a§ 

368(a)(l)(C) reorganization." (Opinion at 8) :Sut Fisher has. never denied that it acquired Old 

Milwaukee Die Casting Company's assets. The issue is whether any CERCLA liability should be 

imposed based upon Fisher's momentary role as an "asset•acquiring'' conduit. And a closer 

reading of§ 1·368-2(1) makes it clear that being "a party to the reorganization'' for tax purposes 

cannot be sufficient to impose CERCLA liability, or otherwise any time the stock of a parent 

company was used by a subsidiacy in a §368(a)(l)(C) reorganization the parent would be held 

1 The CERCLA case on which the Court principally relies, InreAMhnet River & New 
BedfordH81borProceedinst.712F. Supp. 1010, 1018(0; Mass.1989),isdistinguishable 
because succesSOr liability irt that case was intj!Osed onti)e subsidiacy that act1ially continued the 
business, not on its parent (The parent, RTE, did not participate as a conduit in the acquisition.) 
Fisher has never disputed that the common law factors relied upon by the court in Acl!s!met 
would supJ)Ort a finding that New MilWaukee Dill Casting Company is the successor to Old 
Milwaukell Die Casting. 
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liable, regardless of whether the parent had any involvement whatsoever in the transaction. In the 

very next sentence after the second sentence of§ l-368-2(f) quoted by the Court, the IRS 

provides another example to show how broad the term "party to a reorganization» is: 

(f) The term "a party to a reorganization" includes a corporation resulting 
from a reorganization, and both corporations in a transaction qualiJYing as a 
reorganization where one corporation acquires stock or properties of another 
corporation. A corporation remains a party to the reorganization although it 
transfers all or part of the assets acquired to a controlled subsidiary. A CQ!J!Oration 
controlling an acquiril!g co!JlOration js a party to the reorganization when the stock 
f h llin .. sed' h. . .•. f • !UU(L centrO g CO!JlOr&tiOD IS U m I e 8.C!jlllsrtjOD IL p!'Qperttes .•.• 

!!1., emphasis added. Applying the Court's reasoning, Fisher would have been "a party to the 

reorganization" and hence a CERCLA liable party even ifNew Milwaukee Die Casting had 

acquired Old Milwaukee Die Casting's assets in a direct transaction using Fisher's stock. Yet 

even the Acushnet opinion relied upon by the Court holds that Fisher would have no such liability 

in a direct transaction: "Acquiring Belleville through a wholly-owned subsidiary was an effectiye 

WAY for RTE (the parent] to protect itself from liabilitv." 712 F. Supp. at 1017 (emphasis added). 

In sum, this Court cast too wide a net when it imposed CERCLA liability on Fisher merely 

because it was "a party to the reorganization." 

The Court relies upon a second IRS regulation to hold that "[r}eorganizing under§ 368(a) 

is, in effect, a binding admission that the purchaser intends to continue the business enterprise." 

(Opinion at 9) That regulation provides in relevant part: "Transactions qualit)ing for tax free 

treatment under §368(a) ... must provide for a continUation of the enterprise." (26 C.P.R. 

.§1.368-l(c); quoted by the Court at fu. 6, p. 9; emphasis added by the Court.) This regulation 

precluded Fisher from immediately selling Old Milwaukee Die Casting's assets to an unrelated 

third party. But there is no requirement that ''the purchaser" continue the business directly, as the 



Court's opinion suggests. To the contrary, 26 U.S. C. § 368(a)(2)(C) expressly authorizes the 

immediate transfer of"all or part of' the assets acquired" to a wholly-owned subsidiary such as 

New Milwaukee Die Casting Company. (So does 26 C.E.R. § 1-368-2(f}, the first IRS regulation 

quoted by the Court.) Having made that immediate transfer, Fisher contends that its role as a 

mere conduit in the 1975 transaction is in$ufficient as a l\latter of law to impose successor or 

· CERCLA liability. ~ u, cases cited at p. IS of the Court's June 23, 1995 Summary Judgment 

Decision, including JohnS. Boyd Co. v. Boston Gas Co, 992 F. 2d 401, 407rt.S(Jst Cir. 1993) 

("this intermediate transaction does not alter any liability in this case by statute, contract or any 

other norm .... "). New Milwa1,1kee Die Casting Company may wen be the corporate successor 

to Old Milwaukee Die Casting Company, but Fisher is not. 

B. Equity is satisfied by recognizing New Mihvaukee Die Casting Company as 
the successor to Old Milwaukee Die Casting Company. 

There are therefore substantial grounds tot a difference of opinion as to whether any 

"binding admissions" should be read into the IRS reg\ll•tions cited by the Court. :But if"eqllity 

decides the case" (Opinion at 2), then there are also substantial grounds for concluding that the 

eqllitable interests of third-party creditors of Old Milwaukee l:>ie Casting Company would be fully 

satisfied by recognizing New Milwaukee Die Casting as its successor. At the tim!! the stb<:k of · 

New Milwaukee Die Casting Company was sold to the Slymans, the company's balance sheet and 

physical plant were vastly improved over that of Old Milwaukee Die Casting Company, as the 

Court found in its June 23, 1995 Summary Judgment Decision: 

However, new MDCC formally maintained a separate corporat\1 existence. and 
remaitled ¢equal ely capitalized as a going, independently. viable business. In fact, 
MDCC profited d!itjitg Fis!tm' Co!ltrols' stoclc ownershiP. retj@! c!mt- inv~Sted 
nm twl:! million doUars in ¢3Pital expenditures. and illcre•Rd its cash reserves. 
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Summary Judgment Decision at 4 (emphasis added). Given these undisputed facts, there is no 

basis in equity to reach to Fisher Controls to satisfY Old Milwaukee Die Casting's liabilities. If 

New Milwaukee Die Casting is now unable to satisfY its predecessor's obligations, the fault does 

not lie with Fisher. 

m. An Immediate Appeal Would MateriaUy Advance The Ultimate Termination Of 
The Litigation And Would Not Delay The AUotation Phase Of The Case. 

CertifYing the September 12, 1996 Decision for interlocutory appeal would clearly 

advance the ultimate resolution of this litigation and minimize the burdens on the courts and the 

parties. If the decision were reversed, the case would be over and the parties and the court would 

be spared the costs of discovery and trial of the allocation and cost recovery issues in this case. If 

the decision were affirmed, the parties' dispute over liability issues would be resolved and the 

prospects for an overall settlement of the case would be substantially increased. 

An interlocutory appeal would probably not delay any required allocation trial. The 

plaintiffS' site investigation and remedial planning is stiU at such an early stage that it is unlikely 

that a remedial plan wiU be submitted to and approved by the Wisconsin DNR within the time 

required to complete the appeal. According to the plaintiffs' counse~ little or no progress bas 

been made on the site investigation, remedial pllllllling or on the regulatory review process since 

the October 1995 liability trial. Until the need for remedial action is demonstrated and a remedial 

plan is approved by the Wisconsin DNR, it would be premature for the parties to attempt to 

prepare for a trial on the equitable allocation of the ultimate CERCLA response costs. 



CONCLUSION 

For the foregoing reasons, defendant Fisher Controls International, Inc. petitions this 

Court to certifY the September 12, 1996liability d«:cision for interlocutoty appeal pursuant to 28 

U.S.C. § 1292(b). 

Dated: September 20, 1996 

-7-

Respectfully submitted, 

Michael Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 

Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Dlinois 606o 1 
(312) 861-2000 
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CERTIFICATE OF SERVICE 

I hereby certifY that I caused the foregoing Fisher's Petition to CertifY the Court's 

September 12, 1996 Order for Interlocutory Appeal Pursuant to 28 U.S. C. §1292(b) and 

Memorandum In Support of Fisher's Petition to CertifY the Court's September 12, 1996 Order 

for Interlocutory Appeal Pursuant to 28 U.S.C. §1292(b)to be served on the foUowing persons 

by the method indicated: 

James J. Figliulo, Esq. 
Carl A Gigame, Esq. 
Foran & Schultz 
30 North La SaUe Street 
Suite3000 
Chicago, Illinois 60602 
(by Federal Express courier) 

DATED: September 20, 1996 

Edward J, Heiser, Esq .. 
Whyte Hi!'schboeck Dudek, S.C. 
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Suite 2100 
Milwaukee, Wisconsin 53202 
(by Federal Express courier) 
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~PY maned to Attomer 
parties by the court P~- • 
to rule 71(1!) Federal tules Gl 
civil piocedure. ~ -fl..t?rp 

U.S. OIST. COURT EAST. DIST. WIS·~
FILEO 

SBl I 2 1996 

~-=;;;£o·~cL~O~CK;;;~~M 
IN THE UNITED STATES DISTRICT COi'rn:rr's"'o""FR""ON::.;s,_.N:;,E"'DiooLS"'-KY~---1 

FOR THE EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SLYMAN INDUSTRIES, INC., and 
THERESA A. SLYMAN, 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

Civil Action No. 93-C-0325 

DECISION FOLLOWING COURT TRIAL 

BACKGROUND 

The court held a bench trial on October 25 and 26, 1995, to determine 

whether Fisher Controls International, Inc. ("Fisher") shared in liability with its formerly 

owned subsidiary for releasing environmentally hazardous materials. The court holds 

that Fisher is liable as a successor of Milwaukee Die Casting Company. 

Milwaukee Die Casting Company operated a die casting plant at the same 

location until 1975. Then Fisher acquired the operations through a transaction called a 

triangular merger. A triangular merger involves three parties: the parent company,·ifs 

wholly-owned subsidiary, and the target company. Under l.R.C. § 368(a)(l)(c), this is a 

tax-free transaction. Fisher, the parent company, wanted to acquire the "old" Milwaukee 

l 
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Die Casting Company ("Old MDCC"), the target company, so it incorporated, a "new• 

Milwaukee Die Casting Company ("New MDCC"), the subsidiary. Then in a series of 

transactions, Fisher 1) acquired all of New MDCC's stock; 2) acquired virtually all of 

Old MDCC's assets and liabilities in exchange for stock of Fisher's parent company; and 

3) transferred those assets and liabilities to New MDCC. 

The property on which MDCC (both Old and New) has conducted its 

operations is contaminated with hazardous waste materials in violation of the 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980,, as 

amended ("CERCLA"), 42 U.S.C. § 9601 et seq. 1 New MDCC does not deny liability 

but seeks contribution from Fisher for any liability arising before or during Fisher's 

ownership. In a June 23, 1995 order, the court narrowed the scope of the trial to three 

issues: 1} whether Fisher is liable as successor of Old MDCC; or 2) whether Fisher is 

liable as an "owner" under CERCLA; and 3) whether Fisher had actual control of the 

operation and is thlis liable as an "operator" under CERCLA. 

Although the case involves complicated legal theories, sophisticated corporate 

transactions, and two dense and, sometimes confusing federal statutory schemes (the 

Internal Revenue Code and CERCLA),, in the end equity decides the case. 

'Polychlorinated biphenyl ("PCB") was released on the property. 

2 
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FINDINGS OF FACT 

Prior to trial, the parties stipulated that the trial would be limited to the 

already existing summary judgment record. The parties did not introduce any new facts 

or evidence at trial. The court heard no testimony. As noted in the court's June 23, 

1995 order, the parties agree on the facts but disagree about the factual inferences and 

legal conclusions to b.e drawn from those facts . For these reasons, the court adopts the 

fmdings of fact from the June 23, 1995 order. 

CONCLUSIONS OF LAW 

As noted above, the trial was limited to three separate theories of liability. 

The court need only discuss the first theory, because it holds that Fisher is liable as a 

successor of Old MDCC because the transaction whereby Fisher acquired the die casting 

operations resulted in a de facto merger. While, at first glance~ this case appeared as if 

it would be a detailed analysis of particular factual i~sues and inferences drawn from 

them, it actually involves a legal issue about the liability that attaches in corporate 

reorganizations. 

Generally, a corporation can purchase another corporation's assets and not 

incur any of the seller's liabilities. Where it is not just an asset purchase," but is a 
. . . . 

statutory merger, the remaining corporation-incurs "successor liability" for the 

obligations of its predecessors. In addition to. a statutory merger. there are other ways 

for successor liability to attach to a corporation which purchases the assets of another. 

3 
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For example, a de facto merger exists where the transaction is a merger in substance but 

does not technically constitute a statutory merger. Leannais v. Cincinnati. Inc., 565 

F.2d 437, 439 (7th Cir. 1977). Su~essor corporations may be held liable for cleanup 

costs under CERCLA. In Re Acushnet River & New Bedford Harbor Proceedings Re 

Allegted PCB Pollution, 712 F. Supp. 1010 (D. Mass. 1989). 

The de facto merger doctrine is equitable in nature; the court must look to the 

substance of the transaction to determine whether a merger has occurred. Id. at 1015. 

The parties disagree about whether state law or federal common law applies to this case.2 

.However, the disagreement is not relevant; both the Seventh Circuit and the Wisconsin 

Supreme Court have adopted the same four elements for a de facto merger. See Travis v. 

Harris Cor,p., 565 F.2d 443, 447 (7th Cir. 1977); Fish v. Amsted Indus .. Inc., 126 Wis. 

2d 293, 376 N.W.2d 820 (Wis. 1985). A de facto merger occurs in a transaction when: 

1) there is a continuity of the acquired business; 2) the shareholders of the target 

company become a "constituent part" of the purchasing company by transferring the 

target company's assets to the purchasing company for stock in the purchasing company 

·or its parent;3 3) the seller ceases operations as soon as possible; and 4) the purchaser 

2Successor liability is determined by federal common law. Hunt's Generator Comm. v. 
Babcock & WilCox Co., 863 F. Supp. 879, 882 (B.D. Wis. 1994.) However, federal comtnon
law standards of successor liability are usually embodied in the state law standards. ~ 
Louisiana-Pac. Com. v. Asarco. Inc., 909 F.2d 1260, 1263 (9th Cir. 1990). 

3The stock transferred can be that of the acquiring corporation or its parent. Louisiana
Pac., 909 F.2d at 1265 n.6, citing Acushnet, 712 F. Supp. at 1016-1017. 

4 
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sumes all obligations necessary for the continuation of business operations. Id. 

laintiffs contend that the three-party transaction between Fisher, New MDCC, and Old 

DCC was a de facto merger. The court agrees. 

The parties only disagree on the first element; the last three are clearly 

atisfied. The second element, continuity of shareholders, involves whether cash or 

tock is given in exchange for the target company's assets. Travis, 565 F.2d at 447; 

ish, 126 Wis. 2d at 293. This is the key element in Wisconsin and in the Seventh 

ircuit; if there is no stock transfer, there is no de facto merger. Id. The importance 

f exchanging stock and not cash is that the shareholders of the acquired company 

aintain an interest in the acquired assets. Here, Fisher exchanged the stock of its 

arent for the assets of Old MDCC, thus satisfying the continuity of shareholders 

Eight days later, the third element, ceasing operations as soon as possible, was 

atisfied when Old MDCC ceased its operations and dissolved. Finally, the fourth 

lement was satisfied when, in exchange for the stock of its parent, Fisher acquired all 

e assets and liabilities of Old MDCC necessary to continue business operations. The 

ourt is left with the issue of whether the disputed element, continuity of the business 

nterprise, has been satisfied. 

Typically, where parties argue over the "continuity of business" element, the 

nquiry is a factual one, examining whether there was continuity of management, 

5 



A072A 
(Rev. 8182) 

' 

personnel, physical location, assets and general business operations. Acushnet, 712 F. 

Supp. at 1015. Here, the business of Old MDCC was continued. This is not in dispute 

and was, in fact, the parties' intention. The same operations occurred at the same 

facility, with the same employees, the same management, and the same assets. 

Additionally, the entity maintained the same name (Milwaukee Die Casting Company) 

and manufactured the same product. Fisher intended that "the operation of the company 

remain strongly in the hands of the people who had really been responsible for it 

before." (Fisher memo at 5 1 8.) That the business was continued is not in dispute. 

The parties • disagreement is one of Jaw and semantics. 

Plaintiffs argue that Fisher continued the business of Old MDCC. Fisher 

responds that, while the business of Old MDCC may have been continued, Fisher was 

not the entity that continued it. Plaintiffs reply that Fisher continued the business of Old 

MDCC through Fisher's subsidiary, New MDCC. The court examines how the law 

turns on these facts. 

The court first notes that the existence of a parent-subsidiary relationship, by 

itself, is not sufficient to create parent liability under CERCLA. JoslyJ1_Mfg. Co. v. 

T.L. James & Co., 893 F.2d 80, 82 (5th Cir. 1990), cert. denied, 498 U.S: 1108 

(1991). Therefore, there must be something more than just a parent-subsidiary 

relationship. Here, the something inore is the triangular merger or, more appropriately. 

6 
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the triangular reorganization that occurred. A triangular reorganization is both a 

corporate acquisition technique and a tax convention that reduces taxes to the parties. 

Parent companies can be found liable as successors to wholly-owned 

subsidiaries. Sedbrook v. Zimmerman Design Group Ltd., 190 Wis. 2d 14, 23, 526 

N.W.2d 758, 761 (Ct. App. 1994), review denied, 531 N.W.2d 326 (1995). In 

Sedbrook, a parent purchased the assets of the target corporation and then ran the 

business through its wholly-owned subsidiary. The court performed the four-factor 

analysis and concluded that a de facto merger had occurred. Id. It is significant that in 

this case, the court did not look to corporate-veil piercing principles which defendant 

suggests is required by law. 

Additionally, and perhaps more important is how the Internal Revenue Code 

(the "Code") treats the triangular reorganization and the parties' intentions with regard to 

the Code. The Code treats certain corporate transactions- "reorganizations" - as tax-

free. I.R.C. § 368(a) defmes which types of transactions are reorganizations. Fisher 

and Old MDCC structured this deal to qualify for tax-free treatment under 

§ 368(a)(l)(C). Under § 368 (a)(l)(C), a tax-free reorganization takes place where one 

corporation exchanges stock in itself or its parent for substantially all the assets of the . 

target company.• A mere cash purchase of assets will not qualify. 26 C.P.R. § 1-

4A § 368(a)(l)(C) reorganization is "the acquisition by one corporation, in exchange solely 
for all or a part of its voting stock (or in exchange solely for all or a part of the voting stock of 

(continued ... ) 
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368•2(a). These are the same requirements necessary for the second element of a de 

facto merger-a continuity of shareholders manifested by a stock-for-asset transfer. 

Perhaps more significant is that, under § 368(a)(l)(c), even where an 

acquiring corporation transfers all or part of the assets acquired to a controlled 

subsidiary, the Code considers that corporation to remain a party to the reorganization. 

26 C.P.R. § 1-368-Z(f).s That is what occurred here. Fisher acquired substantially all 

of Old MDCC's assets in order to effect a reorganization under§ 368(a)(l)(C). It then 

transferred those assets to New MDCC. Even though it transferred the assets to its 

controlled subsidiary, the Code still treats Fisher as a party to the transaction. Fisher 

cannot avoid the fact that it was the asset-acquiring party in a § 368(a)(l)(C) 

reorganization. As one court noted, "[t]he C reorganization subsection[§ 368(a)(l)(C)] 

evolved as a 'practical merger' alternative and was designed to permit corporate 

combinations which did not meet the applicable state requirements for a merger or 

consolidation." American Potash & Chern. Com. v. United States, 399 F.2d 194, 201 

(Ct. Cl. 1968). 

Fisher argues that its participation as a "transactional conduit" does not result 

in a fmding that it continued the business of Old MDCC. However, it cannot escape the 

( ... continued) ~"· 
a corporation which is in control of the acquiring corporation), of substantially all properties of 
another corporation. • 

5"A corporation remains a. party to the reorganization although it transfers all or part of the 
assets acquired to a controlled subsidiary." 26 C.F.R. § l-368-2(f). 
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fonn or the substance of the transaction. The fonn chosen was a reorganization under 

§ 368(a)(l)(C). The substance of the transaction was a de facto merger. Fisher cannot 

have the cake of tax-free reorganization and deny the substance of the de facto merger. 

Reorganizing under § 368(a) is, in effect, a binding admission that the purchaser intends 

to continue the business enterprise. 6 

For the above reasons, the court holds that a de facto merger occurred and 

Fisher is a successor to Old MDCC. 

CONCLUSION 

Fisher Controls International, Inc., is a successor corporation to Milwaukee 

Die Casting Co. Therefore, Fisher Controls International, Inc., has contributory liability 

for Milwaukee Die Casting Co.'s CERCLA violations. 

'Transactions qualifying for tax free treatment under § 368(a) "must be an ordinary and 
necessary incident of the conduct of £he enterprise and must provide for a continuation of the 
enterprise. A scheme, which involves an abrupt departure from normal reorganization ... ~' 
procedure in connection with a transaction on which the imposition of tax is imminent, such as 
a mere device that puts on the form of a corporate reorganization as a disguise for concealing 
its real character, and the object and accomplishment of which is the consummation of a 
preconceived plan having no business or corporate purpose, is not a plan of reorganization." 26 
C.F.R. § 1.368-l(c) (emphasis added). 
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Pursuant to the April 21, 1995 stipulation between the parties, the issue of 

damages is still pending. The court will conduct a telephonic scheduling conference on 

Friday, September 20, 1996, at 10:00 a.m., for the purpose of setting a trial date on the 

qamages issue. The court will initiate the call. 

SO ORDERED this ....£.a ~f September, 1996. 

~U/~~~~ 
' John w. Reyno 

United States District Judge 
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OVERVIEW: 

Plaintiffs seek to impose CERCLA liability on Fisher based 
on three theories: 

1. Fisher's purchase of Old MDCC's assets on 
January 14, 1975 was a "de facto merger." 

• But Fisher did not "continue" the business of 
Old MDCC. New MDCC acquired Old 
MDCC's assets from Fisher immediately upon 
the closing of the Old MDCC/Fisher 
transaction. If there was any de facto merger, 
it was between Old and New MDCC. 

The Court correctly observed in its June 23rd 
summary judgment decision that: 
The de facto merger concept "is a judicially 
created vehicle that courts sometimes use to 
treat an assets acquisition as if it were a 
merger .••• In large measure, application 
depends on how a court views both the facts 
and the equities of an individual situation." 
(Opinion at 17, citation omitted) 

• But there would be no equitable basis for any 
de facto merger finding because no assets were 
stripped from the business in either step of the 
January 14, 1975 transaction. 
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• In conceding the facts and the equities do not 
support piercing the corporate veil between 
Fisher and New MDCC, Plaintiffs have also 
essentially conceded there is no equitable 
justification for finding a defacto merger. 
Both are common-law equitable doctrines .. 
Both depend on the same balancing of the 
equities. Both recognize the fundamental 
importance ofmaintaining the limited liability 
of corporate shareholders: 

"'By legal fictiQil the corporation is a separate 
entity and is treated as such under all or'dinary 
circumstances.' That the 'legal fiction' of a 
corporation is not one to be liglttly 
disregarded remains the law in Wisconsin as 
well as ht mo$t other jurisdictions •.•. 'This 
incentive to business investment has been 
called tlt.e most important legal development of 
the nineteenth century.'" Consumer's Co-op 
of Walworth County y. Olsen, 142 Wis. 2d 
465, 474, 419 N.W.2d 211, 213-14 (Wis. 1988). 

• The Court's June 23, 1995 Opinion denied 
summary jUdgntent to Fisher on this issue 
because of the dispute offact over whether 
Fisher ''continued" the business as the 
CERCLA "operator" of the plant. (Opinion 
at 18) But unless the Court agrees with the 
Sixth Circuit that CERCLA operator 
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standard = Veil-piercing standard, more 
relaxed CERCLA standards should nofbe 
substituted for the common law standards for 
abuse of the corporate form. 
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2. Fisher was the CERCLA "owner" of the MDCC 
property because it held title to th;lt property for an instant 
on January 14, 1975, and for the two-rnonth period from 
December 24, 1981 until February 23, 1982. 

• But the Court recognized in its June 23rd Opinion 
that "CERCLA does not extend so far as to impose 
liability on thosewho have merely taken brief 
record title to a facility as a conduit in an 
acquisition." (Opinion at 14, citing Johns. Boyd 
and Robertshaw Controls cases) 

• The Court denied Fisher summary judgment on 
the CERCLA ownership issue solely because of the 
outstanding CERCLA operator issues. (Opinion at 
15) But there is no dispute that Fisher held its 
ownership interests for the two brief periods in 
question solely to facilitate the Schroeder and 
Slyman transactions, and not for any other 
purpose. 

For example, Fisher didn't use its title to exert 
any control over the plant, or to acquire a 
security interest for any debts. In assuming 
title~ it IDI£ acting merely as a conduit. 

• As for the more significant 1981-82 period, the 
plaintiffs have never disputed that Fisher assumed 
title solely to accommodate the Slymans' tax 
objectives. 
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3. CERCLA Operator theory of liability. 

• The relevant facts are not really in dispute, only the 
inferences to be drawn from those facts. 

• Since this issue caused the Court to refrain from 
ruling on the other two theories, it makes sense to 
start here. 

• But before moving directly to that issue, brief 
mention should be made of a theory of liability 
even the plaintiffs concede cannot be asserted 
against Fisher: 

I. Plaintiffs concede they have no veil-piercing ciaim 

A. 7-part test for veil-piercing under both Wis. and 
Federal common law: 

1. Inadequate Capitalization 
2. Extensive or Pervasive Control By Parent over 

the Subsidiary 
3. Intermingling ofthe Subsidiary's Properties 

or Accounts with those of the Parent 
4. Failure to Observe Corporate Formalities 
5. Siphoning of Funds from the Subsidiary 
6. Absence of Corporate Records 
7. Nonfunctioning Officers or Directors 
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B. 

U.S. y. J<:ayser-Roth Corp., 724 F. Supp. 15, 20 
(D. R.I. 1989), affirmed, 910 F. 2d 24 (1st Cir. 
1990). 

Plaintiffs have conceded they have no piercing 
case: " ... the plaintiffs have correctly declined to 
argue that this court should pierce the corporate 
veil under these circumstances ... (June 23, 1995 
Opinion at 16) 

7 

' 



I 
I 
I 
I 
I 
I· 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

n. The Sixth Circuit Recently Ruled That A Parent Corp. 
is not a CERCLA "Operator" Absent Evidence 
Sufficient To Pierce the Corporate Veil 

U.S. v. Cordova Chemical Co. of Michigan, 59 F. 3d 584 
(6th Cir. 1995) 

A. The Sixth Circuit Observed that "the drafters of 
the statute distinguished an operator from a person 
who 'otherwise controlled' a facility:" 
CERCLA § 101(20)(A), 42 U.S.C. §9601(20)(A): 

"The term 'owner or operator' means ... (ii) in the case 
of an onshore facility or an offshore facility, ~ 
person owning or operating such facility, and (iii) in 
the case of any facility, title or control of which was 
conveyed due to bankruptcy, foreclosure, tax 
delinquency, abandonment, or similar means to a unity 
of State or local government, any person who owned, 
operated, or otherwise controlled activities at such 
facility immediately beforehand." 

This statutory definition thus makes clear that 
anyone who controls activities at the facility is not 
necessarily an "operator." 
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B. The Sixth Circuit ruled that parental oversight 
consistent with traditional corporate law should 
run give rise to CERCLA liability: 

"[W)hen a parent corporation actively participates 
in the affairs of its subsidiary consistentwith the 
restrictions imposed br traditional corporate law, 
nothing in the definitiop just cited or in the rest of 
the statute indicates that the parent has assumed 
the role of operator." 59 F. 3d at 590. 

The alternative approach replaces "the relatively 
bright line provided by the doctrine of piercing the 
corporate veil ... with a nebulous 'control' test:" 

"When, precisely, is a parent acting in a 
manner consistent with its investment 
relationship as opposed to a manner that 
triggers operator liability? The indica 
enumerated by the district court, such as 
participation in the subsidiary's board of . 
directors and involvement in specific policy 
decisions, offer little guidance. Certainly, 
these activities are not grounds traditionally 
relied upon to pierce the corporate veil." 59 F. 
3d at 590. 

C. · The following ties between parent and s~bsidiary 
were therefore found "to be inadequate to establish 
CERCLA operator liability: 
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1. 100% stock O'Ynership 
2. Parent's participation on Sub's Board of 

Directors 
3. "a cross-pollination of officers who were 

involved in decision-making and daily 
operations" [MDCC's Fisher officers were run 
involved in decision-making or daily 
operations] 

4. "active participation by [parent's] officials in 
environmental matters" 

5. "financial control of (subsidiary] through 
approval of budgets and capital expenditures" 

59 F. 3d at 591. 
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III. Fisher did not "operate" MDCC even under the more 
nebulous "actual & pervasive control" test rejected by 
the Sixth Circuit · 

A. Even under the "perv~sive control" test, extending 
CERCL~ operator liability to parents of wholly
owned subsidiaries is justified only in exceptional 
cases: 

"CERCLA does not define 'owners' or 
· 'operators' as inchidingthe parent company of 
offending wholly-owned subsidiaries. Nor 
does the legislative history indicate that 
Congress intended to alter so substantially a 
basic tenet. of corporation law." JoslynMfg. 
Co. y. T.L. James & Co,, Inc., 893 F. 2d 80,82 
(5th Cir. 1990). 

" ..• it is obviously not the usual case that the 
parent of a wholly owned subsidiary is an 
operator of the subsidiary. To be an operator 
requires more than merely complete 
ownership and the concomitant general 
authority or ability to control that cOntes with 
ownership. At a minimum it requires active 
involvement in the activities of the 
subsidiary." U.S. v. Kayset-Roth Corp., 910 
F. 2d 24, 27 (1st Cir. 1990) 
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1. "Pervasive Control" Required 

I 
The First Circuit in Kayser described the 

I degree of active involvement required as 
"pervasive control." 910 F. 2d at 27 n. 8. 

I 
"Actual," "Pervasive" & "Daily" Control 2. 

I Required 

I The Eleventh Circuit recently articulated the 

I 
degree of involvement required as follows: 

I 
"[A] parent corporation may be held liable as 
an operator of its subsidiary's business only 
when it ~x~r~is~s attual.and p~rvasive control 

I of the subsidiary to the extent of actually 
invob:ing its~lf in th~ daily operations of the 

I subsidiary .•• " Ja~ksonyiiJ~ Electri£ A:uthoriu 
y, Bernpth Corp., 996 F. 2d 1107,1110 (11th 

I Cir.1993). 

I 
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Fisher Did Not "Operate" New MDCC/January 
14, 1975 - June 1981 

1. Undisputed Facts: 

a. MDCC was financially self-sufficient . 

(1) Retired $186,000 in old debt 
(2) Invested $1,868,000 in new 

equipment and other capital from its 
ownfun4s (Boyd Dep. at 16-17,40, 
77-78; DX-55) 

(3) Increased its cash reserves by $2.3 
million 

(4) Was debt-free after 1979 
(DX-55 as to (1)-(4) above) 

(5) Paid its own bills and collected its 
own accounts receivable (Boyd Dep. 
at 31, 35; Kruse Dep. at 61) 

(6) Paid its employee salaries directly 
(Boyd.Dep at 71-72; Kruse Dep. at 
61) 

(7) Maintained its own pension plan 
(Suess Dep. at 91) 
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b. New MDCC was independently managed 

(1) Plant was run by John Wheeler until 
his death. 

(a) As the Court quoted from the 
deposition ofWheeler's contact 
at Fisher, James Boyd: 

"Boyd explained that Wheeler 
contacted him when there was an 
'important issue to be resolved or 
some report on a specific 
accomplishment such as achievement 
of budget or achievement of sales.' 
Other than that, 'Mr. Wheeler l!JlS. 
basically independent in thedirection 
and operation of Milwaukee Die 
Casting Company, and was guided 
by me, as president, and by the 
board of directors, who were Fisher 
officers, only in the very broad 
responsibilities of the company 
operation."' (Boyd Dep. at 51; June 
23rd Opinion at 6) 

(b) Larry Kruse supervised MDCC 
after Boyd was transferred to St. 
Louis. Kruse also confirmed 
that: 

14 
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"Milwaukee Die, on a day-by-day 
situation, pretty much operated 
autonomously of Fisher Controls, but 
as all corporations require, it had to 
have someplace to report into, so I 
was assigned the responsibility." . 
(Kruse Dep. at 14; June 23rd 
Opinion at 6) 

(2) New MDCC prepared its own 
budgets and forecasts (Boyd Dep. at 
31, 35; Kruse Dep. at 61) 

(3) Contact between Fisher and New 
MDCC consisted primarily of 
monthly financial reports (Kruse 
Dep. at 64-65) 

(4) MDCC determined its own product 
pri~es; nor did it grant Fisher any 
preferential treatment as a customer 
(Boyd Dep. at 35-36; Kruse Dep. at 
55, 61; Suess Dep. at 259) 

(5) Fisher knew it was in a different 
business and didn't have the 
expertise to run the MDCC plant on 
a day-to-day basis, and did not 
attempt to do so. (Boyd Dep. at 75-
76, 78) 
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"[W]e seek more than just indicia of a parent
subsidiary relationship .••. It is particularly 
important that the record contain such 
evidence in a case such as this, where the 
parent company ••• is in an entirely different 
business that that of the subsidiary. Certain 
isolated bits of evidence in this record may 
have greater meaning if attributed to a parent 
engaged in a similar endeavor such that a 
greater level of direct involvement and control 
by the parent could be presumed." 
Jacksonville Electric Auth. v. Bernuth Corp., 
996 F. 2d 1107, 1111 (11th Cir. 1993). 
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c. New MDCC Man~ged Its Own· 
Environltlental Affairs 

From Boyd D~position: 
Q. Did you ever assert control over any 

environmental decisions at the plant? 
A. No. (Dep. at 78) 

(1) . Permittiqg & Inspections Handled by 
Suess (MDCC's Plant Engineer) or 
Donohue (a local consultant hired by 
Suess) (Suess l>ep. at 306) 

(2) PCB Cleanup Managed by Suess 

(a) Wheeler assigned him job in 
April1980 (I)ep. at 100) 

(b) Educated on PCB Cleanup 
Regulations .at DNR Public 
Meeting in 1979 (Dep. at 98-100) 

(c) Dr. Craddock at Monsanto only 
gave Suess copy of EPA's May 
31, 1979 Regs (Dep. at 104, 262) 

(d) Suess testified that Craddock 
didn't tell him anything he did 
not already know (Dep. at 104, 
262, 263-65) 
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I (e) Suess personally called EPA in 

Washington to learn PCB 

I storage procedures (Dep. at 108-
109) ' 

I 
(t) Suess personally devised 

I MDCC's cleanup forms and 
procedures (Dep. at 105-106, 

I 122) 

I (g) Suess personally set 10 ppm 

I 
cleanup goal (Dep. at 145-47) 

I 
(b) Suess personally arranged for 

confirmatory PCB sampling 

I 
(Dep. at 105-06, 122; MDC 185) 

I 
I 
I 
I 
I 
I 
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2. January 1975 - June 1981 Fisher Contacts 
Cited By Plaintiffs 

a. Fisher Oversight of Capital Spending 

(1) Threshold high enough that daily 
operations not impacted (Kruse Dep. 
at 63; Boyd Dep. at 16-17) 

(2) Fisher's Authority May Never Have 
Been Reached 

Kruse Deposition: 
Q. Did you ever have occasion, during 

the time that you were t .. e director of 
the Fisher service companies, to 
review or receive capital expenditure 
requests from Milwaukee Die 
Casting? 

A. To the best of my knowledge, 1n 

never had. one that large. (Kruse 
Dep. at 63) · 

(3) Fisher Never Denied Any Capital 
Spending Requests Made By 
Wheeler (Kruse Dep. at 63; Boyd 
Dep. at 78) (Rogers Made None In . 
His Caretaker Role) 
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I (a) Relevant Issue: Did Fisher 

a~:tuall~ EXERCISE Capital 

I Spending Control? 

I (b) Undisputed Answer: NO. · 

I (c) Mere Oversight and Unutilized 
Authority to Control Cannot Be 

I Sufficient, or Every Parent Will 
Be Deemed A CERCLA 

I Operator. 
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b. Fisher's Supervision of Non-PCB · 
Occupational Safety Matters 

. (1) Machine Guard Incident 

(a) Wheeler received a critical note 
from Fisher about his failure to 
install Machine Guards (Suess 
Dep. at 292-93) 

(b) Fisher's criticism prompted by 
an insurance inspection (ld.) 

(c) Episode indicative of general but 
not pervasive oversight, and of 
sporadic rather than "daily" 
Fisher contacts 

(d) Fisher's concern about 
Wheeler's depriving MDCC's 
workers of Machine Guards 
required by OSHA was certainly 
consistent with an "investment" 
relationship 

i) Distinction Made By Third 
Circuit Between "Investor 

21 
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I 
I 
I "Whereas a corporation's 'mere 

oversight' of the subsidiary ... in a 

I 'manner appropriate and consistent with 
the investment relationship' does not ' 

I ordinarily result in operator liability, a 

I 
corporation's 'actual participation and 
control' over the other corporation's 
decision-making does." Lansford-

I Coaldal~ JDint Wat~r Auth. y, TQnom 

I 
Corp., 4 F. 3d 1209 (3d Cir. 1993). 

I 
ii) Had Fisher turned a blind 

eye to Wheeler's excessive 

I 
frugality on worker safety 
matters, it might have 

I 
exposed MDCC to OSHA 
fines, personal injury 

I 
liability and to punitive 
damages 

I iii) A District Court in 

I 
Michigan ruled earlier this 
year that a lender's 

I performance of 

I 
environmental 
surveys; 

I removal ofUSTs; 

I 22 
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reporting of releases. to 
the Michigan DNR.; 
and, 

requirement that the • 

debtor "comply with 
all applicable 
environmental laws 
and regulations" 

did run constitute a basis 
for imposing CERCLA 
operator liability: 

The court determines that the 
Bank's requiring plaintiff to 
abide by all applicable 
environmental laws does not 
constitute "operation" of the 
Property. Nor does the Bank's 
request for environmental 
investigation of possible 
contamination to the Property 
securing its interest constitute 
the requisite involvement 
necessary to incur operator 
liability. The record reflects 
that the Bank took prudent and 
routine steps to protect its 
security interest only, and the 

23 
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court will not punish the Bank 
for its insistence that plaintiff 
obey the law. Z&Z Leasing y, 

I Gra~ing R~~l, Im:., 873 F.Supp. 
51, 55 (E.D. Mich. 1995). ;, 

I 
Fisher dido 't take control of 

I 
(e) 

OSHA Safety Matters even after 

I 
discovering Wheeler's lapse of 
judgment 

I (t) Wheeler, NOT Fisher, made the 

I 
decision to transfer 
responsibility from himself m 

I 
Suess (run to Fisher). (Id.) 

I 
I' 
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I 
I 
I 
I 24 

I 



,I 
I 
'1. 

I 
I 
I 
I 
I 
I 
I 
I 
.I 
II 
I 
I 
I 
I· 
I 
I 

(2) Annual Monsanto "Safety and 
Property Protection Survey" 

PX-207: July 1980 Recommendations 

• SPP Annual Surveys began in 
1978, with recommendation that 
MDCC form an Executive 
Safety Committee (p. 4) 

• Recommendations relate to 
machine guards, fire hazards, 
accident investigation 
procedures, and housekeeping. 

• But ~3 of the July 23, 1980 cover 
memo makes it clear that the 
local Executive Safety 
Committee is the "major 
resource for managing the 
overall safety program .•• " 

PX-301: August 1981 Recommendations 

• Memo makes some new safety 
recommendations 
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• Memo compliments Suess on 
new "Quality Circle Program" 
which "stresses involvement and 
team solutions to problems ... " 

CERCLA SIGNIFICANCE OF THESE 
MONSANTO RECOMMENDATIONS: 

(a) Irrelevant since Monsanto is not 
being accused of "operating" 
MDCC. Monsanto has been 
dismissed from this case with 

. d' pre.Ju ace. 

(b) By definition, Annual Surveys 
Don't Equate to "Daily" or 
"Pervasive" Control 

(c) Program simply supplemented 
safety inspections done by 
MDCC's insurance company 
before and after 1975 (Suess 
Dep. at 308) . 

(d) CERCLA "Operator Liability" 
rules must not deter companies 
such as Monsanto from 
performing employee safety 
inspections at their subsidiaries 
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(e) Such annual inspections are 
consistent with the "investment" 
relationship any parent has in 
its subsidiaries 

(f) BY THEIR VERY NATURE, 
Safety Audits are typically 
performed by OUTSIDE 
INSPECTORS. The PURPOSE 
of such audits is to get an 
INDEPENDENT appraisal of 
management's performance in 
this critical area. That a second
level parent (Fisher's parent) 
should want to supplement 
independent insurance 
inspections with its own 
inspections is not unusual, and 
certainly not improper. 
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OSHA Ambient Air & Noise Monitoring c. 

I 
(1) 1977 or 1978 (2 or 3 years after I, acquisition): Suess attends Monsanto 

4-day seminar (Suess Dep. at 240-41) ...... 

I 
(2) MDCC then buys air monitoring 

I equipment so Suess can perform 

•• 
required OSHA tests himself (Suess 
Dep. at 254-55; Monitoring 

I 
equipment listed on PX-215 at 
MD1366) 

I (3) Suess decides he is not qualified to 

I 
use the equipment. (Dep. at 254-55) 

I 
(4) Neither Fisher nor Monsanto made· 

that decision 

I (5) At Suess' request, Monsanto sent a 

I 
tester to the plant periodically to 
perform the required air and noise 

I 
sampling. (ld.) 

I· 
(6) This involvement in performing 

sophisticated tests at MDCC's 

' 
request is no different than if MDCC 
had hired an outside contractor to ,, perform the testing--as MDCC did 

I 28 
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after the Slymans bought the 
company. 
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d. Bruce Duncan's November 10, 1978 
"Notebook" (PX-21:5) 

Identified in Suess Dep. as follows: 

Q. [D]id you use this in your work? 

A. No . 

Q. Just sat in your office? 

A. Just sat there gathering dust. (Id. at 305) 

(1) If Fisher had really "controlled" 
MDCC, this request for Suess to 
draft a formal Environmental 
Assessment wouldn't have been 
ignored. That it IDIS. ignored proves 
MDCC's independence, not Fisher's 
"control." 

(2) Duncan's unanswered request was 
for Suess, not Fisher, to prepare the 
formal "Environmental 
Assessment." 
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e. Monsanto's July 29, 1977 Landfill Survey 
(PX-202) 

(1) Fisher wrote Wheeler on .2)lg 

occasion asking for MPCC's landfill • 
usage in order to respond to a · 
Monsanto survey ofthe waste 
disposal facility demand of Monsanto 
and all of its subsidiaries. 

(2) Suess filled outthe survey form, but 
didn't recall talking to anybody 
about it. (Suess Dep. at 248-251) 

(3) Nothing ever carne of this survey. 
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I 
I 
I f. August 21, 1978 Environmental Cost 

I 
Survey (PX-203) 

{1) No evidence survey was used for any 
... 

I management purpose: 

I "Like this survey here. I haven't the 
slightest idea what it's for. And 

I ' when I go back and talk to him 

I 
[Bruce Duncan at Fisher], what did 
you do with it, what did you find out, 

I 
we haven't done anything with it yet. 
It seems like everything just sat in 

I 
there." {Suess Dep. at 258) 

I 
{2) No evidence, for example, of any 

resulting restrictions on MDCC's 

I 
environmental expenditures. 

I 
I 
I 
I 
I 
I 32 
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I 
I 
I g. February 14, 1979 Environmental Cost 

I 
Survey (PX-327) 

(1) Environmental "cost" information .. : 
I requested of all Monsanto 

I 
subsidiaries "worldwide," to be used 
for both internal and external 

I 
purposes 

I 
(2) Intent was clearly to develop a total 

Monsanto environmental control cost 

I 
figure to be used in governmental 
relations 

I (3) N.n indication whatsoever the survey 

I 
is being used to impose any control 
or restrictions on MDCC. 

I 
I 
I 
I 
I 
I 
I 33 
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h. Fisher's Personnel Oversight 

AU ofthis based on a file folder "discovered" 
by MDCC after the close of discovery 

Court properly ruled in its June 23rd Opinion 
that it "shall acc9rd them the weight they 
merit, taking into consideration the manner 
and time in which they were discovered and 
submitted." (at 25) 

(1) What the "folder" (Ex. B) proves: 

On One Occasion in 1980: 

(a) Wheeler informed Fisher in 
advance of several major 
personnel changes 

(b) He provided this information in 
the form of "recommendations" 

(c) He discussed his 
recommendations with Fisher 

(d) He asked for Fisher's 
"approval" 

(2) What the folder doesn't prove: 
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(a) No evidence Fisher ever so much 
as questioned Wheeler's 
recommendations -- To the 
contrary, Boyd and Kruse • 
testified they had no die casting 
experience and that Wheeler ran 
the plant 

(b) The documents in the nfolder" 
support the conclusion that the 
requests for approval were pro 
forma: 

February 22, 1980 Letter: 

First sentence refers to discussions between Wheeler 
and Blanchard "[d]uring the past few months •.. in general 
terms" on the subject of organizational changes "I feel 
should be made at MDCC .•.• " 

• Nowhere in the three-page single spaced letter does 
Wheeler so much as allude to any comments 
Blanchard has made on personnel matters in 
gener.al, or the specific MDCC employees in 
particular, in their prior discussions. 

• Wheeler assumes in his letter that Blanchard has 
no familiarity with the people involved. Each 
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person is introduced with a description of his 
current and proposed future job description. 

Particularly remarkable since the 
recommendations include: 

Plant Superintendent 
Production Control Manager 
Die Casting Foreman 
Industrial Engineer 

If Blanchard were involved in the "active, daily and 
pervasive" management of the MDCC plant, would he really 
have needed to be told who these key employees were? 

Undated MDCC Memo from Raetz to Kohlberg 

This is clearly a For Your Information memo, not a request 
for approval: 

"To keep you informed regarding planned changes at 
MDCC, I've enclosed a revised organizational chart ... " 

First~ refers to the changes becoming "effective on March 
1, 1980," ONE WEEK after Wheeler's February 22nd letter 
to Blanchard first "proposed" them. 
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3. Fisher Did Not "Operate" MDCC During The 
June 19tH - February 23, 1982 Time Period 

Wheeler died in May. Rogers replaced him in 
June of 1981. (Rogers Dep. at 4) 

a. Draining, flushing and refilling of the 
hydraulic lines on the die casting 
machines and. the trim presses had 
already been completed by the time that 
Rogers arrived at the plant. (Rogers Dep. 
at 18-19) 

b. Plaintiffs have denied that~ CERCLA 
"releases" occurred during tlleir period 
of ownership (Plaintiffs' Answer to 
Counterclailtls, at~ 3) BUT THERE IS 
NO l>IF:F~I{ENCE BETWEEN 
ROGElS' TENURE AND THEIR 
SUBSEQUENT PERIOD OF 
OWNERSHIP 

c. This trial record is devoid of any evidence 
of any "releases" during the June 1981 to 
February 23, 1982 time period. 
WHETIIER OR NOT FISHER 
"OPERATED" THE PLANT DURING 
THAT Nl.NE-MONTH PERIOD IS 
THEREFORE IRRELEVANT 
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DX-81, submitted by plaintiffs, • 
I shows the significant labor expense 

for the flushing and refilling was 

I incurred from September through 
December of 1980. (MDC 220) No .,;., 

I internal time was recorded on the 

I 
PCB cleanup during June, July and 
August. The $923.19 in time 

I 
incurred from September to 
December was for the final round of 

I 
confirmatory sampling and for the 
manifesting of the Rollins shipment. 

I 
(m invoices for last round of 
Donohue sampling at MDC 251, 254) 

I d. Rogers' frustration that he was not 

I 
getting enough assistance in arranging for 
the disposal of the drummed PCB waste is 

; further evidence the PCB cleanup was i 

I being managed locally, and not by Fisher. 

I e. Monsanto did ultimately assist MDCC in 

I 
identifying a waste disposal firm that 
wiluld take the waste. 

I (1) But Monsanto was acting as an 

I INVESTOR interested in facilitating 
the sale of the company, not as an 

I ''operator" interested in micro-
managing a subsidiary 

I 38 
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(a) There was no reason why the 
barrels needed to be disposed of 
immediately, as Suess learned 
directly from EPA in • 
Washington: 

Q. [By Mr. Caruso] Did maybe Monsanto also 
help you to find a place that would accept the 
barrels for disposal? 

A. Yeah. They were the ones that--Well, I found a 
place to get rid of them, because otherwise I 
checked all I could. l don't know how many 
telephone calls I made, but nobody would take 
the stuff. They were all full, and you got to 

. wait a year or two or maybe three. 

And I talked to EPA in Washington, and I 
told them my problem, and they said, well, 
just store them and wait, and wo we did. But 
what happened was 'when George Slyman 
bought the plant, he didn't want them damn 
things there. And so therefore it was put to 
Monsanto, what were you going to do about 
them. 

And then they were the ones that got 
Rollins to pick them up and take it. (Suess 
Dep. at 132) 
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I 
I (b) Slyman, not Fisher, was thus 

I responsible for putting pressure 
on Monsanto to use its influence 

I with Rollins to move MDCC up 
to the head of the line of · ··~ 

I companies waiting for scarce 
disposal capacity. 

I 
(2) The disposal of the drummed waste 

I clearly did not contribute in any way 
to the alleged site contamination. 

I 
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f. Rogers' alleged failure to investigate the 
"distinct possibility" of PCB 
contamhtation under the paved driveway 
to the north ofthe plant. 

~CLA operator liability attaches to those who actually 
and pervasively control plant operations at th~e of the 
release or disposal causing the contamination. (June 23, 
1995 Summary Judgment Opinion at 13, citing 42 U.S.C. § 
9607(a)(2)) 

Second-guessing whether management should have 
investigated historic contamination is not part of the test for 
establishing CERCLA liability. 
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IV. There was no de facto merger between Fisher and Old 
MDCC 

. A. Fisher did not continue the business in 1975 for 
more than an instant 

1. No dispute that "sec~nd step" oftransaction 
immediately followed upon the closing .of the 
first step at 2:00 pm on January 14, 1975. 

2. Fisher did not "continue the business" for 
purposes ofthe common law de facto merger 
doctrine if it respected New MDCC's 
Corporate Veil 

3. Plaintiffs are not even contending they have 
any evidence to pierce New MDCC's corporate 
veil during Fisher's period of stock ownership 

4. Plaintiffs' argument really proves that New 
MDCC, not Fisher, is the "successor" to Old 
MDCC: 

"The fact that the officers and directors of 
new MDCC were changed from old MDCC (as 
Fisher installed some of its employees in its Iowa 
office in these capacities) does not negate continuity 
of enterprise .•.• Continuity of enterprise requires 
a consideration, as one of many relevant factors, of 
whether there was sufficient continuity in 
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B. 

management--without regard to titles--to warrant 
the finding tbat the new business continues 
essentially uncb~nged. Here, the overwhelming 
weight of the evide~ce establishes continuing 
management, personuet, product line. customer · 
base, name, location and general business 
operatiQns, including capital exependitures. To 
paraphrase Acushnet, •rot all the world could tell 
from outward appearance', there was no chtirtge in 
MDCC." Plaintiffs' Mento In Opposition To 
Defendant's Motion For Summary Judgment, at 
13. 

There is no equitable basis to find a de facto 
merger here 

1. New MDCC acquired all of the assets of Old 
MDCC --No assets were stripped. 

2. Thereafter, New MDCC enhanced its ability to 
satisfy any third-party liability by: 

a. Eliminating the company's debt 

b. · Re-investing the company's earnings in 
capital improvements 
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3. Fisher did not "profit" from the decision to 
structure the 1975 transaction as a 
§368(a)(1)(C) "reorganization." 

a. Fisher was penalized by the "C" 
reorganization structure because it 
acquired the. Old MDCC assets at the 
transferor's basis, not the actual (higher) 
price Fisher paid. Fisher's depreciation 
basis was therefore reduced, and the tax 
gain on its eventual sale to the Slymans 
was increased, resulting in a tax penalty 
to Fisher equal to the tax benefit to the 
Schroeder family. (The rates of taxation 
for the Schroeder family individuals may 
have differed from Fisher's corporate tax 
rate, however.) ~.e.g., Bittker and 
Eustice, Federal Income Taxation of 
Corporations and Shareholders (6th Ed.) 
at ~12.43[2]: 

"Under §362(b), property acquired 
by a corporation in connection with a 
reorganization ordinarily takes a 
carryover basis equal to the transferor's 
basis, increased by any gain recognized to 
the transferor on such transfer. No spch 
t fi • 'f . 'bl . rans eror gam recognuon 1s poss1 e m 
transactions that qualify as Type A or 
Type C reorganizations. 
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If the acquisition transaction fails to 
qualify as a reorganization, the transferee 
corporation is entitled to a cost basis for 
the jlcquired properties under §1012, 
presumably equal to the fair market value 
of the consideration paid by the 
transferee." 

b. The only ones who profited from the 
structuring of the 1975transaction were 
the sellers, the Schroeder family. 

· C. The. plaintiffs are asking the Court to impose an 
unprecedented, retroactive (20 years after the fact) 
CERCLA punishment on a common, recognized 
form of corporate acquisitions. The implications of 
such a ruling would be eraormous. There is no 
indication in the statute that Congress ever 
intended such a result. 

D. The Court should dispose of this de facto merger 
argument the way the First Circuit characterized a 
similar intermediate transaction in a CERCLA 
case: 

"Because this int~rmediate transaction does not 
alter any liability in this case b.y statute. contract, 
or any other norm, We discuss Eastern no further." 
John S. Boyd Co. y, Boston Gas Co., 992 F. 2d 401, 
407 n. 5 (1st Cir. 1993) (emphasis added) • 
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V. Fisher was not the CERCLA "Owner" of New MDCC's 
facility. 

A. January 14, 1975 title possession was for an 
instant. Fisher's role as an intermediary title 
holder acting as the conduit for the ultimate owner, 
New ~CC, does not give rise to CERCLA 
liability. Robertshaw Controls Co. v. Watts 
Regulator Co., 807 F. Supp. 144, 150 (D. Maine 
1992); In Re Diamond Reo Trucks, Inc., 115 B.R. 
559, 568 (W.D. Mich. Bankr. 1990). 

B. Fisher's role as an intermediary for Teresa 
· Slyman's purchase of New MDCC's real property 
was no different. 

1. As the Court noted in its June 23rd Opinion, 
"the Slymans were successfully able to 
represent to the lnternal Revenue Service that 
they had effectively taken over New MDCC as 
of December of 1981." (Opinion at 9; see 3Wl 
Glaser Dep. at 67-74; DX-45, 53) 

2. Having taken this position for tax purposes, 
they should be estopped from taking a 
contrary position for CERCLA purposes. 

3. In any event, Slyman's request that Fisher 
cause New MDCC to declare the property 
"dividend" before year-end 1981, and 
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Slyman's contention that it had "economic" 
· control over MDCC as of year-end (DX-53), 
· refutes any possiblity that Fisher used its title 

ownership for any purpose other than to act as 
a conduit. 

4. The PCB cleanup had been completed one 
year before Fisher's second period of title 
ownership. Plaintiffs deny that any CERCLA 
releases occurred after this cleanup. So the 
second period of title ownership should be 
irrelevant to their liability case against Fisher. 
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UNITED STATES DISTRICJ:' COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., eta!., 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93 C0325 

Judge Reynolds 

REFERENCE LIST FOR TIMELINE SUMMARY 

1952: North Holton Street Plant Opens (Plaintiffs' Proposed Findings ofFact ("PPFOF') No.2) 

1958 or earlier: Plant begins use ofPydraul F-9 (Suess at 68) 

1965: Plant begins use ofPydraul 312 (Suess at 72-73) 

1972: Plant switches to Pydraul 312C (no PCBs) (Suess at 71·76) 

12/9/74: New MDCC incorporated (DX-111, 94) 

1/13/75: New MDCC agrees to sell its stock to Fisher for Old MDCC's assets (DX-97, 111} 

1/14/75: Old MDCC exchanges with Fisher its assets for Monsanto stock (PX-314, 320) 

1/14175: Transfer of Old MDCC's assets from Fisher to New MDCC (DX-112, 113) 

1/14175: John Wheeler becomes New MDCC's General Manager & Exec. V.P. (Boyd at 31-32) 

7/29177: Monsanto Landfill Survey (PX-202) 

1978: Monsanto begins Annual S&PP Surveys (PX-207) 

8/21/78: Fisher Envirorunental Cost Survey (PX-203) 

11/10178: Bruce Duncan's Notebook (PX-215) 
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2/14/79: Monsanto Worldwide Environmental Cost Survey (PX-327) 

1980: PCB fluid drained and flushed from MDCC's equipment and stored in drums (PPFOF 
No. 51, DX-81) 

2/22/80: "Newly Discovered" Personnel Folder, PX-B 

April or May 1981: John Wheeler dies (Rogers at 40) 

June 1981: Art Rogers becomes Temporary General Manager (Rogers at 40) 

I !118/81: New MDCC contracts with Rollins to dispose of drummed PCB waste (DX-76) 

12/14/81: Fisher accepts Slyman's offer to purchase New MDCC (DX-20) 

12/23/81: Slyman's lawyer urges Fisher to acquire MDCC's real property by 12/31/81 (DX-45) 

12/24/81: New MDCC deeds its real property to Fisher (DX-109, 1 17) 

12/26/81: Slyman contends it acquired New MDCC "for economic and tax purposes" (DX-53, 
Glaser Dep. at 71-74) · 

2/23/82: Closing Date for sale ofNew MDCC's stock and real property to the Slymans 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., ET AL, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. ) 

No. 93 C 0325 

Judge Reynolds 

_______________________ ) 

• 

• 

• 

• 

• 

liST OF KEY WITNESSES 

Fred J. Schroeder- President and principal shareholder of Milwaukee Die 
Casting Company of Wisconsin ("Old MDCC"). 

John Wheeler- Vice President and General Manager of Milwaukee Die Casting 
Co., Inc. ("New MDCC") until his death in 1981. Also was a manager at Old 
MDCC under Fred J. Schroeder. 

Earl Suess - New MDCC's Manager of Manufacturing. Suess was given 
responsibility at New MDCC for bringing the plant into full compliance with PCB 
regulations. Suess was in charge of the project to drain and flush PCB-based 
hydraulic fluid from MDCC's die casting machines in 1980. 

Larry Kruse - Director of Service Operations at Fisher. Mr. Kruse also served 
on the Board of Directors of New MDCC from August, 1981 until February 1, 
1982. 

James H. Boyd -Vice President, Manufacturing at Fisher Controls. Mr. Boyd 
also was President of New MDCC from December, 1974 through April, 1979. 

Art Rogers- Manager at Fisher in the personnel department. Rogers was 
assigned as Temporary General Manager of New MDCC in 1981 after the death 
of John Wheeler. 

George Slyman - Chairman of the Board of Slyman Industries, a plaintiff in this 
action, unti11992. Husband to Teresa Slyman, present title holder to New 
MDCC's real property, also a plaintiff in this action. 
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• 

Teresa Slyman- Wife of George Slyman, she holds title to New MDCC's real 
property and is a plaintiff lh this action. 

Robert Glaser - attorney for Slyman family who handled the Slymans' acquisition 
of New MDCC. 
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10/19/95 THU 16:37 FAX 312 861 2200 KI!!KLA>'<ll ELLIS 

Mr. Carmen D. caruso 
Attorney at Law 
30 N. LaSalle Stree~. i3000 
Chicago, IL 60602 

Mr, Richard Sankovitz 
Attorney at Law 
111 E·. Wisconsin Avenue, t21DO 
Milwaukee, WI 53202 

Dear Counsel: 

296 Federal Building 
~lwaukee, Wis. 5~202 

Telephone: (414) 297·3188 

October 17, 1993 

Mr. Michael Ash 
Attorney at Law 
760 N. Water Street 
MilwaUkee, WI 53202 
Mr. Andrew R. Running /·. 
Attorney at Law 
200 E. Randolph Drive 
Chicago, IL 60601 

141002 

Ra: Case No. 93-C-325 Milwaukee Die Casting v, Fisher Control• 

c~urt trial 

----· referred to above, 

on Tuesday, o~tober 24, 1~95 

\dar fo-r said day • 

l co<.trt calendar. 

that the court 

0"!\ Wednesday, october 25, 1995 in Courtroom No. 284 

Federal Building, ~!waukee, Wisconsin, before Judge John w. 
Reynolds. 

V~ly~:x 
Rita zv,~~Clerk 
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Mr. Carmen D. Caruso 
Attorney at Law 
30 N. LaSalle Street, i3000 
Chicago, IL 60602 · 

~ -- -

~· Richard Sankovitz 
Attorney at Law 
lll B·. Wisconsin Avenue, !2100 
Milwaukee, WI 53202 

Dear Counsel: 

296 Fede~al Building 
Milwaukee, Wis. 53202 

Telephone:(414l 297-3188 

October 17, 199~ 

Mr. Michael Ash 
Attorney at Law 
780 N. Water Street 
Mihtaukee, WI 53202 
Mr. Andrew R. Running/·. 
Attorney at Law 
200 ~. Randolph Drive 
Chicago, IL 60601 

li!l002 

qM~' 

Ra: Case No. 93-C-325 Milwaukee Die Casting v. Fisher Control• 

Subject: Change of date for court trial 

The __ _.!:c~o~u~r_:t_t:!:;.r~L~· a:;l!:------ ~efe~ed to above, 

which was scheduled at 10:00 a.m. on TUesday, October 24, 1?95 

has been removed frO'III the court calendar for said day 

c:::J at: the request of---------------

~ because of a conflict on the CO\'-rt· calendar. 

This letter ~11 serve as notice that the court 

trial is hereby rescheduled at _..::1,_0.:.;:0,_,0<-.:<a"'.m=.-_· _ 

on Wednesday, October 25, 1995 in Courtroom No. 284 

Federal Building, Milwaukee, Wisconsin, before Judge John W. 

Reynolds. 
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Co~ymsiledtoattomeyafor .. TED STATES DISTRICT COUR',.,. 
parties by the Court pursuant ~ 

tofed.R.Civ.P.77(d).~-~EASURN DISTRICT OF IIISCOliSill 

COURT :'illiUTES Deputy Clerk ____ Lt?~~~~~----

DATE: __ --~9~-~6_-~95~---------

CASE !10. ___ 9_3_-~c_-~3_2_5 ______ ___ 

110!1. .IDHN <! RF'NOT OS 

.. --Court Reporter ________ ~~---

"( 
( 

MILWAUKEE DIE CASTING, et al. 

( v. 
( 
(. 
( FISHER CONTROLS 

TIME CALL£0: __ 11-';:S:QO~"----TIME CONCLUDED: riD. 
NATURE OF HEARINC: __ ~S~C~H~E~D~U~L~I~N~G~CO~N~F~ER~E~N~C~E~C~A~L~L---------------------

./ . 
APPEARANCES: __ ~P~l~t~f~s~:~~C~a~rm~e~n~D~-~C~a~r~u~s~o~~3~1=2_-~3~6~B_-~8~3~3~0------------------

Deft: Michael Ash ~3-3500~ 
Andre,., & R. Running \lii2-86l-2000 

DISPOSITION:~----------------------------------------------------------

(NOTE TO LAI"I CLERK: Have certificates of interest been checked? -

Plaintiff's Exoerts: 

Defendant's Experts: 

Dispositive Motions: 

Discovery Cutoff: 

FPT: 

Est. Length of Trial: 1-;) 
10:00 a.m. TUesday, 

/ 
./ 

, and every Tuesday 
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03./27/95 

03/30/95 

03/30/95 

04/03/95 

04/04/95 

04/10/95 

04/21/95 

05/05/95 

06/23/95 

08/22/95 

......... 

TITLE 

Pisher'EI ~est~onses to Plaintiffs' Statement of 
Pacts in Opposition, to Defendant's Motion for 
Summary Judgmimt of count;il, I, II and III of 
Alllended Complaint (WITl!; A,T'l'ACHMENT) 
(SEE FOLDER #5 DUE TO SIZE OJ!' DOCUMENT) 

Plaintiffs' Motion f?r Le;!,ve to Pile Surrepl.y in 
Opposition to Defendant' :!I Motion for summary 
Judglll.eJ1t in Counts I, II and III of the Amended 
Complaint 

Plaintiffs' Surreply in Opposition to Motion 
for Summart JUdgment on counts I, II and III of 
Amended Complaint 

Motion to supplement the Record (with Exhibits) 

Fisher controls Internetional, Inc.'s Response to 
Plaintiffs' Motion for Leave to File Surreply 

Fisher Controls International, Inc.'s Opposition 
to Motion to Supplement Record 

stipulation and Agreed Motion to Bifurcate Trial 
and to Limit Liability Trial to Summary Judgment 
;Record 

Cancellation of Court Trial (SchedUled· for Hay 10 
1995 - hearing will be rescheduled at a later date) 

Decision and ORDER Granting Summary Judgment .in 
Part (Fisher's motion for summary jud~en~ against 
the plaintiffs' state l.aw cla.ilos is Granted, and. 
the state l.aw ol.aims are Dismissed; Fisher'• motion 
for summary judgment aqainet the plaintiffs' C:ERCLA 
claims under 42 u.s.c. S 9607(c) is l;lenied, but ii:e 
motion to limit those cl.aime to contributory 
liability rather than joint aifd several liability 
ie Granted •. Further, the plaintiffS' motion to 
supplement the record is Granted.) 

conference call at 9:30 a.m. on September 6, 1995 
befor Judge John w. Reynolds, to Discuss ~rthel: 
scheduling of this case, Court will Initiate the 
Call 
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78 
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81 
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02/3/95 

02/03/95 

02/06/95 

02/09/95 

02/09/95 

02/24./95 

03/10/95 

03/10/95 

03/11/95 

03/27/95 

03/27/95 

of Wisconsin 
case No. 93..C-0325 

TITLE 

Filed with the Clerk - Plaintiffs' Response to 
Motion for Partial Summary Judgment on counts III, 
IV, and VI of Original complaint 

Plaintiffs' RespOn!lle to Mo.tion for Partial summary 
Judgment on Counts III, IV, and VI of original 
Complaint (with Exhibits) 

Fisher controls International, Inc.'s Answer to 
Plaintiffs' Amended counts I thru III 

Fisher contorls International, Inc.'s Memorandum 
in support of . Partial summary Judgment as to counts 
I thru III of Plaintiffs' .Amended Complaint -
(SEE FOLDER #3 DUE TO SIZE OF DOCUMENT) 

Fisher contorls!nternational, Inc.'s Motion 
For Partial summary Judgment 

Plaintiffs' Reply to counterclaim 

Plaintiffs' Response to Defendant Fisher controls 
International, Inc.'s statement of Facts 

Plaintiffs' statement of Facts in Opposition to 
Defendants• Motion for summary Judqm!3nt on Counts 
I, II and III of Amended Complaints with Exhibits 
attached 3 Volumes 
(SEE FOLDER #4 DUE TO SIZE OF DOCUMENT) 

Plaintiffs' Memorandum of Law in Opposition to 
Defendants's Motion for summary Judgment on Counts 
I, II and III of Amended Complaint 

Reply to Plaintiff's Response to Fisher's statement 
of Facta in Support of its Motion for Partial 
Summary Judgment on all cercla counts (I thru III) 

Fisher controls International, Inc's Reply to 
Plaintiffs' Opposition to Fisher's Motion for 
summary Judgment 
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63 

64 

65 

66 

67 

68 

69 

70 

71 

73 



FOLDER 2 

MTT.Wllt,IJ'JQ![f!t JlTB_ C•BTTHQ CO. y,. pTSfiBR QON'TRQT.S. TNJ:UBB!!!'TXQN!t,I. THC. 

D.M:B. 

12/22/94 

01/05/95 

01/05/95 

undated 

01/10/95 

01/10/95 

01/23/95 

01/24/95 

01/25/95 

01/26/95 

01/26/95 

01/26/95 

TITLE 

Fisher Contl;-ols International, Inc.'s Memorandum 
in support of Its Motion for Partial summary 
Jud!llllent (with Appendix) 

Notice of Filing' - Plaintiffs' Reply in support of 
Motion for Leave to Ali!end Complaint 

Plaintiff Iii' R.eplll' in SUppO~ of Motion for Leave 
to Alllend COIIIp~aint (With ~~f!davit of Carmen D. 
Caruso and two pages of RObert E. Glaser's 
depos!tion dated 11/9/94) 

stipulation (regarding taking of expert witness 
depositions and inspection after January 20, 1995) 

Motion for Leave to File Sttrreply in. Opposition to 
Plaintiffs' Motion for Leave to Amend Complaint 

Fisher controls Xnternatiomtl, Xnc. 's $urreply 
in Opposition to Plaintiffs' Motion for Leave to 
Alilend Complaint 

Motion for Leave to Defer Briefing Schedule on 
Defendant's Motion for Partial. summary Judgment 

Fisher Controls. International, Inc.'s Motion for 
an Extension of Time 

ORDER (Order J)l!ltl~d .Jl1lgust 30, 19!14 is amended as 
provided. in the stipulation of the Parties filed 
on January 23, 1995) 

DECISION and OJU)ER Denying in Part. and Granting 
in Part MotiQJl tc:i Alilehd Complaint (plaintiffs' 
motion to a.endtheir·complaint by eli:Diinating 
their stater law cl.aillls, iii! nENIEn; plaintiffs' 
motion to amend • Co~b I. th:rough III in their 
complaint is dl'tANTI'![); plaintiffs' motion for 
extension of time. to file its response to the 
defendant's 'motion for summary jud!llllent is GRANTED) 

Notice of Filinq (of plaintiffs' Amended Complaint) 

Alllended complaint 
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SCHEDULING CONfERB.N. CB· QI.t. 

0 
XI. C• Fa1111 No. II (Z..,. Soft. LtS:II 

· roa mit 

EASTERN ~lSTRICT OP WISCONSIN 

MILWAUKEE DIB CASTING, et al. 1 

PISBBR CONTROLS, et:. al.. NG. 93-C-325 

TA.KE NOTICE tbat the ~ casellu blll!l nt iG:' conference call . 

at 9:30 a.m. , 011 Wed., Bept:e!!ber 6 ,19gs, before Judge John w. 
Reynolds, to discuss further llcheduling of this case. 'l'he court 
will initiate the call. 

Data August 22 

To 
Mr. Carmen D. Caruso 
Attorney at LAw · 
30 N. LaSalle Street, f3000 
Chica~, IL 60602 

Mr. Richard sankovitz 
Attorney at Law 
111 B. Wisconsin Avenue, t2100 
Milwaukee, WI 53202 

Mr. Michael Ash · 
Attorney at; Law 
780 .N. Water Street 
Mi.lwaukee, Wl 53202. ·( 

Kr. Andrew R. Running 
Attorney at Law 
200 E. Randolph Drive · 
Chicago, IL 60601 l1 £ 

!!: ic 
as~ 
~ ;;)> 

AUG 2 8 1995 · 
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IN THE UNITED STATES OISTRlCT ~mNt!fNEOILS!tY M 

FOR THE EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE Dl& CASTING CO., 
SL YMAN INDUS-r:~IE,, INC., and 
THERESA A. SLVMAN, 

v. 

FISHER CONTROLS iNTERNATIONAl, 
lNC •• 

Defendant. 

Clv11 Act~~ ~o~9~~~-vi rm 
~~·~ JUN Z 6 19.95 lYJ 

GODFREY & JWiN, S.C, 

DECISION AND ORDER CRANTINQ· SUMMARY JUDGMENT lN PART 

In this case, the plaintiffa, MUwaukatl Die Caat!ng Co. and the die 

ca:sting plant's present own$r$; ~ue the plant's former owner, Fisher Control! 

lnt&rn8tional, Inc., because the plant property fs contaminated with PCBs. Milwaukee 

Oie Casting and its owners allege viQiatlona of the ComprehiH'15iv~ Envlronmemal 

Aesponoe, Compon,ation, and Uabillty Act <"CERCLA"l, 42 U.S.C. i 9601 (9)1 and 

stata law breach of contract, ml5representatlon, and fraud cl~tims. Fisher Controls 

has fi led two motion,; for partial ~ummarv Judgment which, together. request that the 

court dismiss ~II of the plaintiffs' claims. In the first motion, Flaher Controls asserts 

that the ilErte law claima tH& barred by the eppllceble &tatute of llmltatlona, and ~hat 

motion I$ granted. The othor motion nuerto that Flther does not meet tile definition 

of a llablo party under CERCLA, and so thi CERCLA claim snould be dlsmlssett; ur, In 

1 
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and so 'their CERCLA claims should be di&mlssed; and finarty, that any cl~{ms ror 

CI!ACLA liability which Lhl& court allows agein$t Fisher Controls should be for Its 

proportionate ahara of the clean-up eosts, and not for full (i.e. joint end several) 

liability. The motion for summery judgment against the CERCLA olelma anall be 

denied, and all CERCLA clatms st\111 romaln In the caro. Howaver, the court agr .. s 

that the plaintiffs' CERCLA cl1ims should be limited to contributory liability. end not 

)oint and several liability, and so that (lnrtion o1 the summary Judgment motion shall 

be grantBd. Thus, an of the plaintiffs' CERCLA conulbutlon claims ramaln. 

I, PACTS 

lhe pertles do not disagree on the facta of thi:~ crs:so, but th&y differ 

dras~icelly over what factual inferences to draw end what legal oon~luelona to make. 

Milwal.lk&e Ole Ca&ting Company, a Wlceoncln corporation from 1go9 to 

1976 ("Old MCCC"l, and a Oolaware corporation from 1975 to tl'le pr4tsent t•New 

MDCC"}\ hac for decadea supl)lltd Fisher Control$ lnternatlonRI, Co. ("Fisher 

Controls"). with aluminum and zinc die castfng far man_utacturlng regulators and 

control valves. Th& SchroAder family owned aM managed Old MDCC untll Fi1her 

Controls SCClUireCS It In 1978. Monsanto Company ("Monsonto") wu Fl•htr Controla' 

p~rent company from 1!59 to 1992. 

1 At all relevant times, Old and New MOCC have been located on two 
parcels of raal property at North Holton and West Hubbard Streetl in 
Milwau~eee, Wisconsin. 

2 

----· -·----·-· 
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Fisner Controls did not want to risk buainesa disruption from Its largO$t dlo casting 

vendor, and seeing that Old MOCC had been 1 profitable concern, decided to buy out 

the Schroeder family. for tax purposes, Sel'lroecter end FlshAr Controls structurAd the 

sale In two Parts, Flrst, a New MDCC was Incorporated In DelawArA In Oacember ot 

1974, end then en January 13, 1975. Fisher Control' acquired all New MOCC shares 

In exchange for the promise to transfer to New MDCC the bu:ilnes:~ and assets ot Old 

MDCC, On January 14, 1975, Old MDCC deeded Its bualnesa end assets to Fisher 

Controls, which immediately deeded them to New MOCC. 

Fisher Corltrol; owned all of N•w MDCC'a ~:hate& from January 13, 

1975, until February 23, 1982. Fisher Controls' manufacturing vice presldent, Jamea 

Boyd t•enyd" ), became president of New MDCC, and Fisher Controls' president and 

Its chief financial officer served as members o1 the New MDCC board of directors. 

However, ne.w MOCC formally maintained a np11n1te corporate existence, anc;t 

remelnea' adequately cepltell.red as a going, Independently visble business. In fact, 

MOCC profited during Fi3her Controls' stock ownership, tetired debt, invested nearly 

two million dollar• in capital QXpondlturca, and lnercesocllt~ cosh resorves. MCCC 

prapQT&d ita cwn yearly budget and forecasts, paid its own bllls, collected Its own 

accounts receivable, paid Its employee sarer/ea directly, and maintained a ptnlion 

plsn separate from R&her Controlc. 

Havlno little or no experlenca In g!e casting, Fisher Controls took limited 

actions rsgarding most of the operations at New MOCC from 1975 until 1981. The 

New MDCC board of dlreetors (all Fisher Controls personnel) chose Old MDCC 

4 
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employee. John Wheeler, to bo the Naw MOCC ganarel menegor and executive vlc;o 

prG~ldant . Flsl'\er Control~' manufacturing vice-president explained: 
' •; ,;. 

Otl'ler than a user of die ca~tlngs, we had no expertise 
within the Flahe'r organization relating to the manufacture of 
die casting$ •• , • 

Mr. Wheeler had beoorne Mr. Schrader's [sfc) under$~udv In 
a brood aenae in the mar,age'!'ent of the bY&Ineas, end 11 
wea Mr. S~hrecf41r'a [aiel' recommendation tl'!at we neme Mr. 
Wheeler to tho rosponelblllty for 1he operation of the 
company ••• . 

And again, I would ampha&l2t that we looked to him 
ot necessity beeBuca we didn't ha\re those klnd of 
capabllltlas and th•t becl!luse we didn't have those 
capabilities~ the opararlon of the eomp~~ny rAmalned 
strongly In the hands of the people who had really heen 
rfitsponslbie tor It before •••• 

(Boyd Cep. at 75· 78.) 

.·. 

From 1975 until his retlremcmt In the late 1S70's, Boyd acted 8$ flletM~r 

Controls' contact point for monthly flnaMiels from New MDCC. F13her Controls 

authorized New MDCC to: moka certain levels of capitol expenditures on Ita awn, but 

whQn expQnditures •xceadad tho&e· levelt, New MDCC neadect Boyd's authorization. 

Boyd, In turn, could authorize expenditures up to e certeln level, and then woulcf have 

to 8dvance them to his boss or to the Fleher controls board . Boyd 4Ucplalned that 

Wheelet contaetetl him when there wM 11n ~rmpnrtAnt iuue to be ruolved or sonie 

report on a specifi~; l!ccumplishmtnt such II$ achle~vtmlent of budgat or tlchlevemem 

of sales. n (ki. et· 61.) Other thlll'\ thet, 11Mr. Wheeler wes baslcelly independent In 

the direction ancl operation of Milwaukee Ole Casting Company, and was guided by 

5 
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[Boyd), es president, and by the beard of ctfrectors, who wcro Flener Controls 

officers, only In the very broad responsibllltles of the company operation: (~} Boyd 

testified in his depnsitlon that he did not remember ever being told of environmental 

problems or of ttle use or clean·uP of PCBs at MDCC. 

After Boyd retired. Lerrv Kruse !"Kruse~ I, the director of servlca 

op&retiol"s at Fisher Controls, •toolc on responsibilllV for Milwaukee Ole. • (Kruse 

Dep. at 1 3.) As Kruse explains the situation; "MIIweuk.ee Ole, on a dav·bv·dev 

cltuation, !)retty much opercted autonomously of Fiaher Controls, but es ell 

corporation• require, It had to have someplace to report Into, ao I was assigned the 

respontlbllity." <J.d... at 14.) Kruse took In financial rtporta and handled capital 

expenditure request&. 

During Wheeler's tenure a& general manager, from 1975 to 1981, the 

(;ompanv begar) to flush out the hydraulic fluid In Its die casting eQuipment. Suess 

testifiod that Wheeler put him in ch1rge of cleaning out the hydraulic linea to girt the 

PCB levels down well below tho moxlmum of 50 p~rts per million ("ppm'~~), After 

flushing the llnos, Suess gat them all below the maximum allowed by Jaw. The 

flushtd·out liquid was stored In barrels, and Suess turned to Monsanto omployee, Dr. 

Craddock, for advice on how to ltore and dlapoaa of thou b1rrela. They were put In 

a well-marked PCB stor~ge area, quite vi$1t:llt to lhoU who toured the plant. Suau 

expta1nea tnet no one from Fisher Controls had anything to do with the actul'll 

fiU$hing of the PCB flull.ll. 

6 
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Fisher Controls took a more active role in non·PCB plant sa.fety matt•rs. 

An Insurance company Inspected New MDCC on a b/montl'lly basis, ana sent reports 

lo Fisher Controls. When Wheelar did not aot gromptfy on safety recommsn~attons 

regarding noise and other non·PCB related hazards, Fisher Control' wrote hin\ to get 

moving on the3e s111fety me~3ure$, 111nd he did. In July t~f 1977, Fl.$her Controls aent 

a Jetter to Whoarer tolling him to fill out a Monsanto quc3t!onnoire on 'M)Ste disposal 

need&, and on Augu&t 21, 1978, Flahar Controls' environmental operation& director 

requestad a 1ummary of New MOCC's proJected envlronmantt! costs for 1978 and 

1 979~ ,n addition. Fisher Controls' parent, Monsanto, c:onducted quarterly OSHA 

Inspections at New MDCC. 

In Mav 1881. Whaeler died suddenly, and Fisher Controls found Itself 

wlth e oub~idiary ln need of help to fill a "big hole In the org~nlzotlon ." (l<ru:l$ Cep. 

Dt 26.J Although personnel et Fisher Cor.trola thought of New MOCC aa a 

11Stepchlld•, end trled to keep their distance from New MDCC a3 customor ond e 

parent corporation, Fisher Controls had to take reaponsiblllty when Wheeler diad. So 

th~y aent Arthur Rogers 1•Rogera"), ~ Fisher Controla manager with a background In 

personnel management, to New MDCC es the Interim general manager. Rogars also 

maintained his title at Fisher Contrors, and l'la understood that his mandate was to 

oversee union contract negotiarlons and to "evaluate the staff or go outsld' and 

Interview candidates as possible SUCCie$SOF8 to the QM paaillon. II (Aogers Dep, It e.) 

Although Rogers ec:qulred bottom·llr:te r~spon~ibifity for the dey-to-day opcrettor1s of 

the pfent end Ita profitability, ho knew notnlng of dla caatlng, and relied heavily on its 

7 

- - - ·-·-··· - ··- · . 

S I11i1 'i OI>!V1X'IIIJI oo~Z 199 ~lC XV~ Gz : 11 NOM 96/9~/90 



A072A 
(II.W.I/82) 

600~ 

employees to continue their thux far successful operations. Rogera atayed. out of all 

msgotlstions over orlclng and sales to Asl'ler Controls because he felt he could not be 

obiet:tlve in his dual rCJie as Fisher Controls employee and New MDCC general 

mam,gor. F\ogera reponed to Kruse at Fisher Controls, who described himself during 

that periad as In 11 "caretaker role to makt sure that day~by~day operations were 

going on In th& semo fashion os before {Wheeler's death],~ (Kru$e Otp. at 50.) 

Krun repor1ed to Fisher Controls' head of North American operations, Jim Teegerden 

!"Teagarden"). who had "ultimata rocponsiblllty [for Flcher Col'ltrols) throughout," 

ua.. J!t 49.) 

Kruse testified tnat tl'\ere came a time when he IMrned that there were 

PCBs at New MDCC. and he dlscussad It with Rogers and Teegarden. Kruse said ha 

did nat know thot hydraulic lines had been flushed, but he knew that barrels of PCB· 

laden fluid neadad remove!. He received status reports on PCB remove! from Rogers, 

and pas6ed them on to Teegarden. As tho months paseed, Fisher Controls decldtd to 

s911 the plant, and Rogers' role changed to Of\& of overueing removal of barrels of 

PCB fluid and thG sale of the company. In a lenethy handwrlnen lener to Kruae at 

Fishet Controls, Rogers Indicated how frustrated he was with Flshor Controls' lack of 

assistance an the PCB removaL In tate 1981, Suess Informed Rogers that ther• was 

some potential for PCB hazards on the grounds-tloth out&lde undef the now-paved 

parking lot, •nd lnsld• In ~he die castin& area, bul RoQens doe• not specifically 

remember whether he told Kruse or other Fisher Controls per$onnel ebout the 

8 
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potenttzsl problem. No steps wsra taken to confirm nt deny the contamina~ion 

posslbUity. 

In the fill It of 19~1 8nd early 1982, George Srvman de~lded th&l his 

company, Slyman Industries, lnc.s would buy Ne~ MDCC. For tax p1.1rposea, Fisher 

ControiG again became the record owner of the property from December 24, 19.8t to 

February 23. 1982. Ort January 7, 1982, the United St11tcs Environmental Protectlo(l 

Ageney (the "EPA") issued an adminlatratlve complaint against Now MCCC for PCB 

regullltOry vloJatiOT'IS found durino an lnapeetlon of the plar'lt almost two veara earlier, 

on April 21. 1980. Counsel for FIAt'ler Controls Informed the EPA that the PCB 

hydraulic fluid hild been remanu from the machine¥ and dispose<: o1 properly. and 

the case wu eventually resolved whh a 4't,500 fine. George Slyman's attorney was 

informed of tne EPA Gomplefnt In January 1982. The- tron~fer took place 

nonetholeaa, and en F•bruary 23, 1992, Flaher Control3 ~old ell of'"'= common 

shares of New MDCC to Slyman lnduatrlu and tna proporty to Theresa SlymaM, 

George's wife-although the Slymans wtrt successfully able to repre;ant to the 

Internal Revenue Service that they 11ad offtctively taken aver Now MDCC ea of 

oecamber of 1981. 

Section 14 of the contra~ daflneCf the agreemel'lt Slymsn and Fisher 

Controls had made r~gardlng Flshtr Centrals.' future llabiUtY to the Slymans for Pea 

oon'tamil'letlon at Milwaukee Die: 

a The common stociC of Slyman Industries i~ wholly owned by members of 
the Slyman family, and Slyrnan lndu$triu ow,a all shares in New MDCC. 
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The Company ha& r&eell!ed a complaint and 1\totlce of 
OpponunltY for Hearing dated January 7, 1982 concerning 
alleged violations of the Tol(IC Substances Control Act 
ari$ing out of alleged ccn~entratlons of PC!l's within Its die 
casting ma~,;hlnes. The Company also reeelvact a. letter 
deted November 2B, 1975 from the Oapartm~nt of Natural 
Resources, State of Wls~;onsin, advising of an apoarent 
\llolation of WPDES permit no. W1·0001 465 and 
aubsaquentfy under let!$1' doted D~~Cember 10, 1975, the 

. Company epprlaed the Department of the zctlons taken to 
cc>rr&et any violation. • • • [A!ny vlol~tion of ony law, rule or 
regulation In existence on the deto of the closing erl$lng out 
of the use by Company of PCB'a prior to tho closing ahell 
be the obligation and recponalbirny of the.Seller. Any 
personal injury claims against !hG Company ar th& liuyer 
arising out of the uae by Company of PCB's prior to the 
closing shall remain the obligation and rasponslblllty of the 
Salle.r as provided nerain .••• .Seifer's obligations under this 
Section 14 $h~li terminate on December 31, 1S84 as to die 
~;asting machines· end on Oec~mber 31. 1989 as to other· 
property ellcapt for claims asserteci bY Buyer In writing prior 
to such dates. 

IDee. 23, 1995, Fiaher Mem. Ex. Eat 15·16.1 

On DecembGr 23, 1983, New MDCC wea tested for PCB conteminatlon. 

All results for die casting machine& fell below the federal maximum of 50 ppm. 

However, four sreu of the plant tsatsd at PCB concentrations ranging from 75 ppm 

10 2.800 ppm, and tha sewer below a die casting machine tastud at 55 ppm. In 

Februarv 1984, Slyman lneustries' lawyer wrote Fisher Controls gl\ling formal notice 

of Slvma11 Industries' claim for Indemnification for tutura PCB tQstlno and eleanup 

co$!$ at the entire MDCC facilitY. Slvman Industries ac1VIsed Fistler Conunts that 

thoro were thirteen ereoe of ooncarn, and that mora tcat5 would be t6ken beceusa 

employees had disclosed that oil hod baen dumped behind the factory years ago. 

Fishar Controls responded with a request for detailed Information regarding PCB 

10 
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ccncern1 and the need for Additional action, but rocelved no further correapondenco 

on the subj.:tct of PCB c;ontamlnatlon for tM next seven years and eight month#, 

lo September t 991, New MDCC'S lender'~ anvlronmental consultant 

found PCB cont!lmlna~lon on New MOCC'a concrete and wooden floors. utility 

tunneta, sewer trenches, aolls, and other locations on lh~ premises and on the 

property. On November 4, 1992, Slymen lndvatries again contacted Fl1her Controls 

regarding the contaminant&. Slymen lnduttrin end Thereaa Slyman have hlre(f 

environmental consurtants to audit the new MDCC property. The consultants 

estimated the costA of decontamination to excead 41.6 mllllol'l. 

On A~rfl12, 1993, Tht~r4U~R Slyman, Slyman lnd\Jt1rlea, and New MDCC 

filed this suit egaln:st Fi1her Controls. 

The court muat Qrant a motion fot aummtSrv judgment If the pleadings, 

depositions, answere to lnterrogetoriea, ~dmlnlons, and affidavits "6how that there Is 

no genuine Issue e~ to eny materiel fact end that the moving party Ia entitled lo 

judgment at a matter of law." Fed. A. Clv, P. 66(c). The party moving for ~ummary 

Judgment has tha Initial burden of userting tht •batnce of eny dlapute of materiel 

fact. Celmex corp y. Catrett. 477 u.s. 317, 323 (1986) . To w ith1t1nd aummerv 

Judument, however, thl non-mnvinQ partv "must set forth specific faets 5howl"; that 

there Is a gemJlnttlasue tar ulal." Fe(i. f\, CIV. P. ~6(el . Tha court muAt. nrsw au 

reasonable Inferences that a fact flnder could aummo11 from t h11 record In favor o1 t he 

non-moving party. Jobnoon y. Pslksr, 891 F.2d 136, 139 l?tn Clr. 1 989) , This Is ao 
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Payl fire & Marina Ins, Co .. 985 1'.2c! 323, 327 (7th Cir. 1993). 

A. $TATE -~~W CLAIMS 

Th~ plalntlffe have aued lor bre~ch at contract, negligent and st!lr.~ 

liability mlsr&Qresentatlon, end fr~ud undor Wisconsin law. All !hrue are barred bY the 

applicable Wisconsin statutes of llmltoti011s, eac:h of which Is aix years.• The_ 

plaintiffs causes of action arose no later than February of 1 984' when they 

r11scovered their claims and demanded that Fisher Controls Indemnify them for testing 

ancl cleanup c:nMs. Yet the plaintiffs chou to walt to determine the a><tent of tho 

D05$lbl~ PCB problem umlllat& 1981 end early 1992. TMy did not sua until 19!13. 

The six-year 11minl\lon8 periods hDd long ~Inca run. Fisher Controls' motion far 

$uminary judgment against plaintiffs' &tate law cl~lrn~ I• GRANTED. 

'Section 893 .. 43 of the Wi$consin Statutes grants an aggrieved party six 
ve~ra from the date of accrual to sue on a contract. 

Section 893.52 of th& Wisconsin Ststutes affords a six-year limitations 
period for non·eontraet aetions to recover damages for an Injury to property. 

Section .B93.93(b) a lao provlcfn for a aix-year statute of limltation3 for 
fraud, which ia daamad to have eccruod upon discovery of the facta 
constituting tho froud. 

'ThEI contract caun of action accrued evon earlier-from tha moment the 
allr.gE!CI breach occurred. SU CLL Au~e. Ltd. Pirtparahjp y. Arrowhead f'ac. 
eo.m., 497 N. w .:Zd 1 1 5, 1 17 !Wia. 1993) (breach of contract eau11e of 11ctlon 
accrues from the time tha breach o~cure, 1ven if the facts of the breach are 
not known by the party having the right of action). 

12 
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B; CEBCLA klAIMS 

Fisher Controls ti8S have asserted three bases 1or ~ompleto or partla~l 

aummary Judgment on the CEPICI.A claims. First. It contends that It Is not liAble as an 

"owner or .operator• unde( CERCLA. Secur1d, It argues that Theresa Slvman and 

Slyman lndu:~trfes do not navo standing to t8$'rt a CERCLA violation. Finmlly, Fisher 

Controls asks the court to daclore thia a case of contribution for oloen·up costs rather 

than joint ~nd aaverall11b\llty. 

1. "Owner or Ooerator" liaQil!rv 

CfRCLA liability re~ts; with •any persQn who at the timQ of disposal of 

any hazardous substance1111 owned or operated anv taclllty171 at which such 

hazardous 5Ubstances were disposed of."' 42 u.s.c. § 9607(a)(2). Present nw,ers 

of facilities are also tltsble as potentially responsible panles t"Pf\Ps"l "without a 

showing that they owned the prapetty at th~ time cf the release or that they 

contributed to the polluted conditions et the site." Willlem H. Rodgers, Jr, 

Enylronmcntal Lqw: Hazardous Wems and Subuoncu. vol, 4, S 8.12 at 668-69 

0The term "n~zordou~ substance" undef CERCI..A encompataes all 
substances and, pollutr:mta ~aslgnated as high ri:sk Ynder other onvironmentDI 
lswa, auoh as the Clean Air and Wotor Acts, the Solid Weste Oiaposal Act, and 
tho regulations. 42 U.S. C. I 9601 (1 4); 40 C.R.R. S 302. 

7 42 U.S.C. I 9601 {9l formally daflnas 1 •facility• a; a building, structure, 
site, or area "where a hazardous substanea lias bean depoaited, stored, 
di&po&ed or, or placed, or otherwise come to be located.· 
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nM21: 42 U.S.C. l 98071a)(4l.' PCBa are hazardous substance within the meaning 

ot 42 U.S.C. I 9610(14) and 40 C.F.R. I 302. 

The terms "owner" and "operator" oo moatly unclarifled In CERCLA, 

which was the protJvct of brisk legislative negotiations In 1980. On flrat glance, 

ownership aeem& an eeay que:stlon In this ca&a. for Fisher Controls owned an ot the 

acoek In New MDCC for six years and on two brief occaslontt 11lso owned the 

property upon which New MOCC aet. Courto heve 1\0t applied owner and og~111tor 

liability quite so broadly, howavar, and ao tho plaintiff& must come forth with 

P.VldeMe which meets one· or more of man.y testa for determinlng whother Fisher 

Controls was an owner or oporatot under CERCLA. The following aub&actiona 

discuss those tests end.thelr applications to this case. 

a. Bacord Tltle to propetct 

Generally, one who own~tJ record titla to a facilitY and propertv when 

I'I8Z~rdous sub~tancu wers disposed of on thet property Is liable n en owner under 

CERCLA.9 However, CERCLA does not el(lend so far as to Impose liability on those 

who hav• merely taken brief record title to a facility aa a conduit in an acq~e~lsltlon. 

°Current owners are strictly liable without regard to caus~tion. New York 
v. Shore Btalty Corq, 769 F.2d 1032, 1044-1045 (2d Clr. 1985) (to interpret 
tha law otherwise "would opan e hu;e loophole In CERCLA.'s coverage. It is 
quite clc~r that if tho r;urront owner of • sito could Dvoid liability merely by 
hnving purcha~ed the atte after chemical dumping had ceased, waste &itas 
certainly would be sold, following the ceasatlon of dumping. to new owners 
who could avoid the liability otherwise requlrad by CERCLA. ") 

•rha dtfandants have not arguod tho.t they ora not liable undor CERCLA 
because no PCSs ware released into the environment during the period that 
they allegedly "owned or operated• New MDCC. 

14 
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5.ia JohnS. Boyd CQ. v. Botton Gu Co., 9Q2 F.2d 401 , 407 n.15 (1~t Clr, 1993) 

(parent acting merely es intP.rmedlate holder not liable under CERCLA es succee:~~or 

corporatiQn); Robertshaw Conuols:Cn. y . Watu Reg,uJ&tor Co., B07 J:. Supp. 144, 

150 {0, Me. 1 992) (refusing to Impose owner liability under CEf~ClA on tha basia of 

e on .. day period of title P05&esslon durlnQ a two~step seltts transaetlon). In this 

caee, Fisher Controls illod rec;ord title to the Old MOCC property for one day In 1975. 

and to the Now MDCC property for two months In late 1981 and early 1982. Fisher 

Controls claims that the court should find thllt thia ownerahip did not aufflce to make 

Fisher Controls a CERCLA-Iiablt pany. But as dl$eus&cd pel ow, FISher Controls did 

not act meraly a~ e conduit during or fn between th••• lnatances of record 

cwnershlp, and so tha Issue of whether It was a CERCLA·Iiabla owner ahall go to 

trial . 

ll...fliirclng the CorPorate yell 

The majority of foderel appellate courts heve declared that CcRCLA does 

not imposo "owner" liability on o parent company of a wholly-owr,ed curpcratloo that 

dlspo;ad of hazardous wastos simply because of atoc" ownership , Jacksooy!!le Elec. 

authority v. BernUlb Cor~~· 996 F.2d 1107, 1110 I 11th CJr, 1993), United Statss y. 

Kayser·Roth Corp., 910 F.2d 24, 27 (1at Cit. 1&90), cert. donled, 498 U.S. 1084 

(1991 l: Joslyn Mtg . co. y I L Jamea Ji C2·• 893 F.2d SO, B2 l&th Cir. 1990), ~ 

~~ 488 U.S. 1108 11991 J; Courts rarely hold A pArent company or lndivld\Jal 

stocl<holder liable as en "owner• vnder CERClA unless the atalntlff can prove that 

corporete formalities have not beon observed so thet th! court shol.lld "pterce the 

15 
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corporate veil." .E...A:,. Lam:ford-Coaldala Joint Water Aythorjty y. Tonolli Coro1 , 4 

F.3d 1209, 1220 13d Clr. 19931: Joslyn Mfg,, 893 F.2d at 82. In order to voll-

pierce. courts must consider: (11 whether the subcidiarv failed to maintain adequate 

capltalltatlun; {21 whether tha parent and' subsidiary intermingled properties or 

accounts or failed to observt~ corporate formalities and separateness: C3J whether th• 

parent siphoned ful'lds from the subaldlary; end (41 wheLher the parent exercised 

pervaslva and actual control over the subsidiary. '° Ko!sor y. Roth, 724 F. Supp. U5, 

20 (O,R.I. 1989, A!fA 910 F.2d 24. Of theae factors, the plaintiffs have only 

p~ovlded evldenc:e of Fl&her Control&' control over New MDCC, ond the plalntlffa have 

correctly declined to argue that thia court should pierce the corporate veil under these 

circumstances. 

However, the principles of limited liability do not cnmpletely constrain 

CERCLA; Arst y. Plgeflners Welfare Educ. Fund. 2~ F.3d 417 (7th Clr. 1994); and a 

parent corporation Clln be found liable as an "owner• wh~tn cuuns find reason to 

deem It a successor carporetlon, and es en "operator· when the parent exercl&ed 

particularized control ovor the subsldlety. ,C,L, ~ The plaintiffs have asserted that 

Fisher Controls Is eub]ect to both types of liebility in this C'ese. 

1°Federal common law applies to veil-piercing quc3tion~ in CERCLA oesea, 
but WisconGin veil-piercing conaldcrations parallel the federal comman haw. 
iu. Consymor Co·oo of Walworth Coyntv y. Olsen. 410 N.W.2d 21 t IWis. 
1 988}'. 
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First, T.hA {)laintrtts contend that whe.n Fisher Controla acquired Old 

MDCC. It aeQulrad Old MOCC't: llabilitiea. Generally, whao 1 corpor~tion tic;qulres tho 

ass&t6 of another, It does not acquire Ita llebllhlas. However, whl'n. tor e)(amplt1 the 

acquisition Ia deemed a do tocto merger, ~ucc~ssor liabilitY applies. Flshar Control&' 

acquisition af Old MDCC and ereatlon of New MDCC dld no~ ronuw the requirements 

of a~ merger, but the plaintiffe argue that Fisher Controls' ac;quisltiun should be 

considered a di facto merger and Fisher Controle ahould be held lleble for the 

conduct of Old MDCC ac .If It were a merger~. See. e.g., HBW S')l!, v. 

'tfa3hjngton Gas light CoL, 823 F. Supp. 318, 334-36 (D. Md. 1993). The de faetq 

merger concept "Is a }udfr.i~tl!y creat&d vehicle that cpurt$ sometlrnes uaa to treat 1n 

f:IS$ets acQuisition as If It were a merger. • . . Jn largA m4uu:ure, l'!)pliclltlon dapend1' 

on how a coun views both the facts and thlt eQuities of an Individual situation. • 

Lorry 0, Soderquist & A.A.. Sommer, Jr. Um:lerstandinw Curooratlon Le~. at 241·42 

{19901 (footnote omitted!. 

In this Oi)SG, Fl3hcr Controls creetod what commentators cell a •thre~ 

cornered• or "triangular" merger by forming a subsidiary and then hevlng the target 

corporetion (Old MDCC) marge Into tht subaidlarv (New MDCC), wtth the 

sh&renold&rs of Old MOCC recolvlng ctock In Monaanto (the parant' 'a parent) In 

&)(change for Ole! MDCC' a business and assets. SAa !11.. However, that does not 

mean that corporal~:~ furrn111itin 1hould automatically be esehewea end a de toexg 

merger decler~d. Tl\e elements this court muat consider in analyzing allegations or a 
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de tecto merger are: (1) continuation of the antarprise by the acquiring corporation; 

{2) continuity of shareholders: [3} dissolution of the $tiling corporation; and l4) 

assumption o1 operating liabilities by the purohasin~ corporation. UL~ .t:iJ.1.nCt 

Qsmmator Cornm. y. Babcock & Wilcox CQ, 863 F. Supp. 879, 883 [E.D. Wia. 

19941. In CERCLA ca:n:s, courts may il&O consider applying successor liability when 

the corporate mueture vvas created a1 an attempt to continue the burlnass of a 

company without taking on Its environmental f~bilitles. U.S. y. Corgllna Transformer 

~ 978 F.2d 832 (4th Cir. 19921. 

The plaintiffs argue tnet Fisher Cootrola' acquisition of Old MDCC fit1 

these elements baeeuse~ ( 1) Fisher Controls created New MDCC to continue the 

business wllh nearly the aeme personnel as Old MDCC; l21 Old MDCC's sn•reholder• 

.sold their shares In Old MDCC for Monsanto (Fisn.er Controls' parentl r;tor.k; 131 Old 

MDCC di5Solved; amJ (41 New MDCC assumed the operating llabllltlea of Old MDCC. 

The defendants contend that the plaintiffs misconstrue tho de facto rnergen theory In 

this case by Ignoring the separate corporate Identities of Fisher Controls and New 

MDCC. However, as discussed bolow, tho question of whether or not Fisher Controls 

"continued" the activities at New MOCC or New MDCC conducted tho~o acti\'ltle~ 

independeotly Is a qu~stlon of faet to bt r•aolvtd at trill, and tne court snalll'\ot 

dismiss 'tM dB taGto mergur theory of liability on summary judgment. 

• d., Oneraror Uablllty 

A parent company which actuallY controls the operations of a subsidiary 

is derivatively responsible aa o porent corporation ''operator" under CERCL.A. 

18 
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Lansford-Coaldale , 4 F.3d U09; ~nr-B.Qtb, 910 F.2d 24; Shore Beall¥, 7$9 F.2d 

1 032; ~ AW. 25 F.3d 417 (Individual stockholdor) . Courta of appeeta are clivlded 

over wMther I!IJ~horlty to control, rather than the exercise of 1nat authority. Ia 

sufficient. Comoara Donanev y. Bog!e, 987 F.2d 12~0, 1 254 (6th Cir. 1993), 

vaca ted on another Issue. 114 S. cr. 2e5&8 (1994) Isola .ahareholdar"l autnor1ty to 

control sufficient); Carolina Transforrner, 978 F.2d 832 !declining to exercise control 

should not be rl~werded when authority exiata); with lansford·Coaldale, 4 F.3d 1221 

(actual substantial control necessary);~. 910 F.2d 24 (same). The Court of 

Appeals for tha Seventh Circuit has not sot forth a test fore parent companta 

operator liab ility tot ita IUbtldlary'a CERCLA wro(lgdolnga. In a csso In which It 

founa that 8 eot'porate officer could be porsonally fiabll undtr CERCLA, it applied an 

"actual control" stand!lrd, ~tnd In tact. Indicated that the control neodad to be over 

ntturd itself, ana not merely over the corporat~n. AW. 25 F.3d 417. The 

diatingvi5hlng factor In this case is thast tht dtfemhmt is a parent ~crporatlon and not 

an individual Shareholder, and this court adopts the maJoritY view lh8l 8 p~rent's 

"operator11 controllnclu~cs a~ntrol over non-environmental daily operations. ~. 

Kmi!, 910 F.2d 24. Nevertnelesa. tho plointiffa heve estebli~hed enough evidence 

to m1et their burden under clthor teat. For Instance, whilo Whcclor waa the aoneral 

manager-choJ.,n by a New MDCC. board comprised of Flahtr Controls 

of11cers-Fi~har Contr.nts becllme actively Involve~ in supervising non-PCB related 

safetY measures. Fisher Controls waa noi merely a csumptng point for financial 

report5J e.s Flsh•r Controls would like the court to find. Fisher Conlrul:s uttr~unn~l 
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required envlronmontal coat reports and wDsta disposallnformetlon, and Fi5her 

Controls reClulred that New MDCC ack for approval before making a certain level of 

catmer expenditure. Once Whoaler died and Fisher Controls sent its own poraonnel 

rmmager. Rogers, to act aa New MDCC gener~tl manaaer, Reg !!Ire took on thD 

responsibility 1cr the dally operations at New MDCC. He dAalt with labor, di&poaal of 

the barrels of PCB, the ~al1 tu ~lyman Industries, Z~nd. as he l)ut It, "the bottom line." 

Rogers sent PCB-removal stetus rep~rta to Fisher Contto!s. Rogers Indicated In 

depositions thot he felt that Fisher Control$ wr:~s still his bo6$, ond he uxpre=s1ed his 

frustration with tha lack of aasl&tance he cncountored from Fisher Controls regurding 

tM PCB temoval and New MDCC aale. Sueu told Rogera thet the property might be 

r.nntaminated With PCB!, but Fisher Controls did nothing. Then facts are enough to 

foreclose summary judgmant in this. esse. 

2. Tileresa ~lyman and Slymsn Industries' .Standlna to sue 

Fisher Conlrols lmsi5ts that Theresa Slyman and Slyman Industries do not 

hava standing to mrllntain a CERCLA contribution or co~1 recov~rv action because the 

only respon3e co~t they have Incurred was t10,.260 in expert witness fe~:~s·for Jtobtm 

Parsons . iuKay Troojc Coro. y. United State;, 114 S. Ct. 1960, 1907 (1994) 

(costs incurred to pursue lltlga\ion agclnst other i111egedly responsible parties are not 

recoverable respo1uo costs under CERCLI\1 . Howeaver, Thorcs~ Slymon and Slymen 

Industries swora thet they hired Mr. Parsons for a dual purpo11-to provide export 

testimony 1nd to tnvestlgate. assess. an(! avaluata tl'la axtent of the PCB 

contamination and recommend futur• appropriate activities consisLent wl~ a N11tlcmal 
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Contingency Plan. The court accept& thla aasertior. aT1d rejects Fisher Controls' 

standing ~roumant. 

3. Cootrlbpt!Qn or Cpst Betovet'&Z 

f:lnally, Fisher Controls argues that New MDCC lind the Slymans are 

polentiiSIIY res~onslble pantea IJJRPal themselves. and therefore cannot assart 1 cost 

recovery claim aeeklng 8 declaration that Fisher Controls i:s ialntly and severally liable 

fer all response costs under sec. 9607(a), but must iosteed bring their cb:slm 8gBlnst 

Rshcr Control& as a contribution action under 42 U.S.C. i 9G13. Undar sec. 

9607(a~. ownere and operators ere jolntly and scverGIIy lioble for, jnter alia, 611 

"necessary costs of reS!)Onae incurred by any ••• parson consistent with th= nationnl 

r.ontlnoency plafl ." Jn contrast. see. 96, 3(ft allows any person to "seek contribution 

from any other persnn who Is liable or potentially liable" undar CERCLA "during or 

following" any civil action on liability, and than the court parcels out thA liability. 

Generally I a cuntributlon action takes piece after 8 jointlY and severally liable Plll'tY 

has discharged Ita liability end aoeks to recover f rom enother joilulv and tevclliiiV 

liable party en appropriate shere of the payment the f irst has been compelled to 

m!l<o. Akzp Coatjogs y. Aigner Corp., 30 F.3d 761 I 764 (7th Clr. 1994}; ~ 

Northwest Ajrlinns. Inc. y. Transoort Workgrs Union, 461 U.S. 77, 8?-88 (1981). 

Thus, when a CERClA-Iiable ,arty who has bean compelled by the SPA to romedlate 

sues anothar anaoanly lt~tbla PBrtV to recover e pro rata portion of the remediation 

c;osts, the Bctlon must be brought as a contribution action under CfRCLA, 42 u.s. c. 

§ 9613, not aa a cost recovery actio!'\ under § .9o07. Akzo Coating!. Inc •. v. Aig!).tr 
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96, 100 (ht Cir. 19~4), &.art· deo!ed, 115 S. Ct. 117& (1995): United Statu v . 

· Colorado & Eanaro R.R., 25 Envti.L.Rop. 20,309, 20,311 !10th Cir. 1Q941; Amoog 

Qll Co. v . BprdcO Inc., 889 F.2d 664, 672 (6th Cir. 1 989~. 

However. this case fJlll "ouuidA tha $tAtutory parameters established 

far an e.-:press tBuse of ectlon for contribution." UnlttC! Te<:hnologleA. 33 F.3d 96, 

S9 n.a. New MOCC and the Slyrmms are JtRPs who have ·5pontaneously Inltlateldl a 

el~nup without Qovernrnentol prodding," 1st The United States Supreme Court has 

explained thet CERCLA "expressly eutl'lorizes a causo of aetlon for c;ontrlbution In 

n 96131 and Impliedly authorizes a armller end eomewt·ust overlapping romedy In 

[t 9607].• ld.. Tht Co\Jrt of Appeals for tht Firat Circuit further explain• that •tn the 

6\IBnt the private-action plaintiff Itself Is potentially 'liable' to tho EPA for response 

costs, and thua I~ akin to a joint 'tortteasor.' section 9607Ca)(4.JlB) serves &I the mt; 

enforcement analog to me ' lmpleaaer· contributiOn action Qermltted undar saetlon 

9613(f) ." In re HeminQ.W~Y...il§.n§.P~Jnc.\. 993 F.2d 915, 931 !1st Clr.), caa. denied, 

114 S. Ct. 303 (19931. Thus, the plaintiffs have pursued an implied right of action 

for contribution under 42 U.S.C. i 9607(c). ~ Unittd iechoo!oglos, 33 F.3d at 99, 

nS. 

Contrary to tho parti0$1 contention,, tho 1act that tho court finds that 

the plaintiffs have brought their action pursuant to a rlght Implied by ue. 9607 does 

not resolva ThA rAal dlsaoreement- whether thi~ actlnr'l it one for a declaration that 

Fisher Controls Is liable to tht plaintiffs {or proportionate contribution or jolntlv 1nd 
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ttvaraUy liable for all coat& of rcmodiatlol'l. A fll'ldlng that Fisher Controls was an 

"owner or operator• under CERCLA would meke It Jolntly and soverelly liable for ell 

eotU of remediation ineuaed by an Innocent party, But when PRP~, such as the 

plaintiffs in this r.a10e, sue under an implied right of contribution, that Is oxactly what 

they are entitled to get 11 tnav Win. Thus, If thla coun ftnd!l FI~Mr Controls liable as 

an "owner or oporator•, the liability 1S for contribution, at least as to the plalntlffs rn 

this ca.se. 

Two policy issues also direct the court In this case. The pl~ i11tlffs argue 

that they ahould be rewarded for their •aponu~neo\Ja11 elton-up action by getting a full 

recovery-of-costs rather then Rm rota contribution claim. However, the plalntiffa aro 

not CERCLA.·lnnoecmt partlts. Wfilen the Slymans bought New MDCC, they knew 

that Old MDCC had used PCBS end that Naw MDCC needed to dispose of them, and 

thla presumably factored into the price they paid for the compMy. They have ltnown 

since 1983 that at least tour areas of tfle property were contaminated. and they have 

su6pected f~Sr-reuc:hlng contamtnatlcn. Now thev seek a declaration or llablll'tV 

agaln$t Fi&her Controls to ameliorete the minimal paat costs end the potentially huge 

future costa of clean-up. Thoy have InitiAted. a proomptlve strike, and there I~ no 

reaabn to put thorn In o b•tter position tn~n o componv who is under a consent 

decree to clean ul) ha~ardous weste. Further, even if ttte court were to allow tho 

pl~intiff~ to snk ful! cost n~eovery. Fisher ControiJ would likely bring a conulbution 

claim against tne plaintiff~ ;~fter incurring .311 fncpAn!CAA. CERCLA lA AlrA;tdy legendary 
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for the business It croatea for lawyer$, end tho court seea no reason to drag out this 

litigation any mora than neeeuary. 

M· MOTIQN TO SUPPLEMENT THE BECORp 

The plaintiffs have moved to supplamAnt tha record on summary 

Judgment with an affidavit of Gregory Slyman anachlng lanars and mamorancla aent 

bc:tween former New MDCC general m1m1ger, John Wheeler. and Fisher Controls 

management regarding organlntlonel chart• end personnel promotions 11nd transfers. 

The plaintiffs offered these doC1Jmenu u an indication thot Wheeler needed to get 

approval from Flener Controls to make personnel chonges. The defendant~ protest 

that these documants should be excluded as prejudicial because they were offered 

aftar Th!l discovery deadline passed (and thus after any witneuea could br~ deposed 

on theml and after full briefing on summary judgment. Further, they contend tnat 

S!ymBn ha:s ft1ll11~ to provide a sufficient foundation and authentication for the 

document5. Gregory Slvman simply &tates: "On M1uch 29, 199~. I reviewed a 

folder of documenta dl$c;ovcred by ~Obert Smits, thft cornptroll~r at MDCC. This 

folder contained organizational c:;haru of Fisher Controla' and MOCC'J lntrastructure • 

• • . Mr. Smits Informed me that he loc:oteci the folder • • • In e drower of lnactlv,. 

pm:onnQI files" whlla ha wac eearehlng for another personnel filo. (Siyman AH. 

H 3-4.) 11 The court haa alrudy rul11d th&t the issue of "control" will go to ulel 

without relying on thau letters. Tna documants shall be allowed at court trial. 

"The plaintiffs have not replied to Fisher Controls' opposition to their 
motion to supplement the record. 
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however, and the court ahall accord them the weight they m4)rit, t&kina into 

Gonsidetretlon tho manner and time in whlcl\ thoy wcte dlacovered and aubmltted. 

Ill. CONCLUSION 

Tnarafora, Fisher's motion fot summary Iud;ment against the l)laintlffa' 

nata law clalma Ia GRANTED, and tha state law claims are DISMISSED; Fisher's 

motion f01 summary judgmant against thA plaintiff&' CERCLA claims undar 42 U.S.C. 

I 9607(c) Is DENIED, bYt Its motion to limit those claims ta .:;ontrlbutory liebilltv 

raih&r than )oint and sevcrallhsbilitv I$ O"'ANTEO. Furth4t, the plalntlff.s' motion to 

supplement tht1 record Is GRANTED. 

SO ORDERED 1his ~~of~· 1996. 

tL~.~~-r Jot~n W. ReynOidi 
nltod States Dlatriet Judge 
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UNITED STATES DISTRIC! COURT 
EASTERN DISTRICT OF WISCONSIN 

Chambers of 
JUDGE JOHN W. REYNOLDS 

296 Federal Building 
Milwaukee, Wis. 53202 

Mr. Richard Sankovitz 
Attorney at Law Telephone:(414) 297-3188 

111 E. Wisconsin Avenue, #2100 
Milwaukee, WI 53202 

Mr. Carmen D. Caruso 
Attorney at Law 
30 N. LaSalle Street, #3000 
Chicago, IL 60602 

May 5, 1995 

Mr. Michael Ash 
Attorney at Law 
780 N. Water Street 
Milwaukee, WI 53202 

Dear Counsel: 
Mr. Andrew R. Running / 
Attornev at Law 
200 E. Randolph Drive 
Chicago, IL 60601 

Re: Case No. 93-C-325 
Milwaukee Die Casting v. Fisher Controls 

Subject: Cancellation of court trial 

The court trial 
----~~~~~~--------------' 

referred to above, 

which was scheduled at 10:00 a.m. on May 10, 1995 

has been removed from the court calendar for said day -

at the request of the court 

because of a conflict on the cat•rt calendar. 

The hearing will be rescheduled at a later date 

Sincerely, 

L;iJ 
Rita Zver , Deputy Clerk 

M~V 10 1995 
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UNITED STATFS DISTRlCT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SLYMAN INDUSTRIES, INC. and 
TIIERESA A. SLYMAN 

Plaintiffs, 

v. 

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 93-C-0325 

Judge Reynolds 

STIPULATION AND AGREED MOTION TO BIFURCATE TRIAL AND TO 
LIMIT LIABILITY TRIAL TO SUMMARY JUDGMENT RECORD 

Pursuant to Local Rule 6.07 and Fed.R.Civ.P. 42(b) and 56( d), the plaintiffs, Milwaukee 

Die Casting Co., Slyman Industries, Inc. and Theresa A. Slyman, and defendant Fisher Controls 

International, Inc., by their respective attorneys, jointly move to bifurcate the trial in this cause 

on the issues of liability and damages and to limit the "liability trial" to evidence which the 

parties have respectively submitted in support of and in opposition to the defendant's pending 

motion for summary judgment on counts I, II and III of the Amended Complaint. In support, 

the Plaintiffs and Defendant state: 

I . Plaintiffs have filed an Amended Complaint alleging three claims for declaratory 

relief against Fisher under the Comprehensive Environmental Response, Compensation and 

Liability Act (CERCLA). In essence, Plaintiffs seek a declaratory judgment that Defendant is 

liable for response costs which have been and will be incurred in remediating the presenee of 

PCBs at the Milwaukee Die Casting Company (MDCC) facility in Milwaukee, Wisconsin. 

' ,,,. ,, 



2. Defendant has answered the Amended Complaint, denying liability. Defendant 

has also filed a motion for summary judgment on counts I, II and III of the Amended Complaint 

(the "Motion"). The Motion is now fully briefed.' The Motion addresses the questions of 

whether Fisher is liable under CERCLA §§ 107 (a)( I), l07(a)(2) and/or 113(J) under various 

claimed facts and legal theories which the parties have fully briefed in support of and in 

opposition to the Motion (the "Liability Issues"). 

3. The Liability Issues raised in Motion are threshold issues in this CERCLA action. 

If those issues are decided in favor of Plaintiffs, the Court would then be asked to decide damage 

issues such as whether or not plaintiffs' claimed response costs are recoverable under CERCLA 

as well as equitable allocation issues ("Damage Issues"). On the other hand, if the Liability 

Issues are decided in favor of Defendant- either on the Motion or at trial -- the Damage Issues 

would be moot. 

4. In the interests of judicial economy, and pursuant to Fed.R.Civ.P. 42(b), the 

parties move jointly to btfurcatc the Liability and Damage Issues in this case. Hydrate Chern. 

Co. v. Calumet Lubricants Co., 47 F.3d 887, 890 (7th Cir. 1995). Courts have recognized that 

bifurcation of CERCLA cases into liability and damages phases is appropriate. E.g., Amoco Oil 

Co. v. Borden, lnc., 889 F.2d 664, 667 (5th Cir. 1989) ("Because of the complexity of 

CERCLA cases . . . courts have bifurcated the liability and remedial, or damages, phases of 

Defendant has also filed a separate motion for summary judgment on the state law 
claims in the original complaint which also remains pending al this time. That motion should 
not be confused with the Motion that is addressed to the CERCLA claims in counts I, II and HI 
of the Amended Complaint which is the subject of this instant motion. 
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CERCLA litigation.'); United States v. Wade, 653 F. Supp. 11, 15 (E.D. Pa. 1984) (bifurcating 

CERCLA action between liability and damages: "[A] finding of no liability would obviate the 

need for any evidence on costs incurred, resulting in an obvious saving of time and expense for 

all parties."). 

5. The parties jointly submit that bifurcation is particularly appropriate in this case 

because, in submitting their respective evidence (including exhibits and deposition testimony) in 

support of and in opposition to the Motion, Ute parties have developed a complete record on the 

Liability Issues in this CERCLA action. For example, on the Liability Issue of whether or not 

Defendant is liable as a "successor corporation" as a result of an alleged de facto merger, the 

parties agree that tltere are no questions of material fact and that the issue may be decided as a 

question of law. Likewise, on the Liability Issues of whether or not Defendant was an "owner" 

or "operator" of the MDCC facility from 1975 to 1982, the parties agree that the legal issues 

predominate over factual issues. Moreover, the Court may fully, properly and fairly adjudicate 

any limited factual questions relating to those issues under the trial standard of the preponderence 

of the evidence based on the exhibits and deposition testimony which Ute parties have respectively 

submitted. 

6. Therefore, Plaintiffs and Defendant jointly move pursuant to Fed.R. Civ. P. 56(d) 

that any "trial" on the Liability Issues in this CERCLA action should be restricted to the 

evidence (including exhibits and deposition testimony) which the parties have submitted in 

support of or opposition to the Motion. This motion is intended to permit Ute Court to adjudicate 

3 



\_ / 

the Liability Issues based on a record consisting of the briefs, factual submissions and evidence 

which the parties have already submitted in connection with the Motion. 

7. Limiting the first trial to the CERCLA Liability Issues, and restricting that trial 

to the summary judgment record, should promote the prompt and efficient resolution of what 

appears to the parties to be primarily a dispute of law. An early resolution of that dispute is in 

the interests of both parties. In the event that the Court holds that Defendant is liable under 

CERCLA, the parties will be in a better position to try the remaining Damage issues after further 

site investigation work is performed and further discussions are held with the responsible 

regulatory authorities. On the other hand, in the event that the Court holds that Defendant is not 

liable under CERCLA, the Damages Issues will be moot 

'i :l I Dated - , 1995. 

./··· /·· . .. : 

// .. //.1· -
r /t t. ~:_·) {/ caJ.!ut 

6ne of the attorneys for Plaintiffs 
Milwaukee Dte Casting Co., Slyman 
Industries, Inc., and Theresa A. Slyman 

James R. Figliulo 
Carl A. Gigante 
Carmen D. Caruso 
FORAN & SCHULTZ 
30 North LaSalle Street, Ste. 3000 
Chicago, Illinois 60602 
(312) 368-8330 
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Respectfully submitted, 

~n 'J /1 i " 
U/ /l.L/( LdY a# 

One of the attorneys for Defendant 
Fisher Controls International, Inc. 

Michael Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 



Richard I. Sankovitz 
WHYTE HfRSCHBOECK DUDEK, S.C. 
Ill East Wisconsin Avenue 
Milwaukee, Wisconsin 53202-4894 
(414) 273-2100 

(Inquiries May Be Directed To Mssrs. Figliulo 
or Caruso) 
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Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, lllinois 60601 
(312) 861-2000 

(Inquiries May Be Directed To Mr. Ash) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., SLYMAN 
INDUSTRIES, INC. and THERESA A. 
SLYMAN, 

Plaintiffs, 

-vs-

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

Case No. 93 C 0325 

Judge Reynolds 

FISHER CONTROLS INTERNATIONAL, INC.'S 
OPPOSITION TO MOTION TO SUPPLEMENT RECORD 

INTRODUCTION 

Plaintiffs did not produce the documents attached to 

their Motion to supplement the record in accordance with the 

requirements of Local Rule 7.07, nor did they produce the 

documents in response to Fisher's discovery requests. Instead, 

after fact discovery has been closed for over two months, and 

after briefing of Fisher's dispositive motion was concluded, they 

request the Court to "supplement" the record. with "newly 

discovered" documents based on the second-hand affidavit of 

George Slyman's son -- a person with no personal knowledge of the 

documents who did not even "discover" them himself. Plaintiffs' 

claim that their attempt to include these documents in the record 

is "without prejudice to Fisher" is absurd because none of the 

witnesses the parties deposed were afforded the opportunity to 

testify about these documents. 
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Secondly, plaintiffs' assertion that the belatedly-

produced documents "buttress" their position that Fisher was an 

operator of the MDCC facility under CERCLA is erroneous. This 

Court should deny plaintiffs' motion to supplement the record. 

ARGUMENT 

I. "Supplementing" The Record With The Belatedly-Produced 
Documents would Prejudice Fisher. 

Local Rule 7.07 provides that plaintiffs must produce 

within thirty days of being served with an answer "each and every 

document or report" that plaintiffs contend supports their 

claims. Plaintiffs did not produce the documents attached to 

their Motion to Supplement the Record within thirty days of being 

served with Fisher's answer. Indeed, plaintiffs did not produce 

the documents to Fisher until after fact discovery in this case 

was closed, and until after the conclusion of all fact 

depositions in the case. 

Contrary to plaintiffs' suggestion, Fisher would be 

prejudiced by plaintiffs' attempt to use those documents now in 

opposition to Fisher's motion for summary judgment. Fisher did 

not have access to these documents during fact discovery and, in 

particular, Fisher did not have the opportunity to explore the 

relevance of these documents, if any, during the depositions of 

the fact witnesses. Use of the documents now in opposition to 

Fisher's motion for summary judgment plainly would prejudice 

Fisher. 

- 2 -



:I 

i 
'! 

II. There Is Neither ~dequate Justification For The Belated 
Production Of These Documents, Nor Adequate Foundation For 
Thei.r use .. 

Gregory Slyman's affidavit indicates only that Robert 

Smits told Slyman that he located a folder containing the 

documents "when he was searching for another personnel file at 

the MDCC facility." Apparently, neither Slyman nor Smits 

prepared, sent, or received, or otherwise have any knowledge of 

any of these documents which all appear to be at least 14 years 

old. The affidavit does not specify when Smits allegedly found 

the documents, nor does it set forth any good reason why such 

documents were not discovered and provided to Fisher many months 

ago. 

Fisher objects to consideration of these documents in 

connection with the pending summary judgment motions on the 

following grounds: {l) They were not timely produced in response 

to discovery requests and no sufficient excuse for such 

nonproduction is present; (2) They are not properly identified or 

authenticated under Fed. R. Evid. 901; (3) They contain 

inadmissible hearsay. see Fed. R. Evid. B02; and (4) The 

Affidavit of Gregory Slyrnan does not comport with the 

requirements of Fed. R. Civ. Pro. 56(e). 

III. The Belatedly-Produced Documents Do Not "Buttress" 
Plaintiffs• Claims That Fisher owned The MDCC Facility Under 
CERCLA. 

Even if this court were to consider the documents 

plaintiffs have belatedly produced, those documents do not 

- 3 -



support plaintiffs' assertion that Fisher "operated" the MDCC 

facility. Plaintiffs refer to the documents apparently in an 

effort to show that Fisher exercised control over the day-to-day 

operations of MDCC. However, the documents, on their face, belie 

plaintiffs' claims. 

The documents show that MDCC's John Wheeler, not 

Fisher, planned personnel changes at MDCC and made his own 

decisions regarding employee responsibilities and compensation. 

Further, the February 22, 1980 memo from John Wheeler to Dennis 

Blanchard shows that Wheeler's employees at MDCC had direct 

responsibility for all aspects of MDCC's daily operations, 

including manpower, machines, maintenance and manufacturing. 

Although plaintiffs construe these documents to show the need for 

Fisher "approval" (Motion to Supplement at '1!4), there is no 

evidence of record indicating that Fisher's approval was 

necessary, nor is there evidence that Fisher ever overruled any 

of Mr. Wheeler's decisions relating to his own employees' 

positions or compensation. 

As Fisher pointed out in its Reply brief, plaintiffs 

made no effort in their opposition to Fisher's motion for summary 

judgment to rebut Fisher's evidence that MDCC'S local management 

was responsible for the day-to-day operations of MDCC. (Fisher 

Reply at 9). Rather, plaintiffs relied exclusively on Fisher's 

alleged "environmental" contacts with MDCC in support of their 

assertion that Fisher operated MDCC. (Fisher Reply at 10) . 

- 4 -
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Plaintiffs' belatedly-produced documents fall far short of 

showing that Fisher exercised the requisite control over MDCC'S 

daily operations necessary to hold Fisher liable as an "operator" 

under CERCLA. 

Dated this lOth day of April, 1995. 

DIRECT INQUIRIES TO; 
Michael Ash 
(414) 273-3500 

FISHER CONTROLS INTERNATIONAL, 
INC. " /?J 

-~ /lht/!v«J;f) Ltd 2 
By one of Its Attorneys 

Michael Ash 
GODFREY & KAHN, S.C. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 

Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Illinois 60601 
(312) 861-2000 

- 5 -
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CERTIFICATE OF SERVICE 

I hereby certify that I caused the foregoing Fisher 
Controls International, Inc.'s Opposition to Motion to Supplement 
Record to be served an the fallowing persan[s] by First Class 
Mail on the date set forth below: 

Carmen D. Caruso 
Foran & Schultz 
30 North LaSalle street 
Suite 3000 
Chicago, IL 60602 

Richard J. Sankovitz 
Whyte Hirschboeck Dudek, S.C. 
111 East Wisconsin Avenue 
suite 2100 
Milwaukee, Wisconsin 53202 

Dated: April 10, 1995 
Michael Ash 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., SLYMAN 
INDUSTRIES, INC. and THERESA A. 
SLYMAN, 

Plaintiffs, 

-vs-

FISHER CONTROLS INTERNATIONAL, 
INC., 

Defendant. 

Case No. 93 C 0325 

Judge Reynolds 

FISHER CONTROLS INTERNATIONAL, INC.'S RESPONSE 
TO PLAINTIFFS' MOTION FOR LEAVE TO FILE SURREPLY 

Plaintiffs move for leave to file a "surreply." 

Although Fisher denies the facts and disagrees with the arguments 

that premise this request, Fisher does not object to the Court's 

considering plaintiffs' surreply. However, Fisher requests that 

the Court also consider the following with respect to the 

Surreply's accusation that Fisher misrepresented to this Court 

the facts and holdings of two cases, John s. Boyd. Inc. v. Boston 

Gas co., 992 F.2d 401 (1st cir. 1993) and In re Acushnet River & 

New Bedford Harbor, 712 F. supp. 1010 (D. Mass. 1989). 

Plaintiffs are wrong. Nowhere in its Reply does Fisher 

state that the transaction at issue in Boyd was identical to the 

transaction at issue in this case. 1 Nor does it need to be. 

The description of the Boyd transaction contained in the 
District Court's opinion is only an excerpt of the SEC 
descriptions and does not provide all of the details of the 
transaction. John Boyd co. v. Boston Gas Co., 1992 u.s. Dist. 
LEXIS 13088, *8 (D. Mass. Aug. 18, 1992). However, the First 

(continued .•. ) 

APR 6 1995 



The relevant conclusion reached by the First Circuit in Boyd was 

that, however the transaction was structured, the effect of the 

transaction was that NEES, the parent, first acquired Lynn Gas 

and then, in a second step executed on the same day, sold Lynn 

Gas to its wholly-owned subsidiary, Boston Gas: 

Technically, NEES sold the Lynn Gas co. first to 
Eastern Gas and Fuel Associates, the parent company of 
Boston Gas. Eastern then sold Lynn Gas on the same 
day. 

John S. Boyd, 992 F.2d at 407 n.5. The Boyd court held that 

NEES's actions as an intermediary in the transaction did not 

alter "any liability" in the case. Id. (emphasis added). 

Fisher's Reply states precisely that conclusion; nothing more, 

nothing less. (Fisher Reply at 4-5) 

Plaintiffs' accusation that Fisher misrepresented the 

facts and holding of In re Acushnet also is without basis. 

First, it was plaintiffs that initially cited the Acushnet case 

without acknowledging the critical distinction recognized in that 

case between a parent's derivative liability and a wholly-owned 

subsidiary's successor liability. Second, the facts stated in 

Fisher's reply are precisely as they are stated in Acushnet. RTE 

incorporated Aerovox as a wholly-owned subsidiary in preparation 

for the acquisition (just as Fisher incorporated "new MDCC" 

1 ( ••• continued) 
Circuit, which undoubtedly had the details of the transaction 
available to it, concluded that the effect of the transaction was 
NEES first acquiring Lynn Gas and then, in a second transaction, 
selling it to Boston Gas. Boyd, 992 F.2d at 407 n.5. 

- 2 -
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here). In re Acushnet, 712 F. supp. at 1012. Later, three 

parties - - RTE, Aerovox (the newly incorporated subs,idiary), and 

Belleville - - all entered into an agreement (as did Fisher, "new 

MDCC," and "old MDCC" here) that resulted in Aerovox receiving 

Belleville's assets (as "new MDCC" received "old MDCC's" assets 

here). Id. Aerovox, the subsidiary, llQ~ RTE, carried on the 

business enterprise of the seller, Belleville (just as "new 

MDCC," not Fisher, carried on the business of "old MDCC"). Id. 

Nowhere did the Acushnet court hold, as plaintiffs 

claim, that RTE's role in the transaction was "limited to 

providing its stock as consideration for its subsidiary's 

(Aerovox's) acquisition of Belleville's assets and liabilities." 

(Plaintiffs' surreply at 4) Indeed, the court noted that "terms 

of the agreement were somewhat complex." Id. More important, 

the Acushnet court made clear that because RTE's wholly-owned 

subsidiary Aerovox acquired the assets of Belleville and was the 

corporation that actually continued Belleville's business, it was 

Aerovox and not RTE that succeeded to Belleville's liability: 

Acquiring Belleville through a wholly-owned subsidiary 
was an effective way far RTE to protect itself from 
liability. The acquisition structure did not, however, 
insulate Aerovox from succeeding to Belleville's 
liability. 

Id. at lOn. 

Both Acushnet and Boyd made clear that the "successor 

corporation" is the corporation that actually acquires the assets 

of the seller and continues the seller's business enterprise. 

- 3 -



See also Atlantic Richfield Co. v. Blosenski, 847 F. Supp. 1261, 

1292 (E.D. Pa. 1994). Plaintiffs do not disput,e that it was "new 

MDCC" that ultimately acquired th,:, assets of "old MDCC," and that 

it was "new MDCC," not Fisher, that continued the business of 

"old MDCC." Indeed, plaintiffs have admitted as much in their 

Surreply: "New MDCC acquired old MDCC's assets/liabilities 

through Fisher." (Plaintiffs' Surreply at 4) (emphasis added) 

Although plaintiffs have theorized that ''the purchasing 

corporation cannot escape successor liability by subsequently 

transferring its newly-acquired 'enterprise' to a subsidiary," 

(Plaintiffs' surreply at 5), they have failed to cite a single 

case in support of this proposition. 

Dated this 4th day of April, 1995. 

DIRECT INQUIRIES TO: 
Michael Ash 
(414) 273-3500 

FISHER CONTROLS INTERNATIONAL, 
INC. 

By One of Its Attorneys 

Michael Ash 
GODFREY & KAHN, S.c. 
780 North Water Street 
Milwaukee, Wisconsin 53202 
(414) 273-3500 

- 4 -

Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Illinois 60601 
(312) 861-2000 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused the foregoing Fisher 
Controls International, Inc.'s Response to Plaintiffs' Motion for 
Leave to File Surreply to be served on the following person(s] by 
facsimile transmission and by First Class Mail on the date set 
forth below: 

carmen D. Caruso 
Foran & Schultz 
30 North Lasalle street 
Suite 3000 
Chicago, IL 60602 

Richard J. Sankovitz 
Whyte Hirschboeck Dudek, S.c. 
111 East Wisconsin Avenue 
Suite 2100 
Milwaukee, Wisconsin 53202 

Dated: April 4, 1995 : :-?dlcGt::_£ (/{~' 
Michael Ash 
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UNITED STATES DIStRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE CASTING CO., 
SLYMAN INDUSTRIES, INC. and 
THERESA A. SLYMAN 

Plaintiffs, 

v. 

FISHER CONTROlS INTERNATIONAL, 
INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
} 

No. 93-C-0325 

Judge Reynolds 

MOTION TO SUPPLEMENT THE RECORD 

Plaintiffs, Milwaukee Die Casting Co., Slyman Industries, Inc. and Theresa A. Slyman 

(collectively "plaintiffs"), by their attorneys, for their Motion to Supplement the Record state as 

follows: 

1. On February 10, 1995, Fisher Controls International, Inc. ("Fisher"), moved for 

summary judgment on Counts I, II and III of the Amended Complaint. Plaintiffs filed their 

response and a statement of facts in opposition to summary judgment along with the exhibits 

thereto on March 13, 1995. 

2. Fisher filed its reply on March 27, 1995. Plaintiffs have moved this Court for 

leave to file a brief surreply. 

3. On March 29, 1995, Gregory Slyman, the Vice President of Slyrnan Industries, 

Inc., reviewed a folder of documents that was previously not known to have existed. Mr. 

Slyman's Affidavit explaining the circumstances of this review is attached hereto as Exhibit A. 

4. The folder included a letter dated February 22, 1980 from John Wheeler, MDCC' s 

general manager, to Fisher representative Dennis Blanchard, seeking Fisher's authorization for 

APR 071995 



proposed organizational changes at MDCC. In another Jetter, MDCC requested Fisher's 

approval of new grade levels for employees and informed Fisher that "[p]osition descriptions to 

document and support the new grade levels will be developed at your [Fisher's] request." An 

apparently related handwritten note requested Fisher's approval for salary increases. 

5. These documents buttress plaintiffs' position that Fisher was an operator of the 

MDCC facility under CERCLA. Copies of the pertinent documents are attached hereto as 

Exhibit B. 

6. Plaintiffs' attempt to include these documents in the record is made in good faith 

and done without prejudice to Fisher. Copies of all of the materials in the file folder have been 

forwarded to Fisher's attorneys. 

WHEREFORE, plaintiffs, Milwaukee Die Casting Co., Slyman Industries, Inc., and 

Theresa A. Slyman, respectfully request this Court to include the attached documents in the 

record for consideration of Fisher's Motion for Summary Judgment. 

Dated this t/ day of April, 1995. 

James R. Figliulo 
Carl A. Gigante 
Carmen D. Caruso 
FORAN & SCHULTZ 
30 North LaSalle Street, Suite 3000 
Chicago, IJlinois 60602 
(312) 368-8330 

Respectfully submitted, 

MILWAUKEE DIE CASTING CO., SLYMAN 
INDUSTRIES, INC. and THERESA A. SLYMAN 

By:d#Mrz &ti«4? 
One of The1r Attorneys 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

MILWAUKEE DIE 
CASTING CO. et al, 

) 
) 
) 
) 
) 

Plaintiffs, 

v. ) No. 93-C-0325 
) 

FISHER CONTROLS 
INTERNATIONAL, INC. 

) 
) 
) 

Defendants. ) 

AFFIDAVIT OF GREGORY SLYMAN 

Gregory Slyman, being duly sworn on oath, and under penalty of perjury, states 

as follows: 

I. I am currently and have been for the past three years the Vice President of 

Slyman Industries, Inc., a Delaware Corporation with its principal place of business at 

800 West Liberty Street, Medina, Ohio 44256. 

2. In 1982, Slyman Industries purchased the stock of Milwaukee Die Casting 

Company ("MDCC") from Fisher Controls International, tnc. ("Fisher"). 

3. On March 29, 1995, I reviewed a folder of documents discovered by 

Robert Smits, the comptroller at MDCC. This folder contained organizational charts of 

Fisher's and MDCC's intrastructure, and correspondence between MDCC and Fisher 

related to MDCC' s intrastructure. Copies of pertinent documents from this folder are 

attached hereto and submitted as Exhibit B to plaintiffs' motion to supplement the record. 

EXHIBIT 

_A_ 



4. Mr. Smits informed me that he located the folder which contained Mr. 

Wheeler's letter in a drawer of inactive personnel files. Mr. Smits stated iliat he 

happened to see this folder when he was searching for another personnel file at the 

MDCC facility. Until Mr. Smits advised me of this file's existence, I was not aware that 

such a file existed. 

5. Ordinarily, MDCC does not keep organizational charts in its files that date 

as far back as fifteen years. Apparently, this file had been misplaced in the inactive 

personnel drawer many years ago and has since gooe undetected. 

6. As soon as I reviewed these documents, I immediately turned them over to 

my attorney Carmen D. Caruso of Foran & Schultz. 

FURTHER AFFIANT SAYETH NOT. 

SUBSCRIBED and SWORN to before 
me this 3rd day of pril, 1995. 

Gregory Slyman 
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MILWAUKff DIE CA.rnNG COMPANY, b.,_...J', 

To: Joseph I, Kohlberg • FCCD 

Fr: D. A. Raetz 

Re: MDCC Organizational changes 

r. 

To keep you informed regarding planned changes at MDCC, 
I've enclosed a revised organ ita tiona 1 chart which !den ti
fies filled and vacant poa!tiolls, the,. vacant positions 
shown were either previouaty approved or submitted with 
the 1980 budget package, The planned increases in manning 
are based on two main considerations: the 1) implementa· 
tion of three shift operations, which began in November, 
1979, and 2) support of sales and profit income goals for 
the period 1980-82. The changes, which are to become 
effective on March 1, 1980, include the following: 

Bill Bowman, presently Plsn.t Superintendent, Grade 
36, will become Manager, Technical Services. It is 
expected that h_f.!l new responsibilities will support 
111 Grade 36. · .• · 

Mike Mathews, presently Production Control Manager, 
Grade 32, will become Production Su~erintendent. An 
initial increase to Grade 34 is requested. 

With Les llartel's retirement on January 31, 1980, 
John Laxton will become Die Casting Production Mana
ger. John will have total responsibility for die 
caating operations. We suggest a Grade 34. 

Walt Hohner, presently Tool Room Foreman, Grade 32, 
will become Supervisor, Manufacturing Engineering. 
Walt will retain the Tool Room and pick up responsi· 
bility for Plant Maintenance. Reconunend a Grade 34. 

Maynard Pribek, presently titled Industrial 
Grade 32 will become Supervisor, Industrial 
ing to reflect increased responsibilities. 
a Grade 34. 

Engineer, 
Engineer
Suggest 

Joseph Baldukas, Production Control Manager, Grade 
32, hired January 7, 1980 to replace Hike Mathe"-'S. 
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MILWAUKEE DIE CASnNG COMPANY, !NCr-. 
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Page -2-

MDCC Orgsni2ationat.changes 

The rr~jor change, as you can see, wilt be in Mathew's and 
Bowman's responsibility. Position descriptions to docu
ment and support the new grade level requests will be de· 
veloped, at your request. 

Please let me know if, you need any additional information 
e t this time, 

cc: J. C. Wheeler/ 
R. A. Ginivan 

DR: jmb 

f-t.__ 

t· ... .. 
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~ F~S R CONTROLS COMPANY 
:, ~ t'L) MARSHAlLTOWN, IOWA :;oum 

: 'M_} lnter.Offlce Corresponden~ 

·~~~ . March 26, 1979 

fJ ~vJ hn Wheeler 

g~ Attentio : 

Subject: May 1979 Organization Charts 

As you will recall, last year we targeted to update all organization 
charts semi-annually in ~lay and November. With the May 1 date in 
mind, I am asking you to review your attached organization chart(s) 
and return to me by April 10, 1979. We recognize that in many cases 
there will be changes pending ~1hich cannot be announced by that date. 
In this situation, please don't hesitate to show the position title 
with no incumbent, and at least that much information can be included 
on your chart. 

If your chart is correct as shown. simply change the det~ •~d n>tm·n 
to me. If you prefer not to respond, we propose to reissue your 
present chart under the new date. Please remember that new charts 
can be issued any time you feel that sufficient changes have occurred. 
The goal of publishing the charts semi-annually merely assures that 
our company organization charts will be current, at least twice a year. 

Thank you. 

RAG/jky 

cc: T. M. Shive 
John wens 

R. A. Ginivan 

P.S. If there are any changes on your chart, please have it 
approved by the officer involved. 

... ' 



To: 

Attention: 

Subject: 

. I 

R C~~TROLS COMPANY 
MARSHALLTOWN, IOWA 60158 

Jim, attached is a copy of the MDCC organization chart as we 
have up-dated it. Please let me know if everything on it is 
okay or if there are any correction, additions, etc. to be 
made. 

Thank you for your assistance. 

jy 

Enclosure 

P.s. If the chart is fine the way it is just give me a call. 
MY number is (515) 754-3980 . 
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October 11, 1979 

To: J. C. Wheeler 

Attention: 

Subject: December 1979 Organization Charts 

As you will recall, last year we targeted to update all organization charts 
semi-annually. To that end, I am asking you to 1·eview your attached organization 
chart(s) and return to me by October 29, 1979, anticipating changes as of 
December 1, 1979. We recognize that in many cases there will be changes pending 
which cannot be announced by that date. In this situation, please don't hesitate 
to show the position title with no incumbent, and at least that much information 
can be included on your chart. 

If your chart is correct as shown, simply change the date and return to me. If 
you prefer not to respond, we propose to reissue your present chart under the new 
date. Please remember that new charts can be issued any time you feel that suf
ficient changes have occurred. The goal of publishing the charts semi-annually 
merely assures that our company organization charts will be current, at least 
twice a year. 

Thank you. 

RAG:jvw 

cc: T. M. Shive 
John Wells 

13o-tr;~ 
R. A. Ginivan 

P.S. If there are any changes on your chart, please have it approved by the 
Officer involved. 



CERTIFICATE: OF SERVICE 

The undersigned states on oath, that she caused a copy of the below named pleading(s) 
to be served upon the attorney(s) named belOw, at their respective address(es) as indicated on 
April 3, 1995. 

MOTION TO SUPPLEMENT TilE RECORD 

By Messenger: 

Andrew R. Running 
Robert B. Ellis 
KIRKLAND & ELLIS 
200 East Randolph Drive 
Chicago, Illinois 6060 l 

SUBSCRIBED and SWORN to before 
me ~lis 3rd day of April, 1995. 

"OFFICIAL SEAL" 
LiNNEA A. MAHONEY 

Notaey Public, State or Dlioo .. 
JolT Conuniulon Exjliru 613C198 
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~STATFS DISTIUCT COURT 
EASTERN DISTRICT OF' WISCONSIN 

MILW A'IJID!:E nm CASTING CO., ) 
SLYMAN INDUS'I'Rll?S, INC. and ) 
THEBFSA A. SLYMAN ) 

) 
Plaln.tiffs, ) 

) 
v. ) 

) 
FIBHEJR CONTROLS lNTER.NATlONAL, ) 
INC., ) 

) 
Defendant. ) 

No. !13-C-41325 

Judge Reynolds 

PLA.INTJ]'FS' SVJRREl>LY IN OPPOSITION 
'1'0 MO'lllON FOR S'O'M)1!ARY JUlDGM!l:NT ON 

COUJN'I'S L II AND ·m OF AMENDED COMPLAINT 

l. SUCCFSSOR LIABIU'll'Y 

Plaintiffs Were Not Reg!lirtd To "Plead' Fisher's Sli'Y$""'-' Liability 

Fisher' a criticism that plaintiffs did not plead a successor liability "theory" is inelevant, 

for plaintiffs have alleged that Fisher is llahle 2.ll an ownerfopentor under CERCLA §107. 

Fisher'$ successor liability falls within this Sl:dion. Anspec Co. P. Johnson Controls, Inc., 922 

F.2d 1240, 1247 (6th Cir. 1991)(clted by Fi>her at &ply, p. 6) 

Moreover, Fisher should not even be permitttd to make this objection because it withheld 

until Decrober 30, 1994 the documents relating to its 197S acquisition which reveal that the 

transaction was an asset purchase. (See, k~ters, Caruso to Running, 12/21/94, and Rul1lling to 

Caruso, 12/30[94, copies attached hereoo) Before it finally produced the.o;e documents, Fisher 

i;!J004 
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had incorrectly asserted that its 1975 acqulsilion wM only a stock plll'clulse.1 Bavlng concealed 

the trutlr for as long as it could, Fishec G31\notreasooably argue that plalntiffs delayed in asserting 

successor liability. 

Fisher's only argument on the de faao merger issue is 1lJa1 its January 14, 1975 sale of 

the ~m of old MDCC to its wholly owned subsidiary (new MDCC) putpOrtedly destroyed 

"continuity of enteiprise' and thereby preclndes the Court fll)m ruling that Fisher entered Into 

a de f/JClo merger when (earlier on Janu"'Y 14, 1975) it purchased old MDCC'S assets. (Reply, 

pp. l-7) 

However, Fisher has misrepresented the case law. Fisher cites a foolllote in JohnS. 

Boyd, Inc. v. Boston Gas Co., 992 F.2d 401 (1st Cir. 1993), where the court of appeals 

observed that a parent corporation's (Eastern's) purchase of a company (Lynn Gas)- and its 

purported same day sale of Lynn Gas to its subsidiary (Boston Gas) - "does not alter any 

liability" under CERCLA. As the court noted: 

Technically, NEBS sold th" Lynn Gas Co. first to Easrem Gas and 
Fuel Assooiates, the parent eompany Qf Boston Gas. East¢m theu 
. sold Lynn Gas to Boston Gas on the same day. Because this 

· intermedia~ b:ansactinn dQ\lll not allel any liability in this.case by 
sbltute; contract, or any other norm, we diScuss Ilastem no further. 
Id. at 4W, n. 5 (peply, p. 4, S) 

l;!ioos 

Fisher contends that the 'two part ttansactiqn' in Boyd was "similar to New MDCC's 

acquisition of Old MDCC". lti., p. 4. However, the appellllte opinion cited by Fisher does not 

1 As late as December 22, 1994, Fisher represented to the Court that it •acquited 
the common stock of MDCC on January 13, 1975' - withoutaeknowledglng its asset purchase 
from old MDCC on January 14, 1975. (See, Fisher's "Memorandum in Support of Motion for 
Partial Summary Judgment" on the state law claims in the original complaint, H) 
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reveal the details of the initial trarisacti.oll between NliES an<l &litem. Those facts are set forth 

in the <llstrlct COUJ:t's opinion, and they belle Fisher's contentioo: 

[I]n 19n, NEES. executed a purchase and sale agreement with 
Eastern Bnterprises, the owner of Boston Gas, ooncerning three 
aubsidiarlca, inclu!fing Lynn (ju. The SEC ~bed the transac
tion as follows: •eoncum:nt1y with the acquisition of [93. 77% ot] 
the stock [of Lynn Gas] ... , &stem will cause Lynn [Gas ... ] to 
sell for cas1t all of [its] assets to Boston Gas company ... and 
:aoston. Gas will assume [its}llallilllie$, 1o1m Boyd. Co. v: Bo!l'Wn 
Gas Co., 1992 U.S. Diiit. LBxrs 13088, *8 (D. Mass. August 18, 
1992) (copy of LBXIS opinion a~ed hereto). 

Unlike Fisher, the parent corporalion in Boyd (Eastern) did not acquire the assets of the 

company which was sold (Lynn Gas), It mer¢ly 1\CI:juired the majority of Lynn Gas' stock with 

a provision in the purchase instrument that it would direct Lynn Gas to convey its assets to 

Boston Gas. 1d. There was no contention in JJoyd that ~m, by purchlll!ing stock, had 

entered into a defaao merger with Lynn Gas. Therefore, the Boyd footnote (cited by Fisher) 

waa obviously not a "ruling" on a non-existent de factJJ merger question. The court merely noted 

that "because• the intermediate transaction (Eastern's purchase of Lynn Gas' stock) "[did] not 

l'llter" the CERCLA liabilities, there wall. no reaaon to discuss Eastern any fuither in the text of 

the opinion. 'Boyd provi<les no S\Jpport to Fisher. 

Fisher bas similarly misstated the facts l!nd holding of In re Acu9hnet River & New 

Bedf;ml Hlrior, 712 F.Supp. 1010 (D. Mass. 1989), cited in our Me!DOialldum. (Reply, p. 5) 

Urtlike Fisher, the parent corporation in Acushnet (RTE) did not pUJ:cha:>e the assets and 

liabilities of the company whlcb was sold (Belleville). There was a three-party cOiitract among 

the seller (Belleville), the parent corporation (RTE) and the subsidiary (Aerovox), but the 

subsidiary (Aerovol() acquired Belleville's assets directly from Belleville: 

3 
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•.• Aero vox: acquire(!. all of Belleville's 3$$et<l, property, and rights 
of any kind, including the right:> to the name • Aerovox". Ae<rovox 
agre¢ to assume all of Belleville's balance sheet !.labilities and to 
perform all of its contracts ... . 712 F.Supp. at 1012. 

The parent corporation'$ (RTB' s) role as a party to the contract was liml.ted to providing 

its stock as CO!lSiden\lion for its subsldlacy's (Aerovox's) acqui$ition of Bel.leville.'s assets and 

liabilities. Id.l Since RTE did not purchase those assets and liabilities, there was no conrentlon 

that RTE was liable as a successor corporalion, and obviously, there was no ruling by the court 

on that non-existent issue, Thher quotes the court's observation that '(a]cqoiring Belleville 

through a wholly-ownoo subsidiary was an effective way fur RTB to protect itself from liability", 

but Fisher forgets that new MDCC ooquiroo old MDCC's asretslliabillties through Fisher- the 

exm:t opposite of the situation in Atu&h!Wt. Id. at 1017. Acushnet provides no support to 

Fisher. 

Fisher also asserts that "if a large corporation created a wholly owned subsidiary to 

acquire the II8SeiJl and continue the enterprise of a CERCLA responsible party, the subsidiary 

would be liable as a successur ... • (Reply, p. 6, citing AJ/aJrtic ~Uehfiglil Co. 11. Blosenski, 

847 F.Supp. 1261, 1292 (E.D. Pa. 1994-)) That starement is inapposite, for Fisher did not 
. 

"crc:a.te a wholly owned subsidiaiy to acquire" old MDCC's assets. It was Fisher, not new 

MDCC, !bat entered into the purchase contract with the Schroeders and directly acquired old 

MDCC's assets. 

• RTE's role w,u; comparable to the role of Monsanto (Fisher's COIPOtale parent) 
in Fisher's 1975 acquisition of Qld Ml)CC --for Fisher delivered Moll$8.1lto stock to old MDCC 
for distribution to it$ shareholders as consideration for its purchase. There is no contention that 
Monsanto enteroo into a de facto merger with old MDCC - just as in Aca&hmt, there was no 
contention that RTE entered into a de/aero merger with Belleville. 

4 
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Fisher ls unable to cite a $ingle case where a purchasing eorpornlion was excused from 

sucoessor liltbility because, following its asset purchase, it mansfeaed the •cnterpme• tn a 

wholly-mvned :;ubsidlacy. That type of secolldary !I3IlSfer does not disturb any of the factors 

which are necessary to find conlinuity of enterl_)rlse: •continuity of management, perscinnel, 

physic:al location, assets and opera!iona.• (Reply, p. 3) Fisher is asking this Court to add a 

requlrement to the 'continuity of enterprise" test (that lhe J)arent corpOration must own and 

operate the cnterprise.ltulf instead of through a :rubsidiaty), but such a requirement would be 

unprecedented under state Jaw and CERCLA, and it would contradict lhe equimble nalnre of the 

de/aero merger doctrine. ( Pltfs, • Memorandum in Opp. ("Menlo, •), pp. 11, 12, and cases clted 

!herein) 

Fisher, not plalnliffs, bas confused ~r and derivative liability. (R.q~fy, p. 6) 

Where a rorpo""tion purchases anolher company in a tranSaction which meets each criteria fm 

a de facto merger, the purchasing cmporation cannot escape successor liability by snbsequem!y 

trawiferriltg its newly-acquired •enterprise• 10 a subsidiary, The se<:ondary traru;fer is simJ!ly an 

intern.al corporate decision which may limit the parent co!J)Oration's liability for events which 

occur after the secondtuy ~er iJ cqmp/eud (derlv;~tive liability), but !hac is no l(vthority for 

the proposition lhat the OW11l<liuy ttansi'cr would nullify the legal effect of tlur alreadJ completed 

asset purchase (successor liability), • Fisher's argtlment on the de facto merger jssue is without 

merit. 

3 This is particularly true where, as here, the initial acquisition was purposefully 
struclnred as a tax-free r!'.Qrganization under Internal Revenue Cooe §368 and the parent 
corporation reaped the benefits of that acquisition. (Memo., pp. 15-17) :Fisher makes no reply 
to the plaintiffs' •ta>; benefits• argument. It does not deny that it received them benefits, I.Uid 
does not dispute that its rax benefits are a significant factor in assessing its successor liability. 
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Fisher aitici.zc3. the plainliffs for l:iling a "dngle, UlipUblished district oourt opinion • 

{Truck Components, lM, v. Beatrice Co.), wherein Judge Conlon accuratcly stated the rule that 

under CBRCLA, owner liability may be imposed agai.tJ$ sbareholders balled Q1l their own conduct 

(and not derlVlltively) in two alternative situations: (l) where the shareholders become "record 

owners of the ro~taminatro property•; or (2) without reeord ownership, where tl1e shareholders 

exeroiJled oontrol over the site in question ("me oon!ml"} 1994 U.S. Di$1. LEXIS 13319 (N.D. 

lll. 1994) Fi.sner does not contest that holding. (Reply, p. 7f 

Fisher now cites to the F'trSt Circuit's deo;;Uion in Boyd, supr(l, for its claim that 

corporaliotll! that merely serve as •conduit&' are not reoord owners - but as set forth above, 

Fisher'is unf.1miliar with the facts of that case. The pare.nt corporation i1l Boya (Eastern) 

purchased the stock of Lynn Gas. lt never •owned' the contaminated property, and there was 

no contenlion that it was an "owner•. (1992 U.S. Dist. LEXIS 13088 at *13). 

We have al!&;;ady distinguished Ftsher's remaining 'conduit cases' as cited on page 8 of 

its Reply. Those cases (where a shareholder owned 1he property only one time, for less than 24 

hours) are inapposite because F'!Sher owned the property twice (UI 1975 and 1981/82) and also 

bad site control, as evidenced by its abUity in 1981 to coiiUDlll!d the return of the property from 

new MDCC for purposes of 1he sale to the Slymans (as well as its control over the limited PCB 

cieanup as fully set forth in .our Memorandum). 

' Judge Conlon cited ample authority for this holding, and contrary to Fisher's 
desire for the p1alntiffs to cite more =s, it is unn~ to • string cite" theca= in our brief. 
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3. OPmtATOR UABILITY 

Fisher's claim that itha.dooly "isolated employee safety and 'environmental' I!Olltacls with 

new MDCC is refuted by the facta which are fully set fotth in our Memorandum. Since 

summary judgment should be gr:ant¢<1 only "if th=e is no genll!lle issue as to any material fact": 

all facts must be read in a llght most favorable to plainti.fi's: and plaintiffs are entitled to all 

I'CIISODIIble inferences from lhe evidence, Fisber'!faaual argumentll are plainly Insufficient to 

warrant a summary judgment. McCoy v. WGN CQntinental Brwdcasting Cg,, IJ$7 F.2d 368, 

371 (7th Cir. 1992); Anilef'SI)n. v. Ubert] Lobby, Inc., 477 u.s. 242, 248 (1!186). 

Fisher claims in a footnote that tbe pjaintiffs sllould not be permitted to cite Monsanto's 

involvement as evidence that Fisher was an cperatat, but that argument is unpersllli.Sivc. {Reply, 

p, 10, 11. 5) ltllts memorandulll in SLJPP9lt of this motion, Fisher argued that "FiJs!ter and its 

. parent Monsanto Company e.xCJ:Cised some oversight ... [but] tllcir overall involvement was 

minimal, • {Fil!her's Memo., p. 7, 110) Now that plainliffs have presented substantial evidence 

to refute Fisher's view ofits aud Monsanto's coot'din;Ued •oversight" a~livitles, Fisher su<).denly 

argues tba1 Monsanto's role was completely unrelated :md should not be wnsid~red. This is 

specious. The testimony of Art Rogers, among olh~r cvidroce, establishes that Fisher reqUC31:ed 

Mo~tu's asslstanceillld both companies were acting in CQI!oertwith respect to their supervision 

ofMDCC's environmental affairs. (Pllfs.' Memo., pp. 6-10, 18, 19) 

4. THE STANDING OJ: :mERESA SLYMAN AND SLX,MANlNDUS'I'.I.UES 

:Fisher misstates the facts by aswting that the fees paid by Tl!Cfl:sa Slyman and Slyman 

lndumes tQ Rob¢rt Parsons are not •response costs• b=sc Mr. PatSQns was retained by 

plaintiffs' attorneys as an expert witness in connection with this case. As. set forth in our 
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Memorandum, Mr. Parsons has been retained for a dual purpose. In addition to providing expert 

l:<:slimony, he bas been retained to investigate, assess and evaluate the extent of the PCB 

contamination already identified at !he MDCC facility and mooll1Illf2ld future appropriate 

activities consistent with the National Contingency Plan (NCP). (Parson Affidavit, '{3-6); (r. 

Slyman Affidavit, 1'1 3 ,4); (G. Slyman Affidavit, 113, 4; see also, letter, Caruso to Running, 

3/30/95, ropy al:tl!ched hereto): GrindeU v. American MilfllTN Cop., l08 F.R.D. 94, 95 (W.D. 

N.Y.l985) (holding that an expert may servemoretbanone function In a case). The ~escited 

in our Memorandum (p. 21) -- which Fisher simply ignores - establish that Mr. Parsons' fees 

for hi$ Investigatory services and recommendations consistent with the NCP are recoverable 

response costs. Th&efore, Theresa Slyman and Slyman Industries have CBRCLA standing.5 

S. FISJmR'S JOINT AND SEVEltAL 
LIABILlTV UNDER CERCLA § 107(a) 

l;'isher erroneously accuses plaintiffs of misre{lresentillg as the majority view the position 

that a potentially responsible party (PRP) such. as MDCC may bring an action for joint aud 

several liability llllder CERCLA § 107(a} (Reply, p. 13). First, 1he caw~ cited by plaintiffs at 

pages 23·26 of their Memorandum are anything but outdated. With one exception, each case was 

decided after Congress amended CERCLA in 1986 to inelude an express .right of contribution 

under § 113. Furtherrnote, plaintiffs have cited three cases decided since 1991 which specifically 

reject Fisher's argument that only an "inn(X)ent' plaintiff ean bring a cost recovery action unde( 

§ 107(a). Se.c e.g., U.S. v. Kramer, 757 F,Supp. 397, 416 (D. N.J. 1991) 

' FISher aixo ignores the standing which Theresa Slyman and Slyman Tnd11stries have 
under the Declaratory Judgement Act, which confers slanding upon any party that has a legal 
interest threatened in an actual controversy. Collin County v. Honteowners Assoc., 915 F.2d 
167, t?O (5th Cir. 1990). 
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More importantly, with nl8ptlCt to a PRP suoh 3.9 MDCC that lllili initiated a cleanup 

proce$$ without govcmmcntal prodding, plaintiffs' cases l):)jlrescnt the majority view. Fisher 

cannot cite a single case whlch hold& that a l'RP wlw spontaneously initiatoo a cleanup without 

goy~:mmenlal proosure is precluded from bringing a oost tecovery action for joint and several 

lial:lility under CER.CLA § 107(a). We have already responded to Akw Coatings, Inc. v. 

Ainger Corp., 30 F. 3d 761 (7tb. Cir. 1994); l/nited Teclwiwgies v. orowmng-Fems 

lndtlstrits, 33 F.3d 96 (1stCir.1994)6; and Amoco Oil Co. v. Borden, Inc., 889 F.2d 664 (5th 

Cit. 1!192). Fisher now cites Unitllll StaUs ~. Cowrtrdo & :&rstem R.R. Cu •. , 25 Env. L. R. 

20,309 (lOth Cir. 1994)' ·- but tb.e PRP in Colorado & Elzstem did not initiate a cleanup 

spontaneously, It Wltll sued by the u.S. E.P.A. and later filed a cross-claim against other PRPs. 

1995 U.S. App. LBXIS 5562 at *3-4. This distincnon from the !nstimt case is critical. As slated 

. in Kramer, 5upra: 

[S]ections 107 and 113 serve. dilllinct puqx>ses. CERCLA was 
enacted to facilitate cleanup of the t~s of thoUS<lnds of hazardous 
waste sites ill thif country. Sel:tion 11)7 permits the GOvernment 
Qt a private. party to go in, cle8Ji up the mCilS, vaY the bill, lhen 
rollect all i~ costs not lneonsi~t wi.th the NCP from othet 
responsilil¢ parties - eveu.ll' pl;dnttir was also responsible for the 
oontaminatioo. Any PRP is enlilfed under S~:Ction 113 to bring a 
contribution <ICti()ll agthtst otlltt l'RPs -.including ~ PRP who 
previously cleaned up the mess and was paid for ita trouble tliro\lgh 
a scclion 1Q7 pri'JC¢ding- to apportion costs !l<J.uiiably among all 
the PRPs. Praclically speaJdt!g, section 107, permits a PRP, 
including the Government, to oollect all its l'eSp(lnse oos!s, even 
those that the same PRP may be requited to pay back to the other 

6 United Technologies supports plaintiffs' position tb.at PRPs who spontaneously 
initiate the cleanup of a contaminated facility may sue under§ 107(a). 33 F.3d at 99-100 fn. 8. 

1 The opinion cited by Fisher has been withdrawn an(! is replaced by the opinion at 
1995 U.S. App. lEXIS 5562 (lOth Clr. 1995)(oopy attached hereto) 
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PRPs as its equitable share in a section 113 pruceeding. 757 
F.Supp. at 416. 

The cases cited by FiBber do not dispute this statemeut of the law. PRPs such as MDCC 

that spontaneously initiate a cleanup sllould be pennlttlld to re£over all of their response costs 

under CERCLA §107. This Court should reject Fisher's attempt to penalize MDCC for laking 

the initiative with respect to thi:l cleanup. 

CONCLUSIQN 

WHEREFORE, for all the reasons stated in this Surreply and in our Memorandum !11 

Opposition 10 Fisher's Motion, the Court should deny Flsller's Motion for Snmmary Judgmeut 

on Counts I, n and ill of the Amended Complaint. 

Dated this 30th day of March, 1995. 

lllllles R. Figliulo 
Carl A. Gigante 
Carmen D. Caruso 
FORAN & SCHULTZ 
30 North LaSalle Street 
Suite 3000 
Chlcagu, Illinois 60602 
(312) 36&-8330 

Respectfully submitted, 

MlLWAUKEE DI:BCASFING CO., SLYMAN 
INDUSTRlES,lNC. and TIIERESA A. SLYMAN 
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