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AMSMC-GCS (K)

DEPARTMENT OF THE ARMY
HEADQUARTERS. US. ARMY ARMAMCNT, MUNITIONS AND CHEMICAL COMMAND

ROCK ISLAND, ILLINOIS 61289-6OOO

March 1, 1990

Mr. Duvid Meier
Chairman, TUWH of Hallie
Routw 9 - Box 173
957 Hagen Road
Chippewa Falls, Wisconsin 54729

Dear Mr. Meier:

This responds to your letter dated January 3, 1990 in which
you referenced the Freedom of Information Act (FU1A) . Your
request was forwarded to this office by the U.S. Army
Information Systems command - Pentagon.

Technically your letter does not constitute a proper FOIA
request because you did not volunteer to pay administrative
costs or request a foo waiver. However as a matter of courtesy,
ip response to your request reyaLdiriy the National Presto
Industries sice I have enclosed the Decision of the Army
Contract Adjut>Linent Board regarding National Defense
Corporation's application for relief.

Any questions concerning this matter should be directed to
Mr. Joe Kang/ Area Code (309) 782-4051.

Sinearely,

Don
Chief, General Law/
Congressional Affairs Division

Enclosure



Town of Hallie
County, Wisconsin

From the Office Ol Tniyft Af. to

Match 6, 1990

Michael Gifford
United states Environmental
Protection Ayency/Region 5
230 South Dearborn Street
Chicago, IL 60604

Dear Mr. Gifford:

Enclosed rind copy of the Department of Defense/National
Presto Agreement. Certain facts stated shock the conscience.

(1) National Presto Industries has been aware of the VOCs
for many yeaia.

(2) National presto industries does not dispute the
probability that the bulk of the contamination occurred during
their manufacturing.

(3) NaLiunal Presto Industries threatened to terminate its
ahell manufacturing unless the Army tunded the remedial action of
NPI contamination.

(4) The national defense and public interest were placed at
risk by National Preeto Industries' action.

A final note: The covering letter makes reference to fee
waiver. The Town of Hallie did tile a proper request for fee
waiver as & municipality.

Yo u r »-' t" r u 1 y /••'

David M. Raihle

DHn:1mm

enclosures

•R. 9 Box 17.1 • 957 Hayvn Road - Chippx'wa Falls, WJ M729



DEPAR7.V1EN , Cr THE! ARMY
CC Of TMS <»Ki-«CKAl. Oi.

WA3HIH-3TGN. iJO £U3 \

30 March 1988

MEMORANDUM FOR THE COMMAND COUNSEL

SUBJECT: Decision of Army Contract
Adjustment Doatd; Application
of NaLional Defans*
Corporation

The ALLduhvd decision of the Army
Contract Adjustment Board (ACA3) Is
hereby Corwarcecl to you for imned latu
inplementat ion .

POC this office Is tho undersigned.

Rucotxfer and counsel
Atmy Contract Adjustment Board

Attachment



UhK ' I/IL il OF THE ARMY
OFFICE OF THE ASSI&TANT SECRETARY

WASHINGTON, DC 20310-0103
2 5 MAR 1928

ARMY CONTRACT ADJUSTMENT BOARD

MEMORANDUM OF UKCISION

Public Law 85-804 Application of)
) ACAB No. 1231

NATIONAL DEFENSE CORPORATION )
Eau Claire, Wisconsin )

APPLICATION KUH RELIEF

National Defense Corporation, 3925 North Hastings Way/ Eau
Claire, Wisconsin (NDC)l, has applied directly to the Army
Contract Adjustment Board (Board) for extraordinary relief
pursuant to Public Law 8S-804 under Contract No. DAAA09-82-E-
7000.2 In accordance with the terms of an agreement dated 19
February 1988 between NDC, NPI, and the Department of the Army
(Army) 3, NDC seeks to recover one half of the sum of the firm's
expenditures made between 1 January 1984 and 30 September 1987
for environmental restoration of its Eau Claire, Wisconsin site,
and 100 percent of the sum of its expenditures made for the same
purpose between 1 October 1987 and 17 February 1988.4

1
1 NDC is a wholly-owned subsidiary of National Presto

Industries, Incorporated (NFi). The contract under which NDC has
applied fojc. extraordinary reliet was formed 1 October 1981 soon
after NDC's creation on 31 August 1981.

2 while NDC'I; application for relief does not specify a
particular contract under which the firm requests extraordinary
relief, we believe that only the firm's facility contract that
was in fojtce during the period in which the expenditures that are
the subject of NDC's application took place is appropriate for
consideration in this regard. It is worth noting, however, that
the NDC activities which eventually led to the above-referenced
expenditures occurred over the course of a number of years during
which numerous Army contracts were variously in force. See
Appendix I {schedule of Army production and facility contracts
with NDC) .

3 This agreement is attached as Appendix II. Paragraph XII
thereof provides that "with regard to the Army's obligations
concerning past and present Site-related environmental
restoration costs, this Agreement is expressly conditioned upon
an award of extraordinary contractual relief by the Army Contract
Adjustment Board on terms consistent with this Agreement."

4 NDC represents that It has incurred $713,656.29 in Site-
related environmental restoration costs betweem 1 January 1984
and 30 September 1987. This figure has yet to be subjected to an
Army audit. NDC has not yet officially calculated its



STATEMENT OF FACTS

NDC <jiid its predecessor have for over 32 years operated the
Eau e i .a i re , W i s c o n s i n s i te p r i n c i p a l l y for the m a n u f a c t u r e of
10 SUM HE MI and 8" M106 p ro jec t i l es tor the D e p a r t m e n t of the
A r m y . Tlit: b i t e , toge ther w i t h the product ion f a c i l i t i e s and
G o v e r n m e n t -owned iuai.-\i i:\my s i t u a t e d t h e r e o n , has p l a y e d a
c r i t i c a l m o b i l i z a t i o n r o l e i n t h e U n i t e d S ta t e s de ' fense
es t eb l i sh r« ; enL . Between 1S66 and 1275, for instance, d u r i n g the
h e i g h t of Un i t ed states involvement in Southeast A s i a , the Eau
C l a i r e f a c i l i t y produced and d e l i v e r e d to the A r m y over 92
m i l l i o n J . 0 5 M M HE Ml and over 2 m i l l i o n B" M 1 U 6 p ro jec t i l e s .
T o t f a y , a l though not in active product ion , the f a c i l i t y remains a
cri t ical component of the Aiu iy ' s mobi l iza t ion base. 5 Indeed, the
A r n . y ' s w i l l i ngness to spend $35 m i l l i o n between 1976 and 1978 on
a m o d e r n i z a t i o n p i c x j z a m at Eau C l a i r e is power fu l test imony to
the f a c i l i t y ' s importance as a warm p r o d u c t i o n base for me ta l
par ts .

NDC and NPi were not the o r i g i n a l owners ot the i n d u s t r i a l
f a c i l i t i e s s i tuated a t tau (,'laire. NPI acqui red the J Z B - a c r e
s i t e f r o m the U n i t e d S t a t e s on ) . September 1948. The uni ted
States war Department had prev ious ly acquired the l a n d in 1940
CSIK.I in 19-12 had constructed a f a c i l i t y designed to produce .30

one lessee opera ted th<? f a c i l i t y u n t i l 1 November 1945 ,
w h e r e u p o n the War Depar tment declared tht» property, then known as
the Edu C l a i r e Ordnance works S2, su rp lus to the needs of the
G o v e r n m e n t . i t^ a cqu i s i t i on by NPI soon fo l lowed. in 1953 and
1955 i ebpec t ive ly , the Army awarded contracts' to N?I to I n s t a l l
105.1M Ml o>nd 8" Ml 06 mo ta l p a r t s p roduc t ion f a c i l i t i e s at Eau
C 1 a i r s .

For n:any years , NPI has l;een aware of ths e x i s t e n c e oi
d e p o s i t s o f c o n t a m i n a n t s a t the Eau C l a i r e s i t ' ? . In 1983,
h o o v e r , the v;isconsin D e p a r t m e n t of N a t u r a l Resources ( D N R )
became av/are for the f i r s t t ine of deposits of v o l a t i l e organic
cuuipc-uricjs at Eau Cla i re . Soon a f t e r , DNR n o m i n a t e d the site to
t h e U n i t e d Stdtss E n v i r o n m e n t a l p r o t e c t i o n A g e n c y ( £ P A ) f o r
i nc lus ion on thei r Na t iona l p r ior i t i es L»is t . w h i l e NPI objected
s t renuous ly to the nomina t ion , the KPA u l t i m a t e l y app roved the
site for inclusion on the N a t i o n a l Pr ior i t ies List on '20 May 1936

t to Section 105(8) (b) of the comprehensive env i ronmenta l
se, C o m p e n s a t i o n , & L i a b i l i t y Act Of 1980 (CERCLA) , as

e x p e n d i t u r e s b e t w e e n 1 O c t o b e r 1 9 8 7 a n d 1 ^ 7 F e b r u a r y
1988, but has volunteered a p r e l i m i n a r y estimate of $130,000.

5 C u r r e n t l y , t he Eau C l a i r e f a c i l i t y i s the A r m y ' s only
mobi 1 izn L ion b<j^e pioducer for the 105MM HE Ml project i le .



amended , 42 U . S . C . Section 9605 18) (B) . This ac t ion Li: jgcteired a
r e q u i r e m e n t that N P I p e r f o r m a R e m e d i a l I n v e s t i g a t i o n a n d
Feas ib i l i t y Study to de te rmine the extent of contaminat ion at the
s i t e a n d t o e x a m i n e t h e m e a n s a v a i l a b l e t o p r e v e n t D i e
c o n t a m i n a t i o n f r o m pos ing a t h rea t to h u m a n h e a l t h and the
env i ronment . W h i l e the Remed ia l i nves t i ga t ion has not yet been
c o m p l e t e d , p r e l i m i n a r y r e s u l t s i n d i c a t e t h e p r e s e n c e o f
perch lo roe thy lene , t r i ch lo re thy lene , and 1,1,1 t r i c h l o r o c t h a n e ,
chlorinated solvents used in the manufac tu re of m e t d l i->ax:ts and
for other purposes. NPI and NDC <3o not d ispute the p robab i l i ty
that the b u l k of these solvents were deposited on the silt; d u r i n g
N P I ' s m a n u f a c t u r e of 105MM i\51 and 8" Mi06 n e t a l pa its for the
Army d u r i n g the 1950s, 1960s, and 1970s.

Under Section i u / ( a ) ( 2 ) ot CEKCLA, any pa i ty who has owned
l a n d upon which hazardous wastes have been deposited du r ing or
pr ior to tha t p a r t y ' s o w n e r s h i p of the l a n d i s p o t e n t i a l l y
responsible for, among other things, the costs of c l ean ing up the
c o n t a m i n a t i o n . 4 2 U . S . C . Section 9 6 0 7 ( a ) ( 2 ) . T h e A r m y , N P I , a n d
N D C , all of whom are in the chain of t i t l e for the Eetu Clair |
s i t e , p o t e n t i a l l y q u a l i f y as responsible par t ies under C E R C L A . &
and p o t e n t i a l l y can be held j o i n t l y and s eve ra l l y l i ab le for the
costs of remedying the condi t ions at tne s i te . Of c u u t & e , if the
oues t ion ot respons ib i l i ty for the c o n t a m i r i d t iva weire l i t i g a t e d
ar:-,ori-.j the p o t e n t i a l l y responsible par t ies , each v.'ould be e n t i t l e d
to prove that one or another party was more d i r e c t l y r e spons ib l e
L o r * c e p o s i t i n g the c o n t a m i n a n t s on the p t t!i;iis«s and s h o u l d
t h e r e f o r e bear a p r o p o r t i o n a l l y g r e a t e r sha re of Lhe c l e a n u p
ba 1 i . N e v e r t h e l e s s , the resu'lt of such l i t i g a t i o n v /uu- ld not
a l te r C & R C L A ' s potent ia l dictate that the Army-, Nl'l , <J"d KDC be-
h e l d j o i n t l y and' s e v e r a l l y l i ab le fo r the c l eanup .

A s e a r l y a t i y / U , N P I , a n d subsequen t ly N D C , 7 p e t i t i o n e d t h e
Arn:v to pay "for the required c leanup of the s i te ; . K P I ' s theory

6 It is by no means clear that the Army is necessar i ly fl
p o t e n t i a l l y r e s p o n s i b l e p a r t y w i t h r e g a r d t o t h e E a u C l a i r e
c o n t a m i n a t i o n , n a r . i e l y b e c a u s e i t i s n o t k n o w n w h e t h e r
con taminan ts were deposited on the p r e m i s e s d u i i n y the A r m y ' s
ownership of the site.

7 AS noted above, see supra note 1, NDC was ci^dtud as a
whol ly -owned subsidiary oT NPI on 31 Augus t lS»8l . W h i l e N P I ' s
m o t i v a t i o n In t a k i n g t h i s act ion remains unden t , i t may have
i n t e n d e d to s h i e l d i ts p r i n c i p a l c o m m e r c i a l opei <» t ions f r o m
l i a b i l i t i e s c r e a t e d b y i t s d e f e n s e p r o d u c t i o n a c t i v i t i e s .
w h a t e v e r N t f i ' s m o t i v a t i o n , t h e c r e a t i o n o f N D C i s o f n o
s ign i f i cance under L'tRCLA, as N F J L r e t a i n e d ownership of the land
u n d e r l y i n g the Kau C l a i r e f a c i l i t y . tvyn i f NPI had d i spensed
w i t h the l a n d , i t wou ld have remained a " p o t e n t i a l l y
par ty" under C E R C L A . See 42 U . S . C . section 9 6 0 7 ( a ) (2 )



of Army l i ab i l i ty was that NPI had dedicated the f a c i l i t y to the
production of Army m u n i t i o n s and had produced m u n i t i o n s for the
A i i d y u n U e x a c c e l e r a t e d schedu les d u r i n g t h e Sou theas t A s i a n
c o n f l i c t ; because the A r m y was the p r i n c i p a l b e n e f i c i a r y of
[.noJuctioii at the site, NPI argued that the Army should properly
b«t*i tlit; cost* of contamination that such production en t a i l ed .
T h e A r m y c o n s i d e r e d N P l ' s r e q u e s t u n d e r t h e f o r m e r s i tes
component of the Department of Defense In s t a l l a t i on Res to ra t ion
P r o y i a m and f o u n d i t w a n t i n g . According t o A r m y and B>«B
environmental o f f i c i a l s , there was l i t t le or no evidence that the
A r m y ' s ac t iv i t i e s on the site d u r i n g the period ot its ownership
con t r ibu ted to the con tamina t ion . Furthermore, these o f f i c i a l s
c o n c l u d e d tha t N P I ' S " b e n e f i c i a l " theory of l i a b i l i t y had n®
basis in env i ronmenta l s ta tu tes 01 j u d i c i a l decisions.

As the px 'o spec l s for s e t t l e m e n t of the q u e s t i o n of
responsibi l i ty foi the Eau Claire c o n t a m i n a t i o n grew d i m , Nuc
o f f i c i a l s rt-pi esented tha t f a i l u r e by the A r m y to reach an
unders tand ing with the f i r m on paying for the required c l e a n u p
cou ld have d i s a s L r o u s consequences for the A r m y ' s m o b i l i z a t i o n
base for 105MM and 8" meta l parts . Spec i f i ca l ly , NDC refer red to
prov i s ions in i ts f ac i l i t y contract wi th AMCCOM that permit ted
the f i i m to te rmina te i ts re la t ionsh ip wi th the Army and direct
the A r m y to d i s m a n t l e and remove the n e a r l y S l O O m i l l i o n i n
Government-owned equipment p resen t ly located on the s i te . Such
a c t i o n , NDC observed , w o u l d cost the A r m y a m i n i m u m of S>8
m i l l i o n , not to mention the costs of locating the equipment in a
p r o d u c t i o n mode at another site.0 Faced w i t h the prospect of
l o s i n g a f a c i l i t y c r i t i c a l t o t h e U n i t e d s t a t e s ' d e f e n s e
e s t a b l i s h m e n t . , the Ai my e n t e r e d i n t o the a b o v e - r e f e r a need
a g i e e m e j i t to p^r t ic ipate in the env i ronmen ta l - res torat ion of the
Site. $ In entering into this agreement , the pa r t i e s were- c a r e f u l

8 O f f i c i a l s in the o f f i c e of the Ass i s t an t secretary of the
A r m y {Research, Development & A c q u i s i t i o n ) , a f t e r c o n s u l t i n g w i t h
the o f f i c e of the Army General counsel , d e t e r m i n e d that only two
a l t e r n a t i v e s to N P l ' s threatened action were l e g a l l y a v a i l a b l e ,
n e i t h u r o f w h i c h was p a r t i c u l a r l y p a l e . t a b l e . The f i r s t i s
condemnat ion of the f a c i l i t y under the power of eminen t d o m a i n ,
a n a c t i o n t h a t w o u l d r e q u i r e s p e c i f i c c o n g r e s s i o n a l
a u t h o r i z a t i o n . The second is abandonment of the Government-owned
equipment in place at the s i te , an action that a d m i t t e d l y wou ld
save & 8 m i l l i o n i n r e l o c a t i o n costs b u t w o u l d i n v o l v e t h e
f o r f e i t u r e of over $100 m i l l i o n in U n i t e d States property.

9 This agreement essent ia l ly requires the A r m y to i n i t i a l l y
f u n d n e a r l y 1 0 0 p e r c e n t o f " s i t e - r e l a t e d e n v i r o n m e n t a l
r e s t o r a t i o n costs" up to a total oc $5 m i l l i o n (or greater if
Congress a u t h o r i z e s expendi tures for such purposes in excess of
that a m o u n t ) . Seja Appendix 11 at paragraph I I I . ' NDC, for its
p a r t , has agree<3 to r e imburse the Army for 50 percent of these



- •
not to"purport to dispose of the question of iesyonoibility under
environmental laws for the contamination at Eau Claire. Instead,
the agreement preserves whatever rights the patties have under
statutes or at common law to sue for or recover the costs of
participating in the environmental restoration of the Eau Claire
faci1 ity.

It is pursuant to this agreement that NDC NOW comes forward
for extraordinary relief. paragraph ill of the agreement
requires the Army to pay to NDC 50 percent of the sum of its
"past" environmental restoration costs (defined in the agreement
as those costs paid between 1 January 1984 and 30 September 1987)
and 100 percent of its "present" restoration costs (defined as
those costs paid between 1 October 1987 and 19 February 1988, the
date ot the agreement's execution). Seje Appendix 11 at
Paragraphs I (B) & III. NDC seeks relief in the above amounts.10

DECISION

P u b l i c Law 85-804, execut ive order 10789, as a m e n d e d , and
Par t 50 of the federal Acquis i t ion Regu la t ion empower the Board
to amend o r m o d i f y A r m y c o n t r a c t s " w i t h o u t regard to
prov i s ions of law r e l a t i n g to the m a k i n g , per formance , amendment ,
or m o d i f i c a t i o n of contracts , whenever [ the B o a r d ] deems tha t

e x p e n d i t u r e s (up to a l i m i t o f 5 3 . 5 m i l l i o n ) ou t o f i t s
negotiated prot i t on f u t u r e product ion contracts for 105MM and 8"
m e t a l parts . See Append ix II at P a r a g r a p h IV. However, N D C ' s
r e i m b u r s e m e n t "obl igat ion expi res p rec i se ly 10 y e a r s a f t e r the
date of execution ot the agreement , or 19 rebruary 1998. Sea id.

To a large degree, Congressional s e n t i m e n t gu ided the A r m y
i n a g r e e i n g t o p a r t i c i p a t e " f i n a n c i a l l y i n t h e e n v i r o n m e n t a l
res tora t ion of the Eau C l a i r e site. The Conference Repot t on the
Fiscal year 1588 DOD Appropr ia t ions Act au thor izes the A r m y to
expend up to $5 m i l l i o n out of the "Procuremen t of A m m u n i t i o n ,
A r m y " account for participation In the e n v i r o n m e n t a l tes to ia t ion
of the NDC f a c i l i t y "pursuant to an a g r e e m e n t g o v e r n i n g the
conduct of such restoration entered into by the cur ren t owner of
the site and the Depar tment of the A r m y . " H . R . Rep. No. 100-410,
l O O t n Cong., 1st Sess. 119 ( 1 9 8 7 ) ; see a l so H . R . Rep. No. 100-
4 9 8 , 100th Cong . , 1st Sess. 516 (i"5T/j T a f f i r m i n g House and
sena te Report l a n g u a g e ) ; S. Rep. No. 100-235, 100th Cong., 1st
Sess. 131 ( 1 9 8 7 ) .

10 m order to preserve the d i s c r e t i o n of the Board to
grant or w i t h h o l d r e l i e f under publ ic Law 85-804, the agreement
express ly conditions the A r m y ' s obl igat ion to pay any por t ion of
K D C ' s past and present Si te-related " envi ronment-a 1 r e s t o r a t i o n
costs on an award of r e l i e f by the Board. See Appendix II at
Paragraph X I I .



such action would facilitate the national defense." fub. L. 85-
804, 72 star. 972, Section i.H For the reasons outlined below,
the Board approves NDC'S request for extraordinary relief in the
amount of 50 percent of past and 100 percent of present Site-
related eiivit oriental restoration costs, as defined in the Army-
HPI-NDC dyieewent of 19 February 1988, and finds that such action
will facilitate the national defense.

1. Essentiality to the Nat^o na 1 Def_ense.

We discuss this issue first primarily because the
essentiality of NDC' s Eau Claire facility to the national detense
cannot be questioned. While the Army's stocks of 105MM and 8"
projectiles are plentiful at present, the Army has now and will
continue to have for the foreseeable future a significant
mobi 1 izcitiun requirement for both items. for instance, the
current mobilisation requirement for 105MM projectiles is 31.2
million units pex year. The comparable rate for 8" shell is 3.y&
million units. .NDC is the Army's single mobilization base
producer for 105MM projectiles; no other producer can be counted
on to accaltfiate to f u 11 ' production of projectiles in the event
of a national emergency with acceptable technical and schedule
risk, with leyard to 8" projectiles, NDC's production lines form
a critical pent of the Army's industrial base for that item,
without doubt, NDC's "continued operation as a source of supply"
for 105MM and 8" projectiles is "essential to the national
defense." FAR 50.302-1(a).

2. impairment of Productive capability.
•

NDC' y request, by its terms, presents a threatened loss of
the facility's productive capability; quite simply, unless the
Army agrees to pay a substantial portion of NPI's past and
present environmental restoration expenses, NPI has assured the
Army that it cannot count on the availability of Eau Claire as a

11 Tim subject request for relief is concededly unusual in
that it does not appeal to fit squarely within any ot the
enumerated examples of contract adjustments deemed permissible
under FAR 50.302. The closest analogue is found at FAR 50.302-
1 (a) , which states that it may be proper to awajrd relief "(w]hen
an actual or threatened loss under a defense contract, however
caused, will impdii the productive ability oJt a contractor whose
continued performance on any defense contract or whose continued
cpeyaLiofi as a source of supply is found to be essential to the
national defense. . . ." We do not believe it is useful to
discuss NUC'S request in. terms of the elements set forth in this
provision. We note, in this connection, that the FAR's
enumerated examples "are not intended to exclude other cases in
which the approving authority determines that the circumstances
warrant relief." FAR 50.301.



mobilization base producer for 105ftM and 8" projectiles. in this
very -crude sense, NM'S prospective liability for environmental
restoration expenses at Eau Claire "threatens" the loss of a
facility critical to the United States defense establishment.

Against this background, and in view of the fact that the
Army previously owned the Eau Claire facility, NPI, NUC, and the
Army entered into the ay i «st?«ient , discussed above, to share
«nv i i omnenta 1 restoration expenses. AS mentioned above, see
&uj.)i A note 9, the Army was guided in reaching this agreement by
strong Congressional sentiment that the Arwy participate in
i estoicition activities at Eau Claire in order to preserve the
facility's production capability. That NDC has submitted this
request to th.^ board despite the" existence of the agreement owes
only to limitations inherent in the Army's contracting powers;
simply stoU-rJ, in implement ing the agreement's obligations the
Amy may, t.inuuyh its contracting powers, reimburse only NUC's
future un v i i onment a 1 restoration expenses. 12 in order to
i -T-.oleii.t'iiL the Atmy's obligations under the agreement with respect
to "past" and "present" "Site-related environmental restoration
expenses", the Army itruuiies an instrument vjhlch can legally
.sujjLJo.Lt the obligation of appropriated funds. Under the present
ci r .-'.-.Ti^r eir.ces, this cdii be accomplished only through a grant o*

lelief on terms consistent with the agreement.

AT <.«..- 1 closely examining the agreement and the circumstances
sur owning the czeation of contamination at the t'au Claire
facxlii.y, we endorse the agreement as &n acceptable compromise ot
« conpj^x, multifarious set ot contractual and envi ronmerita 1
problems. Tn viev/ of the unquestionably critical role that NDC ' s
Euu Claire facility plays within the Army's mobilization base :"or
lOStfM and 8" projectiles, we cannot risX a sudden v/ithdr<?wal i-f
the faciliLy fium the defense establishment, a withdrawn: ;{,.it
mi^M v^H fulluw from a failure of the Army, NPI, and NPC '. o put
the above-described ;_>ioblems to rest. Of course, it mi^nr. ri^
said tliat U;e Atmy maintains active relationships with numerous
contractor-owned, conti dctor-operated facilities, some of which
form a critical part of the Azmy's mobilization base for selected
munitions and suwe of which may face hazardous waste problems.1^

12 Ifi order to fund NDC ' s future "site-related environmental
j. es t.oi a tion ousts", the Army intends- to enter- into a production
base supporL mouification to NDC's facility contract. The
statement of work In this modification will include environmental
restoration activities at Eau Claire.

13 NPI and NDC contend that the Eau Claire facility is
unique among mobilization base production facilities. it is,
they contend, the only CUD 11 «<_ tor-owned , contractor-operated
Idroe caliber rsetal parts facility that has been dedicated* solely
to Oefense production throughout its history. NDC points out
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what distinguishes Eau Claire from other contractor-owned,
contractor-optiated munitions facilities, however, is the fact of
prior Government ownership. While the Army's l e g a l
iespunsibility for the contamination deposited on the site is far
from cledi, we believe that it is in the public interest for the
Arr.iy to share in the resolution of the environmental problems at
Eau Claire at the present time.

While NDC's request surely does not present circumstances
which we have found to warrant relief prior to this occasion, we
ne vex* the less approve NDC's request and endorse the Arny-NPI-NDC
agreement «s providing an acceptable means of preserving the Eau

while the land is contractor-owned, all of the production
located at the facility is Government-owned; in fact/

many of the structures located at the facility are Government-
owned as well. NDC argues that the only thing that distinguishes
its Eau Claire facility from a Government-owned, contractor-
operated (GOCO) ammunition plant is the fact that NPI owns the
land underlying the facility. NDC is convinced that were the Eau
Claire facility a GOCO plant, the Army would surely finance the
required restoration. We agree, although v;e do not believe NDC's
observation is of particular relevance to its application for
relief. If Eau Claire were a COCO, the Army, as owner of the
real property, would be required to take the "lead in conducting
restoration activities under CERCLA. Moreover, if the Army's
GOCO contractor were in sor.\e way responsible for the release of
contaminants on the premises, the Army wight choose to compel the
contractor to share in the costs of restoration. Nevertheless,
the fact reniciinti that NDC is the owner of the* land in this case,
and we have nu -reason to doubt that NDC included a charge for the
land in its production and facility contracts with the Army.
Presumably, this charge bore some relation to the risk NDC was
undertaking in using the land for purposes of munitions
product ion.

Theie is a more basic response to the applicant's clair.i that
the Eau Claire facility is unique. Quite simply, it is not
unique at all. Indeed/ the posture of the Eau Cleire facility
seems more inflective of the norm in munitions production
facilities than suggestive of uniqueness. It would be far easier
for us to lii>t the facilities thac are d istinnuishable from Eau
C l c i t e than to itemize those that sha're Eau Claire's
characteristics. Most large, integrated companies do not nix
corr.r->ercifil and Government work in the same plant. Moreover, the
Government work tl.ey do undertake is invariably acconpiished with
significant assistance from Government-owned equipment. In
short, except as noted in our opinion, we do not share NDC's
belief that it maintains a unique posture within the Army's
contractor-owned, contractor-operated mobilization base.



Claire facility as* a mobilization base producer for critical
ammunition items. We take this action in part out of substantial
doubt that it will ever be scientifically possible to determine
with precision which party or parties in the chain of title at
Eau Claire should properly bear a greater or lesser percentage of
responsibility for the contamination on the site under
established principles of environmental law. in addition, we
yiant NDC's request out of grave concern for the maintenance of a
sound defense posture in the event of a national emergency and
out of the sober realization that entering into litigation with
NPI and NDC on certain of these issues would present significant
risks to that posture. we acknowledge that the Army has limited
options available to it, but believe that NDC's request for
relief provides an acceptable accomoda t i on of a number of
competing concerns.

The Board hereby grants NDC's request for recovery of 50
percent of NDC's "site-related environmental restoration costs"
paid between 1 January 19B4 and 30 September 1987 and 100 percent
of NDC'S "site~related environmental restoration costs" paid
between 1 October i987 and 19 February 1988. Accordingly, the
contracting officer Js hereby authorized and directed to enter
into a supplemental agreement under contract No. DAAA09-82-E-7000
providing for payment by the Army of the above-described costs
and for reimbursement by NDC of a portion of these costs on terms
consistent with the 19 Feforxiary 1988 agreement. The contracting
officer is directed to audit NUC's costs in accordance with
established cost accounting principles before making payments
under authority of this decision.

The action . authorized by this decisi/Qn will facilitate the
national defense.

>rge E. Dausman
Chairman

Army ytfontract Adjustment Board



4- AGREEMENT

This Agreement between National Presto Industries,
Inc. (NPI), National Defense Corporation (NDC), and the
United States Department of the Army (Army), shall become
effective upon execution by the parties hereto.

WHEREAS, NPI is the sole shareholder of NDC; and

WHEREAS, NPI owns certain land and improvements which
it leases to NDC, herein collectively referred to as
"leased facilities"; and

WHEREAS, situated on the leased facilities is certain
Government-owned equipment, tooling, and related support
items, herein referred to collectively as "equipment"/
said equipment having a replacement value approximating
$100,000,000; and

WHEREAS, NDC has had in the past and presently main-
tains a contract with the Army (under its Industrial
Preparedness program) for the maintenance of the leased
facilities and equipment pursuant to which said leased
facilities and equipment are maintained in a high state
of readiness for the production of 105mm and 8" projec-
tiles,- and

WHEREAS, the leased facilities and equipment have
been and continue to be an integral part of the Army's
rmbiliz-ation base; and

WHEREAS, the leased facilities have been identified
as a pr/LeiiLial source of environmental contamination and
as a consequence, since January 1, 1984, NPI and NDC have
be<tn expencliny their own funds for environmental investi-
gation related to the leased facilities, and it is an-
ticipated that additional runds will be expended in the
future for environmental matters related to the leased
facilities, including, but not limited to, those activi-
ties required as a iesult of the Administrative Agreement
effective as of July 8, I9U6, between the United States
tiivirc'niucMt.dl Protection Agency, the Wisconsin Department
of Natural Resources and NPI, providing for a" Remedial
Investigation/Feasibility Study (RI/FS); and

WHEREAS, it Is anticipated that environmental resto-
ration oc.»ts provided for herein relating to the leased
facilities may require the expenditure of 'funds which as
of Lh« date of this Agreement are not anticipated to
exceed $5,000,000, but which could be greater than that
amount; and



WHEREAS, NDC may at any tir.ie terminate its participa-
tion in the Army' s industrial preparedness program for
any reason; and

WHEREAS, should NDC terminate its participation in
the Army's Industrial preparedness program, the Army
would, upon request of NDC, be obligated to i (l) abandon
the equipment In place (in Which event the Army would no
longer have ownership of equipment having a replacement
value of approximately $100,000,000 and would lose a
critical component of its 105mm and 8" mobilization
base); (2) dismantle, remove, and preserve the equipment
and restore the leased facilities (in which event the
Army's costs for dismantling, removal, preservation, arid
rehabilitation of the buildings alone would be in excess
of $8,OOO,OOO, without giving consideration to the ijost
of relocating and setting up the equipment in a produc-
tion mode at another location); or (3) seek to condemn by
power of eminent domain the leased facilities and assume
ownership and control 'thereof.

NOW THEREFORE, in consideration of the foregoing
premises and other good and valuable consideration, the
p&irties agree as follows:

I. DEFINITION OF TERMS

For purposes of this Agreement, the t«ims set forCh
below shall be defined as follows:

A. "Site" shall mean the leased facilities which
comprise the former Army installation known vari-
ously as the "Eau Claire ordnance Plant,
Area II," or the "Eau Claire ordnance Works £2,
Wisconsin." The bite encompasses approximately
320 acres and is situated east of Highway 53 on
the north side of the City of Eau Claire, in the
State of

B. "Site-related environmental restoration costs"
shall include past, present, and future costs £c»r
Site-related environmental 'investigations (in-
cluding the preparation of worlc plans; installa-
tion, campling, and analysis of monitoring wells;
and soil and related sampling and analysis);
bite-related environmental studies (including
technical and professional oversight, evalua-
tions, and opinions); site-related professional
and technical costs arising due to legislation,
negotiations, public and community inquiries,
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adwinistrative agency Inquiries, responses,
claims, acuicms, or proceedings from Site-related
environmental matters (including exists and pay-
ments relating to the final resolution of such
items and ovei sight costs); site-related judgment
an<3 settlement, costs of third-party actions;
Site-related remedial actions; applicable general
and administrative costs (which shall apply to
past costs as well as present and future costs);
and like items. Site-related environmental res-
toration costs shall in no event include profits
or fees, reyaidless of their allowability, to NPI
ox NT>C in connection with their performance of
the bite restoration effort or incurrence of the
costs described in this paragraph. For purposes
of this Acfreemunt, past Site-related environment-
al restoration ousts (Which are defined as those
costs paid between January 1, 1984 and September
30, 1987) shall not exceed the sums identified in
Annex A to the Ayreement, which sums the Army
expressly reserves the right to audit. Likewise
for purposes of this Agreement, the Army ex-
pressly reserves the right to audit present
Site-related environmental restoration costs
(which are defined as those costs paid between
octobet 1, 1987 and the date of execution or this
Agreement) and future site-related environmental
restoration costs (which are defined as those
costs accrued ot paid after the date of execution
of tli IB Ayreement). it is understood that pres-
ent and future Site-related environmental resto-
ration costs shall in no event include Site-re-
lated environmental lestoration costs paid prior
to September 30, 1987.

c. "SubLrtined substantial production" shall mean
units* of production under prime contract(s) with
tliw Atmy of twelve consecutive months' duration
or longer at a rate equal to or greater than the
minimum sustaining rate of production, as defined
herein, after the first twelve consecutive months
of production under one or nc»4- w contracts with
th* Army accomplished at a x'ate equal- to or
yfeater than the minimum sustaining rate of pro-
duction following reactivation of the leased
facilities and applicable equipment.

D. "Minimum sustaining rate" shall mean in the case
of 105mm HE Ml projectiles Ml'TS 760,000 units
over a period of twelve consecutive months at an

mat« aveiago rate of 66,000 units
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rtr>nth, and in the case ot 8" M106 projectiles
MPTS 210,000 units over a. period of twelve con-
secutive months at an approximate average rate
of 18,000 units per month.

"Accelerated sustaining rate" shall mean:

(1) in the case or. 105mm HE Ml projectiles,
MPTS, 1,650,000 units over a period of

consecutive months at an approximate
rate of 142,000 units per month;

(2) in the casts of 8" WiOb projectiles MPTS,
414,000 units over a period of twelve con-
secutive nonths at an approximate average
raLe of 36,000 units per month; or

(3) in the oeise of simultaneous production of
lOSimn HE Ml and 8" M106 projectiles MPTS at
an approximate average rate of production
for each at the minimum sustaining rate as
defined herein.

P. "Untceo vered Executive costs" shall mean those
costs of NPI for executive personnel since Janu-
ary 1, 1904, for management of Site-related envi-
ronmental restoration activities in excess of the
past anounts recovered and future amounts recov-
erable under woe standby contracts tor services
provided or to be provided by Nfl personnel.

O. "Reimbursable Amount" shall mean 50 percent of
the Army's payments made under this Agreement Up
to Q maximum of $3,500,000, less the sum of NDC ' s
credits or contributions in reimbursement of the
Army.

II. PERIOD OF APPLICABILITY

This Agreement shall be applicable to all Site-re-
lated environmental restoration costs incurred by NPI or
UDC after January 1, 1984, as a resjult of all past pro-
duction and production-related activities at the Site.
This Ayrewiiient shall not be applicable to Site-related
environmental restoration costs resulting from production
and piroclucLlon-r elated activities at the Site after the
effect ivy date of this Agreement, unless production or
production-related activities at the site are directed by
the Army pursuant to an express environmental waiver.
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III. FUNDING AND fAYMfc'KT OF COSTS

Subject to the reimbursement provisions set forth in
this Agreement and subject to a limitation on Army pay-
ments of $5,000,OUO (which limitation shall be increased
by the Army only upon such congressional action as is
specifled In Section IV below), the Army agrees to fund
and pay to NDC 50 percent of past Site-related environ-
mental res Location exists and iuu percent of present and
future Site-related environmental restoration costs in-
curred since January 1, 1984 as a result of past produc-
tion and past production-related activities at the Site.
It is recognised by the parties hereto that it will be
necessary Lo obtain congressional authorization (in the
form of conference report language) earmarking Army funds
to carry out the provisions of this Agreement and the
obligations of the parties hereunder are expressly condi-
tioned upon such authorization. The parties therefore
a<jree to cooperate with each other in obtaining the nec-
essary congressional authorization. The parties antici-
pate that the aforementioned congressional authorisation
will px-ovide fur Army financing ot the "restoration" of
the Site consistent with protection of human health and
the environment. The parties agree that the term "resto-
ration" as used in the congressional authorizing language
shall mean "Site-related environmental restoration costs"
as defined herein. it is understood by NPI and NDC that,
subsequent to receipt of congressional authorization, the
Arn-.y rnu&L formally program the funds necessary to tinance
this Agreement. it is further understood that the Army's
payment obligations shall not be subject to interest,
except as> required by law with respect to obligations
under taken in such contracts or modifications to con-
tracts as are executed in furtherance of this Agreement.
Finally, it is understood by the parties that approxi-
mately $230,000 of the sum of past Site-related environ-
mental restoration costs may be recovered by NDC inde-
pendently of tliig Agreement. Upon recovery ot this or
any other part or of such past coats by WF1 or NDC, net
of uiu eimbursed expenses incurred in seeking such recov-
ery, total past Site-related environmental restoration
costs shall be reduced accordingly,^and to the extent the
Army has made payments to NDC in the amount o*f one-half
of such past wsts under the Agreement, NDC shall dis-
burse one-half of the amount of its recovery to the Army.

IV. PROVISION FOR__REIMBURSEMENT

Subject to the Army's payment of Site-related envi-
ronmental restoration costs as provided for in this
Agreement and pursuant to the contribution procedure out-
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lined in this Section below, NDC agrees to reimburse the
Array j.n the amount of 50 percent of the first $5,000,000
of such payments. it is understood that NDC ' s reimburse-
ment obligation shall not be subject to interest. j.n the
event Site-related environmental restoration costs exceed
$5,000,000, the parties agree to cooperate with each
other in seeking congressional authorization earmarking
additional funds. After receiving such approval for use
of additional Krmy funds anfl provided the Army subse-
quently iwaXes payments in excess of the first $5,000,000
of such payments under this agreement, NUC shall reim-
burse the Army in the amount of 50 percent of the Army's
additional payments pursuant to the contribution proce-
dure outlined in this section below, provided, however,
that in no event shall the aggregate reimbursement of NDC
to the Army pursuant to this Agreement exceed $3,5OO/OOO.
It is understood by the parties that any obligation of
the Army to make payments to NDC in excess of the first
$5,000,000 is expressly conditioned upon congressional
authorization of such payments (in such form as the par-
ties mutuftlly agrees).

WDC's reimbursement to the Army as provided for in
the above paragraph shall be in the form of contributions
equcil to a sum of 5 percent of its pie-tax negotiated
profit on any future units produced \inder sustained sub-
stantial production at a rate equal to or greater than
the minimum sustaining rate as those terms are defined in
this Agreement, and equal to a sum of 10 percent of its
pre-tax negotiated profit on any future units produced
under sustained substantial production at a rate equal to
or greater than the accelerated sustaining rate as that
teini is defined in this Agreement. It is understood tTmt
NDC will be accounting for these contributions as produc-
tion costs. However, those contributions shall not be
included as costs of any Kind or otherwise taken into
account in determining prices under any production con-
tracts. NDC shall be entitled to an immediate credit
against the reimbursable amount equal to one-half of past
Site-related environmental restoration costs identified
in Annex A..

After determination of any contributions*payable to
the Army pursuant to the provisions of this Section IV,
but prior to disbursement to the Army, such amounts shall
be allocated between the Army and NDC in proportion to
the relationship between its unrecovered executive costs
as defined herein and the Army's reimbursable portion of
the aggregate Site-related environmental restoration
costs as provided for herein, provided that the aggregate
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of reimbursement then owing shall be reduced by a
sum no grocttei than the actual amount disbursed to the
Army after the above-described allocation.

The obligation of NDC to reimburse the Army in accor-
dance with this Section IV shall expire and any remaining
reimbursable auouut then owing shall be extinguished in
its entirety upon the earlier of January 5, 1998/ or
termination of the facility contract (Contract NO. DAAA-
03-82~E-7OOO or Its successor) by the Army.

If, during the ten-year term set forth Immediately
above, NDC should terminate its relationship with the
Army under the existing facility or layaway, storage and
maintenance con LIacts, including any modifications there-
to, ox- bucoessor facility or layaway, storage and mainte-
nance contracts, including modifications thereto, the
reimbursable ai.ount then owing shall become due and pay-
able to the Army, provided, however, that this paragraph
shall not apply to a decision by NDC to terminate its
participation in the Army's Industrial preparedness Pro-
gram by reason of a good faith dispute over the terms and
conditions of continuing such participation. Any deci-
sion to terminate by NDC because of an offer by the Army
of- terms or conJiLions less favorable than those in ef-
fect in the current facility contract (Contract Num-
ber DAAA09-82-E-7000) and the October 1, 1987, layaway,
storage, and maintenance contract, including an Offer
which does not allow for accumulated inflation since that
date, calculated in the same fashion as does the Army tor
the purpose o.f seeking budgets from Congress, shall be
deemed a termination by reason of a good faith dispute
for the purposes of this paragraph.

V. DENIAL OF LIABILITY

The Army, NPI, <njtl NDC by entering into this Agree-
ment, do not admit, accept, or intend to acknowledge any
liability or fault with respect to any matter arising out
of or relating to the site. This express denial of any
liability or fault attaches to any and all matters re-
laced to or arising out of the Site, including, but not
limited to/ responsibility for any "environmental contami-
nation associated wiLh the Site.

VI. AUTHORITY OF THE PARTIES

Each of the parties to this Agreement hereby acknowl-
edges that it is duly authorized to enter into this
Agreement, has full authority to carry out the respective
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obligations and duties as provided for herein, and has
fully authorized the signator to sign this Agreement on
its behalf.

vii. RIGHTS AGAINST THIRD PARTIES

The Army, NPI, and NDC recognize that each may have
rights (including the right of contribution and indemni-
fication) against insurers and other potentially respon-
sible parties (collectively referred to herein as "Third
parties"), Each of the parties to this Agreement hereby
agrees i«ut to sue, execute judgment or Lake any civil,
Judicial, or administrative action against Third Parties
without first advising and seeking the concurrence of the
other parties to this Agreement. in the event the Army,
NPI, and MIX mutually agree to institute any action or
actions against such Third Parties, all costs associated
with such action or actions shall be deemed Site-related
environmental restoration costs arid shall be tieouunLed
for as such under the terms of this Agreement. Docu-
mented proof of costs -shall be submitted by the party
bearing such costs. Any and all recoveries as a result
of such mutual action shall be paid to the Army and cred-
ited to the balance of total Army payments under this
Agreement for purposes of determining the reimbursable
amount.

In the event a party or pax ties to this Agreement
(Moving party) wishes to institute an action or actions
against Third parties but the other party or parties to
this Agreement (Non-moving party) does not desire to
participate i'n such action or actions, then, the Non-
iik.'jviny Party, upon written request by the Moving Party,
shall assign or subrogate its interest to the Moving
Party. The Moving Party shall then be responsible for
all costs associated with the action or actions, includ-
ing all costs associated with indemnifying and holding
harmless the Non-noving party, and shall similarly be
entitled to a.11 recoveries.

VIII. ENFORCEMENT

Nothing in this Agreement shall prevent or restrict
the parties from bringing a civil action in a court of
competent jurisdiction for enforcement of this Agreement.
In the event of such action, this Agreement shall be con-
strued in accordance with the laws of the State of Wis-
consin. Except for the matters covered by this Agree-
ment, nothing herein shall nodify the respective rights
and obligations of the parties as set forth in contracts
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the Army and NDC. This paragraph shall not be
effective if the congressional authorisation described in
Section in of this Agreement is not provided.

IX. NO RIGHTS IN NON-PAKT1KS

Nothing in thi& Agreement shall create or be deemed
to create <any rights or defenses In favor of any persons
or entities who are not parties hereto.

X. DISPUTE RESOLUTION

In the event any o£ the parties to this Agreement
disagree as to Whether any other party or parties to this
Agreement have properly performed their obligations here-
ur.der upon written request of any party/ each of the
parties will, within 45 calendar days from receipt of
s.uch request, designate an authorised representative with
decision making authority to meet and seeX to resolve
their disi-t(-)i eement. These authorized representatives
shall make their best efforts within 45 days of their
designation to negotiate a good faith agreement resolving
their disagreement.

XI_^ SUPPLEMENTAL

The parties, hereto recognize that due to time con-
straints beyond their control, there are some items that
have not been inooiporated into this Agreement, Out will
be included in d supplement to this Agreement. It is the
mutual intent of the parties hereto that the supplemental
agreement be 'completed and signed no later than six weeV.s
after t_ln> d«te of this Agreement or the date of congres-
sional authorization as provided for herein, whichever is
later. it is further agreed by the parties that the
subject matter* to be included in the supplemental agree-
ment shall include, but not be limited to, the following:

A. Procedure for reimbursement of funds by the Army
to NDC and NPI (consistent with the provisions of
the existing facility contract between NDC and
Lhw Anny) ;

B. Procedure for reimbursement, by NDC to the Army;
and

C. Procedure for ensuring Army input into and con-
sent to settlements of site-related third-party
act ionr..
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XII. KATURE OF AGREEMENT

This Agreement is not a contract to provide supplies
or services under the Federal Acquisition Regulation and
does not, by itself, obligate appropriated funds of the
United States Government. With regard to the payment of
future Site-related environmental i. wbcoratioii costs, the
Army shall enter into a contract with NDC to implement
the provisions of this Agreement. With regard to the
Army's obligations concerning past and present site-re-
lated environmental restoration costs, this Agreement is
expressly conditioned upon an award of extraordinary
relief by the Army Contract Adjustment Board on terms
consistent with this Agreement. Upon the maXiny of such
award, the Army shall enter into a supplemental agreement
with NDC to implement the provisions of this Agreement
for the payment of past and present site-related environ-
mental restoration costs.

United States Department of Lhe Army

By: ^C^y^jZ-fcxt-w^-^—L Date:

Ti13 e : Assistant Secretary of the_ Army-•

Date :

Title-. Chairman and Presidenr

N<at io Defense Corporation

Date :

President
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r*st SlLC-iul«ted environmental restoration costs
f...iu Jmiu«;.y i, 198^ through September 30, 1987 ....... $713,656.29 *

* Inc.'.udts $64,878 of general and adoiinistracive costs


