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S .337 September 11, 1987
U.S. EPA, REGION V - : -
WASTE MANAGEMENT DIVISION CERTIFIED MAIL-
OFFICE OF THE DIRECTOR . RETURN RECEIPT REQUESTED

-

A
v81ldas Adamkus, Regional Administrator
United States Environmental Protection .

gency. Region V.
0 S. Dearborn : ,
Chicago, IL 60604 . . ’ .
o Re: Metamora Landfill Superfund Site
' Dear Mr. Adamkus:
Please find enclosed one copy'of‘each of the following:
1. Petition To the Administrator, -Region V, .
To Reopen the Original Record.of Decision
for the Metamora Landfill (Signed On:
September 30, 1986) and To Initiate a New
-Remedy Selection Process;
2. Memorandum in Support of the Petition;
— Co . ~and
3. Exhibits to the Memorandum in Support of
the Petition. yy
_ We respectfully request a meeting with the involved U.S.
. . Environmental Protection Agency -staff and Michigan Department of

Natural Resources staff as soon as both agencies have reviewed
. ., the aforementioned documents. 1
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'Thank you for your attgntion to this’matté:. :he lbgkaﬁ
fozward to hearipgg frommyou in- the near: future. : .

» "_‘ . -
& o . S *

N A T truly yours, ¢ i e U

¢

. . e ‘.

on behalf of Chrysler e T

\ : . Motors Corporation T R

L . A S AR ¥ . LT MR
DLS/LSS/df1 % o e o N

Enclosures ‘ SO el R L
cc: Robert/B. Schaefer, Esq "J_. T U
USEPA V Regional Counsél C . ' A

Thomas Leverett Nelson, Esq.,.- EAREE _ S e

¢USEPA V Assis ant Regional cou‘a'sel RPN L

mmbﬁlqlw’ e T

S A Lo

John Tanaka,
USEPA V-Metamora Project Coordinator .-

Courtesy Copy:
- Jack D, Shumate, Esqg. . _ _
Richard J. “Bahls, Edq. o BN
Stuart H. Freeman, Esq.
¢ Assistant Attorney General
Seth phillips, .. & ’
MDNR Envirommental Quality Analyst VI
Beth Mursch,
MDNR Geologist vII

Ly o
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' UNITED STATES : -
" ENVIRONMENTAL PROTECTION AGENCY o

- REGION v '

'IN THE MATTER OF:

Metamora Landfill,
Metamora, chhlgan

Ptoceedlng Under the Comprehensive
Environmental Response, Compensatlon
- . and anb111ty Act of 1980, as amended,
" 42 U.S.C. SS 9601 9657 (1987)

.. .:

Docket No.

e Nt " Nt et Vot "t Sl Nt St St

4

. PETITION TO THE ADMINISTRATOR, REGION V, TO REOPEN -0
. . THE ORIGINAL RECORD OF DECISION FOQR THE METAMORA -
LANDFILL (SIGNED ON SEPTEMBER 30, 1986)- AND
TO INITIATE A NEW REMEDY SELECTION PROCESS

AND

MEMORANDUM IN SUPPORT OP THE PETITION TO THE ,
) ADMINISTRATOR, REGION V, TO REOPEN THE . -t
- P “ ORIGINAL RECORD OF DECISION POR THE METAMORA
o . LANDFILL (SIGNED ON SEPTEMBER 30, 1986) AND -
< TO INITIATE A NEW REMEDY SELECTION PROCESS

s -
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o

. UNITED STATES ‘o
ENVIRONMENTAL PROTECTION AGENCY

REGION V ]
- . ’ 9 St . ’ -
IN THE MATTER OF: . C e . s N )
: ‘. - et Tt -
Metamora Landfil), . . BT f '
Metamora, Michiga . . ¢ « Petition To EPA To Reopen’ 3&-

" The Record And To Inltiate

Proceeding Under the ompréhedsive A New Remedy Selectxon

.
. s Nl Nl N Nt Nt P N sl Vil

Environmental Response, Compensation, -Process IR
. and Liability Act of 1980, as amended, . ’ °
- 42 U.S.C.A. § 9601-9657 (;9%5) . _Docket No.. '
W . : .
PETITION TO. THE ADMINISTRATOR, REGION V, TO REOPEN .
: THE ORIGINAL RECORD OF DECISION FOR THE METAMORA' A s
' - LANDFILL (SIGNED ON SEPTEMBER, 30, 1986) AND :
TO INITIATE A NEW REMEDY SELECTION PROCESS -

. ‘Pgrsuant’ to the Cbmprehensive- Environmental hesponse,
Compensation and Liability Act (“CERCLA"s and éuéetfund Amend- . '
ments and Reauthorization Act «"SARA"), Section 113, the Chrysler!

‘. B .9 . '. ..a
Motors Corporation ("Petitioner"), without waiving or compromis-
o ing - any rights' or defenses, respec;ﬁully petitions . the ,

Environmental. Protectlon Agency. ("EPA") to reopen the Record o: v
‘Dec1sxon ("ROD") and the associated. adﬁinistrative record
("Record”) for the MetamO{p'Landfili to reevaluate its,d;cision .
to exca@ate and incinetéte Ehe wﬁs;eg offsité ("Degfsion“).

In support Of" this Pétition;' Petitioner submits the
followxng facts, as further detalled in the attached Memoré'a—h -

In Support Of Thls Petition,

-




-

the site:
) (A) -
\
. - (B)-
(C)
L N {D)
> ) ‘
. ';\,l - .
.\Y . =
v 25

include EPA ',5_:'
o “"

(B)

-

()

l. §£ggg£;£2g; new ;nformatlon is. S&allab&e concerhing ';_'

_ ;ill layer. beneatn the site;.and

(A)

B "‘ﬁzw?zjfontrary—bo the plain. lznguage of, the NCP§V4_ ey
< . - . R - G ‘A . . . .’ ."' .l . e '.:,.‘
4 ' . ' : g ’e " :"" K '.. _’0. ""_’l o . l" ' ' 7‘

i -

. v * \*- Tl e . - T
k. &\ } T,
the - results of e Mlchzgan «nepq ;ment wof T C
Natural Resources ("MDNR") tes; “excav .,.w
tions performed last ,winter as: teflected 1n
MDNR Progress Report‘#Q and in an 1ndep dent N
evaluation indicate that theye are .
cantly fewer .drums buried at the : szte han e
originally believed by Ege;f? be buried atathﬁ_,‘_--
site; oW R I

L : ..
. .

. ’ . N - . wr . .-. 4 o M ' "
MDNR '8 Progress Report {9 -anéyindependent Ty
information, indicates. that offsite- incine- o
ration_capac#ty i's not availablé; - = . yﬁng

E.C. Jordan's qeophy51oal 1nvestlgatlons 1nd1~ﬂ§j§] ‘
cate that there 15\ no plume of contamination -
migrating from the‘'site and there is a- con- 9 t;
tinuous 150 foot,K thick relatlvely zm--rme ble '

AR S g S . ) :
the Petitioner's risk assessmg honstrates:
that there is no present rigf the future'

risk presented by the -site withd t angb;g?gdy L
is at worst . remote .-and low in_ an ahgolite S

. sense.  -This Ffuture risk ,is lower than the’
risk. . levels ordinarily c nsxdered by EPA’ -

as: unworthy of regulatory™ action and, lowpq‘
than - levels provided .in EPA's guidange . for

t N
.determxnlng cleanup levels"2<.‘.,vw;__ S, 3%:
'q;txal Decxsxon ‘is lnconsxstent wlbh law® and =
w LN
- prlcxous, : The ma]or ﬁlaws,~;n--thed Rechd )
. s . i \;
’ ‘ - ' ‘e
£dilure to cons:.der r1sk as requlred by thL R
NCP; * - .. N RS TTE A
K « N ’ : . . .( . N B
Eaxlure to compa;e the risks of the remedxal S, g
'alternathes as: requxréﬁ by the. NCP,-‘~ B
- a3 . '1'.

determxnatxon that* State ermits are. requxred ‘ St
g¢fore 1mplemen;ation ‘of an. onsite remedy; "~ ..




(E)

(F)

»

. . - .

a ‘V ’
i .. (6)

H
o . (H)
. s
\ . L ’ .3;'

@

‘ noc follow general prxnc1ples of adm;nlstrat1ve law, in that they:

, (B c
. v f o
n2
e
e o (B)
K P ) . I W
' T -( . '-T(C)
v
4.( . .. ‘(D).
. (B

\ . (F)

(D) -

failure to make the reduited firfdings con-
cerning excavation and offsite dispbsal;
' PR

exclusion of containment ,remedies.
alternatives considered during the remedy
selection process; .’ R T ’

failure: t3 considets costs as required by
CERCLA, the NCP and EPA guzdance, ise., .a
$41.5 million remedy was chosen over several

other alternatives which are equally or more ;-
protective of human. health and the environ-

ment,,but less expensive;

failure to obtalﬁ/adequate data before select-
ing a remedy; and

failute to adequately 1dent1£y PRPs and pro- -

vide for PRP participation in formation of the

,admxnxsﬁiatlve record.

The admlnxst:atxveﬂpecord and Record of'Decision'do

9

tain an 1nade te level of detail, i.e.,

¢ insufficient infofmation to make an "informed" -
. decision and allow
'Record

judicial

do not: describe the: technxcal ra;xonale for -
_each conclusion reaéhed' .

do not 1nd1cate which technical
artxcles, or public comments were relxed ‘upon
by EPA in its Dec1sxon, .

do not provide an explanatxon of the weight
that EPA placed on each factor in the NCP and
CERCLA, as amend#d by SARA

do not indicate when pPOfESSlonal Judgment was
relied upon, nor -do they  identify . whose

_professional ]udgment—uas relxed upon, and

do not report 1nformatxon or ‘opinions that do
not support the selected remedy, and do not

explain the. reasoqﬁ for rejecting such advérse
information or op

1ons.‘

from' the

review of the'

reporwsy :




C L S :
‘WHEREFORE, Petitioner respectfully prays, for the rea-

sons set forth herein and morevfully'devetong’in‘the attached
Memoraﬁdum,'that BPA reopen the Record and: ‘

1, ~ Recognxze its duty to consxder and evaluate new infor-’
; "mation; - ,
2, ‘Supplément the Record fuflx; - . <. . .
: e PR .
3. Initiate a new remedy selection process;

4. Initiate a'.thorough.‘and expeditious investigation to
identify additional PRPs; .o

.5.. Provide for timely.and meaningful participation of the
) potentially responsible parties in developing the new .
w Record; and o . . .

6. Assure that the supplemented Record ig cOhsistedg with

. o CERCLA, as amended by SARSﬁ the NCP and other appllcable .
. law. .In particular, EPA st . -
_ (A) obtain and include all data . necessary to make a
a "~ ‘'meaningful decisioh, including performance of a
. Remedial Investxgatxon and Feasibility Study, . T

. (B) consxder all reasonable' alternatxvegj 1nc1ud1ng
containment-remedies;‘?nd o
(C) evaluate all approprlate factors, including the
risks, costs and feasibility of xmplementing each
alternative [partlcularly excavation. and 1nc1nera—
tion}; and

‘.' Y 701 comPly thh general pr1nc1p1es ~of admimistrative
: lay. : _

'Respectfuliy submrtted

| . /WMMAZM/WM

Michaél Grice

- W o Chrysler Motors Corporatzon, and’ _
On Behalf qf Chrysler. Motors T
v . Corporat1on : S
. Jﬁ . . e
N j ’
> -4- t/@g




‘Pepper, Hamilton & Scheetz

‘Detroit, M

S % /m//% ‘

David L. Maurer ‘ 35
. a .
10Q Renaissance Center _ :
Suite 3600 . .t
ihigan 48243
(313) 259-~7

) ptf

William J. Walsh
Pepper, Hamilto

Scheetz

‘4300 Nineteenth Street, N.W.
Washington, D.C.. 20036
(;02) 828-1324
7’
%
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REGION \'4

UNITED STATES A o
ENVIRONMENTAL PROTECTION AGENCY e

IN THE MATTER OF:

Metamora Landfill,
-Metamora, Michigan

Proceeding Under the Comprehensive
Environmental Response, Compensation

and Liability Act of 1980, as amended,

42 U.S.C. §§ 9601-9657 (1987)

MEMORANDUM IN SUPPORT OF THE PETITION TO THE C .
ADMINISTRATOR, REGION V, RE: '
ORIGINAL ‘RECORD OF DECISION POR THE METAMORA s ,
LANDFILL (SIGNED ON SEPTEMBER 30, 1986) AND - : ™
INITIATING A NEW REMEDY SELECTION PROCESS

Y

REOPENING THE

-,
- . v

. s . . " o, g“
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
: REGION V-

BN

IN THE MATTER OF:

. Metamona‘Landfill,
Metamora, Michigan

Proceeding Under the Comprehensive
Environmental Response, Compensation

L R N e

and Liability Act of 1980, as amended, Docket No.
-’ 42 U.S.C. §§ 9601-9657 (1987)
¢
/ . .
o~ . ! ’ ' v

MEMORANDUM IN SUPPORT OF THE PETITION TO THE
/ ADMINISTRATOR, REGION V, TO REOPEN THE . |
(  ORIGINAL RECORD OF DECISION POR THE METAMORA -
\ . LANDPILL (SIGNED ON SEPTEMBER 30, 1986) AND
.“ _TO INITIATE A NEW REMEDY SELECTION PROCESS
’ )

- I. Introduction

~ Chrysler Motors Corporation, formerly Chrysler Co}pora-

tion, (the "Pgtitioner”], without waiving any rights or defenses,

. has filed tﬁEﬂ—jifompanying Petition to the Admirfistrator,

Region V, Re: Reopening The Original Record of Decision for the

Metamora Landf2ll (Signed on Sep;embef 30, 1986) and Initiating a

New Remedy Selection Process [the "Petition to Reopen"]. The
— . ’ 4

§




-t ‘ 7
/ . ) ' ) * e
//_.' . - ~ N ' ' \'I

" Petition t# Reopen is filed putsuant to Seqtion 113(j) of SARA.L
The Petition To Reopen requests that EPA reopen the

Metamora Landfill Site Record? and re-initiate the process of
selecting a remedy for the Metamora Landfill. The Record must be
reopened because the Michiban Department of Natural Resources

4

("MDNR") Progress Report #9 re: The Metamora Landfill Site

1. 42 U.S.C.A. § 9613 (1987). The ROD in this matter was signed
September 30, 1986, prior to the enactment of the Superfund
Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499

o (Oct. 17, 1986) ("SARA"). - SARA added Section 113 and various
other provisions. . Section 4 of SARA states that, except as
otherwise provided, .the amendments "shall take effect ‘on the en-
actment of this Act."” Section 121(b) of SARA, however, provides
that the "requirements of section 121 of CERCLA [discussed infra]-
shall not apply tb any rémedial action for which the Record of
Decision . . . was signed . . . before the date of enactment.”
This section also provides that "[alny ROD signed before enact-
ment of this Act and reopened after the enactment of this Act to
modify or supplement the selection of remedy shall be subject to
the requirements of section 121 of CERCLA." Id. (-emphasis
added). = Section 121, therefore, would be' applied when the
Metamora Landfill Record is reopened. °Also, since the other pro-
visions of SARA, such as Section 113, became immediately effec- T
tive as of October 17, 1986, those provisions would be applicable -
to - any supplementatioh or reopening of a Record. ' Section
113(k)(2)(C) of SARA, 42 U.S.C.A. § 9613(k)(2)(C), provides that . \
until EPA .issues regulations concerning the development of an :

- administrative record, "the administrative record shall consist
of all items.developed and received pursuant to current proce- -
dures for selection of the response action, ‘including procedures
for the participation of interested parties and the public." ~—

2. For the/purpose of this Memorandum In ‘Support af the Petition
.to Reopep; the selection of the excavation and offsite incinera- _
tion a)}ternative will be referred to as the "Decision". This -
Decisign is recorded in an EPA document entitled the "Record of :
Decision"” or "ROD". The ROD is usually a two (2) to four (4)

page document and does not include all of .the information in the

record. The administrative record in the Metamora Landfill

mattar will be referred to as the "Record.” It will include .all
information which was relied upon by EPA in making its Decision.

-
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(Exhibit 1) and other new infbrmation indicate that cenditionsdat
the site are substantially differept éhan weré assumed when’EPA
selected excavation‘and'offsitehinc;nefation. Furtheémore, EPA{;;
Decision wae'inconsistent;withtthe ComprehenSive,Enéigonmental
Response, Compensation and Liability Act ("CERCLA");3 the
-National‘Oil and Hazardous SubStance§ Pollutibn Contingené(iz£i§
(“NCP")\4 and general,principies-of admgnistrative law;'

Petitioner specifically requests that EPA perform a

4
- Remedial’ Investigation and Feasxblllty Study ("RI/FS") as expe-

dltxously as practicable, and upon its completion select a- remedy

. for the site as a whole consistent with CERCLA,. as amended by

- < . .
SARA, and the NCP.° . . ‘.

II. Significant New Pindings
* There area five significant new findings which require

the reOpenlng of the Record
° there are less than one tenth the number
of drums than originally estimated;

° there is insufficient offsite incinera-
tion capacity to implement the orlglnally
selected remedy;

3. 42 U.S.C.A. §§ 9601-9657 (1987). ' SRR

4. 40 C.F.R. Part 300.

S. The Petition does not directly challenge the substance dtf"'p

- EPA's Decision (although the Decision is. erroneous in the Peti-
tioner's view), nor does it seek to prescribe what remedy EPA
should select for the Metamora Lanhdfill. The issues raised by
this Petition are whether the new information now available
requires EPA to supplement its Record, and whether the Decision

process was conducted as requlred by law.
1]
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S ® : “there- is  a continuous -150. foot. thigk .o o
A St - -clay-rich till layér mnderneath the site s P,
VS . .which acts.as.a, barrier to contaminant - o B
migtation from the - -upper surficial -aqui~ - o ' ‘
fer to the’ under1y1ng Marshall Sandstone,-;,zu’;} o

. °  .there ig: ‘no- c0ntamxnant aglu e ‘in the‘fafaffﬂ S te
“ : upper aquxf_?, and BN . 2 o 3 '

'.° . “the .present risk’ presented by the site el
v is-zero and, “even without remedies, ‘the O

, futute 'risk is remote and. low -in’ an

° absolute sense. [The future risk ‘is, at
worst, lower than 'the risk levels ordi-~

narily considered not: worthy of ' regula-

tory -".,action and 1oweg ‘than- levels
‘provided in EPA guidance. T

4 MDNR excadat%é‘"preliminarY" test'pits.at“the landfili

, ’ s '\,\-(
in December 1986.K Approx1mate1y 200 drums were excavated at that.

> N 3
time and thelr contents sampled. anAprxl 16, 1987," MDNR issued
Progress 'Report 39,7 detaxlxng these efforts. _ Thxs ProgreSs

) v

Report ahd an independent analysxs 1nd1cate that there arb,51g—.

nificantly fewer drums than EPA originally-bélieved exlsted,a_.'"

MDNR personnel have “indicated, however}“that'ho‘forma17
calcolatioh has been pérforme 3 . An 1ndependeat analy51s per-. f:'
<« formed by; E.C. Jordan indicates t P even usxng reasonable worst Lo
s\ rw .
6. This new information is -discussed_ in detail 1in Section™ . .
. V(C)(2), infra, and Exhibit 4. . .o, R . ¥
7. Exhibit 2. . o T L -

-

8. MDNR "now belxeves that far. fewet drums ‘ekist in these areas,
perhaps 6,000-7,500 drums." Id, at 2. ""EPA origlnally assu ed
there were 25,000 drums biried 1 in areasxl and\4. Coe

9. The letter from Seth Phllllps, MDNR; to Thomas WLlczak, at 2.
(May 20, 1987) [here1nafter "MDNR better"] (E§h1b1t 3)

. B ..
&0 « . e . . 5
-y
e ) . b . .
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. 1 . - [ - - 3 . Y,
14 L) . - L . ~
' SR o - ? ’
. . ) . '..' . - . . l"? ‘ \ : - ,
’ * * ‘. ! ’ ' '1 ” * \l Y ) ' ) B . Bl s ' .
.,case assumptxons{ at - most,,s 000 drums could. be present at the s
P : ' . B e o . ~
_srte..-- Furthermore, a} mqre reasonable worst case estxm_ f;-vf

> TP

L 4nd1cates“3 OOD drums were sent to the srteulo - 4;/ - g
, - MDNR Bas aleo 1nvestrgated ‘the avarlabxlxty of offsrte
'1nc1neratxon since - the ‘ROD" was sxgned This 1nvestrgat10n con-
N - [N v A . . ! e 8
* cluded that... & -\-"‘l . B PR
R ?;.L. Current hazardous waste 1nc1neratf9$ _ . h
o capacity nationwide "is limited." B
o . : "{I]f existing capacity must be
: -utilized, it.could take as long as, _
ten years to.conplete igsineration - '
- . , of the excavated wastes;" o
. . _ A . . - . ¢ R L. X N ) \ - ..' ;
o . _ 2. The appropriate and effective tech- -+ ° .
r’s . , “nologles. other . than incineration_ ;*
L ‘ . ,Mare not read{ly available" and that
, : : ‘4 - development  of - ‘other treatment.. R
o . , approaches would bﬁ_ a long, diffi- .
- ' " cult task at best~ and _ . i

i . .
. - ' . -

10. Exhibit 4, at §3.1.6. o
.'i .

11. 'Capacxty at existxng 1nc1nerators for solrd waste mater1a1
o is very small. . . . the actual time required for incinerati
of these wastes . could range from five to ten years or longet3

.Memorandum from “S. Phillips, MDNR, to A. - Hogarth, MDNR, re:

. Metamora Landfill Operable-Ufit Remedial Design. at 1-2 '(March 9,

) 1987) [(hereinafter "Memo to Hogarth"]; Memorandum from S.

o - Phillips, MDNR, to Metamora Landfill Design File (February- 27,
' 1987) [hereinafter "Memo to Fjle™) (Exhlbit 9); Letter from - ..
R. Hathaway, E.C. Jordan, to6-S. Phillips, re: MetamOra'Landfrllr‘tﬁ

Drum Removal Operable Unit (¢February 3, 1987) * (Exhibit 10);.=~ yﬁ
" Letter from R. Hathaway, E.C.' Jordan, to .S. Phillips,. MDNR, rey | "
Available Capacxty at Commercial Incineration Facilities o

(March 2, 1987) (Exhibit 11); Memorandym from B.. Herceg,, MDNR, ‘'~
to S. Phillips, MDNR, re: Incineration Capacrty at~ Selected
Facilities (March 9, 1987). (Exhibit 12). . .o

; g : . : )
12. Exhibit 2 at 2. Exhlbit 4 to tm.s Memorandum at $3~3'
confirms ,that incineration .capacity 1is. Scarce and'will become '’

more scarce. The costs of 1nc1neratgon, therefore,'wxll increase

. substantially. = . o . 7, S o D
_ 3. Exhibit 2, at 3. = . Tu” A N
.« | S _ oL ) ! . .o Lo
a - -
- ) . . .‘._
” -5- . . - . e . oy K
! s s
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3. Nevertheless, MDNR will proceed with
"the current design of an excavation

_ . and incineration remedy. It -also
- ’ will contract for 'a separate,
' simultaneous studx to examine - other'

remedial opt1ons.' That stud

intended to provide information- to

“permit a decision to be fMade on an

alternate - igproach if it becomes

%  necessary." C . .

MDNR also noted that: - ’

EPA has suggested that landfilling
might be acceptable if. the solids
are first treated to stabilize or
detoxify them and/or a thorough
analysis done to show that the
wastes to be "landfilled will gen-"
erate no .contaminants or could not
harm the environment if contaminaYgs
) were lost from a failed landfill.

In fact, the Record demonstrates that MDNR never stopped

evaluating other ‘remedial altérnatives.' On Octobén'l6, 1986, -

only sixteen days after the ROD was signed, MDNR received a draft

report on onsite incineration.}?” oOn December 17, 1986, MDNR

- 14. Id. MDNR antxcxpates that the cost of these studies w111 be
consxa—red part of its requxred ten (10) percent contributian to
the costs of its execavation and off-site incineration remedy.
Exhibit 2. These costs cannot be recovered nor considered part
of the state contribution because they are unauthorized. There
is no record of decision authorizing these studies. MDNR has not
followed the NCP, particularly the public comment procedure.

15. Id. ‘

16.\'1g; see. also, Sectioﬁ V(B)(3), infra. '

17.. Letter from J. Atwell, E.C. Jordan, to S+ Phillips, MDNR,
re: Metamora. Landfill On-site Incineration (October 16, 1386)
(forwatdlng the ‘draft report). :




received additional infcrmat.on concerning onsite ihcinerafion.l?
As early as February 27, 1987, MDNR staff recommended -that the

design of the excavation énd'offsite_ingineration remedy not be

L 3

continued and MDNR "pursue a new approach, ejther landfilling

of the solids or on{zijf incineration of them."19 (emphasis
supplied) )

MDNR's consideratibn.of different alternative52° has not

J

been communicated toi'bPA_ in writing,'.although there have been

verbal communications between MDNR and EPA. Y

On October 9, and November 14, 1986, E.C. Jordan. per-

formed magnetometer, resistivity, and seismic refraction surveys

d

at the Metamora Landfill.?? The resistivity data
do not indicate the presence of a con-
ductive ‘contamination lume along _the
northern toe of_the'lanjflll. If a suf-
ficiently conductive contamination plume
&”/» exists in this area, it should have been
possible to detect with the program which
was implemented. The lack of a conduc-
tive contaminant plume is consistent with
previous water quality data, and may

18. Letter from R. Hathaway, E.C. Jordan, to S. Phillips, MDNR,
re: Additional Information for On-Site Incineration (December 17,
1986). '
19. Exhibit 9, Memo to file.

20. Exhibit 2 at 2-3. i 3

21. Exhibit 3, Phillips letter, at p. 1.

22. Draft Technical Memorandum from R. Allen , E.C. Jordan, re:
Geophysical Data at 1 (February 6, 1987) (hereinafter "Draft
Tech. Memo"] ‘(obtained pursuant to a Freedom of Information Act
request. ) .




indicate that a contamination plume is
. not, a factor of slejrious concern at the
Metamora Landfill. (emphasis supplied)

Additionally, the seismic survey 1nd1cates that

the till is continuous under the site and
that the minimum thickness of this
deposit is approximately 150 feet. . , .
The [clay rich] till, because of its pre-
sumed- hydraulic propertles. serves as an _
aquiclude between the wupper surficial. ' .
aquifer and the underlying Marshall Sand-

stone, the maiﬁf water-bearing aquifer

for the region, . '

This new xnformatlon demonstrates that there has been no

~

i chemlcal mxgratxon from the site in the over thlrty years since
waste. disposal’ began, significant mlgratxon in the future ;s un-
likely; and EPA's chosen remedy is not practical. There may be,
therefore, little 'reason for any remedy, much less a $42 million
remedy. | ‘ |
III. The Record Must Be Reopened \

A. - Administrative Law Pringiples Applicable.
To Reopening The Record ,
Ouestions of when and how to supplement a record are
o subject to "[g]eneraf principles of administrative law respecting

n25

such records. A federal agency "has a continuing duty to

gather and evaluate new Lnformatxon relevant to the envxronmental

23.  1d. ;c 6. ”’///'

—_— . -

24, 1d. at 7.

25. Conference Report on SARA, H.R. Rep. No. 962 99th Cong., 2d
Sess. at 224 (Oct. 3, 1986) [hereinafter “Conf. Rep."]. See also
Section 113(3)(1) of CERCLA, as amended, 42 U.S.C. § 9613(J)(1l).




impact of its actions."26 This "doces not mean, however, that

supplementation is required whenever new information becomes

A
available."?27

"When new information comes to light,"” EPA is obligated

to:

‘consider it, evaluate-it, and make a rea-

soned determination whether it is of such
significance as to require implementation

of formal ., . . filing procedures.  Rea-
sonableness (of the agency's decision)

depends on such factors as the environ-

mental significance of the new ‘informa-

tion, the probable accuracy of the infor- i "
,mation, the degree of care with which the '

26. Warm Springs Dam Task Force et al. v. Gribble, 621 .F.2d

1017, 1023 (9th.Cir. 1980) (1involving NEPA). EPA's position-is-
that CERCLA ac¢tions are exempt from NEPA as long as the CERCLA

process provides ‘a "functional equivalent of a NEPA review".

EPA, Guidance on Feasibility Studies Under CERCLA, [(hereinafter

"FS Guidance"] (June 1985), at 4-9. EPA ensures that the CERCLA

process 1s a functional equivalent of a NEPA review by requiring

that the Record contain a %full and adgaiate consideration .of

environmental issues and alternatives"” and that the public is-
"afforded an opportunity to participate in evaluating environ- -
mental factors and alternatives before a final decision is made."

Id. See Environmental Defense Fund, Inc. et al. v. Environmental

Protection Agency, 489 F.2d 1247, 1257 (D.C. Cir. 1973) (EPA must

substantially follow NEPA's requirements, e.g., consider all rea-

sonable alternatives). The NEPA case law, therefore, is applica-

ble to CERCLA record review. The purpose of many CERCLA and NEPA

procedures, such as public comment, are generally consistent.

There are no substantive requirements of CERCLA or ‘NEPA which_are

inconsistent or incompatible in this case. EPA's view that NEPA

is preempted ignores the Supreme Court's holding that NEPA and

other statutes must be construed together where possible. Flint

Ridge Development Co. V., K Scenic River Ass'n of Okla., 426

U.S. 776, 96 S. Ct. 2430, 49 L.Ed.2d 305 (1976). Rather than

interpret CERCLA "as preempting NEPA, the two statutes should be

interpreted in pari materia.

27. Warm Springs Dam Task Fo;ce.v. Gribble, 621 F.2d 1017, 1024

(9th Cir. 1980); see also 40 C.F.R. § 1502.9(c)(l), the NEPA
regulations. . .




agency considered the information and

evaluated its impact, and the degree to .
which the agency supported its decision S .-
not- to supplement with a staf;ment of

explanation or additional data. )

The questibn is whether the record describes . the
environmental setting and alternatives well enough to allow the
agency to’ make  an- "informed decﬁision-."z9 . Public ,:ommeht, '
including comment from potentially responéible pattiesl("PRPs");
w30

guards against "objective errors or excessive bias.

When the Metamora Landfill Record is reopened, there-

g fore, EPA must follow the pfocedural requirements of CERCLA,
NEPA, and the NCP. .
B. EPA's Criteria For Reopening The Record
The Summary of Alternatives attaéhed to the Metamora
Landfill RODIexplicitly states that the "possibility exists that:
at the time of the impleméntation of the selec?ea.élternative,
the éost of wasée disposal will change the recommended (cost-
effective) alternative. If such a situation arises, this §OD may
. . .
o 28. Wafm Springs’ Dam Task Force v. Gribble, 621" F.2d at 1054

(9th Cir. 1980).

29. 1Id.;' Association Concerned About Tomorrow, Inc. v. Dole,
610 F. Supp. 1101, 1113 (N.D. Tex 1985) (interp;etYng NEPA)
Commonwealth of Massachusetts v. Watt, 716 F£.2d- 946 (lst Cir.
1983) (requiring a supplement to the environmental impact
-statement where the estimated amount of oil expected offshore
decreased by 97 percent, even though the environmental impact was.
likely to be less). In one case, a fifty-percent increase in
large traffic was held sufficient to require a supplemental
decision document. Environmental Defense Fund v. Marsh, 651 F.2d
983 (5th Cir. 1981): ' ‘ o -

30. 1-219 Why? Association v. Burns, 372 F. Supp. 223, 257-58
(D. Conn. 1974) (1interpreting NEPA). o

-10~




’ ' ’ . . C. e
* .

'be amended." ~ Also, it stated that a new ROD "shall be prepared
' A

. 1If test pit excavation Lnformatlon warrants re evaluatxon'

of this Record of Decxslon. MDNR also acknowledged ‘that” EPA

“would be requiréd to modify the "current ROD" if there was

insufficient offsite incineration capacity. 31 . .

EPA's agency-wifle draft guidance also states thaﬂ/P "ROD

should be reviewed agaln “in those sxtuatlons where  there 1is

¥

dramatically new information that has cone to light since . the ROD

was sxgned."32

C. Application Of Administrative Law Principles
And EPA's Criteria To The Site

Each of the conditions pfecedent for redpening the
Record (specified in general ad;inisttative 'iéw énd cited
'by MDNR) has . been. met, i.e., the . environmental setting 1is
completely changed' and EPA's selected' remedy _hasl been demon=

strated to be neither necessary nor practical.

31. Exhibit 9, at 2.

32. Draft Memorandum from J. Winston Porter, Assistant Adminis-
trator, to Regional.-Administrators, Re: Interim Guidance for
Encouraging Selection of Treatment/Destruction Technologies
‘at’ 4 (July 25, 1986) (hereinafter "Guidance on_ Selection of
Destruction Technologies"]. This draft memorandum was attached
to a Memorandum from T. Sheckells, Chief, Remedial Analysis
Branch, Office of Emergency Response, to Addressees Re: Request
for Review of Draft Interim Policy for Encouraging Selection of
Treatment/Destruction Technologies (July 28, 1986) [hereinafter
"Request for Review"]. These memoranda were provided in response
to a Freedom on Information Act request for -any written EPA
policy on permanent destruction remedies., The cover memorandum
states the purpose of the attached memorandum is to "clarify" the
existing  NCP language and assist the Regions in "analyzing and
justifying the selection of treatment technologies that will
provide greater ‘effectiveness and rellabxllty, but at a greater
cost than non-treatment alternatives.”

»




For example, the amount of wastes at the site is f;am .

seveﬁ to twenty percent of the originallf estimated volume, by,

E.C. Jordan's and Petitioner's estimates. The existing'condi-

tions demonstrate no migration -has cccur;ed and such migration

is unlikely. The risks presented by the site, éherefore, are

iqsignificant. For thé;e reason§ alone, the benefiES“of excava- .

tion and offsite incineration would be significantly,reduced.

The viability and practicalitj of offsite incineratipn

also has been seriously questioned by the State.:by éPA;é CEﬁCLA
hd contractor, and by tﬁe Petitioner's independent review.33 This

remedy, therefore, will not .be practicable or its costs will

increase sugstantfally.34 | |

MDNR's aétions, such' as its ini;iation' of studies to
evaluate élternatives to excavation and offsite incineration and
its oppogition to the selected remedy, have been prompted by the
discovery of new information and constitute a de gggég feopening
.of the Record.33 | |

In sum, this new information may change the remedial
decisién, and, at least, necessgtates a reogening of the Recogd.

In this situation, this new information is of even

greater ‘importance because the original Decision, standing alone,

A

33. I_d—.
34, 1d.
35. See Exhibits 2, 3 (the Phillips Letter) and 5.

_12_
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was ‘fatally flawed. 36 _Existing informatiéh &hdibates dis+ .
agreements between EPA and MDNR.37 EPA, in fact, may have
prejudged the issues.38 The reépgning "of the Record and hew_
remedy selection process must be perforﬁed in conformance with.

© 3

CERCLA, NEPA, and NCP requirements.

IV. Standard Of Review

A. General
The question of what standard of jddicial review  would
apply to a review of a pre-SARA cleanup decision, such as the

o . Metamora Landfill DeciSion, is not a settled matter of law. Some
' 39

courts have held that a trial de novo. is necessary. 'One court

noted that the meager due process rights afforded PRPs, e.g., the .

36. See infra Section 1IV. Even if new information were not .~
available, the Record should be reopened because the Decision and .
Record are not in compliance with -law and are arbitrary and- v
capricious. o : ' ’
37. Exhibit 9. The important purpose of making the remedial
selection process subject to public comment is well articulated K
in the law and regqulations and is not served when there are
fundamental inter-agency disputes.

- 38. Exhibit 9, at 2-3; see Section V(C)(l}, infra. °

39. This issue is discussed in C. DilLeva, Record Review Under
SARA, 14 Chem. Waste Lit. Rptr. 234 (July 1987). [(herelnafter
"Dileva Art"]. The leading cases are United States v. Hardage,
25 Env't Rep. (BNA) 1343- (W.D. Okla. Dec. 11, 1986) reh'g denied
(Order and Opinion April 9, 1987); States v. Ottatl & Goss,
No. 80-225-L.(D.N.H. Nov. 14, 1986) petition for mandamus dism'd,
No. 87-1003 (lst Cir. Feb. 4, 1987); United States v. Conserva-
tion Chemical Co., Special Master Report and Recommendation,
No. 82-0983-W~5, 1 Tx. L. Rep. 1,300 (D.C. Mo. Apr. 17, 1987),
adopted in United States v. Conservation Chemical Co., 14
Chem. Waste Lit. Rep. 129 (W.D. Mo. Apr. 28, '1987) (Civ.. Act.
No. 82-0983-CV-W-5); United States v. Nicolet, No. 85-3060
(E.D. Pa. May 11, 1983) (motion for reconsideration filed June 5,
1987). : ' .

’
.t
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ppportunity to ptovide' written comments and .attend a public

meeting, are ‘less than the procedutal safeguards provxded to
those claimants’ appealing the termination of thexr dlsabzlzty

benefxts 40
SARA states that:

In any judicial action under this’ Act,
judicial review of any issues concerning
the adequacy of any response action taken,
or ordered’ by the President sha%l be
limited to the administrative record.
Otherwise applicable principles of admin-
istrative law shall govern whether any

' supplemental ?fterials may be considered
by the court. o :

The standard of review in SARA for determining the
correctness of any chosen response action is:

the court shall "uphold’ the President's
decision in selecting the response action
.unless the objecting party can demon--
strate, on the administrative record,
that the decision .was arbitrary and

L2

40. United States v. Hardage, 25 Env't. Rep. .1343, (W.D. Okla.
Dec. 11, 1986) (Civ. Act. No. 86-1401-W), reconsideration denied
26 Env't. Rep. 1053, 1059-60 (W.D. Okla., Apr. 9,.1987). The
Court discussed Mathews v. Eldridge, 424 U.S. 319,_96 S.Ct. 893,
47 L.Ed.2d 18 (1976), a. case where the Supreme Court held that
the constitutional due process rights of someone who was having
his dxsablllty payments. terminated did not require ah ev1dent1ary
hearing prior to termlnatﬁgn. \

41. Section 113(j)(1) OE£SARA, 42 U.S.C.A. § 9613(3j)(1). The -
functions of the President discussed in CERCLA have been dele-
gated to EPA. . Although EPA has argued that judicial review of
CERCLA actions prior to SARA is on the record, this issue has not
been  definitively addressed by the .courts. Nothing in this
Petition To Reopen should be construed as waiving any right to
challenge EPA's interpretation of the standard of review .and any -
EPA attempt to apply SARA retroactively, e1ther admlnlstratavely
or in court. :

-14-




éapriciouizor otherwise not in atcordance
with law.

Additionally, EPA is entitled to recover only "the
'response costs or damages that are not inconsistent with the
national contingency plan, .and . . . such other relief as is

consistent with the National Contingency Plan."41

—
This ' issue, however, need not be resolved in the
Metamora Landfill. matter at this time. ‘This Memorandum and

3ccompanying Exhibits demonstrate that the Metamora Landfill

Record is fatally flawed because it is not in accordance with

law44

42. Sectisn 113(j)(2) of - SARA, 42 U.S.C.A. § 9613(3j)(2);

Judicial review of decisions concernxng -matters other than the

adequacy of the response action is not governed by Section 113 of-

SARA. These other agency actions are reviewable pursuant to
traditional principles of administrative law. Conf. Rep., supra
rfun

note 25 at 224; see also, A. Light, When EPA Makes A Supe

Mistake: Jud1c1§f_§ev1ew Problems Under  SARA Env t Law Rptr.;
News & Analysis, 17 Env't. L. Rptr. (Env' t. . dnst.) 10148,
10153 (May 1987) [hereinafter "Judicial Revxew"]. For example,
the federal government *has acknowledged that discovery 1is
available to uncover the details of the CERGLA process. See
United States' Supplemental Reply Memorandum In Opposition to
Occidental Chemical Corporation's Motidén to Compel Production of

Documents ‘Withheld by New" York on the Basis of Deliberative

Privilege, United States v, Occxdental Chemical- Corp., No. 79-99C
(W.D.N.Y. filed Dec. 10, 1985), cited in Judicial Review, supra,
17 Env't L. Rptr. (Env't. L. Inst.) at 10,153 n.80. o

43. Section 113(3)(3) of SARA, 42 U.S.C.A. § 9613(3)(3).
Obviously, anx/response costs which are incurred contraty to the
statute would not be recoverable. . .

44. The arbitrary and capricious standard does not apply when
there is law to apply.. A court will simply determine whether
EPA's action complied with the procedural requirements of the
Record. Citizens to Preserve Overton Park, Inc. v. Volpe, 401
U.S. 402, 418, 91 S. Ct. 814, 28 L.Ed.2d 136 (1971). ' .

..1-5..

and is also arbitrary and capricious. The following will

\ -




briefly outline general administrative review standards and the

7
"law" which applies in this matter. .

B. Arbitrary And Capricious . R -

o~

sion?S does "hot shie .« o e tthe agency) action from a

thorough, pfobing, in-depth Review."46 The court must review. the
administrative record that was before the agéncy at the time the

agency made the decision, not a record made afterward.?’

45. Conf. Rep., shgra, note 25, at 224, notes that general
principles of administrative law apply to a review of a CERCLA
record. .

46. Citizens to Preserve Overton Park, Inc. v. Volpe, at 415.
See note 26, supra, for a discussion of why National Environ-
mental Policy Act case law is particularly applicable to CERCLA
actions. .

47. Citizens to Preserve Overton Park, Inc. v. VOlpe,‘at 420. A
court. may also look outside the record to determine whether the

agency took into consideration all relevant factors, including °

internal agency memorandum, guidance and manuals. Tenneco O0il
Co. v. Department of Energy, 475 F. Supp. 299, 317 (D. Del.
1979). An agency must also follow its own interpretation of
statutes, its regulations, its guidance and its policy. Watkins
v. Blinzinger, 789 F.2d 474, 481 (7th Cir. 1986) (an agency's
handbooks and regulations, not the efforts of lawyers to sum-
marize them after an adversarial relationship has occurred,

create agency policy). An agency's rejuylations "are usually

given the force and effect of statutory law." 3 Sutherland

Statutory Construction § 65.05, at 254 (Sands 4th ed.,1986); see’

Service v. Dulles, 354 U.S. 363, 372, 388 (1957). -The Council on
Environmental Quality's ("CEQ") lnterpretatlon of its NEPA regu-
lations "is binding on . . . agencies . . . unless it is shown
that the interpretation conflicts with the language' of legis-
lative intent of NEPA or the teachings of the Supreme Court."
Sierra Club v. Sigler, 695 F.2d 957, 972 (S5th Cir. 1983). ‘See
Andrus v. Sierra Club, 442 U.S. 347, 356-58, 99 S. Ct. 2335,

2340, 60 L.Ed.2d 943 (1979).

Generally, judi:241 review of an édministrativq'deci?



i

The normal presumption of ;reqularity'_accorded agency

decisions may be overcome if -there is no accompanying explanation

of the reasons underlying an agency's decision.48 A record must

indicate, in .detail, the reasons for_ accepting.certain alter-

natives and rejecting others.49 For example, a decision is
arbitrary and capricious" if an agency "failed to consider an
important aspect of the\p;oblem,"so or if the decision is "based

on a substantially flawed™ record. 5!

48. RSR Corp. v. EPA, 588 F. Supp. 1251, 1254 (N.D. Tex. 1984)
(holding EPA's decision was arbitrary and capricious).

49. 'National Wildlife Fed. v:. Andrus; 440 F. Supp. 1245, -1254
(D.D:C. 1977); Asarco, Inc. v. EPA, 616 F.2d 1153, 1162 (9th Cir.
1980). For example, an Agency must compare the effects of alter-
natives. 40 C.F.R. § 1502.14 (1986). An agency's consideration
of alternatives cannot consist of the mere admission that some
impact may occur. Asarco, 616 F.2d4 at 1162, The agency nmust
supply at least the level of detail which is required by the
applicable statute and regulations and which is necessary to make
an informed decision. National Wildlife Fed. v. ‘Andrus, 440
F. Supp. 1245, 1253 (D.D.C. 1977). One commentator noted that
"lfalt a minimum, due process requires that the defendants be
informed of the issues and factual material on which the govern-
ments relies so that there is real opportunity to correct any
inaccuracies.”"” DilLeva Art., supra note 39, at 238.

50. RSR Corp. v. EPA, 588 F. Supp. 1251, 1255 (N.D. Tex. 1984).

51. North Slope Borough et al. v. Andrus, 486 F. Supp. 332, 363
(D.D.C. 2980). .

w
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c. Applicable Provxsxons Of Law -- CERCLA And
The NCP

1, General Pactors Considered In Seleéting
A CERCLA Remedy

Once  the Record ig reopened, EPA muéf comply with
. CERCLA, as amended by SARA, and the NCP.°2 EPA must reconsider °

all alternatxves, not Just whether incineration should occur

onsite or offsite.53 . %

e
A remedy is defined in the NCP as:

those responses to releases that are con-'
sistent with permanent remedy to prevent or
A s minimize the release of hazardous substances
or pollutants or contaminants. so thatgthey do
not migrate to cause substantial danger to
present or future puhblic health or welfare gz
the environment [see- CERCLA Section 101(24)]
(emphasis added).

In select;ng a remedy, EPA must consgider:
. ' Y
a. alternatives which do not ‘attain, gget,

and exceed, Federal and State ARARS;

b. alternatives which give,a preference to
"[rlemedial actions ,in which treatment
which . permanently and significantly
reduces the vqQlume, toxicity or mobility
of the hazardous substances, pollutants,

-
. 52. Section 121(b) of SARA, Pub. L. No. 99-499; see note 1,
supra. : . ST
53, See 40 C.F.R. § 300.68(f), for a description of alterna-"
tives. T
54. 40 C.F.R. § 300.68(a). - ' e

55. 40 C.F.R. § 300.68(f)(1l). Section 121(d)(2)(A) of SARA)
42 U.S.C.A. § 9621(d)(2)(A), requires that EPA apply state ARARS
in gertain situations. ' ' TN ~




<
L ]
.

o and cggtamxnants is. a principal .ele- -~ RN
ment" . ) B " - h

é, the short and lggg-term'potentia;-edyetse‘ :
health effects; . ' . L
s8¢ . . L

A}

d. the feasibility:of alterpatives;

e, the "sxgnxfxcant adverse effects” "and
: envxtoggental benefits" of each alrter- . .
native. CERCLA, as ‘amended by SARA, .
specifically requires the consideration_ T
- of the potential risks assocxated with :
excavatioh and ttansp%xbtation of wastes, °
~ and contaminated soil. EPA may.select
a remedy.that does not even meet ARARS
«if all of the alternatives will resylt . -
in signlgioan adverse  ‘environmental .
. impacts. If a particular alternative
' presents greater risks than the other
alternatives, ' it must__be’ excluded from

-

® _ further consxderatlon,62 . ..* o
N f. the 1long- term uncerta1nt1es essociated: o ,
with "land dlsposal” and the "goals, B . .

56. Section 121(b)(l) of SARA, 42 U.S.C.A. % 9621(b)(1l). ' See :
Exhibit 9, for a more extensive dxscussxon of what constxtutes %b ) F
"permanent” remedy. - .

S7. Section 121(b)(1)(D) of SARA; 42 U.S.C.A. § 9621(b)(1)(D). _Jf

58. 40 C.F.R. § 300.68(g)(2). See Sectlon 121(d)(4)(C) of ‘SARA,

42 U.S.C.A. § 9621(d)(4)(C). Even an alternative which does not
attain ARARS can be selectig, if it is not technlcally praq;xcal_
to implement a remedy -which would attain '~ ARARS. 40 C.E. R

§ 300.68¢i)(5)(iii). . : : Y
s C o
59. 40 C.F.R. § 300.568(g)(3). See Sectlon8\121(b)(1)(D) : =
and 121(d)(2)(B) of SARA, 42 U.S.C.A. §§ 9621(b)(l)(D) and : S
9621(d)(2)(B). - . o o ,.'- -
60. Sectlon@&Ql(b)(l) of SARA, 42 U.S.C.A. § 9621(b)(1)
61. , 40%C. F.R. § 300. 68(1)(5)(111) oL T 1”ﬂ . Jf(';
“62. 40 c.r. R. § 300.68¢9)(3) e L B ~
- . 6 ¢ ° . ’ » o

1 . : . - ) .




ob]ectzves, and requgsements of the Solxd
Waste D15posa1 Act";

f

g.. ~ the persxstence, tox1cxty, @obxlxty and

€ . : - propensity to kﬁfccumulate of the ’
: chemlcals lnvolved : . . ' .
\ .
» " h. the costs. This includes assggzng that
the remedy is cost- effective,® ggsxd-
; _ ‘ering long term maintenance costs and
T, . . " the potential for- future remedial action
' , . cost_s;6 if the remedy in question were to
» -, fail; and o
i. ithe degree of support for the alteggative
. by partles xnterested in the site.
- ' E EPA may also seleetwan alternatlée that does not meet -~
ARARS yhen: _ -
4., the altegnative "is “not the final :
+  remedy,"” .but will begsme part of a more . -
comprehensive remedy; ’
b. +the remediél..action is_the performance
" equivalent to the ARARS; 0 R :
4 . .
c. the State has not consistently applied
(or demonstrated the intention to copsis- 3
;xg//\‘ tently a&apply) a State ARAR_ in siMiftar
63.\_Section 121(b)(1) (K and s) of SARA, 42 U.S.C.A.
§§ ATand Pv). o
o ) 3

64. 2V (1) (C). Sf SARA, 42 U.S.C.A. §§ 9621(b)(1)(C).
Ki(b)(1) of SARA, 42 U.S.C.A. § 9621 (b) (k).

66. ‘Section>£21(b)(l)(8) Of SARA, 42 U.S.C.A. § 9621(b)(1)(E).
67. Sectidn 121(b)(1)(F) of SARA, 42 U.S.C.A. S 9621(b)(1)(F).
68. Section 121(b)(2) of SARA, 42 U.S.C.A. S, 9621(b)(2).

69.- 40 C.F.R. § 300.68(i)(5)(i)s

<

70. Section 121(d)(4)(D) of SARA, 42 U.S.C.A. § 9621(d)(4)(D).




: _ , circum§Eances at other sites within the~
- _ State; ' ' :
. .

d. the need for ,prptection of public health
and welfare,gné)the environment at the
site is outweighed by the need for action -
.at other sites which may present a threat
to public health or welfare or the envi-
ronment, consideriyg the total amount of
money in the Fund. .

: : b
EPA must consider and weigh these various factors ‘ang
~select a remedy that proteéts.public health and the énvi;onment_

and is cost effective. 73

d 2. "Permanent” Remedies
Several import;n; questions that must be addressed in
EPA's reopened Record afe: what 'is a permanent remedy; is a
permanent remedy alwa?s required by SARA; and is it appropriate
to select a containment remedy for the Metamora Landfill? ., .
Containment is a legally permissible remédy} The pre-
SARA CERCLA "did not prohibit containment as a means of deallng

'thh inactive landfllls."74 The "words of the sta;ute clearly

¢

71. Section 121(d)(4)(E) of SARA, 42 U.S.C.A. § 9621 (d) (4} (E).

72. 40 C.P.R. § 300.68(i)(5)(ii). Fund balancing is not a
consideration in determining the extent of the remedy when the
response is performed by the PRPs. 40 C.F.R. § 300.68(i)(5)

(ii). 7 In the Metamora Landfill situation, .however, EPA is
funding the cleanup, not the PRPs, therefore, 'this provision does
apply. : 5. .

73. Section 121(a) of SARA, 42 U.S.C.A. § 9621 (a).

74. United States v. Hooker Chemicals & Plastics Corp. ("S" Area

Landfill), 607 F. Supp. 1052, 1068 (W.D.N.Y.), aftf'd, 776 F.2d
410 (2d Cir. 1985). This decision predated the passage of SARA.
This decision relies upon the definition of remedial- actlon,
however, which remains unchanged in CERCLA. .




indicate that a reliable pfogram of confining chemicals to their
present location‘’is sufficient to ﬁatisfy the requirements of ;he'
law."’3 1In at leaét one case, a court rejected EéA‘s_request for .

an order ,requiring excavation of a sice.76.

SARA does not fequire a permanént remedy in every'case:77
SARA expresses a preferepce for such a remedy, but bniy when it
is cost-effective.’8 while SARA does change the emphasis of ﬁhé
CERCLA ﬁrogram, it does not- require a mindless and radiéai re-
direction of the existing CERCLA'program.79. In the "real wo;ld"
decision-making required by SARA, one must balance the facts
that: (a)'there'is limited incineratién capacity; (b)'thg cost

of incineration is substantial; (c) the benefit of 1incineration

1

7

75. Id. at 1069.

76. United States v. Vertac Chemical Corp.} 588 F. Supp. 1294,
1297 (E.D. Ark. 1984).

77. For example, EPA should not Select an alternative that
complies with ARARs if compliance would result in a’ greater risk
or if the alternative 1is technically impractical. Section
“121(d)(4)(B and-C) of SARA, 42 U.S.C. §§ 9621(d)(4)(B and C).

78. ° The statute states that the remedy needs comply with the
NCP only "to the extent practicable.” See Section 121(a) of.
SARA. The statute also explicitly provides for the situation
where the remedy is not permanent and simply requires that EPA
explain its choice. See Section 121(b)(l) of SARA. The require-
ment that a remedy be cost-effective is not qualified. See
Section 12l1(a) of SARA. See also Conf. Rep., supra note 25, at
245}#46. ' '

§.
~

79. See Exhibit 6, for a fuller discussion of the support for
-this reasoning. . : _ . : g

+




of some wastes, particularly soils, is limited; and (d) there are
not unlimited fesources.. | | - .
fhe Qord "bermanent" is not defined in'SARA_or in ‘its
_legislatiVe histbry. l'The' ultimate selection of a- Jpérmanent"
remedy inVolves balancing a number of'diffefeh£ considerationsn
The plaiﬁ lahguage of'the statute and Ehe legislative
hiétory of SARA'supportrthe view ﬁhat remedies which substan- -
tially immobilize chemicals 6: collect 'apd destroy chemicals’
should be considered Pperhanent3 remedies .80 K permanent remedy,
thefeforg, does not réquire total destruction of all contaﬁi-‘
nanés. The significant reduction.of contaminanté:can relate to
part of the remedy, e.g., boilected liquids.. The st;tutdry
preference doés not require the compiete elimination of the
volume, toxicity, or mobility of all contaminants, but simply'
seeks a significant reducgibn of the risk to a health;protective

1

level i1n the most cost-effective manner.,
. , » _ _
A containment remedy, therefore, is consistent with a -

"permanent” remedy.

80. For example, the statute refers to remedial actions which
have as a principal element treatment that in whole or part -
“permanently and significantly reduces the volume, toxicity or
mobility of the hazardous substances, pollutants, and contami-
nants." Section 121(b) of SARA, .42 U.S.C.A. § 9621(b). At
some sites, EPA has accepted a remedy that provides for contain- .
ment . United States v. Pepper's Steel and Alloys, Inc., Civ.
Act. No. 83-1717, 85-0571-CIV-SPELLMAN. (filed Feb. 11, 1987)
(requiring-solidification of PCB-laden soil with a concrete type
substance). .
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3. Consldetatxqp Of Risks

A

EPA must "indlcate the extent to whxch the release or
threat of release may pose a threat to public health or wglfare
or the environment." It must also &onsider the "éxtent to which
Federal envi;onmental and pubiic health requirements are
applicable or relevantmand appropr1ate to the specxfxc sxte, and

the extent to whxch other Federal criteria, advxsorles. guxdance

-
and State standards are to be used in developing the remedy."sl

EPA must assess "the extent to whichk the alternative is
expected to effectively prevent, mitigate, or mihimize threats

to, and provide adequate protection of public health and welfare

and the environment."82

The NCP states that:

The appropriate extent of the remedy
shall be determined by the lead agengy's
selection of a cost-effective remedial
alternative that effectively mitigates.
and minimizes threats to and provides
adequate protection of public health and
welfare and the environment. Except as
provided in § 300.68(i)(5), this will
require the selection of a remedy that
attains or exceeds . . . (applicable and

-

8l. 40 C.F.R. '§ 300.68(e)(l). Congress affirmed this approach
by including the ARAR process in Section 121 of SARA 42 U.S.C.A.
§ 9621. ongress added that CERCLA response actions meet State

ARARs, i.e, "any promulgated standard, requirement, criteria,
or limitatlon under a State environmental of facility siting
" law that 1is more stringent than" a Federal ARAR. Section

121(d)(2)(A)(ii) of SARA, 42 U.S.C.A. § 9621(d)(2)(A)(ii). See__
Section 121(d) of SARA 42 U.S.C.A § 9621(d) generally for
Limitations on the use of state ARARs. . '

82. 40 C.F.R. § 300.68(h)(2)(iv). -
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et

relevant and appropriate requirements-
(ARARS)] that have been 1dentified
the specific site. (Emphasis added.)

Where there are no ARARsS, "the. analysis shall, as.
appropriate, evaluate' the risks of the various exposure levels

projected or remaining after implementation of the -alternative

under consideration:"84

[R]isk assessment may be based on data
from advisories, State standards, or
other Federal requirements considered
during the feasibility study, or may
require a review of other scientific
information concerning the threat posed
by the-.substances in question. Chapter 5
of EPA's "Guidance of Feasibility Studies
‘Under CERCLA" (April - 1985) ggrlbes.-
EPA's approach to risk assessment.

EPA is also required by CERCLA to compare riSks of the
alternatives to ensure that the risks of impIEmenting a remedy do
not ;utweigh its benefits. The NCP even provides that an alter-
native which does not‘meet ARARs ﬁay be chosen if a remedy would
pose greater risks.86

Congress recognized this concern when ‘it amended CERQ\?

to require EPA to consider "the potential threat to human health

83. 40 C.F.R. § 300.68(i)(1).

84. 40 C.F.R. § 300.68(h)(2)(iv). See EPA National Oil and

Hazardous Substances Contingency Plan, Final Rule, 50 Fed. Reg.
47,912, 47,922 (Nov. 20, 1985) (hereinafter "NCP Preamble"].

85. 1Id. This gquidance is a prior version of the FS Guidance,
supra note 26, and is identical in content for the purposes of
this Petition. ‘ :

86. 40 C.F.R. §§ 300.68(i)(S)(iii), 300.68(g)(3).




and the environment associated with excavation, transportation,

and redisposal, or containment."87

4. Consideration ot Costs

Consideration of costs is -a central factor in selectlng
CERCLA remedies. The NCP specifically requxres the selectlon of
a cost—efféctive remedial alternative that effectively mitigates
and/minimizes threats to and?provides édequate protection of
public health and welfare and the environment, "88

EPA's guidanée requires that the Record:

provide clear, detazled justxfxcatlon for
g ' selection of the more expensive remedy by
demonstrating that the treatment/destruc-
tion a&&etnatlve is a cost-effective
remedy. . o .

The NCP specifically lists costs flrst among the factors
to be considered in selecting among remedxes which adequately
protect pubiic health and the environment. As " EPA's Adminis-
trator ndggd recently, even CERCLA as amendéd by SARA "aoes not}t
direct EPA to eliminate all riskg."go

Cost is also considered when determining whether the
alternative 1is nqtf"pechnically practical to implemént at the

"

87.. Section 121(b)(1l)(G) of SARA, 42 U.S.C.A. § 9621(b)(1)(G).

88. 40 C.F.R. § 300.68(1i)(1).

89. Guidance on Selection of Destruction Technologies, supra
note 32, at 1. . :

90. Letter from L. Thomas, EPA Administrator, to Honorable James
J. Florio, at 4 (May 21, 1987) (hereinafter "EPA Letter"].

"
PR

d

_26_




AN

»

specific site".91 Epa's
primary consideration .in determining
whether a particular alternative is prac-
tical is whether the option is logical.
and reliable in the long term. Cost may
play a role in making this determination.92

Cost also is important in deciding whether CERCLA's Fund
bal?ncing test applies (i;g;[ whether “"the need'for'protection_df
public he#lth and welfare and the environment" at the site "is
outweighed by the need for action at other sites thé:lhay present
a threat.to public health or welfare or the environment, ggﬂéid- R

W’  ering the amount of money available in the Fund").93 -
- There is no mathematically precise fd}mula for balancing
cost with the other factors. EEA has provided some guidance.

For example,

if all remedies examined. are equally s
feasible, reliable, and provide the same :
level of protection, the lead agency will

select the least expensive remedy. .

The lead agency will not always select

the mog protective option, regardless of

costs. (Emphasis in original.)

The NCP also notes that:

- (a]ln alternative that far exceeds the -
costs of other alternatives evaluated and
that does not provide substantially
greater public health or environmental
protection or technical reliability shall

91. 40 C.F.R. § 300.68(i)(5)(iii).
92. NCP P£;%hblé, supra note 84,' at 47,920.

[
93. 40 C.F.R. § 300.68(i)(5)(ii).

94. NCP Preamble, supra note 84, at 47,921.
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usually ?g excluded from further consid-
eration. (Emphasis added.) :

EPA guidance interprets this to mean that:

(a]Jlternatives should be eliminated if
they are deemed much more expensive (an
order of magnitude or more) and offer
similar or smaller environmental and
public health ‘benefits but no greatés
reliability than competing alternatives.

EPA draft guidance also states that
where the leachate migration potential
from contaminated soils or mixed waste
is small, and/or the toxicity of the
leachate is 1low, land disposal will be .

the .cost-effective, 9igh1y "reliable
management alternative.? -

S. 'Consideration_Of The Public-Preference

Section 121(b)(2) of SARA, together with NEPA, incorpo- .
rates into ‘the remedy selec;iﬁn -proceés the requirement to
solicit public comment and attempé'ko be responsive to public
a;d PRP concerns.?® -1t is not surprising that most public
comments advocate more . stringent controls. thhihg in SARA

or its legislative history, however, ‘indicates that Congress

RN
intended that E%* abdicate. its responsibility to make informed

95. 40.C.F.R. § 300.68(g)(l).

96. FS Guidance, supra note 26, at 2-23.

97. Draft Memorandum from Henry Longest, II, Director, Office of
Emergency and Remedial Response, to Waste Management Directors,
Regional Counsels, Re: Interim Criteria for Selecting Alterna-
tive Technologies at 11 (Feb. 6, 1986) [hereinafter "Interim
Criteria"}. This memorandum was provided in response to a FOIA
request for all written EPA policy documents concerning the
selection of permanent remedies. '

98. See supra note 26 and Section IV(C)(G), infra.
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remedial decisions and merely adopt the most "populat“"remedyi

It makes no more sense to "vote" on the method of cleanxng up a

waste sxte than to vote on how a surgeon should perform delxcate.

surgery.
Congress did not intend by including this ptovision'that

EPA 1gnore or give ‘less wexght to the other factors in SARA.

particularly costs. EPA cannot select a temedy which is not

cost-effective simply because the state or some member of the
public demands it.

' Excavation and destruction ' ig often tne choice of state
officials or local resxdents because it "eliminates" the problem
and it is conceptually very sxm;% Ahy publ1c or state senti-

ment at Metamora in favor of excavation, however, could not have

. taken into account- the risks of excavatlon. Excavation does'

present risks, but at Metamora EPA s Record f3115 to assess those
risks, X ;

EPA also should .not ignore the concerns of tne community
members who live near the inoinerator where the Metamora Land{ill
wastes would be.shipped.' It is likely that the enthusiasm for
excavation and incineration of the wastes will be considerably
99 '

less among thdése c1txzens

In sum, EPA .must baléﬂce the needs of all the publlb,

not just the state officials or those citjizens who live in the

, » .
99. - For example, see the history of the United States v.
. Westinghouse Electric Corp., Civ. Act..Nos. I P 83-9-C and I P
~ 81-448-C (S.D. Ind.) consent'de ree, See Public Interest "Group's
Opposition To Cleanup Called 'S ecious,': Sanctlons Requested‘B*
City, Tx. L. Rptr. 436 (Sept. 24, 198¢6).

~
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TS

immediate vicinity of the landfill. The public concerns must.

then be weighed with other required factors. - o .

6. Record Regnirements

EPA must "establish an administrative Tecord upon which

the President shall ‘base the selection of a response actiqn."loo

This administrative rqﬁﬁrd must’ "be available to the pub‘lic'."l-01
EPA also must "provide for the participation of interested per-

sons, including potentially ;esponsible parties, im the devel-

opment of the administrative record on which the President will

base the selection of remediai actions and on which igdiéiéll

review of remedial actions will be based"102 (emphasis added).
| This participation'must include, at a minimum:

1. notice of Q¥H§ plan and altetnatlves.
considered; _ _

100. Section 113(k)() of SARA, 42 U.S.C.A. § 9613(k)(l). See
40 C.F.R. § 300.68; Memorandum from J. McGraw, Actimg Assistant
Administrator, to Regional Administrators, Re: Preparation of
Decision Documents for Approvxng -Fund-Financed and Potentiality
Responsible Party Remed1a1 Actlons Under CERCLA (F*B 27, 1985)
[hereinafter ."ROD Poliéz J.

-«

.101. Section 113(k)(l) of SARA, 42 U.S. C A. § 9613(k)(1) See
40 'C.F.R. § 300.67(d) (requiring a 21- day public comment perTEH
on CERCLA feasibility studies). . o

102. Section 113(k)(2)(B) of SARA, 42 U.S.C.A. § 9613(k)(2)(B).
see also Conf. Rep., supra note 25, at 224, - Specifically,
"Tgleneral principles of administrative law respecting such
records are not affected by this provision." Id. ’

103. Section 113(k)(2)(B)(i) of SARA, 42 U.S.C.A. ‘ v
§ 9613(k)(2)(B)(i). See 40 C.F.R. § 300.67(d) and generally EPA,
_Draft Community Relations in: Superfund: A Handbook, at pp. v1-1,
2, 2-4 (OSWER Directive No. 9230.0-3A, March.,1986) (hereinafter
"CRSH"] (the present handbook is the latest version of the
interim handbook issued in September 1983). : :

. .
. .
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2;; a }easonable'opportﬁnxtywtofcomMeot

) and pr°"‘fs infofmation , regarding SR N
. the plan"; S L,
3. unlty fdr.y‘a public ~ - ': .
N meetmg"pYE§ - ot . v ';' v P
. . . y L .
- 4. a response ‘to -each significant n ' )
comment, criticism, and "new data . :
. submitted 68 written or “oral presen- - S )
tations"; and N . : S
5. "a stdtement of the basis aq$7pur- - "-;'; |
pose of the selected qctxon T 'f. .
- j " CERCLA, as amended, prov1des that 'the admxnlstratxve e
- record include all'informat}ongrecelwed-as petpﬁpf the, public
process.loe N . e ) _\ . P' Lo " 'd.
V. The Record Is Inconsigtent Wxth The - Pacts. L - .e_
CERCLA, EPA Regulation And EPA P011Cy :
A. Introduction.- oy _" T . a J 'VLf‘.
« , - 9‘ "' -.- -4 '
_EPA's Decxsxon to select excavatxon and offsite mcinex- -,g,‘
[N > R h
ation as the remedy for the - Metamora Landfill was not-@ade ncor
, . ~ N . ) ‘77 . -. Tt .~:‘ . . ".-.. .
104. Section ll3(k)(:2)(B)(ii)?'_of SARA; 42 U,S.C.A. . T <
: §-9613(k)(2)(B)(ii). See 40 C.F.R. § 300. 67(d) anQdQRSH,-supra.' _
- note 103, -at pp. 1.1 ana 7—3}: ) | e .
. 0 ' .
105. Section ll3(k)(2)(B)(111) of SAR.A, 42 U.S.C.A. . C
§ 9613(k)(2)(B)(iii). See-40 C.F.R." § 300.67(4) ‘and CRSH, supra .
note 103, at pp. 7-16,. 17, 'and 7- 34 through 7 36.- . e
106. Section 7113(k)(2)(8)(1v) of “SARA, 42 U.$.C.A. |
"§ 9613(k)(2)(B)(iv). See 40 C.F.R. § 300.67(e) - -and CRSH, supra " !
note 103, at 2-7 through 2- 9, 4-6 thtough 4-8, and 4-37. L
107. ‘Seetion 113(Kk)(2)(B)(v)’ of SARA, 42.U.§. S
' § 9613(k)(2)(B)(v). See 40 C.F.R..§ 300.68; ROD Policy. supraj, e
note 100. ' LT o e
R . . - e R o ,
108. Section 113(k)(2)(B) of SARA, " 47 U.S. c‘g s 9613(k)(2)(8) L
See ROD Policy, supra note 100 S . . T
. B A ’ Lt ' y oo ET .
€ . .
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aqcbidance”q&th law and is arbitrary and capricious. ' The Record

is "so éonclusory and vague that it provides “no basis for the

. . . ‘
original EPA Decision; or for subsequent - judicial reuigw. ‘

Furtherhore, the Record provxdes no meanxngful opportunlty for

¢

the Petitioner to'comment on the selectlon of "the remedy
Por eXample, the existing Record:

B states that EPA based its rejection
{f - of onsite remedial alternatives on
: a desire to -avoid the delay which
would be caused by seeking MDNR per-
mits. = The NCP exp11c1t1y requzres

no such permlts, C .

L 2. lacks conszderatlon of the present

. . threat to public health from the

site or a comparison of the rxsks of

the alternatives; IO -

-3 faxls to make fxndxngs requ;red by
CERCLA;

4. fails ta ‘evaluate, in a meanlngful e
o , manner, the otheér remedial alterna-
‘ ' < tives, particularly  containment
' - alternatives; : o

5. fails to adequately conszder reason-. «
able alternatives and cost effec—
, : . tiveness; and - :

- c* provides madequate mformatmn upon
y ! which to _base any remedxal decision.

The costs of 1mplement1ng thls fatally £lawed Dec1sxon,

therefore, cannqQt be Trecovered by EPA. EPAb must reopen and

supplement the Record in the Metamora Landf111 matter to cure

- 1

‘these defects. EPA then should lmplement q new remedy seleatxon

process ‘in conformance with the NCP.




T
The following review of the background facts, activities
at the site, and details of the EPA Decxsxon provxdes the basxs

7. .
for an examxnatxon of the flaws in the Record. 109

B. Background . E o | .
L Eggsg ) . :
. . The Metamora Laﬂdfill site is Ladg;ed one-half mile
northwest of the village of Metamora in Metamora Township, Lapeer
County, Michigan (see Figure 1). The site is apbroximately .
80 acres. The overburden in the area consists of approximately '
-’ 250 to 300 feet of varying.amounts of unconsolidated silt, sands,
gravel, bouldéfs{ and glacial tills, including a continﬁous 150

foot layer of relatively impermeable till underneath the site.

v -
-

The limited existing data su§gests‘thét tHe groundwater
moves slightly. downward and laterally from the sQuth—cEn;ral'
pbrtion of the site toward the nérth, northwest,'and northeast
'(§gg‘Figure'2).llo ‘

‘ The surrounding land ig primarily agricultural. Thete

is a hunting club and property owned by the Boy Scouts adjacent

w . to or nearby the site. Additionally, there are residential homes

-

v

109. A failure to cite a flaw in this Memorandum should not be
considered a waiver of any right to raise any defense or chal-
lenge at some later time, : I

110. This summary of the hydrogeological facts is short in large
- measure because of the inadequacy of existing information.: Until
an adequate Remedial Investigation ("RI"™) is completed, the
information concerning the site will remain inadequate. See
Exhibit 4. . ] s : -
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-.in the ‘area. .The nearest downgradient home is 1,500 feet EECm
the site. ' ; B e

Approximately 50 acres of the site were wused as a

landfill. Five areas (areas 1 ihrough 5) were.identified in the

Phased;Feasib{lity Study ("PFS") as locations of historic waste

disposal.111

Interviews with ‘the site owners and operators
indicéte that certain of these areas wé:é.used at differént times
_(see Exhibit 4). .
The site was primarily used as a municipal_qnd éommerf
- cial landfill. 'A small number of drums containrng'cheAicé}s-héve
been uncovered at the landfill.

) "’1'
a . .Phe following activities have occurred at the 51te

7
~ o Frg@-lQSS to 1966: The site was operated as mugislpal
. dump initially in concert with Metamora Township.
,° 1966: The site received a Solid Waste Disposal license
L to receive general refuse, sanitary wastes and. com-
;ﬁ§i mercial wastes, - including white goods, such as old
. _%y&i refrigerators and washing machines; :
° 1980: MDNR denied an application for expansion to
receive solid wastes pursuant to Michigan Act 641;
° 1981 The site owner initiated a site lnvestlgatlon in
4 order to obtain a permit for waste disposal;
° 198l-present: A series of state and federal xnvestlga-

tions have occurred at the site:

--  September 1982: MDNR performed a limited excavation
.at the site and discovered buried drums containing

~

111. E.C. Jordan, Phased Feasibility Study for the Metamora
Landfill, in Metamora Township (Aug. 1986) [hereinafter "PFS

112. Exhibit 4, at §2.1.

_34-
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organic chemicals; o ’

-- March - August 1985: A site investigation was per-

formed by E.C. Jordan;

-- August 1986: E.C. Jordan completéd the PFS; and
oy .
~-- December 1986: A MDNR contractor- performed- addi-
tional excavation test pitting and took samples for
analysis;

° September 30, 1986: EPA issued the ROD selecting .exca-
vation and offsite incineration of the drums dispoesed
of at the site and the surrounding 5011 at a cost of
approximately $41.5 million; and

° April 16, 1987: MDNR Progress Report #9 was issued
describing, 1inter alia, the results of its December,

1986 investigations.

° Present: = The prélidinary work for the RI/FS to
determine what, if any, additional groundwater or
surface soil remedies are necessary at the site has
begun. ¢
Information gathered by, EPA and MDNR ‘indicates that

chemical wastes may have been disposed of at the site. The PFS
estimated that up to .35,000 -drums could be present at the site,
with 20,000 to 25,000 drums in areas 1 and 4.113 rThese estimates
were based on the results of a magnetometer survey and gross,
worst-case assumptions concerning the density of drums per square

yard.

Records,from the site and interviews with the site owner

and operators, however, indicate that approximately 100 tons per

vear of "white goods" (refrigerators, stoves, automobile patbsf

&

Al

113, PFS, supra note 1lll, at 27, but Exhibit 4 at §2.0 and S§II,
supra. .




and other mgta;lic commercial QaStes) were dispoSgd'of at ;he
landfill.!1% These "whité goods" and other,metailic rubblé_@akF 
it highly unlikely that all of the posiqive'magnetbaetirlreadtﬁgs
indicate. the presence of drums (much less drums filied with
chemj.cals).“'5 The interviews Eﬁrthe; indicaCe_that'littlg or no
drummed waste was disposed of in areas 2,13 and 5 of the land-
£i11.116 ' '

A_.numbé;' of chemicals, iné%uding toluene,;_beﬁzené,
ethyibenzehe, xylenes, (-58 (octdchlorocyclopentene)h;épd PCBs,
have .been reported by EPA to.be present in drums, but'only trace
lévels.have-been found in the groundwater, even approximaééiy

twenty years after disposal began (see Figure 3 and Table 1).

2, Aggravation Of Site Conditions By MDNR
Activities

To paraphrase the Hippocratic oath in Lhis context, the
first rule of waste site remediation is to do no harm. Unfortun-
ately, MDNR's own records indicate that actions taken éuring-the
teét‘pit:ing have made the site conditions worse.- ' AL

Nearly 13 yearé after the last waste disposal, @ata
shows,that there is no contaminant plume and only tréce levels of

chemicals in a few groundwater wells. The risks presented by the

site are minimal. Excavation, however, by its very nature,_ is

114. Exhibit 4, at §2.0.
115. 1Id.

116. Id.

— : . ’
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intrusive and disruptive. 117 aAs a result of MDNR's test pit

excavation, drums have been ruptured and ‘their contents spilled

on the ground.l18 “—

Contrary to good hazardous waste management practice,

MDNR did not_prdvide for cleanup of such spills.ll? 1Instead, the
contractor's field notes indicate that spilled chemicals were
pushed back into the excavated pit and covered over wiﬁh soil.+20

Wastes, previously contained, are now in direct contact
with soil and exposed to rainwaéer infiltration. Such contact
could éubstantially increasg the genetafion 'Qf- contaminated

groundwater.121

Additionally, as indicated by a series of photographs

takéq at the sité,lzzmthe érums which have been removed from the
ground and stored,in so-called containment areas are leaking. In
one case, water has pooled in the containment. afea, thereby
qenerating leachate or'presenfing a likelihood that leachate Qill
be generated. .The conditions at ;hesé containment areas have

existed for over six (6) months.123

117. See broader discussion in Secton V(D)(3) and: Exhibits 4

and 7.

7
/

IV..

119. Id.

120. See Exhibits 4 and 5.  Exhibit 4 includes copies'of_thé'

relevant portions of field notes and the photographs.
121. 1d. : ' ’ T o
122. Exhibit 4, at Atta?hmént Iv.

123, 1d. |

_37_

118. Exhibit 4, at §5.0; see also photographs Eg.-ﬂt Attachment

re




Such conditions should never have been created .and

should be remedied to avoid further deterioration of.conditions

at the site. Additionally, EPA and MDNR, not the PRPs, are

liable for .these aggravated conditions.124

3. Summary Of The Phased Feasibility Study

And ROD . :
The PFS evaluated these alternatives: :
. Cost
< o No action; $ 432,000
° Excavation and Land ' ;
Disposal Onsite; - _ $ 5,600,000
° Excavation and Lanﬂ : - :
. DispoSal Offsite; . $11,500,000
° Excavation and Inciner- . . ’ '
ation Offsite; and - $41,500,000
° Excavation and Incinera-
tion/Land Disposal Offsite- $12,000,000

The PFS recommended excavation and offsite incineration,

ostensibly because excavation and onsite disposal would be

"uncertain due to anticipated difficulty in obtaining the neces-.

sary Michigan Act 64 Construction Permits" .and _because the

selected alternative is only slightly_more expensive than the"”

next option, yet provides for destruction and volume reduction

for a portion of the. waste.125

-

124. See United States Fidelity & Guar. Co. v. United States,:

638 F. Supp. 1068, 1084 (M.D. Pa. 1986) (holding EPA 60% liable
for damages from the release of acid fumes during a cleanup
because EPA's contractor breached its duty by not. taking

account wind-conditions).

125. PFS, supra note 111, at p. 3. L P

-38_
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On September 30, 1986, the Régional Administrator sigqéﬁ
the ROD selecting excavat1on and offsite incineration- as the
remedy for the site (at a cost of approximately $41.5 mxllxon)
A Summary of Alternatives, accompanyxng the ROD, 1nd1cated that
one of ¢the major rationales for rejecting an onsite.remedy_?as
the need to éomply with state permit requirements.126 The Oniy.'
onsite containment alternatiée considered was constructibn of a ”
Subtitle C RCRA fagility.127 | .

C.” The Record Does Not Consider Risk As Required
By CERCLA, The NCP and EPA Policy

e 1. The Record .
A review 6: the .hecord iﬁdicates that EPA failed to
assess risks as reqdired by the NCP." The lack of a risk assesé-
ment is particularly disturbing because. EPA originslly insisted
that the PFS include an evaluation of the rigk posed tijoténtial
receptors.128 MDNR, however, opposed Fhfs course-of action 129
and apparently EPA acceded to their demand not to evaluate risk.
No formal or informal risk assessmengL.therefore, exist;

in the Recard. Risk or threat to"'pﬁblié health is barely
4

126. Exhibit 1, Summary of Alternatives, at 5.

127. Id. at 8. The cost estimates provided also assumed wlthout
justification that 20% of the chemical wastes and soil would have
concentrations of PCBs in excess of 50 ppm and, therefore, would °
require more expensive treatment. Id. at Table 9.

128. Letter from S. Phillips, MDNR, to J. Atwell, E.C. Jordan
{September 16, 1985) (Exhibit 13).

129. 1d.
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mentioned in the Record and en it is, many of_the sthtements

are factually wrong or misrepresent. the NCP, EPA policy, hhd/ot.'

the general fisk'management ptaéticé of EPA and other feder;l
agencies. ' : ' ; ‘ . _ '
The two (2) page ROD does not even mentjion the'vopds

"risk" or "threat to public health." It states .in conclusory

fashion that "offsite transport and destruction of excavated

waste is . . . necessary to protect public health, welfare or the
environment . . . ."
The Summary of Alternatives is’ equally.uninfyrmafive.

EPA's sole reference to risk assessment is in the following con-

.

clusory statements:

Benzene, 1,2-dichloroethane, and tri-
chloroethane, and = trichloroethylene,
which are known or suspected human car-
cinogens, have been detected in on-site
monitoring well samples jin concentrations
that éexceed the 1 x 10~ accegS%ble risk
level established by U.S. EPA. .

EPA also expréssed a concern that chemicals in the

excavated wastes "might migrate into the ground water" and "if.

the site were used in the future, and the fill covering the drums

were exposed, the drums and their contents could present an in- -

ha;a;ion and direct contact hazard."131

130. Exhibit 1, the ROD at 3-4.

131. 1d.




The mere presence of a known “or suspected carcinogen
does not present an unacceptable risk. A more detailed and}?g%s
of the fate of the chemicals, i.e., the effects of biodegrada-

. A

. : , \
tion, adsorption, and diffusion, is important to understanding

the risk presented by the site and is reqﬁiréé by_EPA guidance.132

The Record contains no analysis or considera;ion of
these factors.. EPA's Summary of Alternatives simply compares the
highest concentrations in any well. EPA guidance concerning the
pexrformance of exposure and risk assessments requires the use of
70-year average concentrations at the point of exposure, not the

highest level in a contaminated well.

The Summary of Alternatives also states that there is a

"l x 107% acceptable risk level established by EPA." This is

incorrect. EPA policy -allows consideration of alternatives in

the 10'4_to 10'7 risk range.I33 EPA uses’ MCLs,l34 which_ofﬁen

correspond to a risk level Highgr'than the 107% level, and has

accepted risks of 1073 or higher in many regulatory programs.

In sum, the Record does not adequately assess the risks

presehfed by the Metamora Landfill and misrepresents agency

. . 1
L N X

132. See this Section C(2)(f). Even a scientist employed by the
EPA contractors working on the Metamora Landfill site recognizes

these principles. See J. Dragun, et al., Groundwater
Contamination - Part 1, Transport and Transformation of Organic

Chemicals, Chem. Engin. 65, 67 (Nov. 26, 1984) [herelnafter
"Dragqun- Art."). ("it is 'most important that those reactions be
quantified in order to . . . properly assess the health hazards
associated with the problem . . .."),. . :

133. EPA Letter, supra note 90, at 3-4. EPA, Superfund Program; a

Interim Guldance on Compliance with Other Applicable or Relevant
and Approprliate Requlirements, -Notice of Guidance, 52 Fed. Reg.
32, 496 (August 27, 1987).

134. Id.

G-




policy on acceptable risk.135 Epa's Decision to select excava- .

tion and‘offsite incineration, therefore,. is not in.accordance
with law.

2. EPA's Characterization of the Hazard
' Presented By The Site Is Not Accurate

(.a. | Pﬁr se

An essential factor in any CERCLA qleanup dec1510n is an

assessment of the level of hazard or risk ptesented by ‘a site.136

The PFS, however, contains no analysis of risk and no attempt to

evaluate the residual risk from any of the remedial alternatives

4

evaluated.137

liminary general.aésessment of the risk ("A§33556ent"}.
This Assessment indicates that using the worst-case

government risk assessment methodology, the risk presented by the

135, EPA has performed a risk assessment. at other sites, i.e.
see NUS Corporation, Risk Assessment and Phased Feasibility Stuay
of Alternatives -- Spiegelberq Site Palnt Sludge Disposal Area

Livingston County, Michigan D-33-10-5-1I1 at 3-20 {September 1976)

(hereinafter "Spiegelberg Risk Assessment .and PFS"].

» .
136. Also see Section IV(C) supra, for a general description of
the requirements of CERCLA. : )

137. The stated purposes of thé PFS were "to evaluate the poten-
tial risk at the site, evfluate the need to address that risk

prior to final site remediation, and to evaluate appropriate,

-remedial alternatives to reduce the potential risks posed by the
site, PFS, supra note 111, at 1 and 4. There is only a ‘per=
functory four page table in the PFS (PFS, supra note 111, at

30-34) that lists such items as the TLV, carcinogenity, water

solubility and odor thresholds for a handful of chemicals. This
information does not fulfill the requirement's of EPA's Superfund
'Public Health Evaluation Manual (October 1986) [(hereinafter
~ "Superfund PHBM”T or EPA's enforcement Endangerment Assessment
guidance. :

.

-417

The Petitioner, therefore, has prepared a pre-
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Metamora Landfxll, even wlthout remedies, is: low in an absolute
sense; lower than the risk levels ordinarily. cons;dered not

- worthy of regulatory action;”’ and lower than levels provxded 1n

EPA guidance. : S N 3," o o :; co
- Lt P ) . ' .' ’ .

This Assessment of hazard or risk is a worst-case,:-

3

upper-bound analysis. . It follows EPA”polidyﬁand guidance, where,

138

applicable It is intended to provide'a g;alitative-sense of:

(a) the magnxtude of’ the exxstxng and future risk presented by
the site; (b) the risk that might be presented if a reasonable
containment alternatlve-xs lmplemented, and {c) the factors which

control the risk. 139. This Assessment, therefore,-should not be

-¥

v ""‘-.- o -

A : -
. considered a’ rrgorous tLSk assessment qf the\type b t EPA- must " *”

. . Y
L - Y oLy

p;rform in its Feaslbxllty Stugy. i e LT ”'*fﬁﬁf?”g; e o
= . 4'*4 . i . . . oo ele
b. Descrxption of ehe Relevant . ; : R
' anor-atlon ) ; . A . ' .

. .
° .

EPA has acknowledged, aibeit 1n a conclusory manner,

that dermal exposure to soif or 1nha1at10n exposure is "not a -
- . " . . S

138. 40 C.F.R. § 300.68. FS Guidance, .supra note 26; Superfund
PHEM, supra note "137; EPA, Guidelines for Carc1nogen R1sk
Assessment, 51 Fed. Reg. 33,992 [hereinaft®r "EPA_ Risk Guide-
lines] (Sept. 24, 1986) and EPA, Guidelines for. Estimating
Exposures, 51 Fed. Reg. 34,042 [hereinafter "Exposure Guide=-
llnes'l (Sept. 24, 1986). See infra text and accompanying notes
145 to 156, for a more detailed description.  Prior to the . 2
issuance of the final manual the draft of this manual was
utilizeds See Draft, Superfund Health Assessment Manual (ICF,¢ :* .
Inc. May 22, 1985)., This draft was essentially the same as-~the . -
' final manual. v Lo o

139. The present risk 1is discussed in this Section: and" the
residual risk after containment is discussed in Section V, infra.

-
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";be evaluated further 140 L ']_ , o
s Q t .
At the Metamora Landfrll srte,.most of

*
~

A

water wells samgled to- date and. the resxstivxty
no contamlnavron 141 - .The " most . axgnrfrc
locatron is. well 17. wh1¢h has 24 part

- phenollcs, 79 ppb of methylene chlorl_ , 660 ppb of toluene, and

1,500~ppb of ethyl benzene (well S) All other wells have con-

centrations that are much loweé

r

or have no detectable levels of
(7 > \ .

chemicals. ° - N oy
. = ¥ o

"[B]ased on the mos recent monxtorxng wellr samples,.

' contamlnants had not. mxgrateﬂ a srgnrfrcant dlstance from - thelri;

1

orlgbnal lotatlons."142 > If contamlnants haue ”not mlgrated_f;
substantral drstances 1n the approxxmately 33 years srnce waste-'

disposal beqan or, xn the 12 to 13 years "since quuxd dxsposal‘

LY .

ceased, 143 it is lrkely that contamlnants are not mxgratrng at_ﬁ

> . d

. 5110144 N ’ o . ¢ “, ° ‘/._q . .‘_.‘

LA

- -

140. Exhibit 1, Summary of Alternatiyes; at-4 ) -\f

141. Most of the. data at’ the 51te is below. the detectxon lrmxt.y

The presence of a large numbet: of nondetects in  groundwater

samples from a limited geographic area provides som evel of -

assurance that the "true" concentrations are probabl .not “just
below the detection 1limit and may' not be present at -all.

Exhihit 4 contains. a prelrmlnary risk evaluation analysrs using -
such worst-case assumptions. This evaluation indicates that. the ..
- See.*'’

worst-case upper-bound lifetime risk jis not significant.
infra, subsection (e). Ny oo ). _ s

-

he. 13 ground-. '
urvey indiéatél-

1y affected wellf"

v

-

142, Exhibit 1, Summary of Alternetiqesp'at 4; see also Draft

Tech Mamo, supra note-22, at 6. - . T T
Ll _ . ,

143. Exhibit 4, at §270. . . . CoLo ] ,d;)// -

144. Exhibit 4,/at §2.4 . ' ' | R A
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“fﬂ'_c.f, Hethodology 'p' \'-.,j" A {'..f 'fu

S e 2

In general, where there is suff1c1ent data;" thls Assess-:
L4

o ment will use reallstlc _assessments--based on _the best data:

wl4$

available. ’Ae required’ by EPA ouidance,'the eXposure point

-will be the geograph1c polnt of highest 1nd1v1dual exposure for
a giQem release source/transport medlum comblnatxon (x.e., the

geographxc location where human inhabitants are exposedtto the

highest predicted cﬁemical conéenrratiOnb)" (see ‘Figure 4) 1146

The point of .neareet egpo§ure to rhenegroundwater. f rom ”the_}u
Metamora Lépdfjlln is_;}he neeresr“'oriukfngv water well.“(§gg_r-
p{gufe 1).147. .o S . S .

" EPA aoknowledges that b}oundwarer is the only eignifi-
cant route_«of'potential.exposure. The-Asseeémenr;-therefore,
ooly evaluatee,the longfterﬁ“risk from ingestion.of weter from

the nearest downgradient drinking water well (approximately 1,500

feet to the north) ) o R | ‘ :

EPA recomMends two general approaches to such an expo—

sure assessment:, oy »
One 15 to use a conservatlve (not neces-
sarily "worst case") approach in making
the assumptions necessary for a particu- B,
. lar estimation method. The consequence
of making conservatiVE' assumptions is
that rlsks may ‘Be substantdially over-
stated buk will not besunderstated in the

%’ . T :

‘ . ¥ o
O .

145. Exposure Guxdellnes, supra note 138, at 34,053.

146. Superfund PHEM, supra ‘note ‘137, at 29.  Figure 3 in this
Memorandum 1is from 1d. at p. 30. For example¢ see Spiegelberg
RiskﬂAssessment~and PFS, supra note 135, a '3 20 .,

147. .Exhibit 1, Summary of Alternat1ves, at 3 4.

.
~
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final analysis. All_assumptibns‘and the
basis for each should be recorded.

A second, and generally ©preferred,

€ approach is to calculate and present both
best estimates and conservative upper-
bound estimates for all exposure point
chemical concentrations. If this approach
is followed and both sets of concentra-
tion estimates are carried through the
entire public hnhealth evaluation (ulti-

« mately resulting in two sets of risk
estimates), the results will provide not
only an estimate . of the risk magnitude
but a .good indication sge overal.l
uncertainty of the analysxs -
(Emphasxs added.)

LI .
EPA considers "systematitally the extent of chemical-

fate and transport in each environmental medium” in order to

"account for the behavior of all released chemicals."149 .

in general,

after a substance is released, it first '
moves vertically down through the unsat-
urated soil zone to the ground water.
Then, after initial mixing in the ground
water, the substance trawels horizantally
because of the advective flow. of the
ground water underlying the site,. The
primary processes that affect the fate
and transport of contaminants: in these

e two 2ones are advection (including infil-
tration and leaching from the surface)
dispersion, sorption (including revers-
ible adsorption, ion exchange, complexa-
tion, and precipitation), and degrada-
tion. As a released substance flows away
from the source area, these prpcesses act
to reduce its concentration.- -% o
(Emphasis added.)

148. Superfund PHEM, supra note 137, at 38.

r'49. | ‘Id. at {9.

150. Id. at 41.

_46..




These processes are also recognized as important -by
scientists in the field. For example, Dr. James Dragun, one of

. . . 2
the experts that E.C. Jordan (EPA's CERCLA contractor) presumabl$‘>

would use at this site, has noted: ' o
. * ) '
the  concentration of the contaminant in

groundwater can be reduced by physical,

chemical or biological reactions, such

as: : '

Adsorption onto soil surfaces.
Volatilization from the soil. T
Biodegradaticn.

Chemical degradation.

o o o o

. 1t" is most important that these
reactions be quantified in order to
(a) properly assess the health hazards
associated with the problem and
(b).selfgi a cost-effective remedial
action.

\
EPA also requires that one use "70-year time. weighted

. average"” concentrations for the p&rpOSe of estimating indiQidual
lifetime }isks at,Suéerfund sites.152 , |
This Assessmgnt makes severa{ unrealistic and worst-case

exposure assumptions in order to provide a qualitative evaluation

-« of the upper-bound, future ;isks in a preliminary and expeditious

fashion.l33 a representative'oqerburden groundwater concentration

r’

151. Dragun Article, supfa note 132, at 67.

152, Superfund PHEM, supra note 137, at 41.

153. These assumptions are made solely for the purposes of this
Petition to Reopen and Memorandum In Support. They provide
strong evidence that there 1is no meaningful hazard at this site,
These assumptions, however, would be inappropriate to use in a
risk assessment. : ‘




s
beneath the site was compared to applicable and relevant and
appropriate requirements ("ARARs") ot a risk-based concentration
in Table 1.154

d. Selectxon of ARARs and Rxsk Pactors

This Assessmen? compares the . average concentration of
chemicals directly beneath the site to EPA's maximum contamxnant
levelsl®5
without MCLs, .the concentration that correspoﬁds to the 'lQ'S
upper-bound lifetime carcinogenic'riﬁk level, as calculated by
EPA in its water quality criteria, 1is used to provide a=rough
risk comparison. This comparison does th necessarily take inta
account site spe;ific factors or the latest §§ientific ihforma-
)

tion which could decrease the risk,l56

e. Results of the Assessment

There can be no risk without exposure. The data clearly

demonstrate, and EPA agrees, that "[n]o contaminants have as yet

154. ARARs is a regulatory term-of-art. It is defined more
fully in Section VI. See Memorandum from J. Winston Porter,
Assistant Administrator for Solid Waste and Emergency Respanse,
to Regional Administrators, et al., re: Interim Guidance
on Superfund Selection of RemEHy {Dec. 24, 1986) [hereinafter
"Interim Guid. Re: Remedy"]. g

155. See Superfund PHEM, supra note 137, at 91. See also EPA
Letter, supra note 90, at 4. See also-di fcussion in Section
v(D), infra, for a more comprehensive description of EPA policy.

156. There is also a possibility that more recent scientific
information might increase the assessed risk. 'Risk assessment

methodology, however, ‘contains many conservative assumptions in-

~order to compensate for this type of uncertainty.

- -48- _ : .

and EPA water quallty crxterla. For.those chemicals
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been detected in downgradient residential water samplesd"1§7“~$hé.,f-rx_e(
.. L] .\ '- ’

present risk from the site, therefore, is zéro. .J_;,»fﬁizé;w ._,ﬂﬁw e

-

. il w“, P s
The chemicals have not . migrateds in™ Ene. ove;burden*‘uﬁ
’ .3-“' “w, -
aquifer from areas. near the disposed mun1c1paT’l{efuse 1n;~5§g,,<ﬂw,;m
. * "s—d‘-’/, ‘q . .
approxrmately 33 years 51nce refuse disposal began. There arewati u
. e TS
least 150 feet of clay beneath the site."s . o Tt T
s ™ty e

The nearest drlnkxng water yells are screenéd in the

Marshall Sandstone bedrock, which xs beneathvthe overbpxden aqux-*-é-w-'»i

fer. Not only does no present. route of mxgratxon exxst, but the.

-’ existing .data indicates that none 1s lxkely_rn the’ future. Hfﬁﬁﬂ ;é”* e
. e ~ -

Furthermore, the overbutden aquifer is, not llkelY to b€~»: ufﬂzb
used as a drinking water source, Dbecause, ltzproduces 1nsufflc1ent‘,ﬁw..§.
quantities of water. gvenﬁ if one® examxnes tﬁg*flevsl “of .T..
contamination in the oyerburden iqulfer, howegpr: thig; gdvﬁ
groundwater presents no sxgnlfzcant x1sk',-fn the &hlxkely event ;_ :f_ac
that someone used the overburden aqulfer for érrnktng waté; ahy ?ff;:

future risk can be qualxtatxvely‘Jeval%ated oy compérlngﬂ the id';fjé
measured concentratxons 1n a, re;resentatlve downgradxeﬁt ﬁélr on ~ f;g s
site with EPA's ARARs or a szk based v;1ue (Table 30 158 Jf’ ' ‘G;.

et This, general rxsk evaluatlon lndlcates that hhe qgndflll "ﬁi£:§
presents no significant risksf even if" no Bremedy were 1mpfet :”'f‘:_j
mented. The concentration of chemlcakﬁ in the downgredlent over-‘ t'iﬂ v~

burden wells on the Landflll site” 1s'below the MCLs, l.e., xt can
/ 2.

be used for drlnklng water (Table 1). Addltlonally, where "there tﬂﬁf
g . _ ‘
. : . . ."J’a - . R .f -
4 d ‘,A.. R -
157. Exhibit 1, Suhmary of Alternatives, at 4. “ fjﬁoé; Al
. . \ . . ,‘ - .0 4
158. Exhibit 4, at §§4.0, 4.3. . : -
. : f‘ <
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. . 6 . - ) ; )
are - no ARARS,Jh the , concentration of chemicals in the

-t ,'representhtive doquradient overburden groundwater'is less than
the  :0~2" upperbound 11£et1me rlsk level,. (i.e., assuming someone
" drénk two llters of this water every day for 70 years).
 '-\\ ..,'“~\_f Ingmost cases, even the hxghest concentratxon in any
L > .

everburden well 1s~rbwer than the MCL, or a 1073 upper bound risk

,;Rfleveluor the reference dose. In a few isolated wells in the

’ ey, refuse dxsposal area, the hlghest water concentratxon is greater

qkpan tHe ARARq" or the concentratlon that corresponds to the 1073

'“J;‘f upper_bound ixfetlme risk level or the reference dose. These

Pehwells,\however, are.located-Ln pockets where refuse was disposed

5 of aﬁd do not represent a plume of chemicals. It is unrealistic,

Qnapproprxate and contrary to EPA's polxcy (PHEM at p.29) to

., compare health based standards to groundwater concentrations in

: the refuse: area . 1tself because this would assume somecne 1is
drfnkingathis water. : R :

Y

In general, the inherently low risk of thé groundwater

,WLthln the refuse, coupled with the low potential for migration,
'1nd1cates that the future risk from this landfill is extremely
~ low or zero. Furthermore, this risk evaluation substantially
.overestimates the risks because it:

° utilizes groundwater wells on the Site
rather than wells at the nearest points
of .exposure;

° ignores the lack of hydrogeologic connec--

tion between the surficial aquifer and

, . the aquifer wused for drinking water
wells;

° assumes that no remedy will be installed
at any time; and




B T

° disregards completely several processes
which serve to retard the movement of"
chemicals in groundwatet, e.g., dilution,
adsorption and biodegradation. These

' processes act to reduce the plume's con-
centration. (EPA Superfund guidance, as
well as good science, would require that
these processes be considered (See PHEM
at p.41).] :

£. OUncertainties and Risk Management
Factors in the Risk Assessment
Process

(i) Uncertainties in Risk
Assessment Methodology

To place this qualitative risk assessment into an appro-
priate context, one must understand the nature and limitations of

risk estimates.

[The] estimation of «cancer. risks to
humans at low levels of exposure is un-
certain.” At best, the linear extrapo-
lation model used here provides a rough
but plausible estimate of the upper limit
of risk; i.e., it is not likely that the
true risk would be much more than the
estimated risk, but it could very well be
considerably lower. The risk estimates’
. should not be regarded as an accur-
ate representation of the true cancer

W risks even when exposurei Sre accurately
defined (emphasis added). 5_

"[A]lmost nothing is known about the true shape'of the
dose response curve at low environmental levels,"160 Prominent -
scientists have noted that "[t]here is little sound scientific .

159. EPA, Health Assessment Document for Polychlorinated
Dibenzo-p-dioxins, at 11-115 (EPA-600/8/84-014f, Aug. 1985)
hereinafter "PCDD Assessment"]. See also EPA Risk 'Guidelines,
~supra note 138, at 33,998; Superfund PHEM, -supra note 137, at 80.

160. PCDD Assessment, supra note 159, at 11-113.
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basis for" EFA's "[e]xtrapolation from the results of rodent
\ .

cancer %tests done at high doses to effects on humans to low

doses 161
In fact, EPA's new Regional Director for Health and Risk
Capability, 162 a widely‘respected researcher formerly with the

Centers for Disease Control, has written that:

[a)lthough it is theoretically possible
that any amount of a chemical may cause
some effect, in practice it must be
recognized that at very low concentra-
tions, many competing elements come into

* play and the contribution of individual
chemicals to adverse heféfh effects
may be of no consequence. (emphasis
added.)

. In sum, thesresults of a risk assessment are not a mea-
sure of the “real“ cancet rxsk, but a “plaUéible upper'limit-to

the risk [calculated for regulatory purposes] that is consxstent

. “
N, .- . .. . : e 7

_ LY .. - . .. .'.t N . G\ ‘ ‘ . . '
161. B. Ames, et al., Ranking Possible Carcinogenic Hazards, 236

Sci,_27l (Apr. 17, 1987) [herelnafter "Ames Article"] P

- -

- . a

162. Dr. Renate Klmbrough. See ‘Env' t Pol1cy Alert at 22'(June 3,

1987). Dr. Klmbtough will aa_Tse the EPA Reglonal Officeon- rlsk
assessment arrd risk’ mandgement 1ssues [ e e

163. R. Klmbroughq .M.D., and M. Slmonds, Compensation of, VLCtlmS
Expbsed to Envitonméntal Pollutants, Brief Communicatior, 41
Archives of Envtl Health 185, 187 (May/June 1986) . (Exhlblt 8).
Also see Ames Article,-supra note 161, at+®271, 277. . A ‘Report by
'a group of academics representing ten major discipllines of
biology, engjineering. and medicine, “concluded that" "ftlo Yade
epidemiogical studies haye shown very littl® evidence.of a hazard'
to human health resulting *from - exposures to chemical dlsposal
. 8jtes.” Health Aspects. of the Dilposal . of ' Waste Chem;calsﬁ-
(Universitles Assoclated “Por Research and Education 'in Pathology,l
Bethesda, MD, 1985). R T * -
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S

N B % ke ‘x s
°15'5. Exmbit -4, at s’Sz 2 z, §4%3. f%‘ : ">.--,_ v
n\.

R substaptlally .lower ‘“than cpn

with some proposed mechanisms of carcinogenesis . . . . The true

value of the risk is unknown, and may be as low as zero. nl64

(ii) Uncertarntxes in the Egposure Assessment

There is, again,' no present rrsk The risk comparrsonl.65

in Petitioner's Assessment substantrally overestimates the future

rrsk because itr (a) uses the groundwater concentration directly
underneath the site, rather than the concentrations at the near-
est drinking water Qell- (b) ignores the 150 feet or nore of clay
between the overburden aqulfer and the Marshall" Sandstone aquifer
(that is used for drlnklng w&ter down—gradient of the Land-
£ill); 166 (c) assumes: that Lo remedy will be rmplemewted and
(d) xgnores deg;adatronﬂ adsorptron, and other factors which wxll
decrease the concentratlom qg chemgcals 1n.th& gnoundwater.rf

F? -ty “

~Fu£thermo

they. mlgrate at XH 167 ' Jif fin ‘situ containment

Sy were rmplemented, the

measunes~such as ghcapgand7orfpdrgéfy'g
. ~«m N .. o i o

O e T
lready m;nuscuxe crisk vrwould “be XS stantlally reduced or

. ﬂd C .ab [ S
elﬁunated’ 168 TR A Y ety
v) vy . X . ’ P o .‘
@ ] ! o - h L 8 w . .‘
\ L ] ?
¥ + Tl

164. . EPA Rlsk Guldelrnes, supr gote l38rnat 33,.998.

P e [ . 'p)- - ' ’
165. HOW “one estlmates a 70 year average concengratxon in this
case’ depends ‘upon. what risk’ 1s béing - pssessed Dis#ferent con-
centratrons would be approprxate‘to assess 'the present risk, the
risks .from.the no action* alternative, the risk: from one or more

, contarnment afﬁernaq;vess or\the&resxduai ﬂxskswhxch.wrll remain

after’ excavatldm e

v

rf \

167.f Id. Actuar concentr&txogs at drr@klng water ‘wells would be
ent? atldns benea h the site, 1if

mlgratlon occurred a¥ agga '

, e w ‘1 - )
L] vk, Y o
168. Exhxhlt 4, at §4. Inl. Such a pdgbe well system would also
euentually clean up the groUndwater beneath the si®e, .
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(iii) Risk Management - Selecting an
Acceptable Residual Risk Level

The risk assessment. procegs does nbtuconelude'wfth_the
_production'of a risk-lebel, no matter hew”duaLified that number

may be. Rlsk assessment, as performed hy EPA, ;s composed«of two
parts (1) the risk assessment, 'se.(;.ev, the estxmatlon of

P Y

~a- rxsk level); and (2) the r;;&f%amﬁgement decxgxon. ‘da’

S -

Risk management ,"cdhb&nes* the .rxsk agsessmept [the
scientific input] wlth tH% dirJEpdqu oflthé rngl&thy leglsla—
s Ny § R N .

. P 4 .
tion, together thh socxoecdnomrc, ﬁechnlcal'fupcrntlcal,: and

S -

other consxderat1ons, t@ reach ‘a’ dec1sxoq as ?o wbebher or how

much to control future exposure to-the suspected tox1c agents

(3 ' . ] . ',‘ hf
[substances]. ~169 v - . T a . . *
0 o : .

"EPA belxeves that the approprxate anulry lS to what

extent the risk posedﬂ;§éﬂ'pollutant should “be. mxnlmlzed so that

3 . . v 0
the residual risk QS : aso;able for soc1ety to accept nl? i.e.,

w
to "protect agalnst sxgn1f1cant or unrea?onable public health
o~ @ -9 :

risks."171 EPA regtla;pry ﬁctlons,c therefore, "do not neces-
sarily eliminate all publlc health.nlsks but minimize those risks
without causing unreasonable social ’or' economic; impacts."172

. > °
CERCLA, as “~amended by S&hA, "does not . direct EPA to eliminate

169. EPA Risk Guidgg{nes.xsupra note 138, at 33,993.

170. EPA, National Emission Standards for Hazardous Air Pollu-
t&n¥s; Coke Oven Emissions From . Wet-Coal Charged Byproduct Coke
Over Batteries, Proposed Rule and Notice of Public Hearing, 52
Fed. Reg. 3,586, 13,594 (Apr. 23, 1987) [hereinafter "Proposed
Coke Oven'Regs."]. . .

171. 1d. at 13,586.

~172.  1d.




w173

all risk.,

EPA's remedial approach is that "groandwater-should.be'
protected differentially based on 'characteristics. of vulner- -
ability, use and value."174 For CERCLA purposes, ' the .riSR'
management levels are determined by comparison ta ARARs, 173 if-
they are available. EPA regularly uses MCLs as ARARs where they
.have been proposed ‘ot promulgated. 176

If ARARs are not available, a site-by-site selectign'of
an acceptable risk level is made based on EPA guldance 177 EPA's;
- CERCLA policy is that

the target total individual carcinogenic

risk resulting from exposures at a Super- . .
fund s»te may range anywhere between 10 -4

to 10 Thus, remedial 'measures being
consxdered should be able to reduce total

potential carcinogenic,Tisks to i9givid-

uals to levels within this range. :

173. EPA Letter, supra note 90, at 4.

-#474. Interim Guid. Re: Remedy, supra note 154, at 9.

(£

.175. ARARs are:¢often risk-based.
" 176. Id.
177. Superfund PHEM, supra note 137,  at 86, 91. FS Guidance,

supra note 26, at 5-19, 5220; see infra, text and accompanylng
_note 179.. ‘

178. Superfund PHEM supra note 137,. at 91, 93; see also FS
Guidance, supra note 26, at 5-19, 5- 20; EPA, Hazardous Waste
Management System; Land Disposal Restrictions, Proposed Rule, -
51 Fed. Reg. 1,602, 1,628 (Jan. 14, 1986) [hereinafter Land

ngposal Resttxctlons"] EPA's Admlnlstrasor recen;ly affirmed
this view, 1l.e., "a Tisk range.- of 10 to 10 individual

lifetime risk for carcinogens provides adequate protection of
human health and provides a sound basis for determining when
requirements are relevant and appropriate.'’ EPA Letter, supra

note 90, at 4. As 1ndxcated in ,subsection C(l), supra, EPA's
Record ‘incorrectly states EPA's polxcy on thls point. Exhibit 1,
Summary of Alternatxves, at 4 : : C




[}

This position is consistent with the regulatd?y practxce‘ ;ﬁ

\

of other federal agencxes. ertuall@-all} anﬂ gxher federal 7;1

regulat1ons only require action to reduce rlsks when the. I;fetxme
upper- bound cancer risk is in the range of -I0 -4 to 10'7 level 1794 '
EPA often uses .the 1073 cancer ru’k “level as an acceptable-rlsk'
management level, even when large populatxons are exposed to.suth
" risk.180 In this situation, at worst a telatrvely small., o °
population may be exposed in_the future. ' L
. Also, thlS polxcy is con51stent WIth Mlchrgan 3ud1c1ai
decisions in this area. At least one State court has held.that a-

v

- defendant could ‘'shut down all’or part of a groundwater purge well

-

system when the discharge of contaminated groundwater resblted in

179. Land Disposal Restrxctlons,\ supra note 178, at 1,628-29; ( A}
EPA, Burning of\ Hazardous Waste 1in Boilers and Industrial
Furnaces, Proposed Rule, 52 Fed. Reg. 16,982, 17,036-37 (proposed

to beé codified in 40 C.F.R. _§ 266.34-4) Eherexn#fter "Proposed
Furnace Regs."J; C. Travis, S. Richter, E. Crouch,- R, Wilson, &

E. Klema, Cancer Risk " Management: A Review 0of 132 Federal
Requlatory: Decisions, 21 Environ. Sci. Technol. 415 (1987) _
[hereinafter "Risk Review")a and J. Rodricks, and S. Brett, ‘.-/(
Determination of Significant Risk in the Regulation of Chemical . =
Carcinogens, 1 Tx. ‘L. Rptr. 1,337 .(April., 29, 1987) {hereinafter
"Significant Risks"]. .

b

- 180. Proposed Coke Oven Reés., supra. note 170, at 13 594 “in
Table 1. According to the risk assessment supportxng this regu-
lation, after implementation of the regul?txon, 300 or less
people would be exposed to greater. than 10 cancer risk level, ~ '
10,000 people would be exposed to /greater than 107 cancer ris '
level, 270,000 people would be .exposed to greater than ,10° .
cancer Efk level, 4,400, 000 people would be exposed. to gteater*-f

. than 10 cancer Tisk leveé and 33,000,000 people would 'be
exposed -tq greater than I07° -cancer risk level’ The. proposed
regglatxons requlating boilers and furnades explrdltly' uses a - _

risk level as an acceptable level. 1Proposed Furhace Regs..'ﬁq B
supra note 179, at 17,004. ("r;sks from carcinggenic ' organxc ; '
~emissions’ would not be confldered szgnzf;cant if. the aggregate
“risk did not .exceed. 1l x 10 ‘EPA believes that: this level.

of .tisk 1s reasonable for thlS purpose .given .the conservatism
of .thé~analysis and. the tomparable risk &rkely to be posed by
spurnxng only fossxl fuels") (emphas;s supplled) : v

had .
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a surface. water concentration corresponding to a 107% lifetime

cancer’}isk levela181

. ‘The risk level chosen for compé:isbn purposes:in Table 1

is 1075, A 10"5 riék level'is a reasdnable risk management level

in an abso%gte sense and is sxmllar to the- risk levels used. for

MCLS 182 1 , . "_.

EPA's suggestion that health is threatened by the

‘ Metamora Landf;il' site, is not .supported. by the Record and is

édnclusively refuted by the- Assessment providéd herein ‘by the

-

Petitioner. 'Nothing in the Record supports the draconian and.

" inordinately expensive remedial” measures now being ‘contemplated

for this site. In fact, one can feaéonably arque that no remedy

is necessary for this 'site.l83

\ : o . ,
181. Kelley v. Chemceﬁtral/GraRﬂ*Rapids, No. -30139" (Mich. App.

May 3, 1984) (Exhibit 7). Also: the MDNR Rule 57 Advisory

Committee Report recommended using the 1 x 10 * risk level 1n
settlng water quality standards. See Exhibit 4, Attachment V.
This report was never formally adopted, but .it is used as
guidance by MDNR. . ' :

182. See e.9., Risk Review, supra note 179, at 416-417 (rlsks oE
chloroform gnd trihalomethanes in drinking water are 0.9 x 10

and 4 x 1072, respectively.) go EPA's proposed, MCL for benzene

is S ppb, approximately the 10. cancer risk level according to

EPA. - Compare Superfund ‘-PHEM, supra note 137, p. 46 wlth pP. 54,

Risk Review, supra note 179 at 418, and Slgnlfxcant Rlsks, supra

note 179, at 1,338, 1, 340.

. 183, For example, at angther site, NUS concluded that risk

levels of up to 4 x 10. did "not appear to constitute an
exposure pathway of consequence."-_ Spiegelberg Risk Assessment

and PFS, supra note 135, at 3-47. 1If some reasonable coentainmeht

measures are necessary at this site, the risk would be driven
further toward zero. Exhibit 4, at §§4.3.0, 4.4.1. Conthnment
~ measures would address the potenhlal threat from the landfill in
"the future. . :

/7




Table 1: Risk Comparison

x*k

++

L Number of Representative Con- Superfund )
Groundwater Well Locations centration in down- . PHEM*** EPA Proposed
. Concentrations?* with Detectable gradient ground.water D1) or Pinal
i Chemical . . (ppdb) Levels © well (well 11) (ppb) _(ppb)’ - _MCL (ppb)
Methylene Chloride o N.D.-79+++ (s) 3.3 (1.9) -~ = " N.A.
1,1-Dichloroethane ' N.D.-95 - £3) N.D. Insf. data N.A.
1,2- Dxchloroethane o N.D.-46 . (2) N.D, / . e*
Toluene o . N.D.-660 (1) N.D. 2,000%* -
Benzene . - .Y N.D.-23 7 (2) N.D. : 5*
"Ethyl Benzene - . N.D.-1,500 (1) ~ N.D. » , ' 680**
Phenol : N.D. . o 3,500 N.A.
Trnchloroethylene " -N.D.-13 | (1) o N.D. R
" Trichlorgfluoromethane . N.D.-200 ) (3) N.D. N.A. N.A.
1,1,1-Trichloroethane . N.D.-12 o (3) N.D. 200" -
Dlethylphthalate N.D.-10 (2) . N.D. 434,000 N.A.
Dioctylphthalate N.D.-410 (1) N.D. ' N.A. - -N.A.
.Bis (2-ethy1hexyl)phthalate N.D.-240 - (2) N.D. 21,000 .- N.A,
Di-n-butlyphthalate . N.D.-38 (2) N.D. 44,000 . N.A.

N.A.: Not Qvailable .
Table 2 from Exhibit 1, Summary of Alternatives. Although Exhibit 1 lists Trans- 1 2- Dxchloroethane at N.D. to 360 ppb.
no such chemical can exist. This entry, therefore, must be an error.

From Exhibit 4. This average concentration is a worst-case concenl?ation and does not represent the likely future
exposure levels.: ‘

# As required by EPA guidance, EPA maximum contaminated. levels -("MCLs") are used it available. See EPA Letter, supra

note 90, at 3 ("EPA believes that MCLs are generally adequate to protect public health . . . they represent the level of
water quality that the Federal government believes is acceptable for over 200 million Americans to consume every day

from public drinking water supplies.” Where there is no MCL, EPA water quality criteria are compared. Superfund PHEM,
supra note 137, at 46, 34. The EPA water quality criteria provide water concentration which correspond to a lifetime
cancer risk level of 10 to 1077 (for carcinogenic effects) or the acceptable daily intake ("ADI") (foy noncarcinogenic
effects). -For the reasons cited in the text, the concentrations shown in Table 1 are upper-bound 1077 lifetime cancer

risk level for carcinogens are shown for comparison purposes. This comparison overestimates the risk to the population
around the Metamora Landfill because no one is drinking water with any chemicals from the site in tt and, therefore, the’
present risk from the site is zero.

EPA, National Primary Drinking Water Regulations; Synthetic Organic Chemicals; Monitoring for Unregulated Contaminants,
Final Rule, 52 Fed. Reg. 25,690, 25,694 (July 8, 1987).

Superfund PHEM, supra note 137, at 54. The reference dose or daily acceptable intake is used for chemicals with
noncarcinogenic effects. See EPA Letter, supra note 90, at 4. :

+++ Mcthylene Chloride i1s a common laboratory contaminant -and may hot be an actual tield result.
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D. The Record Pails To Compare The Risks = .
From Implementing.The Alternatives : .

1. Lack of Evaluatxon

EPA - has not" adequately evaluated the risks of the

- various remedial alternatives for the Metamora Landf111 site as

required by CERCLA and the NCP.184 The Record contains no direct
discussion of the 'Lisks of excavation, no ‘discussion of the
residuél risks which would remain after the impieméntation of a
reaéonable containme;t remedy, and not even-a cursory mention of

the risks of transportation offsite.

2. Risks of Excavation

EPA considers excavation at hazardous waste sites on

a case-by-case basis,185 Few landfills, however, have been

184. Section 121(b)(1)(G) of SARA, 42 U.S.C.A. § 9621(b)(1)(G).

185. NCP, 40 C.F.R. § 300.68(f)(2). EPA's Decision, however,
appears to apply statutory standards of SARA, not the .original

CERCLA, to the selection of the remedial action for the Metamora

Landfill. The pre-SARA CERCLA did "not have a technology-forcing
effect. NCP Preamble, supra note 84, at 47,929. EPA's interpre-
tation of the pre-SARA CERCLA is that permanent solutions should
be "preferred" over other alternatives, "only to the extent that
they are more cost-effective than other alternatives over the
anticipated life of the response."” Id. Excavation and incinera-
tion, therefore, is appropriate only when it is cost-effective
and will not create a greater risk than containment.

EPA's position "that total destruction (non-disposal) options
were to be the only options they would support" were clearly con-

" trary to the previous statute and EPA policy. See ‘Exhibit 3,

MDNR Letter, at 2. EPA's alleged reliance on a statute not yet
enacted (see id.) is not a valid basis for decision-making. By
definition, a statute not yet enacted is not effective or con-.
trolling. A similar argument was made by the Province of Ontario
in United States v. Hooker Chemicals & Plastics Corp. ("S" Area
Landfill), 607 F. Supp. 1052, 1070 (W.D.N.Y. 1985). In that
case, the Province argqued that the Hazardous and Solid Waste

(Continued) : -

=59~




7

excavated. Many'detailed'bvaluations of “the excavation alterna- -

(PN

tive have led to the conclusion by 'EPA and others that the risks

often outwelgh the beneflts 186 Most courts hawe rejeoted as
&

unsafe excavation or excavation and incineration as solutions to

complex hazardous waste problems. 187 AT S

\ . L] 1 ’. ‘.
‘o [ } : ..

Amendments of 1984, whlch state that “rellance on land dxsposal g
should be minimfzed," did invalidate a program" de519ned to ‘con- ?*

tain a hazardous waste landfill which was negotiated prior to. ther
enactment of the statute. The court noted that the amendmgnts
applied to futufe disposal . of chemicals, not past - dlspo al. .
Similarly in the Metamora Landfill ROD, SARA should not have;feen . e
applied to the remeddal selection process See sugra no;e 1 RS '

186. Response to Public Comments'on Hyde- ?ark Proposed Strpula--_;g;
tion concerning Requisite Remedial Te@hnology (except. Sectiopn SR
12.0) at 3-3 (filed Ma#rch 28,.°1986) [herexnafter "Hyde Park S e
Response") 1n United States- v. Hooker Chemicals and Plastics™

Corp., 25 Env't Rep. (BNA) 1014 (W.D.N.Y. Aug 11,. 1986) (glv.z'

Act. Nov. '79-989); Pepper's Steel, Fla., Record of- DecstOn

(March 1986). AU . e

187. United States v. Vertac Chemical Corp., 588 F. Supp. 1294,-
1297 (E.D. Ark. 1984), 21 Env't Rep. (BNA) 1458 (containment in
place presented 1less risks and was more cosi-effective than
excavation .and redisposal in a RCRA permitted landfill); United.
States v. Hooker Chemicals & Plastics Corp., 540 F. Supp. 1067,
1079 (W.D.N.Y. 1982) (approving the Hyde Park consent decree
which provided for containment and gradual removal of the mobile
contents of the landfill against a challenge from local iltlzens
which sought excavation and incineration of all wastes in the
landfill); United States v. Hooker Chemicals & Plastics Corp., .
607 F. Supp.- 1052, 1067-70 (W.D.N.Y. 1985), (approving the "S"
Area Landfxll Consent Decree against a challenge from local
citizen groups and the Province of Ontario which sought excava-
tion and incineration of all wastes in the landfill), aff'd, 776
F.2d 410 (24 Cir. 1985); United States v. Hooker Chemicals Corp.,
. 25 Env't Rep. (BNA) 1014 (W.D.N.Y. Aug. 11, 1986) (Civ. Act.
No. 79-989), (approving a Stipulation specxfylng additional con-
tainment remedies determined necessary as - -a result of lmple—
menting the Hyde Park consent decree even though some c1t12en
groups still sought excdvation and lnCLneratxon) :
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.It is necessary to evaluate carefully the. risks and
benéfits of excavation ;nd incinerat;on in each case.i'Excavqf}on
and incineration are: (a) inherently risky, i;g;, fhelqisk of
implementing excavation at many sités strongly -outweighg tﬁe 
residual risks after implementation of -containment;188 '(br ex—-

189

tremely costiy; (c) time consuming190 and (d) inefficient

bécause it utilizes the nation's finite incineration capacity to
detoxify relatively low level wastes.191

The process of excavation at this site'requires dis-
turbing soil and ;eleasing chemicals into the air.192 Addi-

tionally, excavation may rupture many of the drums during their

removal. This rupturing of heretofore whole drums may result. in

188. Hyde Park Response, supra note 186; United States v. Hooker

Chemicals and Plastics, 25 Env't Rep. (BNA) 1014, 1021 (W.D.N.Y.

Aug. 11, 1986) (Civ. Act. No. 79-989); Pepper's Steel, Fla.,
Record of . Decision (March 1986); Industri-plex Woburn, MA,
Summary of Alternatives, at 94 (Sept. 30, 1986). ' '

189. Even the best cost estimates, i.e., assuming incineration
permits can be obtained expeditiously and there are no legal
challenges, indicate that excavation and incineration of 500,000
cubic yards of soil and waste could cost from $100 million to
several billion dollars. Hyde Park Response, supra note 186,
at 20. :

190,< The best estimates for the time it would take to excavate a
large site is from 5 to 15 years. See Hyde Park Response, supra

.note 186; Pepper's Steel, Fla., Record of Decislon (March 1986)
.(at least three years were estimated to. implement excavation and

incineration of approximately 30,000 cubic yards).

R

191. Exhibit 4 at §§3.3, 7.2. o - !

192. Exhibit 4, at §7.1.°
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the release of chemicals into the ground.lg’3 This process could
worsen the conditions at the site by serving as a source of
groundwater contamination.

Excavation may also piesent significant risks resulting

2 from:194

1. the exposure of wastes to greater rain-
water  infiltration during excavation
which would increase  the migration of
chemicals from the site and, thereby,
increase the risk from the site; .

2. the wvolatilization of chemicals from the
. large volumes of water which would need
-’ . to be collected and treated. 'This col- ¢
lection and treatment of water will also ,
add substantially to the costs; T

3.  the creation of a*conduit, .which does not
now exist,-~for chemicals to migrate to
the groundw ter, thereby worsening site .
conditio nd : ‘ ’
-

4. the exposure of the workers to chemicals, *
during excavation. - | .

The excavated material must be transported offsite. A
Y

number of additional risks, therefore, must be considered,

including: . ' ' »
b 1. - the risk of accidents and the resulting
spillage ggglng transportation (via truck
or rail);

193. 1If a large number of drums are ptesent at the site, excava-
tion-would result in spilling large antities of chemicals into_
the ground. On the other hand, if~there are not a large number
of drums at the site (as .indicatefi by recent 1nformat10n),_then.
there is no risk presented by the site. S

v

194. Id.

195. Id.




5 "

2. . the risk resulting froﬁ\chemlcals tracked
- from 528 site . by trucks 'leavrng the .
S.lte'l Y :
, e ' : 0
3. _the-inhalatron risks from vapors and dust
> .partifges at ‘the reburral or, 1nc1nerat10n
site; and . . '

the risks from redisposal.

“The excavatron performed by MDNR to, date has demonstrated
the adverse effects of excavatron.- The process of “excavation has
drsturbed and tuptured pnev1ously who;e drums, causing the chemi-
cars'rnsrde those drums to seep into the ground. 198 _Durrng the
excavatron‘ MDNR personnel acknowledged that noticeable ‘odors
were prevalent 199 -EPA s Responsrveness Summaryzoo-acknowledged

in 1ts discussioen of ‘the health and safety Precautxons necessary

ﬂdurrng excavatron that the potentral for such risks exists at the

" Metamora Landfill.. -EPA, therefore, has conceded that there is

‘some 1evel of rrsk, ‘albeit at an unquantified level.'. EPA's

196. Id. S S
197. E.g., Pepper's Steel, Fla., Record o% Decision (March 1986)
("The evaluation of . . . [inclneration] concluded that 2-16% of

the lead might be expécted 'to' escape into the atmosphere above

highly populated areas.");  Industri-plex, Woburn, MA, Summary
of Alternatives, at 94 (Sept. 30, 1986) (where excavation 'was
"rejected because . . ., its adverse  impacts to the environment
and public welfare are unacceptable . . . the impacted public

would include those along the waste-transportation route and near -

the disposal facility as well .as-those near the srte." See also
Exhlblt 4, ‘at §7.2. . }

199. 1Id. and Exhibit’s.

4

200. Exhibit 1, Responsiveness Summary, at 4-5,
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assertions that -the health and safety_plan caﬁ minimi;e:thege
risks is not sdpported by any analysis;

The Office of Technology Assessment ("OTA"), an indepen-
dent teehnical arm of Congress, has concluded that excavation and
onsite treatment is ™Mnot effective for uncont&inerized waéce
disperseé/?£rough a large Area. 201

The only practical choice in many cases is some type of
containment. The simple truth is that there are no "qufck" or
"easy" solutions.

3. " Risks Of The Containment Remedy

A containment remedy could eliminate any potential for
public exposure by preventing migration of contaminated ground-
water and minimiéing migration of chemicals_i:to the groundwater.
It is quite possible that the riéks of excavation.at this site’
(with the concomitant dlsper31on of chemlcals Lnto the air) would
present greater risks than containment.

It is,,however, impossible to determine from this Record

whether the risks of excavation exceed, or are less than, the

‘risks from containment at the Metamora site (or to, what degree

the health and safety plan will mitigate those risks). EPA,
therefore, could not have determined whether the alternatives
considered would provide the same level of protection of the

public health as containment.

201. OTA, Technologies and Management Strategies for Hazardous '
Waste Control 210 (1983) [herelnafter "OTA Rep."]. . . v
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making“pfocgssi PEPA'Q Degision, therefore, is contrary to the

[} e
§ . . . ~
. . - -
- - - - ‘--.
. . i '.. . & - . . . . .
~ ; : ) .' a B . - . . > ’ . ’
e Congress did not wMandate excavation and incineration in
3 - . o ) ' o _ )

SARA.* Rathgg, SARA , requires"a reasoned and. public decision-
. . L s

© - law,’ and . is ﬁnﬁuppofﬁbd by the réquired administrative record

demonstratxng an analysxs of. these issues.

E. The Determination In The Record That State Law
Applies For Onsite Remedies Is Contrary To
- CERCLA, The NCP And EPA Policy

EPA's Summary of Alternatives states that a

key factor in the decision not to evalu-
ate onsite incineration alternatives in
detail was the additional time necessary
to implement such a remedy. Due to the
time needed to construct a facility, and Kae S
the statutory requirements of Michigan .o ¢
Act 64 (Hazardous Waste Management Act), =~
actual 1incineration of excavated waste .
under the’ onsite option would take an
~estimated 21 to 27 months longer than 3an
offsite incineration alternative. Act.64
establishes a procedure whereby/ State ./ ,
technical standards -are applie® on a: g
s site-specific basis. This ‘process. i3

extremely lengthy and State technical .° o

standards are applied strlctly The
process has seldom resqlted in the con-
struction of an incinerator _oOnsite;
incinerator constructign haa Beeh authqr;
ized.only once since 1979.," - o ;

- E ’.

The Record also includes a bopy of a Letter from Seth -

Phillips, Project Manager, MDNR, to .John Tanka, Regian.V, ‘EPA

;-

(August 18, 1986) that further Lamplifies “the ‘teasops” that.

N .
: ]

S v

202. Exhibit 1, Summary of Alternatives,.at 5.  ,See also PFS

supra note 111, at 39, 4L-$%y{$§ple 6-1. - XS

, .
Y 4 . .l
f - . v . -

-

e 4
’ -
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-
’
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K
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- : "Sbtaining a consttqctiqpﬂ permit through this mechanism tﬁas

» :
nearly 1mpossxb1e.?203 The letter outlines general techngcal or v

B 1Y - >
- substantlve reqpxrements . . Y
A v - . 51
2o v The lette: emphasxzes how the procedural provxsfons of °
. : p ~ @ . :
. the statute, and &nﬂbrnal MDNR policies would preclude issuance
TS, N 4

of a permlg. For e&ample, the sxtlng review board and its func-

~

tion is ¢escr1be$ in detail. The letter concludes that "denial

[of "a construction permit for an incinerator] is almost assured

by structure [of the boaftd] alone."205 .

' . ) -
The letter further states that, as a matter of policy,

the state would not issue a permit to @ PRP (i.e., the Metamdra
Landfill site owner in this situation).zo6 Finally,'the letter
estimates a four Jd) year timetable for permitting and implemen-

tation of an onsite ipcineretor'and concludes that "this interim
o4 .
203. Exhibit 1, DNR Letter at 4.

204. Some editorial comments in the letter provide a discourag- \
ing assessment of the technical needs for a State permit. For
example, the requirement for a "complete hydrogeological report"
ls described as ' possibly being "far more extensive than that

hod required for an RI." Id. at 2. The basis for these statements is
not provided. T ' :

205. Id. at 1. _ - .
206. Id. This statement makes no sense bgcause the 1nc1netator
. owner and.operator 'would be EPA, not the site owner. For exam-

. ple, when EPA performed a trial burn of its research 2,3,7,8,-
tetrachlorodibenzo-p-dioxin ("TCDD") incinerator, EPA, not the
property owner, Syntex, or other PRPs, was the permittee. Addi-
tionally, .’this "policy" would seem to preclude a PRP from ever
performing a remedy onsite.
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action . . . needs to be implemented long_béfore that."207

The,teqhniéal merits'of“EPA_and MDNR's'rafionale for not
considering onsite 8isposal.or onsite treatment expressed iﬁ this.
letter border on "bad faith."zoq The greatest problem with EPA's
reiiance on the state permitting process to exclude onsite
remedial aiternétives,'hqwever,.is that it is contrary to EPA's
.reqgulations., _ :

The NCP specifically provides that:

Federal, State, and local permits are not

, required for  Fund-financed remedial
action or remedial actions taken pursuant
to Fed%ﬁﬂ£ action under section 106 of
CERCLA. (Emphasis added.)

When EPA published the NCP, it stated:

: that CERCLA response actions are not
subject to State requirements for the
same reason that CERCLA responses are not
subject. to Federal requirements. In
enacting. CERCLA, Congress has preempted

- 207. Id. at 5. There is no basis provided for this urgency. As
noted, supra, the Record also concludes that there is no need to
implement groundwater remedies. expeditiously because there is no
present risk. R '

208. Except for Site Review Board review, construction of the: -
incinerator and- possibly Review of the operating licensé applica-
tion (a total of 15.5 months), all the items mentioned in the
letter would ‘seem to be required for an offsite incinerator and,
therefore, do not constitute evidence of a delay. There appears
to be no need for such a hurried procedure.given the minimal risk
presented by the site. EPA's deliberate pace with regard to the
RI/FS and implementation of the ROD provides further confirmation
of the lack of need for hurried response. _ ﬁﬁ

209. 40 C.F.R. § 300.68(a)(3).
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those requirements with respect t%laec- R
tions 104 and 106 response actions. _ :
A NP

The - preamble to the NCP states that the reason for this.‘f

position is that ;
EPA believes the lead agency should not % ~  i.° "t
be bound by sgrlcter .State standards, nor AN
should und necessarily b&ar . the
addxtxonal cost of .attaining strbcter
‘State std¥ndards. "It would be unwise to .
Obllgﬁ‘ﬂERCBA cleanups to confogm to 50,
.different . and possibly conflicting 'sets -
.of State standard? further, some States" 1
haVe.not based standards on protection of
health or the environment.

Y . N B o R

e . '.,' . . . . . Co I ) . ‘--"- T o -7 T
. .. . - IR . . . . . Coo ,

--'In all these cases, permitting require~x . .- _

. ments could add significant and unwsf- ' ey Tl

- rarited delay - to the 'reSponse. 1 L ,f+f“£_ .

-~ (Emphasis added.). - ) o PO o -

’ .
¢ ]
£

"EPA's interpretation has beei upheld by courts'212
Congress also affxrmed EPA’s view, in part, by amend1ng CERCLA to'
prov1de that '__ ‘u3 . . e i‘_ . *.h EE

. b .‘."’ ,“ l‘_ ’_, . l. .l . .I. ) ., . : . E , . .. :‘ “\
219:" NCP Preample, supta note 84,¢at 47 923. c C
- - . . . -,‘ - - . . "
211, Idye at 47 923- 24 R L
w ) ’ .. . - /. .. . *
212, Jefferson CCunt& H1ssgur1 v. United . States, 644 F. Supp . -
178, 182 (E.D.-Mo. '1986) 25 Env't ‘Rep. 1029, 1032,..12 Chem. Waste - , . .
Lxg aptr 904, 906 ("no permit s requxred for the ch enged on . .. .. .
site removal’act;ons"p where EPA had- excavated Contaminated soil * - 3
+ and- souqht to moye it,..from one contam1nate& s;te to another near- .- )
by- cpntgmlnated s;te for, temporary. storage without a permit);- . =
Cf. United States “°v. Westxngpouse Electric Corp.7 Civ. Act. :
No. IP 83-9-C (D. rhd Apr. 22, 1987). (where a court held tnat no
feﬁerallgermlt was required for*the'desxgn, construction, or use
of an interim storage facxllty hecause of the requirements of the
NCP), see State.Prosecutor's-Criminal Investigation May Result In
Federal Coutt ¢orntempt, '‘Court Rules, Tx. L. Rptr 1,366, 1,367,

1, 368 (May 6, 1987) N R . ' t x5 ' ‘_-. 4
R // . K -' ' L . ". .~ .'
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- / ’ b ’ . . .
H) * : ’
.- , 1 (R \
4 . ! ) P ‘ . : 4 * .
2 . o o - . . Kk . M . . ; o *

o - No Federal, State, ‘or 1ocal permlt shall Qe
oo '+ be ‘required for the- ‘portion of any e Lo e

. removal ‘or remedial . attion conducted- ° T

entirely - onsite;, .where. such remedial . PN SRR

o .7 .action’ is selected -and- car&ﬁeF' out.'iyn~ o

. e compllance w1th thls section. ‘-vV . - .t :

In. sum, EP?\. s consxderat ion of_ the need "to 'comp}.y. &?_ithﬂ Lt

state law, is contrary ‘to the NCJ EPA pollcy,_and SARA 'For t'-h"is S

reason alone,, the EPA De'cxsxon is not in accordance thh Jdaw and

the Record should be reopened '-, C LT . ’ ’. Sy
!. ; ¢ ) n ’ ‘{ ’

: F. - Neither “The ROD Not The Record Hake The e A T

S Elndmgs Required By CERCLA ' . - Y

-:_I‘he:-_ orrgmal- CERCLA .statutezl": disfavored offsxte,- ‘\) e
treatment. . ‘The very definition of "remedial’ action," prior to

e

SARA, did : ~ o _ ’ S o
: e SRR . . . < )
- Y~ not include offsite transport of haz- s
. T \.»  ardous'substances, or the storage,.treat- ' o,
. . ————p—— - *
. - . memt, destruction, or ‘secure disposition — o
.. offsite of such hazardous substances o E
y ' ™ "or contaminated ' materidls wunless . the . . -
N - o .President determines that such actions . _
' . ¢ (A) are more cost-effective than other - oo
: " remedial -“actions, (B) will create new . . ‘ ._*

. _ capacity to manage, in compliance with
_ ~-euEt1t1e C of the Solid Waste Disposal
P Act, hazardous substances in addition to

- | - ° these; located at the affected facility, | =
~ =~ or - (C) are necessary to ‘protect public : »
e . PO " health or welfare or the environment from ./ ' .
L e . * a present or potential risk which may ., . . T
L © + _beycreated by further. exposure to -thy- s T
’ - - . . ‘s . i - : . * It
213. Section 121(e) Of SARA,, 42 U.S.C.A. § 9621 (e) .(1986).
214. This is the statute goverm.ng the . rev1ew of the Metamora
Landflll ROD, nppt SARA, see note 1, sypra. § Lo . A
769 '
-
. : - N
N 4




continued presence of. such s&?gtances or .
materials. . {Emphasis added.) b

~

CERCLA ekplicitly requires the Record to contain three

» b ) ) ’ y .
3 determinatiorns in order to justify offsite treatment. The flrst
of .these ’'determinations -- that the offsite alternatxve will

increase "offsite capacity -- is not even mentioned in the Record. ,

The second determination ‘== the" necessity 'tp -protect
publi¢c health -- is only Summarily mentioned. EPA does - not

explicitly conclude 1n the Record that excavatlon and of551te
. oA ’ L
~r - 1nc1neratxon are necessary to protegt publlc health 216 -

.

The thxrd‘%equlred determlnatxon is cost-effectlveness.

The’Record exp11c1t1y acknowledges that excavatxon and of551te

l' .'-‘

1nc1neratxon are more expen51ve than excavatlon and on51te in-

- . -
[ 2

cxnératlon [by a factor of seven (7)) and more expenslve than all
L]

Qf- the alternatlveS‘con51dered. EPA, therefore, does not:explaxn

1 ﬂ .
. ¢ its conclusory statement that excavatlon and offsxte incineration
1s more cost-effective than the other alternatxves 217;, ' .

“On its face,' EPA's_ Decision,' therefore, 1is .not in

A _4 .accordance Qiﬁh law. .

L
- - . . ) ' ™ .. ) . . \ .

]

215. ‘Seection 101(24) of CERCLA, 42 U.S.C. § 9601(24); see ‘also .
440 C.F.R. § 300.70(c); and FS_Guidahce, supra note 26, at 2-18,
2e1g. ' } IR '

. 216. See Exhibit 1. e :
. - . 0 -, - . . \

% 217, $ee infra Subsection ‘H and Exhibit 4 at §7.6.
Y L) B . "
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Sy ‘
- . o G. '~ EPA Impermissibly Precluded Consideration Of . , K
' Reasonable Alternatives Such As Containment ] P

1. Containment Must Be Considered

\ . i t

EPA fmust._consider Teasonable alternativgs during the
.* - process of selecting a remedy at a CERCLA site. ‘The only onsite
remedial alternative considered is excavation and redisposal in a

landfill conétructed in accordance with RCRA Subtitle C.218 EPA,
4 - . N :

therefore, has impermissibly precluded consideration of reason-

able onsite contajnment as a remedial alternative at this site.

v s

bl Petitioner has sought copies of the Record (i.e., all

219 1,

documents relied upon by EPA in making its decisitn).

response to a Freedom of Information Aét ("FOIA")-réqgest, MDNR
- . B , .

admitted‘that:

-'\
f

» (t)here are no documents, etc. whigh out-
. line EPA's directiveé to favor incinera-
tion over other cleanup options. The
Phased Fea51b111ty Study (PFS) discussed
several options only two of which':in-
volved total waste .destruetion, offsite
and onsite incineration. " EPA made clear
in several telephone discussions. that
total destruction (non-disposal)” optlons

-’ ; | were to be the only options they would. o L
. : : support. This was due ta. 1anquage being . : '
- =+ . proposed at “that. _txme in» the reauthor-. .
. ~izatioh. of the Superfund law requiring
g § oo : L A e
._‘. ‘ . '. ‘.' v “ .\-.. . -. : : \. o \‘ 3 - . . e
Y ' ‘.". . | ., ' ’ ‘ '-. " ) ‘ -l‘ .. ‘ "..' 3', o "- . '\ﬁ?,l“ B

218. See Exhxblu £, Summary of Albernatxves, at pp 8, 9, '10- 11

219. Exhlbxt 3: A copy of the FOIA - requests and responses.

Petitioner has received- various documerit®, some of which  are

marked 'draft. . None .6f these. documents supports excavatlon and
* incineration of the Metamora Landfill. _ L.

n r
P - «

» ,
. o -, .

L -~ s, .o » . . o i

~ . - . I .- ) . I 4
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remedy selections %o favor such dptiog§0
This language was subsequently adopted
(empha315 added)

Althcdugh there are no documents between EPA and MDNR

discussing EPA's reference for incineration, there are internal’
P

MDNR memorandum and letters documenting not a policy, but an
unsupported prejudice, against conteiniment, e.g.,:

In current discussion with EPA they
COntinuS to “oppose landfilling of the
solids.<?21 : '

.EPA has always favored . . . [on-site
-’ : incineration] to this cleanup. In the
- PFS, DNR opposed this position because of
the many permit and siting issues which
would delay implementation for several
_years. ' .

DNR staff have always felt landfilling of’ s
the solid wastes from this cleanup was
the most appropriate course of. action.
Staff continues to believe- that land-
filling should be pursued if EPA can be
convxnisg to accept such an approach

/™~ The available information indicates that EPA improperly

excluded containment remedial alternatives from consideration.

2. A New Landf111 Is Not The Only Type of
Containment

- Arguably, many of the technical staﬁdards in the RCRA.

regulations could be considered ARARs at a CERCLA site iff the

’

220 Id

221 Exhibit 9, at 2-3

. 222 Exhibit 9, at 3
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1. ' : .
a new onsite landfill.

wastes were excévated énd'rédisposed
4;/'\¢Q: RCRA liner ‘and similar technical standards, however, would
not.be ARARs for a containment plan becadse waétes Qohla.noklbe
removed from the ground for reburial. Rather, EPA wbuld. be
implementing a site;specific remedial program designed to
contain, collect, and treat wastes from the sité, . | ‘
EPA either implicitly or explicitly has cohcludéd thét:
kl) RCRA Subtitle C requirements are AkARs at this. sitg;
(2) those.tequirements apply literally and without any discre-
tion; and/or (3) only a "permaﬁent" remédy'is permiss%ble.
| The Record also provides,né support for the conclusion
that the RCRA Subtitle C regulations are ARARs at the Metamora
Landfill site,. The ROD is ‘a one and a half page conclusory
statement éroviding little support for EPA's Decision. = The
Summary Of Alternatives document, attached to the ROD, and the
Phased Feaéibility Study provide little additional insighX.
The NCP does not hold that RCRA requlations are lwéys .
ARARS and; even when EPA has determined that they are ARARs,.

their application to the:  facts of a. site is flexible.223 Epa

must determine which RCRA requirements "are designed ro- apply to

-

¢

problems sufficiently similar to thpsé pfoblems encountered at

N

223. NCP Preamble, supra note 84, at 47,918 ("RCRA requirements
could be relevant" (emphasis added). Id. at 47,923 (describing
.how the use"of risk-based soil cleanup levels for soil contami-
nated with arsenic is. consistent with RCRA post~-closure require-.
ments) .- e ' .

. ¢ ' . . ’ ' -

J/ | - ' . ».—..7.l3-




CERCLA sites."224 The problem of cleaning up a landfill which
may be leéking, the situation alleged at Metamora Landfill,'is'
not the same as determining the design of a new landfill at the

y

site of the Metamora Landfill, as assumed in the Record.
Different RCRA'technical requirements would be coﬁsidered RRARS -
depending on the situation. R : . i . | .
Nothing ln SARA225 or. EPA pOlle requlres that a con-
talnment remedy -meet the literal requirements of a RCRA permltted,

4

landfill. The goal of ;RCRA is the same as CERCLA, "the long term
proteétién of ﬁublic health and welfare.and the envirénment."“226
RCRA regulatiohs were promulgated' Q;th ﬁhe understanding that
RCRA permitted landfills also may eventually_leak.227

Both CERCLA and RCRA, therefore, contempléte the need,to:
take action short of excavation, including a containmeﬁt scheme

224. 1d.'at 47,918

225. See infra Section III(B) and Exhibit 6.

226. NCP Preamble, supra note 84, at 47,918

227. EPA, Hazardous Waste Management System; Standards Applic-
- able tq Owners and Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilitlies; and EPA Administered Permit
Programs,. Interim Final Rule, 47 Fed. Reg. 32,274, 32,286 (July
*26, 1982) ("EPA has concluded ‘that no useful purpose is served by
announcing a .requlatory strategy .that professes to. protect
groundwater fbrever."); EPA, .Advanced Notice of Proposed Rule-
making, Hazardgs Waste Management System, 49 Fed. Reg. 5,854
(Feb. 15, 1984). RCRA contalns corrective action requirements to
remedy these leaks. Congress has endorsed this flexibility by
incorporating EPA's ARARs into CERCLA and providing that EPA may
elect an alternative remedy which does not literally meet an
, if it 1s the performance equivalent. s
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)\

which ‘is designed to protect public health.228 In sum, actions .

other than slavishly meeting the technical landfill design
requirenents‘of RCRA will accomplish the common goal of CERCLA
and RCRA, i.e., the protection of.public health. Such actipne,
therefore, are permitted by EPA-regulations.zzg?

A reasonable containment program would minimize migra-
tion of chemlcals into the groundwater and ensure protection of

the public health at the Metamora Landflll._

3.. Containment Is Consistent With EPA . e
Policy And Preferable In Many Cases '

. Containment 1is consistent with CERCLA and EPA poiiCy,
and has been applied by EPA at other CERCLA sites.?30 contain-

ment of wastes has been determined by EPA to be ‘acceptable as’

228. EPA Letter, supra note 90, at 3-4.

229. Congress has endorsed this flexibility by incorporating
EPA's ARARS scheme into CERCLA and even providing that EPA may
select an alternative remedy which does not' literally meet ARARS,
1f it s the performance equivalent. ‘Section 121(d)(4)(D) of
SARA, 42 U.S.C.A. § 6921(d)(4)(D). :

230. United States v. Hooker Chemicals & Plastics Corp. ("S"
Area Landfill), 607 F. Supp. 1052 (W.D.N.Y. 1985) (approving a
consent decree which required containment of a landfill against a
challenge that CERCLA and RCRA required excavation and incinera-
tion of the entire contents ofi the landfill regardless of costs),
aff'd, 776 F.2d 410 (24 Cir. 1985). See also United States v.
‘Pepper's Steel and Alloys, Inc., Civ. Act. Nos. 83-1717; 85-0571-
CIV-SPELLMAN (filed Feb. 11, 1987); Pepper"s Steel, Fla., Record
of Decision (March -1986);. and "Under RCRA, cleanup to background
levels certainly ‘satisfies this requirement "(to remove decontam-
inant soils after closure]. EPA believes, however, that a site-
specific 11m1ted rxsk assessment approach to determine acceptable
levels oF’rémqy makes sense." NCP Preamble, supra note 84, at

47,923. 4.%’ ¥
S

e
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long as the- residual dlscharge level is so low that. it 1s Erotec- 1”@y .
o T I

3 .
¢ -,

tive of human’ health and the environmen

It is contrary to law and arbitrapy and capridious for -

EPA not to con51der a containment alternatlve 232

H. The Record Did Not Consider Cost As" Requxted :
By CERCLA And The NCP . .

K]

-

“

EPA's. Decision to select excavation q a 6?%51te o

» L0

incineration inadequately evaluated cosbs" bEcause the ;Recérd ?-

(1) provides no explanatlon of the welght glven togeabh factor,'_ .
(2) excludes _several equally protectlve alternatlves,v such asf

containment; (3) places paramount importance on!,melementing, ?gl

- A Ce : L L

“permanent" remedy to the exclusion of othet'alternatlves; and

(4) rejects excavatlon and onsite 1nc1neratlon altheugh the cost§
X :

of this alternatlve is approxlmately one seventh the eost of

I"‘ . '~ ) '..' ‘,

excavation and offsite incineratian. "5 , g_; : LT ,
] g ,_. .. é - . c .."!' Ml
Nt 2T : . et T
EPA's only rationale for selec;xog‘of-off51tq“excavat;on "’?ﬁ
. . . e - Lo é v '
and incineration is: e P S
. . - . /’ ' o L R J n‘ . . .

_Il' .7

231. United States v. Hooker Chemicals & Plastics Cefp., 25
Env't Rep. (BNA) 1014, 1023 (W.D.N.Y. 1986) (Civ. Act’ No. 79~ '
989) (where a residual lifetime risk of lesé than.l0" would .be . 7
allowed); United States v. Chem Dyne Consent Decree, No. C-1-79- , .:
703 (S.D. Ohio 1984) (ghere residual groundwater contamlnatlon'
which is less than 10 lifetime risk level 'will .ndt be: reme- « °, .
died); and Records of Decision, Reilly Tar S;té’(June 6, 198%)5;&
(where a residual risk level of less than 10 °-1is aLlowed), and' S
Ottati and Goss (Jan. 16, 1987) (where a re81dual ri'sk of lOd e
allowed). : -w, L e
. . . . ’} “_J.-,‘. E . s
232. The NCP contains several prpv15xons whxch alldw selectlon,,“ .
of a remedy that does not. meet ARARs. See supta, Sep P
tion IV(C)(1l). . S . : -’ .




"based on ‘the”'factois discussed in the
_previous. section,-the, xecommended alter-

-native for. thlS oper&ble unit 1is .the

‘excavation OF.- ‘areas one and four, and

thermal  destruction ‘ef all waste at a-
- c0mpl;ant_ ‘RCRA ' off-site incinerator.:
....-Although 'it is the most expensive remedy

- o N$41.5 million), 1itsdis also the most
s T -, protective of. public health and the envi-
' 50 “‘ronment. The maih- sources’ of hazardous
~ - substances, ‘will be remove and “*thermal
destructxon"s}gnificantly reduces the
"volume, toxicity,~ and mobility of the

g _ _ © . liquid .wastes.. The:volume, toxicity, and
T I mobility of any inorganic solid wastes
' b will ‘be reduced to a lesser . degree.
. : Thermalmdestructlon of these wastes will

-’ o \stxll leave a significant amoiint of ash

CEor dlsposal, and  most heavy: .metals, -if . -

presentu in the waste, wlll “remain* in

_‘;he ash. - However, high concentrations,
+ ~-0f heavy metals -in the waste are nq}'

expected

The ;ecommended altexnatxve is both cost-
effective and congistent with a permanent
remedy since the waste is being perma-
- o nently removed from the site. - It is also
o consistent -with the Agency's May 6, 1985
offsxte policy (Memorandum from Jack W.

* McGraw, Acting Adsistant Administrator).
In addition, 'the recommended alternative
‘will’ ‘be easily’ engineered and ~ con-
structed, and ‘readily . accepted by the
public. In llght of the ‘above factors,
- .. . , and.U.S. EPA’ s*trend toward the selection
of permanent Tremedies,  the addltlonal
- cost of incinerating all of the waste for
‘o an additional $29.5 million, rather than

. "« (+- incinerating only 51qu1ds, is justified .

(emphasxs added)

»

The Respon51veness Summary also stated that-

S . " -A.U.S. EPA pol1cy deoision which followed
' the release of the draft PFS. has caused a

-
- .
.

-
-

-7~

233. Exhibit 1, Summary of Remedial'Aitefna;}ves, at 11-12.3V "’uﬂéf,,
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s

change in the cleanup alternative .now
being recommended. In an effort to move
away from ' landfilling of wastes when-
ever possible, the directive from U.S.
'EPA  headquarters was to favor another
alternative evaluated in the PFS which
involves incineration of all waste mate-
rials rather than a combination of land-

. filling and incineration. ' The estimated
cost for this option is $41 million.
This policy, decision was received prior
to meetings MDNR and EPA staff held with
.the Citizen's Information Committee and -
-the public meeting held during the public
comment period. .All commenters - were
aware of this mgﬂ} ication in the report
recommendations.

alternative from among the alternatives which protect public
health and which are reliable, as reqhired'by the NCP.

Excavation and onsite  incineration (at a cost of $5.6

million) épould provide essentially the same ‘or more protection

., of the public health than excavation and offsite incineration.

Onsite incineration is more protective because it avoids the

. risks involved in the transportation of large quantifies of waste

and soils.235

Additionally, a containment remedy could provide sub-
stantially the same or greater protection of public health and

the environment as excavation and incineration at substantially

234. Exhibit 1, Responsiveness Summary, at 2.

235. See Exhibit 4, at .57.2. Excavation also has not been
implemented at many sites, if any, and certainly not on the scale
which would be required at the Metamora Landfill. Id.

_78_

The EPA failed to select the lowést cost remedial
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less costo236

The cost of excavation and offsite’ incineration

at the Metamora Landfill 1is substantial, '$41.5 million, and

greater than the typiéal costs of containment remedies.237-}Even

A . [
thes? lncredlble costs, however, may underestimate  the actual

I8 '
costs.. A review of several recent evaluations of the costs of

pxcavqtlon and incineration or redisposal of formerly buried

e

hazardous wastes shows that the costs are substantial, from $125

b

m;llioﬁ to $4‘billion.238'. Be;aﬁse of increasing demand for

236. There is no present risk and little future risk from the
Metamora Landfill site. The minimal risk, if any, which may be

present at the site could be virtually eliminated by implementa-

tion of reasonable containment measures. See supra Section
V(C)(2). . ' .

237. Exhibit 1, Summary of Alternatives, at Table 12 ‘with

Exhibit 2, other EPA records of dec1510n which consider ‘contain-
ment remedies. E.g., Pepper's Steel Fla., Record of Decision
(March 1986), estimated a cost of between $2.6 and $5.5.million
to solidify and. stabilize an estimated 48,000 cubic yards “of
soils); Burlington, Northern, Mn., Record of Decision (June 1986)
. (estimated $582,000 to land treat creosote wastes on .sitg);
Reilly Tar & Chemical Corp., MN, Record of Decision (May 1986)

‘(estimated costs of between $0.24 to $1.4 million to contain and: -
cleanup groundwater contamination in one aquifer). In fact, the

gosts of containment are likely to be an order of magnitude less
than EPA's estimate of the costs of excavation and offsite
incineration., Based on EPA's own guidance, therefore, excavation
and incineration should have been ellmmnated from consideration
during the screening process. “

238. Hyde Park Response, supra note 156, at 2-4 (estimating sfis

to $3,300 million to excavate and redispose or excavate: and in-
cinerate 1,380,000 to 2,000,000. tons of soil and wastes). Office '~

of Technology and Assessment, Staff’' -Memorandum, Review oOf

Missouri Dioxin Task Force, Recommemdation Concernjing the Manage- - -
ment of . Contaminated Soil (Dec. 1983) .(estimating $I85-5285

million to excavate and incinerate’ 500,000 tons:.of .soils);
General Accounting Office, Selected Aspects of .Cleanup Plan For

Rocky Mountain Arsenal, at 11 (GAO/NSIAD-86-205,. Aug. 1986). -
(estimating $964- to $4,200 million to excavate and redispose of

or incinerate 16 million cubic yards of soil and. wastes) See
also Exh1b1t-4 : . R - h
' : -79- . PR
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. ' B ) L . ) .' . '. .
incineration and decreasing capacity, the cost of incineragion is . =
. rising.?39 . ’ ! W -
’ s \ i . R L . . .
EPA has concluded that eéxcavation ,and 1nc1neratlon i's

not cost—efﬁective at otherﬂsites, e.qg., theocostswofi N B

[i]ncineration of either 2,400 or 20,000,

cubic yards of contaminated soils with . _
solidification/stabilization of the N
remainder ... . are higher than solidifi-
cation/stabilization [$6.8 o $8.9 mil- : =
lion versus EPA's estlmate “of $5.5 mil- e

’ lion] and the uqfertarnty of these costs : -

is much greater. - o

. . . N\
» At another site, EPA concluded that ‘it would be arbi-

trary and capricious to seek to impose the ooste-of excavation
and incineration as opposed to the costs ofﬁoontatdment. The.
court upheld EPA's determination. 24! Ane’t_her~ court ‘rejectéd"
EPA's proposal to excavate waste and contaminated soil and rebury
it in a RCRA landfill, in part, because "the relative. coat*
effectiveness of the . . . [contalnment Q;oposal] is far supetlor"
to any alternative proposal submltted on behalf of EPA n242

= '-;"' . “ .
..

239. Id. - S .u;_\ SRR

n .

~r

240. Pepper's Steel, Fla., Record_ of.t D€E151on, at 26 (March p
1986); Industri-plex, Woburn, MA., Summa:y o£4Alternat1ves,\at‘94 ' -
(Sept. 30, 1986) ("This alternatlve was ‘rejacted because igcosts .
$35.8 million ."w. . . The" ‘cost. gf this alternagive is Hore than.’ - :
double .that of al®ernative A-5 Eanother mote'sylimited, excavauxon;' >
alternatlve] and on order of magnltude gveaéer than that' 6f the - .
recommended remedlal actlon," a containment aLxethtxve. Id X

241. United States v, Hooker Chém;cals '&-~Plastld§ Corp.,
25 Env't Rep. (BNA) 1014, 1023 (w D. N‘Y.nf_“

-
'

242. United States v. Vertac Chemicai*Co:p., 588 F Supp 1294, ,
"1297 (E D. Ark. 198&) R ’

A3




An’ independent analysis performed by.CongressfﬂfOfdee
of Technology Assessment concluded that excavation and incineraf
tion was "not cost-effective fof lérge‘ amounts of low-level .
wastes."?43  The.EPA off1c1a} in charge of EPA's hazardqus waste’

and CERCLA programs has commented that "[t]here is probably not’

enOugh money in the" world to clean up all the [Supe;fund] s1€es

Epermanently "244 .

'The Record contalns no meaningful analysLs of the reason_

.2
A ‘i 0

-

‘excamatlon and 1nc1neratlon were consxdered cost effectlve at
-’ ' : =
this site._  If anythlng, this Record xndxcates tncxneratxon and

-
v

excavation are not cost-effective. The Decision, therefore, is
not consistent_with the NCP and is contrary to numerous other EPA

decisions. o . .

J . e

243. Exhibit 13; supra note 201, at Ql0. -The extent to which
containment wduld be effective is dependent on a number of fac-
- tors. E.g., see, Dragun Article, .supra note 132, at 67: "it is,
. important that these reactions (e.qg., blodegradatlon and adsorp-
tion) be quantified in order to . . . select a cost- effectlve
o remedial aptlon..; _ { o a; : B
\ 244. High Cost of Permanént Superfund Cleanupé .To Result In t
\ "Interim Actions, Porter Says, 1 Tx. L. Rptr 451 (Sept. 24, 1986). '
~ While 1t may:be a reasonable-national poljcy to destroy wastes
NN\‘\ en they are easily accessible on the surface, e.g., in drums. on -
the sutface br lagoons, it makes little sense to perform a rxsky .
excavation.to remove low level wastes, such as. contaminated soil,
"if the benefits are low or non-existefht. Even a cursory review
- of the. coSt‘flgures cited :'in.- this' Petition To Reopen. indicate
that the $8 5 billion in CERCLA would soon be exhausted if all .
sites on the - National Priorities List - were excavated: and
incineradted. . Since excavation and incineration do not add *
sig Lcantly to the protection of publlc health; selecting -this .
refedy is not only arbitrary and capricious,” but violates ‘the f_l _
’ »

Fund balancing provisions of CERCLA. Sectxon 121(d)(4)(f) of

SARA, 42 U.S.C.A. § 9621(d)(4)(f). =~ . | ';_Q
] * \J . . ‘.,..-I._-. o / K _. :7"
C . T A L : C e
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£ ‘ :
+ There Is insu 1c1enE Informatlon Upon Whlch . S .
+ To Base A Rat10na1 Decxsron . . .-i:_. . rt’;g,jtf

I IS Y S

9
FI

The recent dramatlc change ln the underStahdlng of” thef
/ t .
facts dt thxs sxte 1llusxtates th)t the xnformatlon orxgxnally"iﬁ

/i
avallable &as inadequate and unrellable as - the basxs for remedy _%f.};g

.7 selection, The’ lack of adequate 1nformatxon is further evxdenced\ }',

).. . b .

nby the cgnclusory nature of the Decision and the fallure of *

\

- :the exigting” Record to provxde sc1en§1f1c ﬁS&sLs for the\\s

.245 To the extent datm is avallable, it has n‘gfevenlll

. Decisioi :
R Y
-’ been thojoughly, analyzed in the manner requlred by CERCLA 246 !"-
s+  The NCP does rot provxde,‘f%r a. "PhaSed' Fd‘sxbll;ty
— .

) . . - .
Study" .process. . Almost by-1ts nature, separatxng one segment ef T

the remedy aﬁ a 51te from consideratian of a complete remedlal'

Y

plan (as is done by a phased feasxbllxty study) w1ll result in a-

,fallure to consxder the problems at a srte compreh;islvely ﬁn

“

relation to each other. There may be 51tes where slich a bifur- B

Q -

* cation makes sense teehnlcally, e.g., the remaval of drhms on the
. P

ol

surface. At qthe\lMetamora Landflll site, however, “the‘vbur1ed

L) . .
- -,

ot drums and kontrol’ of the 51te are 1nextr;pab1y 1nterrelated to
» .. s. . ) . .'“-.
any groundwater cléanup. S S ‘o ' el '

\
EPA must determine the tate of groundwatet‘miqratlon,

v

the full extent of existing grOundwater contam;natlonk if any.,

the ablllty of the natural soxls to retard mlgratlon.-thé risks,. «

' of. each alternative remedlal_ action,. and ghey cos;, before ' a. .
' ‘4 - ’ . f - /:." ". N ’ Ty : ) ” . B ;P ' ) - . i
' : N Tt e .
» - 245.  See upra Sectxon V - AR ' " S
8 . _ L _ _ NI

246. « See Sectlon V and Exhlblt 4



nremedy can be selected. at the sxte.247‘ _ Knowledge of these f'.

(. 3
-gtlon based on. the’ eX1stzng Record, th

factors {\‘necessary tQ gauge thefsf?éctlveness, rlsks oﬁ lmp1e1 ;f;j .

. mentation awnd cost effec 1veness of - the remedlal alterhatlves e L

and, ultlmptely,'ls need.d to choose the remedy.' No meahzngful '!.
'dec1sxon, therefore, can be made unt11 the RI/FS is COMpleted 248 _ o

Th;s couree oflactxon is: (1) good sc1ence\And sodhd df‘
englneerxng pract1ce,249_(2y reQulrgJ by CERCLA, as amended by

SARA (3) prudent, ngen the substantlal changes factual 2
~ » ! . °

findings- whléh have already occérted; “and (4) cost- effect}ve.~{¢31.r;3;

, ) - . : RTIEEL TR
a/f*”A‘ The Zrush.ﬁo Judgment" ev1dencg£‘ln th1s Record, does-;f}.

'no;'.eXpedite cleanup of the site, ‘ Rather, 1t slows that -

progress, wastes*substant\al resources, and further“aggrauates

condltlons at. the sxte 1250 ,f. i -

A The Dec1s10n to select‘excav. : -nd offsxte lncznera-';

a completed RI/PS, ‘can-, f

-« N . \ - . -
only be characterlzed as a: roll of " the d1ce. It Lgnores the-

-

conv1nc1ng tatlonale EPA ordxnarllf employs 1n th;fGE&CLA prpcess”"

. . .
& .‘,_ . o \".. . . PN

.which requires an-. RI/FS prxor to rem&dxal actloh .oa L ~ .,

.
@ & . ) ‘e . - . . »* . ' . ..‘_1‘ . 8 -

P c e . . .-
. »

- . T

A ‘Sed Exhibit 4 at §6.0. . < Y
" e ~ ] . ] . ' . - ._" » - .'." L - ‘ L
- .248... Id.» N ST .,"" s '_‘, r,', : s
249, 1d. 'at'ﬂ 0; ‘alsd see Draguh’ Artxcle, supra n te 132;6t Sﬁ
("1t is important -that x\these reactions [e g.,,hxode rad: t15n and.’
vadsorptxon] be ‘gyantified ‘i order’ to (a) properly a sess“%he “”r,'
health hazards asgociated w1th the problem and (b) selec A COste “L} -
effectxve remedlal action") v ‘/ R , _J, .ﬁ“'~'ﬂ:,;-q‘§_'
ety . e : BN BT E

\1, .v .

' 250, Exhlblt 4, at 555'0 6 18 and see Sectlon‘V(B)¢2Jn. qpra. L




-’

- rto determlne tha& costs are nop recoverabIe
they
» .

process.

25l The ' Record-

J. Summary - ‘u"‘; L . v

In sum. the prlor remedlal selectLQn was (a) Sased on.

_'erroneous 1nterpretat10ns oﬁ CERCLA,251 (b) 1nconsxstent w1th tqe

NCP, and (c) arb1tra\¥ and capr1c10us Each 1nd1u1dual flaw 1n'

i
the. Record. in, and of 1tself, is substantlal enéugh for a court .-

Taken together.

1

_:epreqent " an »QverWhelmlngly; defectxve

decision-making-‘
| : y RN . )
These flaws form‘a basxs For .EPA to reopem the Record.

. I
supplement the Record, and 1mplement a new

v, o, R . ..

remedy 'selection
[ ]

rocess.- : , .
p i"l. - .: . ..

vI. Qgency Actxon‘Reqdﬁred BzﬁLav

A. Introductlgn

when EPA reopens ‘the Record, it must:f

. . Recalculate The HRS Sco:e 252
; G -
4 ’ -
is alsaq 1nconsmstent w1th NEPA and. not the
of an env1ro’penta1 " impact statement

functlonal equavalent
pursuant to NEPA.H

' [}
252 .As part of the process of reopening the Recotd, EPA should
recalculate the HRS for the site to determine whether the condi-
tions at this 8ite warrant its placement on the National Priority

List ("NPL").

If a site has been :included on .the sNPL due to am

error,

EPA officials have stated that. they would Temove such a

site from the NPL.

‘Department of Housingvand Urban Development -

Independent Agencies Apprdpriatians for 1988:

Hearings Before a:

Subcommittee of the .Committee on Kpp;oprxatxonalf

House of Repre-c

sentatives,

pt.2,

100th Cong.,.

lst Sess., .

at 77,

(1987

(State=-

. ment o0

Solid
that

Dr.

J. WLnston Perter,

EPA Assistant Administrator .for,

The Petitioner would urge °

Waste and .Emergency Response)~
the®

the Metam¢ra .Landfill’ - be deleted from th'e NPL and

expendltures of all CERCLA ‘funds cease if the fecalculated HRS
' score is below the: level which quallfles a sxte for inclusion xn.
the NPL. 2 o ' : -
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ﬂagencf discretion.

Y

i Evaluate All Of” The Pactors ﬁequired By
CERCLA, And The NCP;

. . L
* Ensure‘That The Record Is Adequate; -
® Ptovxde The,PRPs A Ti-ely And Heanxngfull
’ - Opportunlty To Plttxpxpabe in Developing
The New Record;
o Initiate A Thorough Inveatxgatxon To
. Identify Additional PRPs " s

required actions has

*

will not be

The rationale for many of these-

been described in detail . herein and,. therefore,

repeated here.

not addressed previously or where sbeéial emphasis, is négded;

-
-

B.. Actions Related To The Record .
' 1. EPA Must Evaluate All Of The Factors
ggg ired By CERCLA And The NCP ' ~

EPA's . process of selectxng a remedy for the Metamoré

Landfill must be consxstent with CERCLA, as amenﬂed by SARA, NEPA

and the NCP.

‘Discretion, however, is not license and does

not allow the agency‘to make unfettered choices; EPA must comply

“with the law and cannot make unreasoned, arbxtraty deedsions.

The Petitioner does not' presume that it can or should
. ‘ ) ' ]
specify what remedy EPA. should select during this process.  In

general, however, all of the areas where the Record is incorrect

1

“or,inadequafe must be'addresséd'and'corrected dur.ing’ EPA'S new

remedy selection process, qg’::huired_py law.

-85~ ‘ _ .
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The following will provide suggestions in  areas’

* This p:ocess'necessarily irivolves the exercise ‘of '
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)
aég EPA Must Ensure That The Record Is
Adequate :

~l\Sound public health and envxronmeﬁ%al decxsxon-makxng
demand that decisions be well thought out and explicitly articu-
lated in wrltxng by admxnxstratxve agencies. The Recdrd \for
the'MetambrS Landfill site must provide PRPS,ﬂ;he“publié and,
ultimately, a court sufficient information to're?iew tﬁe‘basib
for EPA's Décision.zs% |
Un%brtunately, EPA's " decisibn;makingv procesé at this
site has not met this- standard. The.reopening of the Record,

however, will provide EPA an opportunity to address adequately

all of .the factors required by law and articulate it; reasoning.

in con31der1ng those factors.

c. EPA MusYy Provide Por Timely and Heanlngful
Pattxcxpatxon Of The PRPs In Developing The
"New Record -

»

EPA must include in its cooperative agreement with MDNR

M " . o 4
a provision requiring MDNR to provide suffi¢ient information to

-

253. EPA guidance on administrative records states that the
record should include all raw data, preliminary assessments, site
investigation reports, the Remedial Investigation and Feasibility
Study ("RI/FS"), information from telephone 1dgs, documentation
of meetings where PRPs present information upon which EBA bases
its decision, cosgt analysis documents, the action memgrandum,
health assessments, memoranda on major site-specific pglicy and
legal interpretations, new technical information provided by the
potentially responsible ,parties, EPA gquidance’ documents, tech-

relating to the’ reasons why a particular action. was se}ected:
affidavits or other sworn statements of expert witnesses, com-

ments and responses to comments, and any information which causes -

the agency to change its decision. See - Memorandum from

Gene Lucero, Director, Office of Waste Programs Enforcement, and

Henry Longest, 1II, Dlrectgr, Office of Emergency Response, to

Addressees Re: Administrative Records for Decisions on Selection

of CERCLA- Response Acylons (May 29,. 1987). This memorahdum

states that the policy 1is effective immediately.

.nical sources of information, any other factual - information '
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September 11, 1987

’ u.s. .[.”".\. CTIOINNY ]
CWASTE 1aN- Lo sin T DIVISION ’ _ CERTIFIED MAIL.
OFFICE UF THE DIRcCTOR / RETURN RECEIPT. REQUESTED /

’ 2 ’
V¥ldas Adamkus, Regional Administrptor
United States Environmental Protection e T
et - Agency Reglon V
230 S. Dearborn ‘ _ ' -
Chicago, IL 60604

Re: Metamora Landfill Superfund Site I

Dear Mr. Adamkus:

"Please find enclosed one copy of each of the following:
1. Petition To.the Administrator, Reqion V,

To Reopen the Original Record of Decision

for the Metamora Landfill (Signed On-

September 30, 1986) and To Initiate a New- : ,
Remedy Selection Process; . _ R

: . 2. Memorandum in Support . of the Petition, .
o/ ' and . . . .

" 3. | Exhibits to the Memorandum in Suppoct of .
the Petition. ' f

We respectfully request a meeting with the involved U.S. .
Environmental Protection Agency staff and Michigan Department of '
Natural Resources staff as soon as both agencies have reviewed
the aforementioned documents.

\ ) '
: ’
b - X : .

.




PEPPER. HAMILTON & SCHEETZ

Valdas Adamkus, ) ,
Regional Administrator - c ‘ ;
September 11, 1987 :

Page 2

‘ ' (
-
.
. .

Thank you for your attention to _this matter. We look .
forward to hearing from you in the near future. : :

E ‘ _ ~ Very truly yours, .
. f ,
< : avid L. Maurer

on behalf of Chrysler
¢+ Motors Corporation

DLS/LSS/Af1l ‘
Enclosures ' v .
cc: Robert B. Schaefer, Esq.,_
USEPA V ‘Regional Counsel
Thomas Leverett Nelson, Esq,.,
USEPA V. Assistant Regional Counsel

John Tanaka,'
USEPA V Metamora Project Coordinator

Courtesy ‘Copy: :
Jack D. Shumate, Esq.
Richard.J. Bahls, Esqg.
Stuart H., Freeman, Esq.
Assistant Attorney General
- Seth Phillips,
MDNR Envlronmental Quality Analyst VI
Beth Mursch, .
MDNR Geologist VII ' ’

_— ~
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. Valdas Adamkus, Regional Administrator

mamHOR

' . - TERTIFIED MAIL
RETURN RECEIPT REQUESTED

d;5”4\.ﬂcf1193*¥

United States Environmental Protection

Agency Region V
230 S, Dearborn
Chlcago, IL 60604

S

<

Re:

Dear Mr.

Metamora Landfill Superfund Site

Adamkus: )

4

[N

Please find enclobed one copy of each of ﬁhe fgilowing:

l.

Petition To the Administrator, Region V,
To Reopen the Original Record of Decision
for the Metamora Landfill (Signed On
September—30, 1986) and To Injtiate a New
.Remedy Selection Process;

Memor andum

in Support of the Petition;
and -

Exhibits "to the Memorandum in Support of
the Petition,

D

We respectfully request.a meetf\g with the involved U.S,

Environmental Protection Agency staff and Michigan Department of
Natural Resources staff as soon as both agencies have reviewed
the aforementioned documents.

® \ 0. ORC
, QC: RF
, ) : MI OOORD.
. .o . RA )
- WD -




Y

o

e \ P : ‘

PEPPER, HAMILTON & SCHEETZ

Valdas Adamkus,
Regional Administrator
September. 11, 1987
Page 2 .

1

Thank "'you for your'attention-to this matter.: ‘We look
forward to hearing from you in the near future. '

-’

- Very truly yours, -

avid L. Maurer
on behalf of sler
Motors Corporati

DLS/LSS/df1
Enclosures
cc: Robert B. Schaefer, Esq.,
USEPA V Regional Counsel
Thomas Leverett Nelson, Esqg.,
USEPA V Assistant Regional Counsel
Basil Constantelos, /

. USEPA V Director, Waste Management \\isian
‘  John Tanaka,
USEPA V Metamora Project Coordip

' . .

Courtesy Copy: . 8 ' .\k
~Jack D. Shumate, Esq .
Richard J. Bahls, Esqg. S
Stuart H. Freemran, Esq. f*\»

- Assistant Attorney General '
Seth Phillips, .

MDNR Envlronmental Quality Analyst vi
Beth Mursch,

MDNR Geologist VII BN
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‘September,K 29, 1987
"

»
SRS R

Valdas Adamkus, Regional Administrator

United States Environmental Protectlon ' : SE¥ jg 1987 -
Agency, Region V.
230 's. Dearborn v :

L | FED. EXP. 4881146303

GRORAK € BRAND, JN DONALD 8 HILLER 1801 FIRST NATIONAL BUILDING ' mamgw C. pCAVONE DENMIS M. PARNES

RECEIVED

g N ULS FRAREC™
Chicago, Illinois 60604 : WHQOFMMNJkM-muE“mR

Re: /Metamora Landilll Superfund Site

.Dear Mr. Adamkus..

Enclosed please flnd .8 copy of Sea Ray Boats, Inc.'s

Supplemental Petition ' Support of Petition to Reopen
Original Record of Dec;slon for, the. Metamora Landfill “and to

Initiate a New Remedy Selection- Process, and attached

Exhibits. .
In his letter of September 11, 1987, Mr. Maﬁ!er,.attorney
for, Chrysler Motors Corporation requested a meeting with
pertinent U~S. E.P.A.' staff aZnd Michigan D.N.R. staff with
. regard to the pending Petition, We would like to partLCLpate
‘in such a meeting, and respectfully request reasonable notice
‘6f the date, time and location of same. .

Thank you for your cooperation in this matter.

L]

Very truly yours,
BUTZEL LONG*GUST KBEIN & VAN ZILE

O..
CC:

\
JDS/DMD/ab .
Enclosures

" Darflene M. ngfgig/

ORC
RF

WMD
BECK
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'83911 Constantelos,

. :,
Thomas Leverett Nelson, Esq.
USEPA V Assistant Regional Counsel
USEPA V Director, Waste Management DlVlBlon
John Tanaka,

USEPA V Metamora Project Coordinator
David L. Maurer, Esq.

"Richard J. Bahls, Esq.

Stuart H. Freeman, Esq.

Assistant Attorney General
Seth Phillips,

MDNR Environmental Quality Analyst VI

/4
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" the Petitioner and the public before studies are ‘initiated afnd

decisions made. EPA must also enforce suéh a provision’ if-MDNR
denies the Petitionér'access to i&formation.or failsrté provide
such informat%on in a timely manner. - !

- EPA's gnforcement‘ confidential cléséiﬁicgtion, which
has been cited by MbNR and EPA to deny release of factual

lnformatxon,,hxstorlcally has not xncluded factual information.

. Whatever EPA's past polxcxes, SARA requ1res BPA to provide

factual, ﬁpvestxgatxve and nemedxal action lnformatxon to PRPs.254 !

The faxluteato provxde Lnformatlon in a txmely manner

r -

has adversely affected. the ‘PRPS’ abxllty to assess the_reason-

‘ableness of the remedies, the adequacy of the data gathered, and

- Lo 1
the potential liability of other parties_ﬂot-conditgons at the

. F4
ey

site. . o . '

EPA, theréforé, must take actlon to assure that the

- Petitioner recelves adequate 1nformat10n .in a tlmely manner.

D. EPA Must Initiate A Thorgggh.lnvestzgatxon o
. Identify Additional PRPs ’

EPA's failure to initiate a thorough~search for PRPs cah
be.a "significant impediment to the PRPs organizing themselves

6\

»

254. . E.q., Section 104(e)(7)(F) of SARA, 42 U.S.C.A.
§ 9604(e)(7)(F), provides that factual information submitted by a
company shall be made public.

(Y

255. EPA should grant our Petition to Reopen the Record. Sub-‘

stantially less than $41.5 million would be needed”at this site.
Some of the $41.5 million CERCLA could then be used to perform
additional investigations to identify other PRPs at this site.

.-
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to present- an offer of settlement."256 SARA also nequxres EPA

'to "make reasonable efforts to identzfy and notzfy potent1a1

responsible partxes as eatly as p0531b1e before selectlon of ‘a

response actlon.f257 The Metamora Landfill is a-very large site,
yet only a few viable PRPs have Been identified to-détel

At this site, there is. ample evidence that a significant’

number of 'viable PRPs remain uninvestigated. For example, at

least one known PRP has listed- its insurance policies.and'com-l

panies for EPA. The insurers of these PRPs should be notified

and involved in the action.
Significantly, EPA has not yet interviewed the site
owners or operators or the transporters who used the.sité, - No

systematic search for PRPs_has occurred or is planned.

This lack of diligence subverts EPA policy. Current
policy_requires‘that:

PRP searches be .initiated concurrent
with the Expanded Site Investigatién or
National Priorities List (NPL) scoring
quality assutance process.. PRP searches
are required to be completed not later
"than the year in which the site is pro-

A

256. emorandum from J. W1nsbon'Porter, Agssistant Administrator,
Office of Solid Waste and Emergency Response, and T. Adams,
Asgistant Administrator, Office of Enforcement and Cbmpllance
Monitoring, to Regional Administrators, Re: - Interim Guidance
Streamlining. the CERCLA Settlement Decision  Process,. at 3
(Feb. 12, 1987) , : ' \ '

,257. Section 113(k)(2)(D) of SARA, 42 U.S.C. A..S 9613(k)(2)(D).

This has been EPA's policy for some:time. See  Memorandum from

' G. Lucero, DirectqQr, Office of Waste Programs Enforcement,. to

Addressees, Re: , Timely Initiation of Responsible Party Searches,.

- Issuance of Notice Letters, and Release of Informatxon (Oct. 9, .

1985) ["Lucero PRP Search Memo"].

-
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posed for ‘the NPL. Contractor eftorts.,‘- P

should be supplemented by’ ‘issuance of -° -
» information request letters or the use of S

adhinistrative subpoenas (a new ptovisxon

'of SARA) at the earliest’ possible time,

It is imperative that these. sear%&%P be

comprehensive and of hxgh qualxty

This failure is not only an lmpedlment to cooperatlon
between, among and from PRPs at thls site, but it could, 1n thlS‘:

case, effectively deprive the named PRPs of any meanlngful oppor-

-~

tunity to con51der performing the RI/FS or'temedial actxdns.\“It

certaxnly discourages meaningful comment on the Reco:d

The Petitioner, jointly with another PRP, has in;tlated

its own xnvestxgatxon to determine.the 1dent1ty of other PRPs who'

may have contrxbuted to the sxte. The Pet1tloner remains w1111ng
to cooperate with EPA in this effort. ?)Petltloner, _however,_
respectfully requests  that EPA immediately initiate a ~£horough

, . oo . LN

PRP search. ~ _ <
O. . .'._

E. The Petitioper Waives No Rxghts And Hakes No o
Adnxssxons e L7

The Petition has been filed:

A. without acknowledging the_cdﬁstitu-
' " tionality of Section 113 of CERCLA:
or any other provision Qf CERCLA;

B. without waiving any rights - to

- challenge administratively or ° in
court the existipg ROD, ‘or any ocher'
action taken by EPA;

C.. without admitting liability;

-

258 Id. I . _ ;

-89- A



Dated:

September.ﬁlﬁ. 1987

S ' DS
without - agreexng that - gemedial*"

action is- necessary .or . required by".
the NCP at’ the Hetamora Landfill*- '

_Awithout~ cbmmitting to propose a’ ;

remedy, ot nqgotxate ‘Qr - perform
regarding the : performance ' of , any..

."temedy qgiected'by EPA putsuant to\a
:reopened Record and

2%
.

‘e . . ‘a .'
.l..

" without wa1v1ng or comptomising any
! other right or-cause of action. the
JPetitioner maynhave. S

Respectfulky submxtted,

' *

Mlchael‘G}ice

Corporatlon

SRR Chrysler Motors Corppratlon, -and
Y "On -Behalf of Chrysler Motors )

‘ Davx . Maurer - '
Peppet, HamiltqQn & Scheetz
100 Renaissance Center
Suite 3600 ' ) e
Detroit, Michigan’ 48243

- (313) 259-7110 '

- 1.)

U ogs 4 //»M

b

William.J. Walsh
Pepper, Hamilton Scheetz

1300 Nineteenth Street, N.W.

Washington, D.C. 20036
. (202) 828-1324

PR



