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U.S. EPA, REGION V
WASTE MANAGEMENT DIVISION

OFFICE OF THE DIRECTOR '
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

i'Vlldas Adarakus, Regional Administrator
United States Environmental Protection
^Agency Region V
2?30 S. Dearborn
Chicago, IL 60604 - - .

Re: Metamora Landfill Superfund Site

Dear Mr. Adamkus: .

Please find enclosed, one copy of each of the following:

1. Petition To the Administrator, Region V,
To Reopen the Original Record.of Decision
for the Metamora Landfill (Signed On
September 30, 1986) and To Initiate a New
Remedy Selection Process;

2. Memorandum in Support of the Petition;
. and

3. ' Exhibits to the Memorandum in Support of
the Petition. ^,

We respectfully request a meeting with the involved U.S.
Environmental Protection Agency -staff and Michigan Department of
Natural Resources staff as soon as both agencies have reviewed
the aforementioned documents. ' >



PEPPEH, HAMILTON. & SCHEETZ^ -
.

Valdas Adarakus, .
Regional Adjnfni-s tracer
September llV 1987 •

2 " ••"

Thank you for ^our attention; to. thj.8"ntatti»f. -We look
forward to hearing frosft<'you;i1h the near1.futurp.^ • j '' . '.

v'f' •

;'•• . . -Ver>f truly ', yours, •

j .

)avlcl L. Maurer • ..
on behalf of Chrysler

. Motors Corporation .
\k/ . - ) • . ' - ./•

uDLS/LSS/dfl i '
Enclosures , . - ;' ^ •'•
cc: Robert/B.' Schaefer, Esq. # .

USEPA V Regional Counsel '"*•. '
Thomas Leverett Nelson., Esq., '
S.U3BPA V A8_s_istant Regional Counsel

John Tanaka,
USEPA V Metamora Project Coordinatqr

Courtesy Copy:
Jack D. Shumate, Esq.
Richard J.* Bahls, Esq.
Stuart H. Fceeman, Esq.
i Assistant Attorney General
Seth Phillips, .; & '
MDNR Environmental Quality Analyst VI
Beth Mursch, .... '#

Geologist VII
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION V

IN THE MATTER OF:

Metamora Landfill,
Metamora, Michigaia ,

Proceeding Under theVCompTehensive
Environmental Response, Compensation,
and Liability Act of 1980, as amended,
42 U.S.C.A. S 9601-9657

)< Petition To EP£ To Reopen "
) The Record And To Initiate
) A New Remedy Selection '
} -Process • .
) ' ' >•
) Docket,No.. . '

i-

PETITION TO THE ADMINISTRATOR, REGION V, TO REOPEN
THE ORIGINAL RECORD OF DECISION FOR THE METAMORA^

LANDFILL (SIGNED ON SEPTEMBER^30, 1986) AND
TO INITIATE A NEW REMEDY SELECTION PROCESS

Pursuant to the Comprehensive Environmental Response,

Compensation and Liability Act ("CERCLA") and Superfund Amend-

ments anoN Reauthorization Act f'SARA"), Section 113, the Chrysler
«• .

Motors Corporation ("Petitioner"), wibhout waiving or compromis-

ing any rights or defenses, respectfully petitions • the

Environmental.Protection Agency ("EPA") to reopen the Record of
' ' •% * * ' , • " • • ,,

Decision ("ROD") and the associated, administrative record

("Record") for the Metamora Landfill to reevaluate its decision

to excavate and incinerate the wastes offsite ("Decision").

In- support of this Petition, Petitioner submits^ the

following facts, as further detailed in the attached Memora"ndurn
f i

In Support Of This Petition.



1.

the site

(A)

•«*< (D)

.-» 2.
'« /.

is arbitrary^

include EPA's;

(A),

t new jLrff or mat-ion Is corfcerhing • ,'•

the • results of che, Michiganr*>iO&pa,.r-t^ment vpf
Natural Resources ("MDNR") t£stj'VpiTF-excava-
tions performe.d last -winter as,'ref lefcte'd i-n
MDNR Progress Report*19 and in an independent
evaluation indicate ' that thejre are §i|nl̂ i~ f .
cantly fewer drums buried at the site, than
originally believed by EgA. tt> be buried at* the *' .
site; j ^)V *

(B) - MDNR'"$ Progress Report*!^ -aĥ  independent V
information^, indicates, that olfraite1 incine-
ration^capaciS:y i's not available;

(C)" B.C. Jordan's- geophysioal investigation's
cate that there is no plume of contamination
migrating from the" site, and 'there is a .con- ^
tinuous 150 foot, thick relatively..inip«rm^able *.
til^ layer beneath t"he site;-and * J

the Petitioner's risk assessmarit vftrftonstrates-
that there is no present risĵ -an̂ the future .
risk presented by the* -site witHotlt any remgdy
is at worst . remote .-and low in^^an a^olute.
sense. -This future risk , is .lower than the'
.risk .Xev,els ordinarily considered by EPA.'
as unworthy or regulatory" action and̂ . lowj*r*| ,
than levels provided in EPA's * gui-dance .-for'
determining cleanup levels.^ '.-, . J. '

• ' .» • . • • * . . ' x- • •• ?
Decision,'is inconsistent 'wit-h, law'Nand

pricious. The major flaws*-.in-• the* Record

NCP;
to consider risk -as required by thl V .

(B) failure to compare the ri'sks of the/.renrediail•• ,^ \
alternatives as -'requi're'd by the..NCP;-.,. • "•'•' ••

CC) determination that*.Statepermits are .required,̂ *•,''.''.'
* ' before 'implementation.-'of an onsite' remedy>- r>.

:ontrary-to the glain language o^ the '"""*



(D) • failure to make the required findings cori-
• cerning excavation and offsite disposal;

s

(E) exclusion, of containment .remedies from the
. . . alternatives considered during the remedy

selection process; / '.

(F) failure* to consideT̂ . costs as required ky
CERCLA,^ the NCP, and EPA guidance; i .-e., .a

. t • $41.5 million remedy was chosen over several
t other alternatives which are equally or more

.' protective of human, health and the environ- •
v ment,.but less expensive;

/1 % (G) failure to obtain adequate data before seiect-
^ '. ' ing a remedy; and ' .

.
(H.) failure to adequately identify.- PRPs and pro- •

• vide for PRP participation in formation of the
a'djninist'rative record. '

,•' 3. . The administrative ̂ pecord" and.. Record of Decision do
. •» V -V ' .

not follow general principles^ of administrative law, in that they:

(A) contain an inadecfuate level of detail, i.e.,
' " * insufficient information to make an "informed* •

• • ' f f decision and allow, judicial review of the
Record; ' . ' . ' • ' * ' '

:. (B) do not describe the technical rationale for
' .each ^conclusion readhed;

- . - • - • . * • -,, . . .
", .*(C) do not indicate- which technical repbrjtsV

articles, or public comments were ' relied upon
• by EPA. in its Decision; ' .

' . ' • • " . '
• CD) do not provide an explanation of the weight

that EPA placed on each factor in the NCP and
CERCLA, as amencied by- SARA;

» • '
(E) do not indicate when professional judgment was

relied upon, nor - dp they .identify whose
.professional judgment-^was relied -upon;. and

(F) do not report information or opinions that do
not support t?he selected remedy, and do not
explain the.reasons fof rejecting^such adverse

. ' information or opinions. * '

-3-



WHER£FOREr Petitioner respectfully prays/ for th.e rea-

sons set for'th herein and more*fully developed' in. the attached

Memorandum, that EPA reopen the Record and:

lk Recognize its duty to consider and -evaluate new infor-'
m a t ion; - ' • < . - • •

2. Supplement the Record fully; - " . " ~7 •
.S .• x '

3. Initiate a new remedy selection process;

4. Initiate a ' thorough " and expeditious investigation to
identify additional PRPs;

.5.. Provide for timely.and meaningful participation of the
potentially responsible parties in developing thef new
Record; and ' . '

6. Assure that the supplemented Record is •consistent with
•^ - CERCLA, as. amended by SARA, .the NCP and other applicable

law. In particular, EPA iaiist:

(A) obtain and include all data necessary to make a
•meaningful decision, including performance of a

. Remedial Investigation and Feasibility Study;

„ (B) consider all reasonable- alternatives^ including
containment remedies; and

(C) evaluate all appropriate factors, including the
risks/ costs and feasibility of implementing, each
alternative [particularly excavation,and incinera-
tion j; and '

* .

' (D) comply with general principles -of admiTrvstrative
lay1.

• R e s p e c t f u l l y subjni'tted,

by:
Michael Grice
Chrysler Motors Corporation, and'
On Behalf qf Chrysler Motors

Corporation

-4- if*



William J. Walsh
Pepper, Hamilton^* Scheetz
1300 NlneteentfiStreet, N.
Wa-shington, D.C. 20036
(202) 828-1324

David L. M a u r e r . '
Pepper, Hamilton & Scheetz
10Q Renaissance Center
Suite 3600 . •
'Detroit, Michigan 48243
(.313) 259-7110

September _, 1987
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Environmental Response, Compensation )
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MEMORANDUM IN SUPPORT OF THE PETITION TO THE
ADMINISTRATOR, REGION V, RE: REOPENING THE
ORIGINAL RECORD OF DECISION FOR THE METAMORA
LANDFILL (SIGNED ON SEPTEMBER 30, 1986) AND
INITIATING A NEW REMEDY SELECTION PROCESS
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCX

REGION V-

IN THE MATTER OF:

Metamor.a Landfill,
Metamora, Michigan

Proceeding Under the Comprehensive
Environmental Response, Compensation
and Liability Act of 1980, as amended,
42.U.S.C. SS 9601-9657 (1987)

Docket No.

\

KEMORANDOM IN SUPPORT "OF THE PETITION TO THE
ADMINISTRATOR, REGION V, TO REOPEN THE

ORIGINAL RECORD OF DECISION FOR THE METAMORA
LANDFILL (SIGNED ON SEPTEMBER 30, 1986) AND
TO INITIATE A NEW REMEDY SELECTION PROCESS '

I. Introduction

Chrysler Motors Corporation, formerly Chrysler Corpora-

tion, [the "Petitioner"], without waiving any rights or defenses,

has filed ttffr-*—accompanying Petition to the Administrator,

Region V, Re; Reopening The Original Record of Decision for the
* " * • "

Metamora Landfill .(Signed on September 30, 1986) and Initiating a

New Remedy Selection Process [the "Pe.tition to Reopen"]. The



Petition to' Reoperi is filed pursuant to Section U3(j) of SARA.1
, \-

The Petition To Reopen requests' that EPA reopen the

Metamora Landfill Site Record2 . and re-initiate the process of

selecting a remedy for the Metamora Landfill. The Record must be

reopened because the Michigan Department of Natural' Resources
j

("MDNR") Progress Report 19' re: "The Metamora Landfill'' Site

1. 42 U.S.C.A. $ 9613 (1987). The ROD in this matter was signed
September 30, 1986, prior to the enactment of the Superfund
Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499
(Oct. 17, N1986) ("SARA"). SARA added Section 113 and various
other provisions. Section 4 of SARA states that, except as
otherwise provided, .the amendments "shall take effect'on the en-
actment of this Act." Section 121(b) of SARA, however, provides
that the "requirements of section 121 of CERCLA [discussed infra]
shall not apply tb any remedial, action for which the Record of
Decision . . . was signed . . .. before the date of enactment."
This section also provides that H[a]ny ROD signed before enact-
ment of this Act and reopened after the enactment 6"f this Act to
modify or supplement the selection of remedy shall be subject to
the requirements of section 121 of "CERCLA." Id. (emphasis
added). Section 121, therefore, would be1 applied when the
Metamora Landfill Record is reopened. Also, since the other pro-
visions of SARA, such as Section 1̂3, became immediately effec-
tive as of October 17, 1986, those provisions would be applicable
to any supplementation or reopening of a Record. Section
113(k)(2)(C) of SARA, 42 U.S.C.A. J 9613(k)(2)(C), provides that
until EPA .issues regulations concerning the development of an
administrative record, "the administrative record shall consist
of all items developed and received pursuant' to current" proce-
dures for selection of the response action, including procedures
for the participation of interested'parties and the public." ' ^

2. For the/purpose of this Memorandum In Support of the Petition
to Reopefrrthe selection of the excavation and offsite incinera-
tion alternative will be referred to as the "Decision". Thj.s
Decision is recorded in an EPA document entitled the "Recprd of
Decision" or "ROD". The ROD is usually a two'(2) to four (4)
page document and does not include all of .the information in the
record. The administrative record in the Metamora Landfill
matter will be referred to as the "Record." It will include -all
information which was relied upon by EPA in making its Decision.

-2-
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(Exhibit 1) and other new information indicate that conditions at

the site are substantially different than were assumed wrreov'EPA :
••''

select.ed excavation'and off site incineration. Furthermore, EPA|s ,

Decision was inconsistent with the Comprehensive Environmental

Response, Compensation and Liability Act ('"CERCLA") i * the

National ,0il and Hazardous Substances Pollution Contingency^ Pla-n\ • ,

("NCP")4 and general,principles of adn^nistrative law.

Petitioner specifically requests that EPA perform a
9

Remedial Investigation and Feasibility Study ("RI/FS") as expe-

ditiously as practicable, and upon its completion select a remedy

for the site as a 'whole consistent with CERCLAf as amended by *

SARA, and the NCP.5 ' ^ •*' . ;

II. Significant New Findings

" There area five significant new findings which require

the reopening of the Record,:

0 there are less than one tenth the number . '
of drums than originally estimated; '* . •

0 there is insufficient offsite incinera-
tion capacity to implement the originally
selected remedy; • '

3. 42 U.S.C.A*. SS 9601-9657 (1987). • ' V,
i • • ' • ' *

4. 40 C.F.R. Part 300. ':\"'-

5. The Petition does not directly challenge the ' substance of.
EPA's Decision (although the Decision is erroneous in the Peti-
tioner's view), nor does it seek to prescribe what remedy EPA
should select for the Metamora Landfill. The issues raised by
this Petition are whether the new information now available
requires EPA to supplement its Record, and whether the Decision
process was conducted as required by law.

-3-



0 -1' "there-! is ' a continuous • 150;, foot •' thick ' • .:

•~ .• - -clay-rich till layer Underneath the site
' ..„•.'• ." which actsvas.a. barrier to contaminant' • ;
; , migfation from the-uppgr surficial aqui- ;

• fer to the'underlying Marshall Sandstone; .',*:•' ̂  .

. ° .there is : no contaminant < plume* !in' -the " ,', •
;. upper aquifer; and r ' .'V; • • ' »

0 -. the present risk ' presented' by. the site - • . •
is...zero and, 'even without remedies, 'the ' •
future 'risk is remote and. low -in ' an

' absolute sense. ^The futur-e rislc is, at
worst, lower than the . risk levels ordi-
narily considered not- worthy of regula-'
tory faction and lower than- levels

' provided in EPA guidance. ' " v ;
• v '' *

MDNR excavated, "preliminary" tesf pits -,at the landfill
A ^-^ • , '

in December 1986. Approximately 200 drums were excayated at tha.t
V • . • 4

time and their contents sampled. On* April^.16/ 1987, MDNR issued

Progress -Report 19,7 detailing these efforts"; This. Progress
V • *? '

Report and an independent analysis indicate that there ar\s sig-

nificantly fewer drums than EPA originally, believed existed.8

MDNR personnel have M-ridicated, however, that* no "formal

calculation has been performeel.' , An independent analysis' per-r_

formed Jby, E.G. Jordan indicates tna£, .even-using' reasonable worst
^^ 1 x* *. • ' • '

6. This new information is -discussed in detail in Section"
V(C)(2), infra, and Exhibit 4. . • '/ . -;;

7. Exhibit 2. " ... r>

8. MDNR "now believes that far, fewet drums'-exist in these areas,
perhaps 6,000-7,500 drumsx" Id, at 2.. • EPA .originally assumed
there were 25,000 druins;i.bviried,"Tq areas >1 and,.4, *• * . '

\ • '• t * - • .

9. The letter from Seth Phillips, MDNR> to Thomas Wilczak,' at 2
(May 2.0, 1987J [hereinafter "MDNR Better") (Exhibit }}•.

' • \ • ' j» '.,



' J. 9
>• •

case assumptions, at -most, "\5, $00. 'drums could be present ..at the
• ' - •• V-' -;, - . ' . - . . ' . ' '• ' • ' ' .-? ..*'.'••

Furthermore,; a. mg^e reasonable worst' case .e'stimsite. mg^e
••• »' » • - • . • " 1 f\ "

andicates^3,00j() drums were sent to the site;..'1" '

MDNRv.Bas also * investigated ;the availability;, of of-fslte
, . ™ * . • • • •

incineration since'the -ROD. w'as signed. ' This .investigation con-

cluded that.: . * ' V''• •' '-' ' •''"

. •, - .1. Current, hazardous waste ih'cineratfon '•
capacity nationwide '"is limited."1^ .
"ll]f existing capacity must be
utilized, it could take as long as,
ten years to .complete incineration
of the excavated wastes;' ' - .

2. The.appropriate and effective tech- - • • ' . '
?' . . -nologies . other ..than incineration.;*

' . /'are not readjfly available" and that
•'. - development of • sother treatment.. •., . *

•' f . . approaches" would be "a long, diffi-
•'• cult task at best;"1^ and

10. Exhibit 4', at 53.1.6. . '
.• ' " ' • : -' •'•s.-- ' - ' . . '

11. "Capacity at existing incinerators for' solid waste material
is very small. . . . the actual time required for incineration
of these wastes could range from five to ten years or longer/" .
Memorandum from 'S. Phillips, MDNR, to A. Hogarth, MDNR, re:
Metamora Landfill Operable Unit 'Remedial Design- at 1-2 '(March 9,
1987) [hereinafter "Memo to Hogarth"]; Memorandum from s:v
Phillips, MDNR, to Metamora Landfill Design File (February- 27,'
1987) [hereinafter "Memo to F^le*] '(Exhibit 9); Letter flrom
R. Hathaway, E.C. Jordan, to-S, Phillips, re: Metamora Landfill .
Drum Removal Operable Unit fFebruary 3, .1987) ̂ .(Exhibit 10);.»..
Letter from R. Hathaway, E.G.- Jordan, to .S. Phillips', <. MDNR, re?
Available Capacity at Commercial Incineratioir Facilities '
(March 2, 1987) (Exhibit 11); M>mdrandiwh from B". Herceg/, MDNR, '•
to S. Phillips, MDNR, re: Incineration Capacity atYSelected
Facilities' (March 9, 1987')- (•Exhibit'.12) . . • 4 . '

12. Exhibit 2 at 2. Exhibit 4 to this Memorandum at S3-.3, '
confirms . that incineration .capacity i's scarce and' will become '
'more scarce. The costs of incineration, therefore,-will-i-ncrease
substantially. '. . . , .'• ' ' Q •

Exhibit 2, at 3.. • V" • • • " ' . . - . . • . ' '

-5- .'•



I
Nevertheless, MDNR .will proceed with
the current design of an excavation
and incineration remedy. It -also
will contract for a separate,
simultaneous study to examine other
remedial options.-^ That stud^ -is
intended to provide" information to
"permit a decision to be ifia"de on an
alternate • approach if it becomes
necessary."15

MDNR also noted that:-

EPA has suggested that landfilling
might be acceptable if the solids
are first treated to stabilize or
detoxify them a^id/or a thorough
analysis done to show that the
wastes to be landf illed will gen-
erate no .contaminants or could not
harm the environment if contaminants
were lost from a failed landfill.16

In fact, the Record demonstrates that MDNR never stopped

evaluating other -remedial alternatives. On October. 16, 1986,

only sixteen days after the ROD was signed, MDNR received a draft

report on onsite incineration.17 On December 17, 1986, MDNR

14. Id. MDNR anticipates that the cost of these studies will be
considered part of its required ten (10) percent contribution to
the costs of its excavation and off-site incineration remedy.
Exhibit 2. These costs cannot be recovered nor considered part
of the state contribution because they a,re unauthorized. There
is no record, of decision authorizing these studies. MDNR has not
followed the NCP, particularly the public comment procedure.

* •

15. .Id. '

16.- Id; see.also, Section V(B)(3), infra. v

17. Letter fr<om J. Atwell, E..C. Jordan, to S-r Phillips, MDNR,
re: Metamora Landfill On-sit£ Incineration (October 16, 19^86)
(forwarding'the'draft report).
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18received additional information concerning onsite incineration.

As early as February 27, 1987,, MDNR staff recommended that the

design of the excavation and offsite incineration remedy not be.
* ' . ' . • •

continued and MDNR "pursue a new approach, either landfi11 ing

,19 "(eraphas isof the solids or onA-site incineration of them,

supplied) T"^ • ^

MDNR's consideration of different alternatives20 has not
J

been communicated to • EPA in writing, although there have been

verbal communications between MDNR and EPA. *
i .

On October 9, and November 14, 1986, E.G. Jordan- per-

formed magnetometer, resistivity, and seismic refraction, surveys

at the Metamora Landfill.22 The resistivity data

do not indicate the presence of a con-
ductive 'contamination plume along the
nort'hern toe of . the landfill. If a suf-
ficiently conductive contamination plume
exists in this area, it should have been
possible to detect with the program which
was implemented. The lack of a conduc-
tive contaminant plume is consistent with
previous water quality data, and may

18. Letter from R. Hathaway, E.G. Jordan,'to S. Phillips, MDNR,
re: Additional Information for On-Site Incineration (December 17,
1986).

19. Exhibit 9, Memo to file.

20. Exhibit 2 a't 2-3.

21. Exhibit 3, Phillips letter, at p. 1.

22. Draft Technical Memorandum from R. Allen , E.G. Jordan, re:
Geophysical Data at 1 (February 6, 1987) [hereinafter "Draft
Tech. Memo" 1 '(obtained pursuant to a Freedom of Information Act
request. ) •



indicate that a contamination plume is
. not/ a factor of serious concern at the
Metamora Landfill.23 (emphasis supplied)

">
Additionally, the seismic survey indicates that

the till is continuous under the site and -
that the minimum thickness of this
deposit is approximately 150 feet. ... .
The [clay rich] till, because of its pre- *•'
sumed hydraulic properties', serves as an
aquiclude between the upper surficial
aquifer and the underlying Marshall Sand-
stone, the roaiPJ water-bearing aquifer
for the region/*4 ' .

This new information demonstrates that there has been no

chemical migration from the site in the over thirty years since

waste- disposal began; significant migration in the future is un-

likely; and EPA's chosen remedy is not practical. There may be,

therefore, little 'reason for any remedy, much less a $42 million'

remedy.

III. The Record Must Be Reopened
~ \

A. Administrative Law Principles Applicable.
To Reopening The Record ,_

Questions of. when and how to supplement a record are

subject to "(gjeneral principles of administrative law respecting

such records."^ A federal agency "has a continuing duty to

gather and evaluate new information relevant to the environmental

23. Id. at 6.

24. Ld. at 7.' . • ' .

25. Conference Report on SARA, H.R. Rep. No. 962, 99th Cong., 2d
Sess. at 224 (Oct..,3, 1986) [hereinafter "Conf. Rep."). See also
Section 113(j)(l) of CER'CLA, as amended, 42 U.S.C. $ 9613( j) {1) .
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impact of its actions."2^ This "does not mean, however, that

supplementation is required whenever new information becomes

available. ,,27

to:

"When new information comes to light," EPA is obligated

Consider it, evaluate-it, and make a rea-
soned determination whether it is of such
significance as to require implementation
of formal t .. . • filing procedures. ( Rea-
sonableness [of the agency's deci'sion]
depends on such factors as the environ-
mental significance of the new informa-
tion, the probable accuracy of the infor-
mation, the degree of care with which the

26. Warm
1017, 1023
that CERCLA

Springs Dam Task Force et al. Gribble, 621 .-F'. 2d
9th-Cir. 1980) (involving NEPA). EPA's position-is-
actions are exempt from NEPA as long as the CERCLA

process provides a "functional equivalent of a NEPA review".
EPA, Guidance on Feasibility Studies Under CERCLA, [hereinafter
"FS Guidance"](June 1985), at 4-9.EPA ensures that the CERCLA
processTsa functional equivalent of a NEPA review by requiring
that the Record contain a '.'full and adequate consideration .of
environmental issues and alternatives" and that the public is
"afforded an opportunity to participate in evaluating environ-
mental factors and alternatives before a final decision is made."
Id. See Environmental Defense Fund-, Inc. et al. v. Environmental
Protection Agency, 489 F.2d 1247, 1257 (D.C. Cir. 1973). (EPA must
substantially, follow NEPA's requirements, e.g., consider all rea-
sonable alternatives). The NEPA case- law, therefore, is applica-
ble to CERCLA record review. The purpose of many CERCLA and NEPA
procedures, such as public comment, are generally consistent.
There are no substantive requirements of CERCLA or NEPA which^are
inconsistent or incompatible in this case. EPA's view that NEPA
is preempted ignores the Supreme Court's holding that NEPA and
other statutes must be construed together where possible. Flint
Ridge Development Co. v.. Scenic River Ass'.n of Okla., 426
U.S. 776, 96 S. Ct. 2430, 49 L.Ed.2d J05 (1976) . Rather than
interpret CERCLA "as preempting NEPA, the two statutes should be
interpreted in pari materia.

Warm Sorings Dam Task27
(9th CTr. 1980;
regulat ions.

r
Force Gribble, 621 F.2d

see also 40 C.F.R. S 1502 . 9(c.) (1)
1017,
the

1024
NEPA

-9-



agency considered the information and
evaluated ifcs impact, and the degree to
which the agency supported its decision
not to supplement with a statement of
explanation or additional data.

The question is whether the record describes the

environmental setting and alternatives well enough to allow the

agency to' make an "informed decision."29 . Public ,comment,
•

including comment from potentia-lly responsible parties ("PRPs"),

guards against "objective errors or excessive bias...30

When the Metamora Landfill Record is reopened, there-

fore, EPA must foLlow the procedural requirements of CERCLA,

NEPA, and the NCP. * . .

B. EPA*s Criteria For Reopening The Record

The Summary of Alternatives attached to the Metamora

Landfill ROD explicitly states that the "possibility exists that
*i • *

at the time of the implementation of the selected alternative,

the cost of waste disposal will change the recommended (cost-

effective) alternative. If such a situation arises, this ROD may

28. Warm Springs Dam Task Force v. Cribble, 62T F.2d at 1024.
(9th Cir. 1980). .

29. ^d. ; Association Concerned About Tomorrow, Inc. v. Dole,
610 F. SuppT 1101, TTT3 (N.-D. Tex 1985) (interpreting NEPA)
Commonwealth of Massachusetts v. Watt, 716 F.2d 946 (1st Cir.
1983) ( r e q u i r i n g I s u p p l e m e n t t o " t h e environmental impact
statement where the estimated amount of oil expected offshore
decreased by 97 percent, even though the environmental impact was.
likely to be less). In one case, a fifty-percent increase in
large traffic was held sufficient to require a supplemental
decision document. Environmental Defense F-und v. Marsh, 651 F.2d
983 (5th Cir. 1981)t .

*

30. 1-219 Why? Association v. Burns, 372 F. Supp. 223, 257-58
(D. Conn. 1974) (interpreting NEPA). . •
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'be amended."-' .Also, it stated that a new ROD "shall be prepared
1? • - ' '

... if test pit excavation information warrants re-evaluation

of this Record of Decision." MDHR also acknowledged': that -EPA'

would be required to mbdify the "current ROD" if there was

insufficient offsite incineration capacity.^1
. 4

EPA-'s agency-wiSe draft guidance also states, thatja "RdD
«tf̂

should be reviewed again "in those situations where there is
V . »

dramatically new information that has come to light since .the ROD

was signed. "3* . • . • •

C. Application Of Administrative Law Principles
And EPA's Criteria To The Site

Each of the conditions precedent for reopening the
^- • • .

Record (specified, in general administrative, law and cited

by MDNR) has been met, i.e./ the environmental setting is

completely changed and EPA'3 selected remedy has- been demon-

strated to be neither necessary nor practical-.

\

31. Exhibit 9, at 2.

32. Draft Memorandum from J. Winston Porter, Assistant Adminis-
trator, to Regional• Administrators, Re: Interim Guidance for
Encouraging Selection of Treatment/Destruction Technologies
at 4 (July 25/ 1986) [hereinafter "Guidance on Selecti'on of
Destruction Technologies"]. This draft memorandum was attached
E o I M e m o r a n d u m f r o m T . Sheckells, Chief, Remedial Analysis
Branch, Office of Emergency Response, to Addressees Re: Request
for Review of Draft Interim Policy for Encouraging Selection, .of
Treatment/Destruction Technologies (July 28, 1986) [hereinafter
"Request for Review"]' These memoranda were provided in response
to a Freedom on information Act request for • any written EPA
policy on permanent destruction remedies., The cover memorandum
states the purpose of the attached memorandum is to "clarify" the
existing NCP language and assist the Regions in "analyzing and
justifying the selection of treatment technologies that will
provide greater -effectiveness and reliability, but at a greater
cost than non-treatment alternatives."

-11-



For example, the amount of wastes at the site is from

seven to twenty percent of the originally estimated volume, by,

E.G. Jordan's and Petitioner's estimates. -The existing condi-

tions demonstrate no migration has occurred and such migration

is unlikely. The risks presented by the site, therefore, are

insignificant. For these reasons alone, the benefits of excava-

tion and offsite incineration would be significantly, reduced.

The viability and practicality of offsite incineration

also has been seriously questioned by the State, by EPA's CERCLA

contractor, and by the Petitioner's independent review.33 This

remedy, therefore, will not be practicable or its costs will

increase substantially.^

MDNR's actions, such' as its initiation of studies to

evaluate alternatives to excavation and offsite incineration and

its opposition to the selected remedy, have been prompted by the

discovery of new information and constitute a de facto reopening

of the Record. •*

In sum, this new information may change the remedial

decision, and, at least, necessitates a reopening of the Record.

In this situation, this new information is of even

greater 'importance because the original Decision, standing alone,

33. .Id.

34. Ijd. • -

35. See Exhibits 2, 3 (the Phillips Letter) and 5,

-12-



was fatally flawed. Existing information indicates dis->

agreements between EPA and KDNR.37 EPA, in fact, may have

prejudged the issues. 9 The reopening of the Record and hew

remedy selection process must be performed in conformance with.

CERCLA, NEPA, and NCP requirements.

IV. Standard Of Review . ^'

A. General

The question of what standard of judicial review would

apply to a review of a pre-SARA cleanup decision, such as the

Metamora Landfill Decision, is not a settled matter of law. Some

courts have held that a trial de novo. is necessary.39 One court

noted that the meager due process rights afforded PRPs, e.g., the -.

36. See infra Section IV. Even if new information were hot
available, the Record should be reopened because the Decision and
Record are not in compliance with law and are arbitrary and
capricious.

37. Exhibit 9. The important purpose of making the remedial
selection process subject to public comment is well articulated
in the law and regulations and is not served when there are
fundamental inter-agency disputes.

38. Exhibit 9, at 2-3; see Section V(C)(1), infra.

39. This issue is discussed in C. DiLeva, Record Review Under
SARA, 14 Chem. Waste Lit. Rptr. 234 (July 1987). [hereinafter
"DiLeva Art"]. The leading cases are United States v. Hardage,
25 Env't Rep. (BNA) 1343-(W.D. Okla. Dec. 11, 1986) reh'g denied
(Order and Opinion April 9, 1987); States v. Ottati & Goss,
No. 80-225-L. (D.N.H. Nov. 14, 1986) petition for mandamus disnTcI,
No. 87-1003 (1st Cir. Feb. 4, 1987)T~Uni.ted States v. Conserva-
tion Chemical Co., Special Master ReportandRecommendation,
No. 82-0983-W-5, 1 Tx. L. Rep. 1,300 (D.C. Mo. Apr. 17, 1987),
adopted in United States v. Conservation Chemical Co., 14
Chem. Waste Rep. 129 (W.D. Mo. Apr. 28, 1987) (Civ..Act.
No. 82-0983-CV-W-5); United States v. Nicolet, No. 85-3060
(E.D. Pa. May 11, 1983)(motion for reconsideration filed June 5,
1987). ' .
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opportunity to provide written comments and attend a public
• » .

meeting, are less than the procedural safeguards provided to

those claimants' appealing the termination of .their disability

benefits.40 • '

SARA states that:
» •

In any judicial action under this Act,
judicial review of any issues concerning

r the adequacy of any response action taken,
or ordered' by the President shall be
limited to the administrative record.
Otherwise applicable principles of admin-
istrative law shall govern whether any

' supplemental materials may be considered
by the court. * '

The standard of review in SARA for determining the

correctness of any chosen response action is:,

the court shall uphold' the President's
decision in selecting the response action
unless the objecting party can demon-
strate, on the administrative record,
that the decision was arbitrary and

40. United States v. Hardage, 25 Env't. Rep. .1343, (W.D. Okla.
Dec. 11, 1986) (Civ. Act. No. 86-1401-W), reconsideration denied
26 Env't. Rep. 1053, 1059-60 .(W.D. Okla., Apr. 9,. 1987)'. The
Court discussed Mathews v. Eldridge, 424 U.S. 319,^96 S.Ct. 893,
47 L.Ed.2d 18 (1976), a. case where the Supreme Court held that
the constitutional due process rights of someone who was having
his disability payments- terminated did not require a*i evi'dentiary
hearing prior to termination. <'

'̂
41. Section 113(j)(l) of< SARA, 42 U.S.C.A. $ 9613(j)(l). The
functions of the President discussed in CERCLA have been dele-
gated to EPA. Although EPA has argued that judicial review of
CERCLA actions prior to SARA is on the record, this issue has not
been definitively addressed by the .courts. Nothing in this
Petition To Reopen should be construed as waiving any right to
challenge EPA's interpretation of the standard of review and any
EPA attempt to apply SARA retroactively, either administratively
or in court. . ' , •

-14-
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capricious or otherwise not in accordance
with law.42

Additionally, EPA is entitled to recover only "the

response costs or damages that are not inconsistent with the

national contingency plan, and . . . such other relief as is

consistent with the National Contingency Plan...43

This ' issue, however, need not be resolved in the

Metaraora Landfill, matter at this time. This Memorandum and

accompanying Exhibits demonstrate that the Metamora Landfill

Record is fatally flawed because it is not in accordance with

law44 and is also arbitrary and capricious.. The following will

42. Section 113(j)(2) of SARA, 42U.S.C.A. $9613(j)(2);
Judicial review of decisions concerning-matters other than the
adequacy of the response action is not governed by Section 113 of
SARA. These other agency actions are reviewable pursuant to
traditional principles of administrative law. Conf. Rep., suprasupra

»rf undnote 25 at 224; see also, A. Light, When EPA Makes A Super
Mistake; Judicial Review Problems Under SARA,Env't Law Rptr.;
News & Analysis, T? Env't. L. Rptr. (Env11. L. *,<tnst.) 10148,
10153 (May 1987) [hereinafter "Judicial Review"]»' For example,
the federal government ""has acknowledged OTat discovery is
available to uncover the details of the, CERQLA process. See
United States' Supplemental Rep.ly Memorandum In Opposition to
Occidental Chemical Corporation's Motion to Compel Production of
Documents Withheld by New York on the Basis of Deliberative
Privilege, United States v. Occidental Chemical-Corp., No. 79-99C
(W. D. N. Y. filed Dec. 10~, 1985), cited in Judicial Review, supra,
17 Env't L. Rptr. (Env't. L. Inst.) at 10,153 n.80.

43. Section 113(j)(3) of SARA, 42 U.S.C.A. $ 9613(j)(3).
Obviously, any/response costs which are incurred contraty to the
statute would not be recoverable.

44. The arbitrary and capricious standard does not apply when
there is law to apply.. A court will simply determine whether
EPA's action complied with the procedural requirements of the
Record. Citizens to Preserve Overton Park, Inc. v. Volpe, 401
U.S. 402, 418, 91 S. Ct. 814, 28 L.Ed.2d 136 (1971);

\

-15-



briefly outline general administrative review standards and the

"law" which applies in this matter.

B. Arbitrary And Capricious

Generally, judicial review of an administrative deci-

sion45 does "hot shieXa . • • [the agency] action from a
« 3

thorough, probing, in-depth Review."46 The court must review the

administrative record that was before the agency at the time the

agency made the decision, not a record made afterward. '

45. Conf. Rep., supra, note 25, a.t 224, notes that general
principlesof administrative law apply to a review of a CERCLA
record.

46. Citizens to Preserve Overton Park, Inc. v. Volpe, at 415.
See note 26, supra! for a discussion o? why National Environ-
mental Policy Act case law is particularly applicable to CERCLA
actions. " .

47. Citizens to Preserve Overton Park, Inc. v. Volpe, at 420. A
court, may also look outside the record to determine whether,the
agency took into consideration all relevant factors, including
internal agency memorandum, guidance and manuals. Tenneco Oil
Co. v. Department of Energy, 475 F. Supp. 299, 317 (D. Del.
1979).Anagencymustalso follow its own interpretation of
statutes, its regulations, its guidance and its policy. Watkins
v. Blin2inger, 789 F.2d 474, 481 (7th Cir. 1986) (an agency's
handbooksand regulations, not. the efforts of lawyers to sum-
marize them after an adversarial relationship has occurred,
create agency policy). An agency's regulations "are usually,
given the force and effect of statutory law." 3 Sutherland
Statutory Construction $ 65.05, at 254 (Sands 4th ed.,1986); see
Service v. Dulles, 354 U.S. 363, 372, 388 (1957). 'The Council on
Environmental Quality's ("CEQ") interpretation of JLts NEPA regu-
lations "is binding on ... agencies . . . unlesTa it is shown
that the interpretation conflicts with the language' of legis-
lative intent of NEPA or the teachings of the Supreme Court."
Sierra Club v. Sigler, 695 F.2d 957, 972 (5th Cir. 1983). See
Andrus v. Sierra^Iub, 442 U.S. 347, 356-58, 99 S. Ct. 2335,
2340, 60 L.Ed.2d 943 (1979). .

-16-



The normal presumption of .regularity accorded agency

decisions may be overcome if-there is no accompanying explanation

of the reasons underlying an agency's decision.48 A record must

indicate, in detail, the reasons for^ accepting . certain alter-

natives and rejecting others.49 For example, a decision is

arbitrary and capricious" if an agency "failed to consider an

important aspect of the problem,"50 or if the decision is "based

on a substantially flawed"- record. 51

48. RSR Corp. y. EPA, 588 P. Supp. 1251, 1254 (N.D. Tex. 1984)
(holding -EPA s decision was arbitrary and capricious).

49. National Wildlife Fed, v; Andrus> 440 F. Supp. 1245, -1254
(D.D;C. 1977); Asarco, Inc. v. EPA, 616 F.2d 1153, 1162 (9th Cir.
1980). For example, an Agency must compare the effects of alter-
natives. 40 CIF.R. 5 1502.14 (1986). An agency's consideration
of alternatives cannot consist of the mere admission that some
impact may occur. Asarco, 616 F.2d at 1162. The agency must
supply at least thelevel of detail which is required by the
applicable statute and regulations and which is necessary to make
an informed decision. National Wildlife Fed, v.' Andrus, 440
F. Supp. 1245, 1253 (D.Di~cr1977). One commentator noted that
"[a]t a minimum, due process requires that the defendants be
informed of the issues and factual material on which the govern-
ments relies so that there is real opportunity to correct any
inaccuracies." DiLeva Art., supra note 39, at 238.

50. RSR Corp. v. EPA, -588 F. Supp. 1251, 1255 (N.D. Tex. 1984).

51. North Slope Borough et al. v. Andf'us, 486 F. Supp. 332, 363
(D.D.C. ? 9 8 0 ) . " i
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C. Applicable Provisions Of Law — CERCLA And
The NCP "

1. General Factors Considered In Selecting
A CERCLA Remedy

Once the Record is reopened, EPA must comply with
ft *

CERCLA, as amended by SARA, and the NCP.52 EPA must reconsider

all alternatives, not just whether incineration should occur
,y .

onsite or offsite.53 *'"
/"

A remedy is defined in the NCP as:
f*

those responses to releases that are con-
sistent with permanent remedy to prevent or
minimize the release .of hazardous substances
or pollutants or contaminants so that^they do
not migrate to cause substantial danger to
present orfuture public health or welfare or
the environment [see CERCLA Section 101(24)]54

(emphasis added).
«

In selecting a remedy, EPA must consider:
.«*

a. alternatives which do not 'attain, meet,
and exceed, Federal and State ARARs;55

b. alternatives which give ,a preference to
"[rjemedial actions »in which treatment
which . permanently and significantly
reduces the volume, toxicity or mobility
of the hazardous substances, pollutants,

52. Section 121(b) of SARA, Pub. L. NO. 99-499; see note 1,

53. See 40 C.F.R. 5 300.68(f)> for a description of alterna-
tives.

54. 40 C.F.R. S 300.68(a). • Y
>

55. 40 C.F.R. S 300.68(f)(1). Section 121(d)(2)(A) of SAfeX",
42 U.S.C.A. S 9621(d)(2)(A), requires that EPA apply state ARARs
in certain situations. • ̂
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, »

*

c.

•d.

•e.

\ f.

and .contaminants is - a principal ;ele'-, '
ment";55 ' • , -

the short and long-term potential adverse ". ,
health effects;.57 / • ' . ' " ' :

* y

the feasibilityof alternatives;58

the "significant adverse effects" and
"environmental benefits" of each after- •
native. 9 CERC.LA, as '.amended by SARA,.
specifically requires the consideration
of the potential risks associated with'
excavatioti and transportation-of wastes. '
and contaminated soil.60 EPA may-select
a remedy» 'that does not even meet ARARs
-if all of the alternatives will resijlt
in significant adverse 'environmental .
impacts. * .-.If a particular alternative
presents greater . ris-ks than the other
alternatives,' it must be ' .excluded from
further consideration;62

the long-term uncertainties, associated
with "land disposal" and the "goals.

56. Section 121(b)(l) of SARA, 42 U.S.C.A. $ 9621(b)(ljv See
Exhibit 9, for a more extensive discussion of what constitutes <as
"permanent" remedy. - • ' * •

57. Section 121(b)(l)(D) of SARA; 42 U.S.C.A. S 9621(te) (1)(D).
4

58. 40 C.F.R. $ 300.68(g)(2). See Section 121(d)(4)(C) of'SARA,
42 U.S.C.A. S 9621{d)(4)(CX. Even an alternative which does not
attain ARARs can be selected, if it is not- technically practical
to implement a remedy which would attain ' ARARs. 40 C.^.R.'

59. 40 C.F.R. S 300.68'(g)(3) . See Sections '121 (b) fl ) (D)
and 121(d)(2)(B) of ,£ARA, 42 U.S.C.A. $S 9621(b)(1)(D) and
9621(d)(2)(B). - , .

''" ' • .
60. Section gWl'lb)'(1) of SARA, 42 U . S . C . A . $ 9621(b) (1) . ."

. » , -^

61. , 4X)'*t.F.R. S 3 0 0 . 6 8 ( i ) ( 5 ) ( i i i ) . ' " '- . --

62. 40 C . F . R . S 3 0 0 . 6 8 f g ) (3) : ' - ". •
. • ' • . '6 ' • ' .

S . ' • .

\ .



.*•»•
\

, objectives, and requirements of the Solid
Waste Disposal Act";63 •;.

g.. ' the persistence, toxicity, mobility* and
propensity to bioaccumulate of the
chemicals involved;64 :

» " • . • • ' • ' ' . ' '
h. the costs.. This includes assuring that

the remedy is cost-effective,65 consid-
ering long term maintenance costs66 and

• . the potential for- future remedial action
costs, if the remedy in question were to

• , fail;"67 and . •
-j , •• " .

• • ' j. , :the degree of support for the alternative
: . by parties interested in the site.68

EPA may .also selectman alternative .that does not meet
t • " • »

ARARs when: • . '
•> ^

a./ .the alternative is "not the final
• • remedy," .but will become part of a more

comprehensive remedy;6'

b. --the remedial action is the performance
equivalent to the ARARs;70

' . * •
• c. the State has not consistently applied

(or demonstrated the intention to consis-
tently apply) a State ARAR, in simi&a*

63.
SS

64. Sec

(b)"(l) (A" and
'and )̂.

of SARA, 42 U.S.C.A.

)(1)(C) of SARA, 42 U.S.C.A. $$ 9621(b)(1)(C)

l(b)(l) of SARA, 42 U.S.C.A. S 9621 (b) (1-)..65. ,Se<

6rf. Sec.tion-121(b) (1) (E) of SARA/- 42 U.S.C.A. $ 9621 ( b) (1) ( E) .
i

67-. Sectiqn 121(b)(l)(F) of. SARA, 42 U.S.C.A. $ 9621(b)(1)(F).

68. Section 121{b)(2) of SARA, 42 U.S.C.A. '$/ 9621(b)(2).

69. 40 .C.F.R. S 300.68(i) (5) (i)«

70. Section 121(d)(4)(D) of SARA, 42 U.S.C.A, S 9621(d)(4)(D).
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circumstances at other sites within the
' State;71 or

/ • •
d. the need for /protection of public health

and welfare, &sra the environment at the
site is outweighed by the need for action
at other sites which may present a threat
to pubHc health or welfare or the envi-
ronment, considering the total amount of
money in the Fund.77 . .

EPA must consider and weigh these various factors

select a remedy that protects public health and the environment

and is cost-effective.7^

2. "Permanent* Remedies

Several important .questions that must be addressed in

EPA's reopened Record are: what is a permanent remedy; is a

permanent remedy always required by SARA; and is it appropriate

to select a containment remedy for the Metamora Landfill?

Containment is a legally permissible remedy. The pre-

SARA CERCLA "did not prohibit containment as a means of dealing

with inactive landfills."74 The "words of the statute clearly

71. Section 121(d)(4)(E) of SARA, 42 U.S.C.A. S 9621 (d) ( 4-) (E) .

72. 40 C.P.R. $ 300.68{i)(5) (.ii) . Fund balancing is not a
consideration in determining the extent of the remedy when the
response is performed by the PRPs. 40 C.F.R. $ 300.68(1)(5)
(ii). '"" In the Metaraora Landfill situation, .however, EPA is
fundin-g the cleanup, not the PRPs, therefore, 'this provision does
apply. • 6 ' .

73. Section 121(a) of SARA, 42 U.S.C.A. $ 9621(a).
<*,

74. United States v. Hooker Chemicals t Plastics Corp. ("S" Area
Landfill), 607 F. Supp.1052,1068 (W.D.N.Y.), aff'd, 776 F.2d
4T5(2d Cir. 1985). This decision predated the passage of SARA.
This decision relies upon the definition of remedial acti'on,
however, which remains unchanged in CERCLA. .
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indicate that a reliable program of confining chemicals to their

present location'is sufficient to satisfy the requirements-of the

law."75 In at least one case, a court rejected EPA's request for ,

an ojderyrequiring excavation of a site
76

SARA does not require a permanent remedy in every case 77

SARA expresses a preference, for such a remedy, but only when it

is cost-effective.78 While SARA does change the emphasis of the

CERCLA program, it does not require a mindless and radical re-

directi,on of the existing CERCLA program.79 In the "real world"

decision-making required by SARA, one must balance the facts

that: (a) there is limited incineration capacity; (b) the cost

of incineration is substantial; (c) the benefit of incineration

f

75. Id. at 1069. '

76. United States v. Vertac Chemical Corp.; 588 F. Supp. 129-4,
1297 (E.D. Ark. 1984).

77. For example, EPA should 'not select an alternative that
complies with ARARs if compliance would result in a,' greater risk
or if the alternative is technically impractical. Section
'121(d)(4)(B and ;C) of SARA, 42 U.S.C. $$ 9621 (d) (4) (B and C).

• ,*" * *

78. The/ statute states--that the remedy needs comply with the
NCP only "to the extent practicable." See Section 121(a) of
SARA. The statute also explicitly provides for the situation
where the remedy is not permanent and simply requires that EPA
explain its choice^ See Section 121(b)(l) of SARA. The require-
ment that a remedy be cost-effective is not qualified. See
Section 121(a) of SARA. See also Conf. Rep., supra note 25, at
245-i246.

79. See Exhibit 6, for a fuller discussion of the support for
this reasoning.. • . • '
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of some wastes, particularly soils, is limited; and (d) there are

not unlimited resources. ' '

The word "permanent" is not defined in SARA or in its

legislative history. The ultimate selection of a "permanent"

remedy involves balancing a number of different considerations.

The plain language of the statute and the legislative

history of SARA support the view that remedies which substan-
*

tially immobilize chemicals or collect and destroy chemicals

should be considered "permanent" remedies. " A permanent remedy,
«

therefore, does not require total destruction of all contami-

nants. The significant reduction of contaminants can 'relate to

part of the remedy, e.g. , collected liquids. The statutory

preference does not require the complete elimination of the

volume, toxicity, or mobility of all contaminants, but simply

seeks a significant reduction of the risk to a health-protective

level in the most cost-effective manner...
» '

A containment remedy, therefore, is consistent with a

"permanent" remedy.

80. For example, the statute refers to remedial actions which
have as a principal element treatment that in whole or part
"permanently andsignificantly reduces the volume, toxicity or
mobility of the hazardous substances, pollutants, and contami-
nants." Section 121(b) of SARA, . 42 U.S.C.A. S 9621(b).. At
some sites, EPA has accepted a remedy that provides for contain-
ment. United States v. Pepper's Steel and Alloys, Inc., Civ.
Act. No. 83-1717,85-0571-CIV-SPELLMAN (filedFeb. 11, 1987)
( requiring • sol idif'icat ion of PCB-laden soil with a concrete type
substance).
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3. Consideration Of Risks

EPA must "indicate, the extent to which the release or

threat of release may'pose a threat to public health or welfare

or the environment." It must also consider the "extent to which

Federal environmental and public health requirements are

applicable or relevant%and appropriate to the specific site, and

the extent to which other Federal criteria, advisories, guidance
«

Q 1 -

and State standards are to be used in developing the remedy."0

EPA must assess "the extent to whicfc the alternative is

expected to effectively prevent, mitigate, or mihimize threats

to, and provide adequate protection of public health and welfare

and the environment."8^ ' - •

The NCP states that:

The appropriate extent of the remedy
shall be determined by the lead agency's
selection of a cost-effective remedial
alternative that effectively mitigates
and minimizes threats to and provides"
adequate protection of public health and
welfare and the environment. Except as
provided in $ 300.68(i ) (5), this will
require the selection of a remedy that
attains or exceeds . . . [applicable and

81. 40 C.F.R. '$ 300.68(e)(1). Congress affirmed this approach
by including the ARAR process in Section 121 of SARA 42 U.S.C.A.
$ 9621. Congress added that CERCLA response actions meet State
ARAJRs, i.e., "any promulgated standard, requirement, criteria,
or limitation under a State environmental of facility siting
law that is more stringent than" a Federal ARAR. Section
121(d)(2)(A)(ii) of SARA, 42 U.S.C.A. $ 9621(d)(2)(A)(ii). See.
Section 121(d) of SARA 42 U.S.C.A $ 9621(d) generally lor
limitations on the use of state ARARs.

82. 40 C.F.R. $ 300.68(h) (2) (iv) . -
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relevant and appropriate requirements-
(ARARs)) that have been identified' for
the specific site.(Emphasis added.)

Where there are no ARARs, "the analysis shall, as

appropriate, evaluate' the risk's of the various exposure levels

projected or remaining after; implementation of the alternative

under consideration:"®* •
/ •

[R]isk assessment may be based on data
from advisories, State standards, or
other Federal requirements considered
during the feasibility study, or may
require a review of other scientific
information concerning the threat posed
by the .substances in question. Chapter 5
of EPA's "Guidance of Feasibility Studies
'Under CERCLA" (April 1985) describes
EPA's approach to risk assessment. '

EPA is also required by CERCLA to compare risks of the

alternatives to ensure that the risks of implementing a remedy do

not outweigh its benefits. The NCP even provides that an alter-

native which does not meet ARARs may be chosen if a remedy would

pose greater risks.86

Congress recognized this concern when it amended CERCLA

to require EPA to consider "the potential threat to human health

83. 40 C.F.R. S 300.68(i)(1).

84. 40 C.F.R. 5 300.68(h)(2)(iv). See EPA National Oil and
Hazardous Substances Contingency Plan,Final Rule, 50 Fed. Reg.
47,912, 47,922 (Nov. 20, 1985)> [hereinafter "NCP Preamble").

85. Id. This guidance is a prior version of the FS Guidance,
supra note 26, and is identical in content for the purposes of
this Petition.

86. 40 C.F.R. $5 300.68(i)(5)(iii), 300.68(g)(3).
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and the environment associated with excavation, transportation,

and redisposal, or containment."®7

4. Consideration d£ Costs

Consideration of costs is "a central factor in selecting
\

CERCLA remedies. The NCP specifically requires the "selection of

a cost-effective remedial alternative that effectively mitigates

and minimizes threats to and- provides adequate protection of

public health and welfare and the environment...88

EPA's guidance requires that the Record:

provide> clear, detailed justification for
" selection of the. more expensive remedy by

demonstrating that the treatment/destruc-
tion alternative is a cost-effective
remedy.89

The NCP specifically lists costs first among the factors

to be considered in selecting among remedies which adequately

pro.tect public health and the environment. As-EPA's Adminis-

trator notgd recently, even CERCLA as amended by SARA "does not

direct EPA to eliminate all risks."^°

Cost is also considered when determining whether the

alternative is not' "technically practical to implement at the

87.- Section 121(b)(l)(G) of SARA, 42 U.S.C.A. $ 9621(b)(1)(G).

88. 40 C.F.R. $ 300.68(i)(1).

89. Guidance on Selection of Destruction Technologies, supra
note 32, at 1. .

90. Letter from L. Thomas, EPA Administrator, to Honorable James
J. Florio, at 4 (Ma<y"21, 1987) (hereinafter "EPA Letter"].
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specific site' 91 EPA's

primary consideration .in determining
whether a particular alternative is prac-
tical is whether the option is logical
and reliable in the long term. Cost mayq-
play a role in making this determination. 2

Cost also is important in deciding whether TERCLA's Fund

balancing test applies (i.e., whether "the need for protection of

public health and welfare and the environment" at the site "is

outweighed by the need for actio'n 'at other sites that may present
tt'- ..• *

a threat, to public health or welfare or the environment, consid-

ering the amount of money available in the Fund").93
.»

There is no mathematically precise formula for balancing

cost with the other factors. EPA has provided some guidance.

For example, • •

if all remedies examined . are equally •>
feasible, reliable, and provide the same
level of protection, the lead agency will
select the least expensive remedy. . . .
The lead agency will not always select
the most protective option, regardless of .
costs. 4 (Emphasis in original.)

The NCP also notes that:

[a]n alternative that far exceeds the
costs of other alternatives evaluated and
that does not provide substantially
greater public health or environmental
protection or technical reliability shall

91. 40 C.F.R. S 300.68(i)(5)(iii) .

V̂92. NCP PreaJnhlie, supra note 84,' at 47,920,
«

93. 40 C.F.R. S 300.68(i) (5)(ii) .

94. NCP Preamble, supra note 84, at 47,921
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usually be excluded from further consid-
eration. •* (Emphasis added.)

EPA guidance interprets this to mean that:

[ajlternatives should be eliminated if
they are deemed much more expensive (an
order of magnitude or more) and offer
similar or smaller environmental and ./•
public health benefits but no greater
reliability than competing alternatives. 6

EPA draft guidance also states that .

where £he leachate migration potential
from contaminated soils or mixed waste
is small, and/or the toxicity of the
leachate is low, land disposal will be
the cost-effective, highly reliable
management alternative.97

5. Consideration Of The Public Preference

Section 121(b)(2) of SARA, together with NEPA, incorpo-

rates into the remedy selection process the requirement to

solicit public comment and attempt to be responsive to public

and PRP concerns.98 -It is not surprising that most public

comments advocate more stringent controls. No'thing in SARA

or its legislative history, however, "indicates that Congress

intended that EPA! abdicate its responsibility to make informed >„.

95. 40.. C.F.R. S 3 0 0 . 6 8 ( g ) ( l ) .

96. FS Guidance, supra note 26, at 2-23.
• •

97. Draft Memorandum from Henry Longest, II, Director, Office of
Emergency and Remedial Response, to Waste Management Directors,
Regional Counsels, Re: Interim Criteria for Selecting Alterna-
tive Technologies at 11 (Feb. 6, 1986) [hereinafter "Interim
Criteria"]. This memorandum was provided in response to a FOIA
request for all written EPA policy documents concerning the
selection of permanent remedies.

98. See supra note 26 and Section IV(C)(6), infra.
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remedial decisions and merely adopt the most "popular" remedy.
» • . ...•

It makes no more sense to "vote" on the method oC cleaning-up a

waste site than to vote on how a surgeon should perform delicate

surgery.

Congress did not intend by including this provision that

EPA ignore or give less weight to the other factors in SARA,

particularly costs. EPA cannot select a remedy which is not

cost-effective simply because the state or some member of the

public demands it.

's—* Excavation and destruction is often the choice of state

officials or local residents because it "eliminates" the problem
1and it is conceptually very simple. Ahy public or state senti-

ment at Metaraora in favor of excavation, however, could not have

taken into account the risks of excavation. Excavation does

present risks, but at Metamora EPA's Record fails to assess those

risks. •

EPA also should -not ignore the concerns of the community

members who live near the incinerator where the Metamora Landfill
*

wastes would be shipped. It is likely that the enthusiasm for

excavation and incineration of the wastes will be considerably

less among those citizens.
) \In sum, EPA must balance the needs of all the public,

not just, the state officials or those citizens who live in the

99. For example, see the history of the United States v.
Westinghouse Electric Corp., Civ. Act.aNos. I P 83-9-C and I P
81-448-C (S.D. Ind.) consent decree. See Public Interest"Group's
Opposition To Cleanup Called 'Specious,'; Sanctions Requested by
City, Tx. L. Rptr. 436 (Sept. 24, 198$). ! ' : iT".
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immediate vicinity of the landfill. The public concerns must
* *

then be weighed with other ^required factors. • .'
• 4

6. Record Requirements
j . mm it -*l

EPA must "establish an administrative -record upon which

the President shall -base the selection of a .response action. ..100

• 101This administrative re^tfbrd must" "be available to the public."-

EPA also must "provide for the participation of interested per-

sons, including potentially responsible parties, in the devel-

opment of the administrative record on which the President will

base the selection of remedial actions and on which judicial

review of remedial actions will be based"102 (emphasis added).
•

This participation'must include, at a minimum:

1. notice of the plan and alternatives . .
considered;103 ' ~ - • •

100. Section 113(k)(l) of SARA, 42 U.S.C.A. $ 9613{k)(1). See
40 C.F.R. 5 300.68; Memorandum from J. McGraw, Actirrg Assistant
Administrator, to Regional Administrators, Re: Preparation of
Decision Documents for Approving -Fund-Financed and Potentiality
Responsible Party Remedia
[hereinafter -"ROD Policy"!

.101. Section ll"3(k)(l) of SARA;
40'C.F.R. $ 300.67(d) (requiring
on CERCLA feasibility studies).

Actions Under CERCLA (Feb. 27, 1985)

42 U.S.C.A. $9613(k)(l). See
a 21-day public commejit period

102. Section 113(k)(2)(B)
see also Qonf. Rep., su
^Tgjeneral

!P.,
ues

of SARA, 42 U.S.C.A. $ 9613(k)(2)(B).
ra note 25, at 224. '• Specifically,
administrative law respecting sUchprinciples o

records are not affected by this provision." Id

103. Section 113(k)(2)(B)(i) of SARA, 42 U.S.C.A.
5 9613(k)(2)(B)(i). See 40 C.F.R. 5 300.67(d) and generally EPA,
Draft Community Relations in Superfund; A Handbook, afc pp'.>i-l,
2, 2-4 (OSWER Directive No. 9230.0-3A, March ,1986) [hereinafter
"CRSH"] (the present handbook is the latest version of the
interim handbook issued in September 1983).
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2. / a "reasonable'opportunity to" comment ' r.. .*
and provide information . regarding ' - ''"
the plan";104 ' . '. . j . v

..3. an "opportunity for a public
^ meeting";105 • - —~ • '• : • * r

4. a response to each significant ^ . ^
comment, critici-sm, and "new data *„ •'•
submitted in written or"oral presen-
tations";106 and . .

'"' '•"' . >• •
5. "a statement of the baais and_pur- " '•;"

pose of the selected Action."107 '- ' •

CERCLA, as amended, provides 'that the administrative

record include all information-, received • as par.tyjpf th.e. public

process.108 . . . . . .

V. The Record Is Inconsistent With The Facts, . .
CERCLA, EPA Regulation And EPA Policy "' . .

' • ' !
A. Introduction' • i i ' " . ' •} ..' .

EPA's Decision to select excavation and ofCsite incinetv

ation as the remedy for the Metatnora Landfill was not 'made, in

104. Section ~113(k)(.2)(B)(ii) l̂ of SARA; 42 UVS.C.A. ...
S -9613(k)(2)(B) (ii). See 40 G.F.R. $ 300.ff7|d) and JCRSH, supra
note 103, -at pp. 1.1 and 7-33/» ' . «

; * ' of »
105. Section 113(k) ( 2)*(B) ( ill) of SARA^ 42 U.S. C. A.
S 96l3(k)(2)(B)(iii) . See-40 C.F.R.'S 300.67(d) 'and' CRSH, supra
note 103, at pp. 7-1.6.,. 17, 'and 7-34 through 1-36. >

' ' '•? • ^ •

106. Section 1l3(k).(2) (B) (iv) of'sARA, '42 U.S.C.A.
S 9613(k)(2){B)(iv). See 40 C.F.R. S 300. 67 (e) and CRSH, aupra
note 103, at 2-7 through 2-9-, 4-6 through. 4-8, and 4-̂ Ti

107. Section 113(k) ( 2 ) (B) ( v); of SARA, 42-U.^S.C.A. ,
5 9613(k)(2)-(B)(v). See 40 C.F.R. $ 300 . 68 r\ ROD Policy, -supra
note 100. ' ' . - • : ' .-.'. • . '•

108. Section H.3(k) (.2) (B) of SARA, ' 42' U.S.
See ROD Policy, .supra note 10,0. • . . • *

S 9-613-<.k) (2) (B)
'
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1 >'

accordance ^wj-th law and is arbitrary and capricious. ' The Record

is ' so conclusory and vague that it provides no basis for the
e

original EPA 'Decision •. or for subsequent judicial reui^w.

Furthermore, the Record provides no meaningful opportunity for
' - • •

the Petitioner to'comment, on the select ion.of'the remedy.
• » . •

For e/ample, the existing Record:

1. states that EPA based its rejection
\ • of onsite remedial alter-natives on

a desire to -avoid the delay which
would, be ca'used by seeking MDNR per-
mits. The NCP explicitly requires
no such permits; .

2. lacks consideration of the -present
threat to public health from the
site or a comparison of the risks of '
the alternatives; ' '• ' .1 d v

J- .3'.' fails to make findings required by
CERCLA; ' ' .

4. fails to 'evaluate, in a meaningful
manner, the other remedial alterna-

t ' ' • tives, particularly ' containment
alternatives; • . . - . '

'' • . r i ' . ' . . . -

5. fails to adequately consider reason- *
able alternatives and . cost .effec-
tiveness ; and . -

• • • f * *

6^* provides inadequate information 'upon
which to base any remedial decision..

*• r
9 ^ «

The costs of implementing this fatal- ly f lawed Decision,
• • • • • • . . • •

therefore, cannot be recovered by EPA. EPA,, must reopen and

supplement the Record in the Metamora Landfill matter to cure
, ' • . - • • 1 ,

these defects. EPA then sho.uld, implement a. new remedy selection

process in conformance with the NCP.
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I
The following review of the background facts, activities

at the site, and details of the EPA Decision provides.the basis^
i • J

for an examination of the flaws in the Record.. ^^

B. Background -

1. Facts '

The Metamora Uandfill site is J-ecated one-half mile
•

northwest of the village of Metaraora in Metamora Township, Lapeer

County, Michigan (see Figure 1). The site is approximately

80 acres. The overburden in the area consists of approximately '

250' to 300 feet of varying amounts of unconsolidated silt, sands,"

gravel, boulders, and glacial tills, including a continuous 150

foot layer of relatively impermeable till underneath the site.
. ' . '

The limited existing data suggests that the groundwate.r

moves slightly, downward and laterally from the south-central

portion of the site toward the north, northwest, and northeast

(see Fi.gure 2} .110

The surrounding land is primarily agricultural. The^e

is a hunting club and property owned by the Boy Scouts adjacent

rto or nearby the site. Additionally, there are residential homes

109. A failure to cite a flaw in this Memorandum should not be
considered a waiver of any right to raise any defense or chal-
lenge at some later time. . •' .

110. This summary of the hydrogeological facts is short in large
measure because of the inadequacy of existing information.- Until
an adequate Remedial Investigation ("RI") is completed, the
information concerning the site will remain inadequate. See
Exhibit 4. • •
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in the area.. .The nearest downgradient home is 1,500 feet from

the site. . " ' .

Approximately 50 acres of the site were used as a

landfill. Five areas (areas 1 through 5) were identified in the

Phased. Feasibility Study ("PFS") as locations of historic wa^te

disposal. H Interviews with the site owners and operators

indicate that certain of these areas were used at different times

(see Exhibit 4).

Th-e site was primarily used as a municipal and commer-

cial landfill. A small number of drums containi-ng chemicals have

been uncovered at the landfill.'

following activities have occurred at the'sit-e:
I *

From
dump

1955 to 1966: The site was operated as municipal
initially in concert, with Metamora Township. 12

1966: The site received a Solid Waste Disposal license
to receive general refuse, sanitary wastes and com-
mercial wastes, • including white goods, such as old
refrigerators and washing machines;

1980; MDNR denied an application for expansion to
receive solid wastes pursuant to Michigan Act 641;

1-981s; The site own'er initiated a site investigation in
order to obtain a permit for waste disposal;

1981-present; A series of state and federal investiga-
tions have occurred at the site:

September 1982: MDNR performed a limited excavation
at the site and discovered buried drums containing

111. E.G. Jordan, Phased Feasibility Study for the Metamora
Landfill, in Metamora Township (Aug^1986)[hereinafter "PFS"].

112. Exhibit 4, at $2.1.
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organic chemicals; ' ' '

March - August 19-85: A site investigation was per-
formed by E.G.Jordan;

August 1986: E.G. Jordan completed the PFS; and
•*•-*,

December 1986: A MDNR contractor- per formed - addi-
tional excavation•test pitting and took samples for
analysis;

September 30, 1986: EBA issued the ROD selecting .exca-
vationandoffsite incineration' of the drums disposed
of at the site and the surrounding soil at a cost of
approximately $41.5 million; and

April 16, 1987; MDNR Progress Report 19 was issued
describing, inter alia', the results of its December,
1986 investigations. ' .

Present: The preliminary work for the RI/FS to
determine what, if any-j. additional groundwater or
surface soil remedies are necessary at the site has .*
begun. '

•

Information gathered by, EPA and MDNR indicates that

chemical wastes may have been disposed of at the site,. The PFS

estimated that up to. 35,000 drums could be present at the site,

with 20,000 to 25,000 drums in areas 1 and 4.113 These estimates

were based on the results of a magnetometer survey and gross,

worst-case assumptions concerning the density of drums per square •

yard. .

Records from the site and interviews with the site owner

and operators, however, indicate that approximately 100 tons per ,

year of "white goods" (refrigerators, stoves, automobile parts*

113". PFS, supra note 111, at 27, but Exhibit 4 at $2.0 and $11,
supra.
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and other metallic commercial wastes) were disposed of at the
•

la-ndf ill.114 These "white goods" and other metallic rubble, make

if highly unlikely that all of the positive magnetometer readings

indicate the pre.sence of drums (much less drums filled with

chemicals).11-' The interviews further indicate that little or no

drummed waste was disposed of in areas 2, 3 and 5 of the land-

fill.116

A number' of chemicals, including toluene, benzene,
9

ethylbenzene, xylenes, ,C-58 (octochlorocyclopentene), and PCBs,

have .been reported by EPA to be present in drums, but only trace

levels have been found in the groundwater, even approximately

twenty years after disposal began (see Figure 3 and Table 1).

2. Aggravation Of Site Conditions By MDHB
Activities

To paraphrase the Hippocratic oath in this context,, .the

first rule of waste site remediation is to do no harm. Unfortun-

ately, MDt^R' s own records indicate that actions taken during the
>

test pitting have made the site conditions worse. ' v..

Nearly 13 years after the last waste disposal, data

shows^that there is no contaminant plume and only trace levels of
t

chemicals in a few groundwater wells. The risks presented by the

site are minimal. Excavation, however, by its very nature,, is

114. Exhibit 4, at $2.(5.

115. Id.

116. Id.
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intrusive and disruptive. 117 As a result of MDNR's test pit

excavation, drums have been ruptured and -their contents spilled

on the ground. ̂® <*̂ ~'

Contrary to good hazardous waste management practice,

MDNR did not provide for cleanup of such spills.119 Instead, the

contractor's field notes indicate that spilled chemicals were

pushed back into the excavated pit and covered over with soil.1

Wastes, previously contained, are now in direct contact

with soil and exposed to rainwater infiltration. Such contact

could substantially increase the generation of contaminated

groundwater . ̂ "

Additionally, as indicated by a series of photographs

taken at the site,122 fhe drums which have been removed from the

ground and stored,in so-called containment areas are leaking. In

one case, water has pooled in the containment area, thereby

generating leachate or presenting a likelihood that leachate will

be generated. The conditions at these containment areas have

existed for over six (6) months.

117. See broader discussion in Secton V(D)(3) and Exhibits 4
and 7. . '

118. Exhibit 4*, at 55.0; see also photographs Id. at Attachment
IV.. ' . ' ' «,

119. Id.

120. See Exhibits 4 and 5. Exhibit 4 includes copies of the
relevant portions of field notes and the photographs.

121. Id. ' ' •

122. Exhibit 4, at Attachment IV. . ' <
/ . • • •

123. Id. , •
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Such conditions should never have been created and

should be remedied to avoid further deterioration of . conditions

at the site. Additionally, EPA and MDNR, not the PRPs, are

liable .for -these aggravated conditions.124

3. Summary Of The Phased Feasibility Study
And ROD

The PFS evaluated these alternatives:

No action;

Excavation and Land
Disposal Onsite;

Excavation and Land
Disp/os"al Off site;

Excavation and Inciner-
ation Offsite; and

Excavation and Incinera-
tion/Land Disposal Offsite

Cost
>>.

$ 432,000

$ 5,600,000

$11,500,000

$41,500,000

$12,000,000

The PFS recommended excavation and offsite incineration,

ostensibly because excavation and onsite disposal would be

"uncertain due to anticipated difficulty in obtaining the neces-

sary Michigan Act 64 Construction Permits" • and because the

selected alternative is only slightly more expensive than the

next option, yet provides for destruction and volume reduction

for a portion of the.waste.125 .

124. See United States Fidelity & Guar. Co. v. United States,
638 F. Supp. 1068, 1084 (M.D. Pa. 1986) (holding EPA 60% liable
for damages from the release of acid fumes during a cleanup
because EPA's contractor breached its duty by not taking into
account wind-conditions).

125. . PFS, supra note 111, at p. 3. . ^
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On September 30, 1986, the Regional Administrator signed

the ROD selecting, excavation and offsite incineration as the.

remedy for the site (at a cost of approximately $41.5 million).

A Summary of Alternatives, accompanying the ROD, indicated that

one of Che major rationales for rejecting an onsite remedy was

the need to comply with state permit requirements.12" The only

onsite containment alternative considered was construction of a

Subtitle C RCRA facility.127

C. The Record Does Not Consider Risk As Required
By CERCIA, The NCP and EPA Policy

, 1. The Record

A review of the Record indicates that EPA failed to

assess risks as required by the NCP.' The lack of a risk assess-

ment is particularly disturbing because EPA originally insisted

that the PFS include an evaluation of the risk posed to -potential

receptors.128 MDNR, however, opposed this course of action 129

f

and apparently EPA acceded to their demand not to evaluate risk.

No formal or informal risk assessment,,, therefore, exists

in the Record. Risk or threat to public health is barely

126. Exhibit 1, Summary of Alternatives, at 5.

127. Id. at 8. The cost estimates provided also assumed without
justification that 20% of the chemical wastes and soil would have
concentrations of PCBs in excess of 50 ppm and, therefore, would
require more expensive treatment. Id. at Table 9.

128. Letter from S. Phillips, MDNR, to J. Atwell, E.G. Jordan
(September 16, 1985) (Exhibit 13).

129. Id.
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mentioned in the Record and wKen it is, many of the statements

are factually wrong or misrepresent the NCP, EPA policy, and/or

the general risk management practice of EPA and other federal
• ' . * '

agencies. . '

The two (2) page ROD does not even mention the words

"risk" or "threat to public health." It states .in conclusory

fashion that "offsite transport and destruction of excavated

waste is ... necessary to protect public health, welfare or the

environment . . . ."

The Summary of Alternatives is equally uninf$rmative.

EPA's sole reference to risk assessment is in the following con-

clusory statements: • '

Benzene, 1,2-dichloroethane, and tri-
chloroethane, and trichloroethylene,
which are known or suspected human car- -
cinogens, have been detected in on-site
monitoring well samples in concentrations
that exceed the 1 x 10~° acceptable risk
level established by U.S. EPA.130

EPA also expressed a concern that chemicals in the

excavated wastes "might migrate into the ground water" and "if

the site were used in the future, and the fill covering the drums

were exposed, the drums and their contents could present an in-

halation and direct contact hazard.

130. Exhibit 1, the ROD at 3-4.

131. Id.
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The mere presence of- a known 'or suspected carcinogen

does not present an unacceptable risk. A more detailed analysis

of the fate of the chemicals, i.e., the effects ofi biodegrada-
\ ' '

tion, adsorption, and diffusion, is important to understanding
\

the risk presented by the site and is required by EPA guidance. 3

The Record contains no analysis or consideration of

these factors. EPA's Summary of Alternatives'simply compares the

highest concentrations in any well. EPA guidance concerning the

performance of exposure and risk assessments requires the use. of

70-year average concentrations at the point of exposure, not the'

highest level in a contaminated well. .

The Summary of Alternatives also states that there is a

"1 x 10~6 acceptable risk level established by EPA." This.is

incorrect. EPA policy -allows consideration of alternatives in

the 10~4 to 10~7 risk range.133 EPA uses' MCLs,134 which often

correspond to a risk level higher than the 10~6 level, and has

accepted risks of 10~^ or higher, in many regulatory programs.
i

In sum, the Record does not adequately assess the risks

presented by the Metamora Landfill and misrepresents agency

132. See this Section C(2)(f). Even a scientist employed by-the
EPA contractors working on the Metamora Landfill site recogni-zes
these principles. See J. Dragun, et al., Grpundwater
Contamination - Part 1, Transport and Transformation of Organic
Chemicals^ Chem. Engin. 65, 67 (Nov. 26~, 1984) [hereinafter
"Dragun Art.H]. ("it is 'most important that those reactions be
quantified in order to ... properly assess the health hazards
associated with the problem . . .").

133. EPA Letter, supra note 90, at 3-4. EPA, Superfund Program;
Interim Guidance on Compliance with Other Applicable or Relevant
and Appropriate Requirements, -Notice of Guidance,52Fed.Reg.
32, 496 (August 27, 1987) .

134. Id.



policy on acceptable risk.135 EPA's Decision to select excava-

tion and offsite incineration, therefore, is not in accordance

with law. ' • • • ' . _ • ' • ' ' .

2. EPA's Characterization of the Hazard
Presented By The Site Is Not Accurate

I a. Purpose ' . •

An essential factor in any CERCLA cleanup decision is an

assessment of the level of hazard or risk presented by 'a site.136
* . •

The PFS, however, contains no analysis of risk and no attempt to

evaluate the residual risk' from any of the remedial alternatives
o

evaluated.13' The Petitioner, therefore, has prepared a pre-

liminary general .assessment of the risk (

This Assessment indicates that using the worst-case

government risk assessment methodology, the risk presented by the

135. EPA has performed a risk assessment, at other sites, i.e.,
see NUS Corporation, Risk Assessment and Phased Feasibility Study
of Alternatives — Spiegelberg Site Paint Sludge .Disposal Area
Livingston County, Michigan D-33-10-»5-ll at 3-20 (September 197.6)
[hereinafter "Spiegelberg Risk Assessment .and PFS"].

r>
136. Also see Section IV(C) supra, for a general description of
the requirements of CERCLA. .

137. The stated purposes vpf the PFS were "to evaluate the poten-
tial risk at the site, evaluate the need to address that risk
prior to final site rernediation, and to evaluate appropriate,
remedial alternatives to reduce the potential risks posed by the
site." PFS, supra note 111, at 1 and 4. There is only a per-
functory ~Four page table in the PFS (PFS, supra note 111/ at
.30-34) that lists such items as the TLV, carcinoge.nity, water
solubility and odor thresholds for a handful of chemicals. This
information does not fulfill the requirements of.EPA's Superfund
Public Health Evaluation Manual (October 1986) [hereinafter
"Super fund PHEM"] or EPA's enforcement Endangerment Assessment
guidance.
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Met amor a Landfill, even without remedies, is: low in an absolute
. ' ' . . • ' . . • • , ' . . . '

sense; lower than the risk -levels ordinarily, cpnsj-dered * not
* . . . . .

worthy of regulatory action; "and lower .than levels provided in
•

E P A guidance. ' • . » . - • ' . "
• ' • ' ' « > '

This Assessment of hazard or risk is a worst-case,*
*

upper-bound analysis. . It follows EPA policy and guidance, where.

applicable.138 It is intended to provide a. qualitative sense of:
1 • '

(a) the magnitude of the 'existing and 'future risk presented by
^. • • ' ' " 9

the si'te; (b) the risk that might be presented' if a reasonable
••

containment alternative is implemented; and (c) the factors which

control the This Assessment, therefore, should not be

3Brtconsidered a rigorous risk assessment qf thak'type't3BTtv EPA- must ' •*

perform in its Feasibility Study.'' ''' ,, / '*

b. Description pf.the. Relevant/
information . ' -' ' • ' • .'- ' .

* • ' • '
EPA has acknowledged, albeit in' a conclusory manner,'

that dermal exposure to soil or inhalation exposure is "not a

138. 40 C.F.R. S 300.68. FS Guidance, supra note 26; Super fund
PHEM, supra note ' 137; EP~A"i Guidelines for Carc-inoqen
Assessment, 51 Fed. Reg. 33,99^ [ hereinaf te~r "EPA Risk Guide-

Sept. 24, 1986) and EPA, Guidelines for. Estimating
Fed. 34,042 • [ hereinafter "Exposure

lines]
Exposures, 51 Fed. Reg
lines"] ("Sept. 24, 1986). See infra text and accompanying notes
145 to 156, for a- more detailed description. Prior to the
issuance of the final manual the draft of this manual was
utilized^. See Draft, Super'fund Health Assessment Hanua^l (ICF,v
Inc. Way 22, 1985). This draft was essentially the same' as -the
final manual. x *

,*

139. The present risk is discussed in this Section* and* the
residual risk after containment is discussed in Section V, infra.
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• • * » • " ' •
threat" at this time; therefore-/* these exposure'pathways will not

•> - ' *• - /. ' . ' ' • ' .
. be-^valuated" further.140

, At the Metamoja Larid'fill site, 'most* of fche . 13 ground-

water wells sampled to-date and the resistivity survey indicate
• * -' >o • • •' _/-"̂  ' ' -' '

no contamination.141 '• The most s,ignif ic&n€ly affected well

location is.well' 17',. which, has 24 parts/per' billion ("ppb") of.

phenolics,. 79 ppb of methylene chloride, 66.0 ppb of toluene, and.

1,500 -ppb of ethyl benzene (well yfs\. All other .wells have con-

centrations that are much lowe^-pr have no detectable levels of

chemical's. • . »

"[Biased on the mo.s't\ recent, monitoring well* samples,,

contaminants had not mi.grateji a\significant distance from-their',

original locations."14"* ; If contaminants have 'not migrated.
: • •* • , t ' . • ' • .

substantial distances in the approximately 33 years since waste

disposal begin or/in the 12 to*13 years'since liquid disposal
• ' • * * » . * • > • . * •

ceased,143 it is Ixkely'that contaminants are not migrating..at

all. 144

140. Exhibit 1, Summary of Alternatives, at. 4. ' ^

141. Most of the data at the site is below ttie detectioa limit.
The presence of a large number- of nondetects in .grpundwater
samples from a limited geographic area provides some-^ievel of
assurance that the "true" concentrations are probably .'not just
below the detection limit and may- not be presentf at •all*
Exhibit 4 contains a preliminary risk evaluation analysis using
such worst-case assumptions. This evaluation irtdicates that'the
worst,~case upper-bound lifetime risk is not sign-ief icaht. ' See
infra, subsection (e). • . ' " ' • ' , , ' ' . . ' * , . . '

142. Exhibit 1, Summary fit AJ-ternqfeives, *at 4,r see also Draft
Tech Memo, supra note-22, at 6. • . ' • ./ ~~̂ ~

143. Exhibit 4, at $2.*0. ,._ - :• '

144. Exhibit 4_î at 52.4;. . ' •

-44- «.
» '<•..

,, ..*' •
.fc • •. ••



_ \ • •• ,''••'. • • • •• •• •'• •' .
' ..' c. -, Methodology ' • . .

In general, where;ther'e is sufficient daSa'̂ 'thi.s Ass'ess-
* ' • "i - • <

ment will use "realistic .assessments based ori the best data:

available."1" *As' required' by EPA guidance, the exposure point

will be the "geographic paint of highest individual exposure for
. • • ' " ' ' . . . . ' ' ' • •

a given, release source/transport medium combination (i.e., the
*'

geographic location where human inhabitants are exposed- to the

highest predicted chemical concentrations)" (see Figure 4).146

The point of .nearest exposure to the groundwater from the.

Metamora Landfj.ll is ..the nearest- drinking- water well (see
' . . ' • • . • . . . . . -

Figure 1) ,147 ' ' •' .

'EPA acknowledges that groundwater is the only signifi-

cant route of potential exposur.e. The- Assessment, therefore,

only evalua'tes the long-term risk from ingestion -of water frpm

the nearest downgradient drinking water well (approximately 1,500
4

feet to the north). • ,

1 EPA recomiriends two general approac-hes to such an expo-

sure assessment:^ ' '> . y

One "i's to use a conservative^ (not neces-
sarily "worst case'1) approach in making
the assumptions necessary for a particu- -^f

. lar estimation method. The consequence • * .
. of making conservative' assumptions is

that risks may ''J*e substantially over-
stated but, will not be^understated in the

'

145. Exposure Guidelines/ supra note 138, at 34,053.
* * • 3 " •

146. Super fund PHEM, supra note '137, at 29. .'Figure 3 in this
Memorandum is from id. at p. 30* Fpr example.* see Spiegelberg
Risk -^Assessment* and PFS, supra note 135, at' 3-20. *

147. ."Exhibit 1, Summary of Alternatives, at 3-4..
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final analysis. All assumptions and the
basis for each should be recorded. ̂

A second, and generally preferred,
< approach is to calculate ana present both
best estimates and conservative upper-
bound estimates for all exposure point
chemical concentrations. If this approach
is followed and both sets of C9ncentra-
tion estimates are carried through the
entire public health evaluation (ulti-
mately resulting i-n two sets of risk
estimates)", the results will provide.not
only an estimate, of the risk magnitude
but a good indication of the overall
uncertainty of the analysis. 8 -
(Emphasis added.)

EPA considers "systematically the extent of chemical

fate and transport in each environmental medium" in order to

"account for the behavior of all released chemicals."149
i.

In general,

after a substance is released, it first'
moves vertically down through the unsat-
urated soil zone to the ground water.
Then, after initial mixing in the ground
water, the substance travels horizontally
because of the advective flow, of the
ground water underlying the site. The
primary processes that affect the fate
and transport of contaminants- in these
two zones are advection (including infil-
tration and leaching from the surface)
dispersion, sorption (including revers-
ible adsorption, ion exchange, complexa-
tion, and precipitation), and degrada-
tion. As a released substance flows away
from the source area, these pcpcesses act
t o reduce i t s concentration. ° « •
(Emphasis added.)

148. Superfund PHEM, supra note 137, at 38.

1*49. -Id. at J9.

150. Id.' at ' 41.
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These processes are also recognized as important by

scientists in the field. For example, Dr. James Dragun, one of

the experts that E.G. Jordan (EPA's CERCLA contractor) presumabl

would use at this' site, has noted: * 0

the . concent rat ion of .the contaminant in
groundwater can be reduced by physical,
chemical or biological reactions, such
as:

Adsorption onto soil surfaces.
Volatilization from the soil.
Biodegradation.
Chemical degradation.

. . . it' is most important that these
reactions be quantified in order to
(a) properly assess the heal.th hazards
associated with the problem and
(b) select a cost-effective remedial
action.151

i
EPA also requires that one use "70-year time, weighted

average" concentrations for the purpose of estimating individual

lifetime risks at .Superfund sites.l5^

This Assessment makes several unrealistic and worst-case

exposure assumptions in order to provide a qualitative evaluation

of the upper-bound, future risks in a preliminary and expeditious

i s i ''fashion. -)J A representative overburden groundwater concentration

151. Dragun Article, supra note 132, at 67.

152. Superfund PHEM, supra note 137, at 41.

153. These assumptions are made solely for the purposes of this
Petition to Reopen and Memorandum In Support. They provide
strong evidence that there is no meaningful hazard at this site.
These assumptions, however, would be inappropriate to use in a
risk assessment.
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beneath the site was Compared to applicable and relevant and

appropriate requirements ("ARARs") or a risk-based concentration

in Table I.154 .

d. Selection of ARARs and -Risk Factors

This Assessment compares the ,average concentration of

chemicals directly beneat.h the site to EPA's maximum contaminant

levels155 and EPA water quality criteria. For those chemicals
•*̂ > C

without MCLs, -the concentration that corresponds to the 1.0 3

upper-bound lifetime carcinogenic risk level/ as calculated by

EPA in its water quality criteria, is used to provide' a*>rough

risk comparison. This comparison does not necessarily take into

account site specific factors or the latest scientific informa-
i cfi ' >

tion which could decrease the risk. 30

e. Results of.the Assessment

There can be no risk without exposure. The data clearly

demonstrate, and EPA agrees, that "[n]o contaminants have as yet

154. ARARs is a regulatory term-of-art. .It is defined more
fully in Section VI. See Memorandum from J. Winston Porter,
Assistant Administrator for Solid Waste and Emergency Response,
to Regional Administrators, et al., re: Interim Guidance
on Superfund Selection of Remedy (Dec. 24, 1986) (hereinafter
"Interim Guid. Re; Remedy"].

155. See Superfund PHEM, • supra note 137, at 91. See also EPA
•Letter, supra note 90, at 4. See also ' discussion In Section
V(D), infra, for a more comprehensive description of EPA policy.

156. There is also a possibility that more recent scientific
information might increase the assessed risk. Risk assessment
methodology, however, contains many conservative assumptions in
order to compensate for this type of uncertainty.
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been detected in downgradient residential water sample&4*"?̂ Z;-l$he ...-;>.
-• • ' '" >/it .

present risk from the site, therefore, is zero. ..•-•'•>:?••. :"v .—Jn4& •*•
•;;'.v'';.><*«-'/ *">. " :. «

The chemicals have not - mi'grated'* in ''-'"fttie »•. p

aquifer from areas, near the disposed municipa^*-^?efuse* in

approximately 33 years since refuse disposal began. There are at ,

least 150 feet of clay beneath the site.** • >" i—-—r'**"

The. nearest drinking water .wells are .screened in

Marshall Sandstone bedrock, which is benea>th"-"the overburden a,t
• - ' • • - . • -"" ••... **'

fer. Not only does no present, route of migration exist, but the..

exist ing .data indicates that none is likely i-n.tn6 future. ..•"'"

Furthermore, the overburden Aquifer is, not* likely1 to b^ •

used as a drinking water source, -because itvp'roducea "insufficient.

quantities of water. Even if ohe" examines the^l'evgl of

contamination in the overburden ' aquifer., ' however,' thi% i

groundwater presents no significant '/isk. ,jfn the jfhlikely' event
..,-" ,'• ' - '•' ' ..<>*• •• . •••/'-•'•

that someone used the .overburden aquifer for j|rinl<An<3 wat'ê , any
s-* .'* »'• • . « ' ' - • <"^

f u t u r e r i sk can be qua l i t a t ive ly evaluated ..tfy c.optparing*5* the

o •-.

..» '
measured concentrations in a representative downgradieift wel-I on

* ' • ' •' I . . '.
site with EPA's ARARs'or a 'risk . based value (Table J.*).̂ V '' ^ vn

This, general ri^k evaluation ind.icatfes t"hat .the Landfill .,.;"•" *•

presents no significant risks/ even if* no trem^y were itnple- •
v , • • - • ' ' /-->-.

mented. The concentration of chemicals in the down-gradie'ht over-

burden wells on the Landfill site* is "belgw. the MCLs', i .e'. , it can

be used for drinking'water (Table 1). Additionally, where-there

f

A

157. Exhibit 1, Summary of Alternatives, at 4,

158. Exhibit 4, at §§4.0, 4.3.

/
9
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upper bound lifetime risk level or the reference dose.

• . •
are " ao ARARs, the concentration of chemicals in the

•*>
representative do^jjjgradient overburden groundwater ' is less than

( . » • . . '
the•fcQ~x-upperbound lifetime risk level,.(i.e., assuming someone

dreChk two litejr-s. tff this water every day for 70 years).
" ; . . ' • « ' • • ' _ • ' ,
*-.v In* most (Jcases, even the highest concentration in anyJ« . ,

> • • • • • • c *
oyerburden well- is- l*bwer than the MCL, or a 10 3 upper bound r isk

* •" tr •• ' * *̂
» .' •

levelo'pr .the reference -dose. In a few isolated wells in the

refuse.disppsal°area, .the highest water concentration is greater

fha-n th^B ARAR^ or the concentration that corresponds to the 10"5

These

wells-, ''however,, are located in pockets where refuse was disposed
'x * • . *

of aijd do not represent a plume of chemicals. It is unrealistic,
^:, * . 41 ' * ».

^appropriate' and contrary to EPA's policy (PHEM at p.29) to
* '

compare health-based standards to groundwater concentrations in
•

the refuse. ar*ea itself because this would assume someone is
/T

drin>kingi this water.

In general, the inherently low risk of the groundwater
, t •

within thf- refuse, coupled with the low potential for migration,

indicates that the future risk from this landfill is extremely

low or zero. Furthermore, this risk evaluation substantially

overestimates the risks because it:
0 utilizes groundwater wells on the site

rather than wells at the nearest points
of,exposure;

0 ignores the lack of hydrogeologic connec- •
tion between the surficial aquifer and
the aquifer used for drinking water- •
wells;

0 assumes, that no remedy will be installed
at any time; and

¥
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disregards completely several processes
which serve to retard the movement of
chemicals in groundwater, e.g., dilution,
adsorption and biodegradation. These
processes act to reduce the plume's con-
centration. (EPA Superfund guidance, as
well as good science, would require that
these processes be considered (See PHEM
at p.41).]

f. Uncertainties and Risk Management
Factors in the Risk Assessment
Process

(i) Uncertainties in Risk
Assessment Methodology

To place this qualitative risk assessment into an appro-
•

priate context, one must understand the nature a-nd limitations of

risk estimates.

[The] estimation of cancer, risks to
humans at low levels of exposure is un-
certain. At best, the linear extrapo-
lation model used here provides a rough
but plausible estimate of the upper limit
of risk; i.e., it is not likely that the
true risk would be much more than the
estimated risk, but it could very well be
considerably lower. The risk estimates'
~. '. '. should not be regarded as an accur-
ate representationor t h e t r u e c a n c e r
risks even when exposures are accurately
defined (emphasis added). 59

"[A]lmosJ: nothing is known about the true shape of the

dose response curve at low environmental levels*"1^0 Prominent

scientists have noted that "(tjhere is little sound scientific

159. EPA, Health Assessment Document for Pplychlorinated
Dibenzo-p-dioxins,at11-115(EPA-600/8/84-014f, Aug. 1985)
[hereinafter"PCDD Assessment"]. See also EPA Risk 'Guidelines,
supra note 138,. at 33,998; Superfund PHEM, -supra note 137, at 80.

160. PCDD Assessment, supra note 159, at 11-113.
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basis for" EPA's "[e]xtrapolation from the results, of rodent

cancer "tests done at high doses to effects on humans to low

.-161 •

In fact, EPA's new Regional Director for Health and Risk

doses

Capability,162 a widely respected researcher formerly with the

Centers for Disease Control, has written that:

[ajlthough it is theoretically passible
that any amount of a- chemical may cause
some effect, in practice it must be
recognized that at very, low concentra-
tions, many competing elements come into
play and the contribution of individual
chemicals to adverse health effects
may be of no consequence.163 (emphasis
added.)

•
In sum, the*'results of a risk assessment are not a mea-

sure of the "real" -cancer risk, but a "plausible upper limit to
'"•' ' • . . - , " . • .

the risk [calculated fpr regulatory purposes.] .that is consistent

161. S. Ames, e_t a_l. , Ranking Possible Carcinogenic Hazards, 236
• Sci.,271 (Apr. 17,'19,87) .[hereinafter "Ames Article"]. • ,

162. Dr. Renate Kimbrough. See 'Env't' Policy Ale.rjt-at. 2-2* ̂ ( June 3,
1987). Dr. Kimbrough.will advise the EPA Regional Office'on-risk
assessment arfd risk 'nfandgement. issues. ( .. ,, **. v

163. R. .Kimbrough* .M.D., and K. Simonds, Compensation of Victims
.. Exposed to Environmental Po'llutants, Brier Communication,4l
Archives of Envtl Health 185,187fMa^/June 1986),(Exhibit 8).;
Also see Ames Article, - supra note. 161, at'*271, 277. - AV;R.eport by
a group ofacademics representing ten major disciplines of
biology, engineering and medicine, "concluded that "[(t]o Sa£e
ejsidemiogical, studies haye shown very little evidence, o'f' a hazard'
to human health resulting'''from exposures to cheituoal -disposal
s j t es Health Aspects of t.he Disposal of • Waste Chem/cals;

^(Universities Associated ''for Research and Education Tft Pathology,
Bethesda MD 1985. • '•"•-.-» . •• .Bethesda, MD, 1985).
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with some proposed mechanisms of carcinogenesis . . . . The true

value of the risk is unknown, and may be as low as zero." .

(ii) Uncertainties -in the Exposure Assessment

There is, again,- no present risk. The risk comparison1"

in Petitioner's Assessment substantially overestimates the future

risk because it: (a) uses the groundwater concentration directly

underneath the site, rather1 than the concentrations at the near-

est drinking water well; (b) ignores the 150 feet or more of clay

between the overburden aquifer a/»d the Marshall Sandstone aquifer

(that is used for .drinking waiter down-gradient of the Land-,
• '. \ '•' '• " • ' ' •

fill);166 (c) assumes that^ no., remed'y will be .implemented; and

(d) ignores; degradation,,; adsorption', and other factors which will

decrease the cortcen'tratioiv fcf ' chettkicals in' the, groundwater if

\
y - , _ . v.v $£"••> \ ; • •

11.167 Furthermost, , if In situ containment

measuees; suoh as ji cap,^and/or piirge'jrfiens.j,. were' implemented, the

already • m'i'nsiscû e .-.•-'.-T-isk-V-^wotiId xbe stanti.al^y reduced or

164..-. EPA, Ri-s'k Guidelines, s up r a .;jo t e 133 r,̂ a1 33,998.

165. tTow brie estimates a 70ryear average -concentration in this
case depends 'upon wha.t risk''£3, beirt^-Assessed, Different con-
centrations' would be appropr iat;e* to ass*es's :ther present risk, the •
risks -f,rom - the no Action'-alter native", the risk^-from one or more
jcontainmenti' at^ernat^ves^ or \the !iresidua''i;--t*'isk 'jwhicnVwill remain
after'excay-atio^ri,., v-. » • , \'' , ' ,:;: :̂'' •&* -'^

*166. ' :Exhi&3t-4,A:;-at ̂ 2.21.2.4 S4%3. ^ .' • . • *>., " -166. -E.xhiblt'^^^t

167.,;/ Id.- -Actua/ concentr.ttib|s a£ dri|ikirf^*wateri"'wel;s would be
v subset;a/iti'aJLLy . .tower .v than •opncentfatid'hs beneath., the s i te , if

mdgr.ation occurred ,af al^l-t' '^' ' * *'

168. ,^xhibit 4, at $4.3;!. Such•a purge weKL system would also
y clean u*p the groundwatsr beneath the sit?e." ' • ' ' -



(iii) Risk Management - Selecting an
Acceptable Residual Risk Level

The risk assessment• process does not,, conclude with the

production of a risk-level, no matter how qualified that number

may be. Riek assessment, as performed fety EPA, -î s cbmposed*:.of two

parts: .('•!) the risk assessment/ EjfU se-v('J.>.eyy ĵ he estimation of

a risk level)? and (2) the r isj^foaaagemerit. dWisipn. ^-- •

Risk management "xrqmbanes • " -t.hje,"•" risk a^seSs^hient [the

scientific input] with'-'thre d i r eĉ Mxjê -, ,03̂;'t h,^ regifla'tĉ y ^Legisla-

tion, together with s,6cioec6*iomj.ic». * tfechrvical, <• pal*itiscal, and

other considerations, t.̂ 1 reach 'a- Becvsiorv as ô*" whether or how

much to control -future exposure1 to- the -.susp'e'cted toxic agents

substances ,169

• • ' . -" • • • • ' . . - " • "
"EPA believe's that .' the appropriate . inquiry is to what" ' "

extent the risk posed

,is reasoaa

* - . 0 • -
pollutant sfiould^be minimized so that

•+- ,,170 i.e.,the res idual r isk /is r*¥aso^able for society to accept
* ^s. • • *** ff. i^ '

to "protect against sighificant or unreasonable public health
. . - " " » • • > ' ^

EPA reg^latjpry Actions,* therefore, "do not neces-r i s k s . " 171

sarily eliminate all public hea'lth. risks but minimize those risks

without causing unreasonable social ror e.conomic, impacts."
.̂ .* •

CERCLA, as'-amen3ed by SARA, "does not. direct EPA to eliminate

169. EPA Risk Guid^3.-lnes,' supra note 138, at 33,993.

170. EPA,.National Emission Standards £or Hazardous Air Pollu-
ta'ĥ s; Coke ~Oven Emissions From, Wet-Coal Charged Bypro.duct Coke
Over Batteries,ProposedRuleandNoticeo?Public Hearing,52
Fed. Reg. 1:3,586, 13,594 (Apr. 23,. 1987) [hereinafter "Proposed
Coke Oven'Regs." ]'.

17-1. Id. at 13,586. ' •

172. I d . • • • . ' .
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all risk."173 '

EPA's 'remedial approach is that "groundwater•should -be

protected differentially based on characteristics of vulner-

ability, use and value."174 For CERCLA purposes, the risk
*

management levels are determined by comparison to ARARs,175 if

they are available. EPA regularly uses MCLs as ARARs where they

.have been proposed or promulgated. *°

If ARARs are not available, a site-by-sit-e selection'of

an acceptable risk level is made based on EPA guidance. 77 EPA's,

CERCLA golicy is that . "

the target total individual carcinogenic
risk resulting from exposures at a Super-
fund site may range anywhere between 10; lucijr L d l l ^ c d l i y w u c L C l*rci.wccii *. \j

to 10"'. Thus, remedial 'measures being
considered should be able to reduce total
potential carcinogenic* "risks to individ-
uals to levels within this range.

173. EPA Letter, supra note 90, at 4. •

'1.74. Interim Guid. Re; Remedy, supra note 154, at 9.
<*.

175. ARARs are«often risk-based. :

176. _Id.

177. Superfund PHEM, supra note 137, ̂ 'at 86, 91. FS Guidance,
supra note 26, at 5-19, 5*20; see infra / text and accompanying
note 179.-.

178. Superfund PHEM supra note 137,.. at 91, 93; see also FS
Guidance, supra note 26, at 5-19, 5-20; EPA, Hazardous Waste
Management System; Land Disposal Restrictions, ProposedRule, •
51 Fed. Reg.1,602, 1,628 (Jan. 14-, 1986) [hereinafter Land
Disposal Restrictions"). EPA's' Administrator recently affirmed
this view, i.e., "a -risk range- of ^lO"4 to 10~7 individual
lifetime r i s k F o r carcinogens provides adequate protection of
human health and' provides a sound basis for determining when
requirements are relevant and appropriate." EPA Letter, supra
note 90, at 4. As indicated in ̂ subsection C(l), supra, EPA's
Record-incorrectly states EPA's policy on this point. Exhibit 1,
Summary of Alternatives,' at 4. •
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" This position is consistent -with Khe regula.tp'ry .p'iractice'r j. f ^ .."'• .*.... V

of other federal agencies. Virtually aliEP^' an&, gther federal ;>

regulations only require action to reduce risks when the lifetime
• . * • . . .

upper-bound cancer risk is in the range of -I0~4 to 10~^ level.179/

EPA often uses .the 10"5 cancer ri^k'level as an acceptable risk/;

management level, even when large populations are exposed to-suth

risk.180 In this situa-tion, at worst a Relatively .small.. c

population may be exposed in, the future. .

. Also, this policy is consistent with Michigan judicial
f * "* " •

de'cisions in this area. At least one State court has held-that a ~9 •

defendant could'shut down all or part of a groundwater purge well

system when the discharge of contaminated groundwater resulted in

L79. Land Disposal Restrict ions, \ supra note 178, at. 1,628-29;
EPA, Burning of\ Hazardous Waste in Boilers^ an'd Industrial
Furnaces,Proposed Rule,52 Fed.Reg.16,982,17,036-37 (proposed
to be codified in 40 C.F.R._5 266.34-^4) {hereinafter "Proposed
Furnace Regs.jQ; C. Travis, S. Richter, E. Crouch,7 R_. Wilson, 4
E. Klema, Cancer Risk Management; A Review of 132 Federal
Regulator
hereinafter

Decisions, 21 Environ. Sci. Technol. 415 (1987)
"Risk Review"]? and J. Rodricks, and S.- Brett,

Determination of Significant Risk in the Regulati-c^n of Chemical
Carcinogens, 1 Tx . 'L. Rptr. 1,337 . (April'. 29 , 1987 )fhereinaf ter
"Significant Risks"].

180. Proposed Coke Oven Reg's., supra note 170, at 13T594 in
Table 1. According t'o the risk assessment supporting this< regu-
lation, after implementation of the regulation, 300 or "less
people would Joe exposed to greater, than 1,0~2 cancer ri^sJt level,
10,000 people would' be exposed to-'greater than 10~3 cancer ri-sk
level, 270,000 people' would 'be .exposed to greater than ,10~4
cancer ri^k level, 4,400-, 000- people would be exposed* to greater
than 10~5 cancer 'risk; level, and 33,000/000 people wou.ld "be
exposed to. gre-ater th.an ,10~6 can;cer risk level'. The. proposed
regulatrons regulating boilers ' and furnacfes explic?itj,'y use-s a
10~^ risk level as an acceptable 1'evel. »P r'opo sed Fu r hacAe Reg s.,
supra note ' 179, at 17,004, ("r}/sks frpm carcinogenic' organic"
.emissions' wouTd not be considered significant if. the ag'gregate
'-risk did riot'.exceed. 1 x 10*~5. . • . . 'EPA believes that:-this level-
of .risk- is reasonable for .this purpose .given -the conservatism
o-f trhe~Tanalysis and. the comparable ^risk likely to be posed]'by

Churning only fossil f'uels.") (emphasis' supplied). .- ' /; . * "

-56-

t i



a surface, water concentration corresponding to a 10"^ lifetime

cancer risk level. ̂ ®^

*The 'risk level chosen for comparison purposes iin Table 1

is 10"^ risk, level is a reasonable risk management level

in an absolute sense and is similar to the risk levels used for

MCLS.182 " ' • • « . - ' '

EPA's suggestion that health is threatened by the

Me" t amp r a Landfill- site, is not supported by the Record and is

conclusively refuted by the- Assessment provided herein by the
*

Petitioner. 'Nothing in the Record supports the draconian and

inordinately expensive remedial' measures now being contemplated

for this site. In fact, one can Reasonably argue tfhat no remedy

is necessary for this site.183

\
181. Kelley v. Chemce'htral/GrariTi''Rapids, No. -30139" (Mich. App.
May 3, 1984) (Exhibit 7) . Also : the MDNR RiUe 57 Advisory
Committee Report recommended using the 1 x 1(T"̂  r,isk level' in
setting water quality standards. See Exhibit 4,» Attachment V.
This report was never formally adopted, but -it is used as
guidance by MDNR.

182. See e.g. , Risk Review, supra note 179,, at 416-417 (risks of
chloroform and trihaloraethanes in drinking water are 0.9 x 10
and 4 x 10~ , respectively.) Also EPA's proposed. MCL for benzene
j.s 5 ppb, approximately the 10. -cancer risk level according to
PA. Compare Superfund PHEM, supra note 137, p. 46 with p. 54,

Risk Review, supra note 179 at 418, and Significant Risks, supra
note 179, at 1,338, 1,340. •

v,

183. For example, at another site, NUS concluded that risk*
levels of up to 4 x 10- did "not appear to constitute an
exposure pathway of consequence."• Spiegelberg Risk Assessment
and PES, supra note 135, at 3-47. If some reasonable containment
measures are necessary at this site, the ris'k would be driven
further toward zero. Exhibit 4, at $54.3.0, 4.4.1. Containment
measures would address the potential threat from the landfill in
the future. '
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.Chemical

Groundwater
Concent rat ions*

(ppb)

Methylene Chloride
I,1-Dichloroethane
1,2-Dichloroethane
Toluene
Benzene • - . *
Ethyl Benzene
Phenol
trichlbroethylene
Trichlorg£luorootethane .
1,1, l-Trich,loroeth«ne
Diethylphthalate
Dioctylphthalate
.Bis (2rethylhexyl)phthalate
Di-n-butlyphthalate

N.D.-
N.D.-
N.D.-
N.D.-
N.D.-
N.D.
N.D.
N.D.-
N.D.-
H.D.-
N.D.
N.

79+**
95
46
•660
•23 '
•1,500

-13
-200
•12
-10
-A 10
-240

N.D.-38

.D.-
N.D.-

Table 1: Risk Comparison '
Number of Representat ive Con-
W e l l Locat ions centra l ion in down-
w i t h * Detectable gradient g round ,wa te r

Levels wel l (we l l 11) ( p p b )

( 5 )
X-3)
( 2 )
(1)
( 2 )
(1)

( 1 )
( 3 )
(3)
( 2 )
(1)
( 2 )
( 2 )

3.3
N.D.
N.D,
N.D.
N.D.
N.D.

N.D.
N.D.
N.D.
N.D.
N.D.
N.D.
N.D.

Superfund
PHEM***

( 10 J or ADI )
(ppb)

(1.9)
Insf. data

/

3,500

EPA Proposed
or Final

MCL (ppb)

N.A.
N.A.
5*

2,000**
5*

680**
N.A.

N . A .

434,000
N . A .

21,000
44,000

N.A.
200*

N.A.
N.A.
N.A.
N.A.

average concent ra t ion is a worst-case c o n c e n t r a t i o n and does not represent the l i k e l y f u t u r e

N.A.: Not Available
* Table 2 from Exhibit 1, Summary ot Alternatives. Although Exhibit 1 lists Trans-1,2-Dichloroethane at N.D. to 360 ppb,

no such chemical can exist. This entry, therefore, must be an error.

** From Exhibit 4. This
exposure levels."

*** As required by EPA guidance, EPA maximum contaminated, levels -("MCLs") are used it available-. See EPA Letter, supra
note 90, at 3 ("EPA believes that MCLs are generally_adequate to protect public health . . . they represent the level of
water quality that the Federal government believes is acceptable for over 200 m i l l i o n Americans to consume every day
from public drinking water supplies." Where there is no MCL, EPA water quality criteria are compared. Superfund PHEM,
supra note 137, at 46, 54. The^EPA water quality criteria provide water concentration which correspond to a lifetime5 _
cancer r i sk level of 10 J to 10"' ( f o r ca r c inogen i c e f f e c t s ) or the a c c e p t a b l e d a i l y i n t a k e ("ADI") ( f o r nonca rc inogen ic
e f f e c t s ) . For the reasons c i t e d in the t e x t , the concen t ra t ions shown in Table 1 are upper-bound 10. l i f e t i m e cancer
r i sk 1-evel for carcinogens are shown for comparison purposes. This c o m p a r i s o n overestimate.s the ri sk* to the p o p u l a t i o n
around the Metamora L a n d f i l l because no one is d r i n k i n g water w i t h any c h e m i c a l s f r o m the site in i t and, therefore , the*
present risk f rom the site is zero .

EPA, N a t i o n a l P r imary D r i n k i n g U a t e r R e g u l a t i o n s ; S y n t h e t i c O r g a n i c C h e m i c a l s ;
F ina l . R u l e , 52 Fed. Reg. 25,690, 25.,694 ( J u l y 8, 1987).

M o n i t o r i n g f o r U n r e g u l a t e d C o n t a m i n a n t s ,

+ * S u p e r f u n d PHEM, supra n o t e 1 3 7 , a t 5 4 . T h e r e f e r e n c e dose o r d a i l y a c c e p t a b l e i n t a k e i s used f o r c h e m i c a l s w i t h
n o n c a r c i n o g e n i c e f f e c t s . gee' EPA Let t er , s u p r a note 90, at. 4.

+ + * M c f h y l e n e C h l o r i d e i s a common l a b o r a t o r y c o n t a m i n a n t • a n d m a y h o t b o a n a c t u a l t i r l d r e s u l t .
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D. The Record Pails To Compare The Risks
Proa .Implementing.The Alternatives

1. Lack of Evaluation

EPA has not adequately evaluated the risks of the

various remedial alternatives for the Metamora Landfill site as

required by CERCLA and the NCP.184 The Record contains no direct
f »

discussion of the r,isks of excavation, no discussion of the
•

residual risks which would remain after the implementation of a
M

reasonable containment remedy, arid not even-a cursory 'mention of

the risks of transportation pffsite.

2. Risks of Excavation

EPA considers excavation at hazardous waste sites on

a case-by-case basis.185 Few landfills, however, have been

184. Section 121(b)(l)(G) of SARA, 42 U.S.C.A. § 9621(b)(1)(G).
i •• •

185. NCP, 40 C.F.R. $ 300.68(f)(2). EPA's Decision, however,
appears to apply statutory standards of SARA, not the original
.CERCLA, to the selection of the remedial action for the Metamora
Landfill. The pre-SARA CERCLA did "not have a technology-forcing
effect. NCP Preamble, supra note 84, at 47,929. EPA's interpre-
tation o?thepre-SARA CERCLA is that permanent solutions should
be "preferred" over other alternatives, "only to the extent that
they are more cost-effective than other alternatives over the
anticipated life of the response." Id. Excavation and incinera-
tion, therefore, is appropriate only when it is cost-effective
and will not create a greater risk than containment.

EPA's position "that total destruction (non-disposal) options
were to be the only options they would support" were clearly con-
trary to the previous statute and EPA policy. See Exhibit 3,
MDNR Letter, at 2. EPA's alleged reliance on a statute not yet
enacted (see id.) is not a valid basis' for decision-making. By
definition, a statute not yet enacted is not effective or con-
trolling. A similar argument was made by the Province of Ontario
in United States v. Hooker Chemicals & Plastics Corp. ("S" Area
Landfill), 607 F. Supp. 1052, LOTO(W.D.N.Y. 1985) . In that
case, the Province argued that the Hazardous and Solid Waste

(Continued)
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excavated. Many detailed evaluations of--the excavation alterna-
. • v* '••

tive have led to the conclusion by'EPA and others that the risks
• -••. / . .

often outweigh the benefits.186 Most courts have rejected as
' t

unsafe excavation or excavation and incineration as solutions to

complex hazardous waste problems.187

V
V

• » «
Amendments of 1984, which state that "reliance pn land disposal
should be minimized," did invalidate a program •desig.rifccl to "con-
tain a hazardous waste landfill which was negotiated prior, to •̂ the1r.
enactment of the statute. The court noted that the amendments
applied to future disposal of chemicals, not past dispb/al.
Similarly in the Metamora Landfill ROD, SARA should 'not have, been
applied to the remedial, selection process. ...See s-upra -not;e 1,4

"
186. Response to Public Coraments'^on Hyde*-Park Proposed'Stipula-
tion concerning Requisite Remedial Technology (except Section
12.0) at 3-3 (filed
Response") in United
Corp. , 25 Env't Rep. (BNA) 1014 (W.D.N.Y. Aug. 11,: 1986) J^iy..
Act. Nov. 79-989); Pepper'-s Steel, Fla., ^Record- of' •Becisib'n
(March 1986). ' : .-'•

Ma*rch 18, .'0.986) "(Jvereinaf ter ?Hyde Pai'k N,
States- v. Hooker 'Chemicals arid PXastics•'•'•'•',

United States v. Vertac Chemical Corp., 588 F. Supp. 1294,
1984),21 Env't Rep.(BNA) 145*8 (containment in
less risks and was more cos£-ef f e'ctive than

excavation .and redisposal in a RCRA permitted 'landfill); United
Hooker Chemicals & Plastics Corp., 540 F. Supp. 1067,

1079(W.D.N.Y.1982)(approvingtheHyde Park consent decree
which provided for containment and gradual removal of the, mobile
contents of the landfill against a challenge from local citizens
which sought excavation and incineration of all wastes in

187.
1297 (E.D. Ark.
place presented
excava'
States

States v. Hooker Chemicals &
1052, 1067-70 (W.D.N.Y. 1985), (approving the
Consent Decree against a challenge from local

the
Plastics Corp.,

"S"
landfill); United
607 F. Supp"
Area Landfill
citizen groups and the Province of Ontario which sought excava-
tion and incineration of all wastes in the landfill), aff'd, 776
F.2d 410 '(2d Cir. 1985); United States v. Hooker Chemicals Corp.,
25 Env't Rep. (BNA) 1014 (W.D.N.Y. Aug,
No. 79-989), (approving a Stipulation
tainment remedies determined
menting the Hyde Park

Act11, 1986) (Civ.
specifying additional coq-

necessary as a result of: imple-
consent decree even though some 'citiz'en

groups.still sought excavation and incineration).

'•
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It is necessary to evaluate carefully the- risks and

benefits of excavation and incineration in each case.- Excavation

and incineration are: (a) inherently risky,' i.e. , the risk of

implementing excavation at many sites strongly -outweighs the

residual risks after implementation of containment; " (b)- ex-

tremely costly; (c) time consuming1^ and (d) inefficient

because it utilizes the nation's finite incineration capacity to

detoxify relatively low level wastes.

The process of excavation at this site requires dis-

turbing soil and releasing chemicals into the air. '^ Addi-

tionally, excavation may rupture many of the drums during their

removal. This rupturing of heretofore whole drums may result- in

188. Hyde Park Response, supra note 186; United States v. Hooker
.Chemicals and Plastics, 25 Env't Rep. (BNA) 1014, 1021 (W.D.N.Y.
Aug. TT,1986) (Civ. Act. No. 79-989); Pepper.' s Steel, Fla.,
Record of Decision (March 1986);' Industri-plex Wob.urn, MA,
Summary of. Alternatives, at 94 (Sept. 30, 1986).

189. Even the best cost estimates, i.e., assuming incineration
permits can be obtained expeditiously and there are no legal
challenges, indicate that excavation and incineration of 500,000
cubic yards of soil and waste" could cost from $100 million to
several billion dollars. Hyde Park Response, supra note 186,
at 20. •

190. The best estimates for the time it wo'uld, take to excavate a
large site is from 5 .to 15 years. See Hyde Park Response, supra
note 186; Pepper's Steel, Fla., Record "ofDecision(March 1986)
.(at least three years were estimated to implement excavation and
incineration of approximately 210,000 cubic ya'rds).

,191. Exhibit 4 at SS.3.3, 7.2.

192. Exhibit 4, at $7.1. '

I
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the release of chemicals into the ground.^'3 This process could

worsen the conditions at the site by serving as a source of
*

groundwater contamination.

Excavation 'may also present significant risks resulting

from:194

1. the exposure of wastes to greater rain-
water infiltration during excavation
which would increase the migration of
chemicals from the site and, thereby,
increase the risk from trie site;

2. the volatilization of chemicals from the
large volumes of water which would need
to be collected and treated. This col-
lection and treatment of water will also
add substantially to the costs;

the creation of a''conduit, -which does not
now exist,->for chemicals to migrate to"
the grouridwafter, thereby worsening site
conditions; And

3.

4. the exposure of the workers to chemicals, '
during excavation.

The excavated raa'terial must be transported offsite. A
i

number of additional risks, therefore, must be considered,

including: » .

1. the risk of accidents and the resulting
spillage during transportation (via truck
or rail);195 ' •

193. If a large number of drums are pjtesent at the site, exjcava-
tion "would result in spilling large Quantities of chemicals into
the ground. On the other hand, ifx^here are not a large number'
of drums at the site (as indicated by recent information), then
there is no risk presented by the site.

194. Id.

195. Id..
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.1

v «.- 'S.
. 2. the risk resulting f romNrhemi.cals Bracked

from , the site \ by trucks •'leaving.: the
site;14*' . ..., ' V

' * *
3. the-inhalation risks from vapors and dust

,••••* ' .particles at thje reb.urial or incineration
Q . ". "*"" site;197 and " • ' • - • ĵ̂ _

~ > • • . ' ; • ' ' ' ,

'. '"« 4.( the risks from redisposal,
4>»

'f' The excavation performed by MDNR to,date has demonstrated

.the adverse effects of excavation.. The process of'excavation has

disturbed and ruptured previously whp^e drums, causing the chemi-

cals inside those drums to seep into the ground.1 During the

excavation^ MDNR .personnel acknowledged, that noticeable -odors

were prevalent.1" EPA's Responsive'ness Summary^^ acknowledged

in its discussion of the health and safety precautions necessary

during excavation that the potential for such risks exists at the

Metamora Landfill.' .EPA, therefore, has conceded that there is

some level of risk, 'albeit a"t an unquantified level. '. EPA's

196. Id. • . . •' ' "
«f

197. E_.g> ,'Pepper's Steel, Fla;, Record of Decision (March 1986)
("The evaluation ofT"^![incineration] concluded that 2-16% of
the lead might be expected '.to- escape into the atmosphere above
highly populated areas."); , Industri-plex, Woburn, MA, Summary
of Alternatives, at 94 (Sept. 30, 1986) (where excavation was
"re-jected because . . . its adverse" impacts to the -environment
and public welfare are unacceptable . . . the impacted public
would include tViose' along the waste "transportation route and near
the disposal facility as well ,as-those near the site." See also
Exhibit 4 , a t $7.2. • _ . . . '

198: ' Id.

199. Ld. and Exhibit's. ' .

200. Exhibit 1, Responsiveness Summary, at 4-5.
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assertions that the health and safety plan can minimize :these

risks is not supported by any analysis.

. The Office of Technology Assessment ("OTA"), an indepen-

dent technical arm of Congress, has concluded that excavation and

onsite treatment is '"not effective for uncontainerized waste

disperse^ through a large area."201

The only practical choice in many cases is some type of

containment. The simple truth is that there are no "quick" or

"easy" solutions. . .
. 4

3. Risks Of The Containment Remedy

A containment remedy could eliminate any potential for

public exposure by preventing migration of contaminated ground-
>

water and minimizing migration of chemicals—into the groundwater.

Lt is quite possible that the risks of excavation at this site

(with the concomitant dispersion of chemicals into the air) would

present greater risks than containment.

It is,, however, impossible to determine from this Record

whether the risks of excavation exceed, or are less than, the

risks from containment at the Metamora site (or to. what degree

the health and safety plan will mitigate those risks). EPA,

therefore, could not have determined whether the alternatives
*

considered would provide the same level of protection of the

public health as containment.

201. OTA, Technologies and Management Strategies for Hazardous
Waste Control 210 (1983) [hereinafter "OTA Rep."). '. : •*
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.> . • • * • • . < .
Congress did not mandate excavation and incineration in

SARA.* Rat.he.rr SARA., requires a reasoned and public decision-

making process." 'EPA's Decision, therefore, is contrary to the

• law, a"nd .is 'unsupported by the required administrative record / /
••* • + ' . /*

demonstratirtg an analysis of•these issues.
' . ' • »

E. The Determination In The Record That State Law
Applies For Onsite Remedies Is Contrary To
CERCLA, The NCP And EPA Policy

•** • "r

EPA's Summary of Alternatives states that a

key factor in the decision not to evalu-
ate onsite. incineration alternatives in
detail was the additional time necessary . *
to implement such a remedy. Due to the
time needed to construct a facility, and ,«-»• /
the statutory requirements of Michigan ,#.' / ..'
Act 64 (Hazardous Waste Management Act), ^'
actual incineration of excavated waste . ^
under the1 onsite option would take an •
estimated 21 to 27 months longer thai) a.ti

• offsite incineration alternative. A'ct.. 64
establishes a procedure whereby/ .State ..V
technical standards are applied* on a- ' '

« site-specific basis. This -process, ifs J''
extremely lengthy and State, technical . ' vV
standards are applied strictly. The ' ,r
process has seldom resulted in the con- •., ,X
struction of an incinerator ...onsite; ,.••" -:
incinerator construction has beeh author-
ized only once since 1979."202 ' ^ .

• •' . •- '" .'.-
The Record also includes a copy of a Letter from Set'h

Phillips, Project Manager, MDNR, to -John Tarxka, Region.V, EPA '•'

(August 18, 1986) that further .amplifies -the reasons" ttxat_

202. Exhibit 1, Summary of Alternatives.,.-,at 5. , .See also PFS
supra note 111, at 39, 41-42^.'Table 6-1. • ' ' •••' . .• • /
— — * " •" •"• •' •'
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"obtaining a construction permit through this mechanism -was
' ' ?rn • -:rneafrly impossible... J The letter outlines general technical or • «'•

•. • ' *' ' V
substantive requirements. °4 - . .^/

•v* 'The letter emphasizes how the procedural provisions of
1 .. x . ' , ' . ; . ' • «. « .
the statute, and'ri'nt^rnal MDNR policies would preclude issuance

of. a permit.. • -for example, the siting review board and its fu*nc-
^ • •- .

tion is described in detail. The letter concludes that "denial

[of a construction permit for an incinerator] is almost assured

by structure' [of the boa'rd] alone."205

The letter further states that, as a matter of policy,

the state would not issue a permit to fa PRP (i.e., the Metamora

Landfill site owner in this situation).206 Finally, the letter

estimates a four (4) year timetable for permitting and implemen-

tation of an onsite incinerator and concludes that "this interim

203. Exhibit 1, DNR Letter at 4.

204. Some editorial comments in the letter provide a discourag-
ing assessment of the technical needs for a State permit. For
example, the requirement for a "complete hydrogeological report"
is described as''possibly being "far more extensive than that
required for an Rl." Id. at 2. The basis for these statements is
not provided. . '

205. Id. at 1. . •

206. Id. This statement makes no sense because the incine-rator
owner and operator -would be EPA, not the site owner. For •exam-
ple, when. EPA performed a trial burn of its research 2,3,7,8,-
tetrachlorodibenzo-g-dioxin ("TCDD") incinerator, EPA, not the
property owner, Syntex, or other^PRPs, was the permittee. Addi-
tionally , ."this "policy" would seem to preclude a PRP from -ever
perf9rming a remedy onsite.

-66-



action . . . needs to be implemented long before that.'

The .technical merits of 'EPA and MDNR's rationale for not

considering onsite Disposal.or onsite treatment expressed in this,

letter .border on "bad faith."208 The greatest problem with EPA's

reliance on the state permitting process to exclude onsite

remedial alternatives, however, is that it'is contrary to EPA's

.regulations. ,

The NCP specifically provides that:

Federal, State, and local permits are not
, required for Fund-financedremedial
action or remedial actions taken pursuant
to Federal action under section 106 of •
CERCLA.209 (Emphasis added.)

When EPA published the NCP, it stated:

tha't CERCLA response- actions are not
subject to State requirements for the
same reason that CERCLA responses are not
subject, to Federal requirements. In
enacting CERCLA, Congress has preempted

207. Id. at 5. There is no basis provided for this urgency. As
noted, supra, the Record also concludes that there is no need to
implement groundwater re'medies. expeditiously because there is no
present risk.

^208. Except for Site Review Board review, construction of the
incinerator and- possibly Review of the operating license applica-
tion (a total of 15.5 months), all the items mentioned in the
letter would -seem to be required for an offsite incinerator and,
therefore, do not constitute evidence of a delay. There appears
to be no need for such a hurried procedure.given the minimal risk
presented by the site. EPA's deliberate pace with regard"to the
RI/FS and implementation of the ROD provides further confirmation
of the lack of need for hurried response.

t
209 40 C.F.R. $ 300.68'(a) (3)
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those requirements with respect to sec-
tions 104 and 106 response actions.

> " • ! .•' '
The-preamble to the NCP states that' the reason for this

position is that:

EPA believes the lead agency should not
be bound byf'stricter.State standards, nor
should' £he' 'Fund necessarily bSar the
^additional cost of -attaining stricter
'state, standards. ~It would be unwise to
obligtf .GERCLA cleanups to confer^ to 50,

'V.different' .and possibly conflicting ' sets
.of State standanisV further, some States'
have.not based standards on protection oT
health or the environment.

-••-In all these cases,, permitting require-; . . - . ' . '
ments could add significant arid unwar- y
ranted delay . to the 'response. -v —
(Emphasis added.). • ; "„ - .̂ .i

EPA's interpretation has bee» upheld by' courts.'.212

Congress also affirmed EPA's view, in part, by amending CERCLA to

provide that: • * . • . •. \

219: NCP .Preamble, supra note 84,*at 47,923. .. , '.
^ ' — • • .'' •' v '. •' 3 ' . • ' ' ; '•'.

•211.-, Id^'at 47,923-24. - ;' - i . ' • - ' • " • ' : •''• . .
.» . • ' . - • ? • ' ' : ..'..,' . . ' - , • -.

212. Jefferson CftuntV, Kisspuri v. United . States, Q44 " F. Supp
178, 182 (E.D.- Mo. -19-86) 25 Env't Rep. 10.29, 1032, ...1'2 Chem. Waste
Lit^. Bptt'. 904, 906 ("no permit is- required for the. challenged on
site .removal' actions".,-' where EPA had- exca-yat'ed.. contaminated soil
and (Bought tor raoye it,cfrom one contaminated si-te to another riear*-
by cp.ntarainated site for. temporary, storage*" without a permit);-
Cf. United States "v. Westinghouse ,Elec,tr.j.c Corp..*, Civ. Act.
No. IP ?3-9-C (D. .rhd. Apr. 22% 1987); (wl^-ere a court h'eld Cttat no
feeder a 1; permit was required fol ^the^ 'design./ construction, or use
of an interim storage facility Because of thte requireme'nts of the
NCP), see State '.Prosecutor ' s -Criminal Investigation May Result In
Federal Court Eon'tempt, :Cour,t Rulei^ Tx. L. Rptr 1?36^/ 1,367,
1,368 (May 6, 1987) .



• No Federal;; State, or local1 .permit shall ,.- . * ''
be 'required for the • portion of any :'• ,. -
removal 'or remedial, afction conducted' ' .'•
entirely- ons'ite," .where., such remedial • ,•' •

v ' -action* is selected and • carried out,r in.. *
e compliance with-this section. 13

In 'sum, EPA.'s consideration of the need 'to ̂ comply, w.ith

state la'«, is contrary 'to the NCP.^ EPA policy, and SARA;- For trhis
.

.reason alone, thtf -EPA Decision is not in accordance 'with .law and

the 'Record should be reope-ned.
<•' ' " • • ' * *-.-..• *. . *

F. -\Neithec The ROD Nor The Record Make The
• Findings Required By CERCllA

-.-t

-The> original CERCLA statute214 disfavpred offsite
* - ' ' . - ' . , . " ' - •

treatment.- 'The very definition of "remedial action,*" .prior to

SARA, did-

* *

not include offsite transport of haz-
ardous ' substances, or the storage, treat-
men-t, destruction, or secure" disposition
of fsite of such hazardous" substances
or contaminated ' materials .unless . the

:..President determines that such actions
•'• (A) are more cost-effective than other
* remedial -"actions, (B) will create new
capacity to manage, in compliance with

- subtitle C of the Solid Waste Disposal
Actv',hazardous substances in addition to
these.-; located at the affected facility.,

•* or -(C) are necessary to protect public
health or welfare or the environment from
a present or potential riskwhich "may

created by further exposure to the

'1

213. Section 121(e) of SARA,, 42 U.S.C.A, S 9621(e) (1986). .' .

214. This is the statute governing the review-of the Meta'mora
Landfill ROD, ppt SARA, see, note 1,, sy^pra^ ' . •'
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continued presence of such substances or ;>
materials. \ {Emphasis added.) "•- '

\
CERCLA explicitly requires the Record to contain three

•& - .

determinations i-n order' to justify off site treatment. The firs't

of thiese" 'determinations — that the off site alternative will

increase'of fsite4 capacity — is not even mentioned in the Record.
•

The second ^ determination *— the" necessity to • protect,

public health — is only summarily mentioned. EPA does not

explicitly conclude in' the Record that excavation and . offsite
' • • ' • ' '•"• "'* C * 216 ""

incineration are necessary to protect public health. • '0

. The thir.d Required determination is cost-effectiveness.
*The'Record explicitly acknowledges that excavation and offsite

* ' ' * - * ' '**
incineration are more expensive than excavation and onsite in-

» ' • ' * , ' . •
cin^ra-tio-n [by a -factor of seven (7)] and more expensive than all

' • . ' • -
c?f- the alternatives considered. EPA, therefore, does not explain
*.. ' " . '

its conclusory statement that excavation and offsite incineration
f *

is more cost-effective than the other alternatives.217
• »

~0n its face, EPA's. Decision, therefore, is .mot in
• •

accordance wit;h law. . .. .

215. 'S&ction 101(24) of CERCLA, 42 -U.S.C. § 9601(24).; see also
^40 C.F.R. § 300.70(c); and FS Guidance, supra note 26, at 2-18,
2*19. . - ' • _ • _ . • • . , '

» * «
• *

216. See Exhibit 1. *; .
—" '• * • .•:. •"-"' • .• \

.217-. Ŝ ee infra Subsection -H and Exhibit 4 at $7.6.. • , • • < . ' • . •
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G. ' EPA Impermissibly Precluded Consideration Of .
Reasonable Alternatives Such As Containment ^>

*

1. Containment Must Be Considered
V i.

EPA must consider 'reasonable alternative's during the

process of selecting a remedy at a CERCLA site. The only onsite

remedial alternative considered is excavation and redisposal in a

landfill constructed in accordance with RCRA Subtitle C.218 EPA,

therefore, has impermissibly'precluded consideratio'n of reason-

able onsite containment as a remedial alternative at this site.
.y. • •

* * W

Petitioner has sought copies of the Record (i.e., a^l

documents relied upon by EPA in making its decisrOn).2*^ In

response to a Freedom of Information Act ("FOIA")• request, MDNR

admitted that: . ,^ •

'ff [t]here are no documents, etc. which out-
line EPA's directive to favor incinera-
tion over other cleanup options. The

' ' Phased Feasibility s'tudy (PFS) discussed
; ' several options only two of which •• in-

volved total waste -destruction, offsite
and onsite incinerati-on. 'EPA made clear
in several telephone discussions, that
totaldestruction (non-disposal)' options
were to be the only options they would
support. This was due to language being

. ^, • . - proposed at that time in* the r.eauthor-
ization of the Superfund law requiring

218. See Exhibit}.f, Summary of ..Alter natives, at pp. 8, 9, 10-11.

219. 'Exhibit'!: A copy of. .the •• FOIA r«quests and' ;responses.
Petitioner has received various documerit^^ some of which .are
marKed ' draft.. . None of these, documents supports •excavation' and '
'incineration of the Metamora Landfill.' ' " '•' . •« „• ' ' '

'•: -71--.
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remedy selections to *favor such options.
This language wa.s subsequently adopted22^

. • (emphasis added).

Although there are no documents between EPA and MDNR

discussing EPA's preference for incineration, there are internal

MDNR memorandum and letters documenting not a policy', but an

"unsupported prejudice, against containiment, e.g. ,;

In current discussion with EPA they
continue to oppose landfilling of the

0 solids.221 • v

, EPA has always favored . . • . [on-site
incineration] to this cleanup. In the

• PFS, DNR opposed this position because of ;
the many permit and siting issues which
would delay implementation for several
.years.... •

DNR staff have always felt landfilling of ../
the solid wastes from this cleanup was
the most appropriate course of. action.
Staff continues to believe- that land-
filling should be pursued if 'EPA can be
convinced to accept such an approach

f^ The available information indicates that EPA improperly

excluded containment remedial alternatives from consideration.

2. A New Landfill Is Not The Only Type Of
Containment •

• Arguably, many of the technical standards in the

regulations could be considered ARARs at a CERCLA site if/ the

220. Id.

221. Exhibit 9, at 2-3.

222. ' Exhibit 9, at 3.
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wastes were excavated and redisposed "*Tm. a new onsite landfill.

RCRA liner and similar technical standards, however, would
• \ * »

not be ARARs for a containment plan because ̂ wastes would not be

removed from the ground for reburial. Rather, EPA would, be

implementing a site^specific remedial program designed to

contain, collect, and treat wastes from the site. . .

EPA either implicitly or explicitly ha-s concluded that:

(1) RCRA Subtitle C requirements are ARARs at this site;

(2) those requirements apply literally and without any discre-

tion; and/or (3) only a "permanent" remedy is permissible.

The Record also provides.no support for the conclusion

that the RCRA Subtitle C regulations are ARARs at the Metamora

Landfill site. The ROD is a one and a half page conclusory

statement providing little support for EPA's Decision. The

Summary of Alternatives document, attached to the ROD, and the

Phased Feasibility Study provide little additional insight.

The NCP does not hold that RCRA regulations are \always

ARARs and, even when EPA has determined' that they are ARARs,

their application to the facts of a. site is flexible.223 EPA

must 'determine whidh RCRA requirements "are designed 'fco apply to

problems sufficiently similar to those problems encountered at

223. NCP Preamble, supra note 84, at 47,918 ("RCRA requirements
could be relevant" (emphasis added). Id. at 47,923 (describing

• how the use'"'of risk-based soil cleanup levels for soil contami-
nated with arsenic is consistent with RCRA p'ost-closure require-
ments ) . • '
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CERCLA sites."224 The problem of cleaning up a landfill which

may be leaking, the situation alleged at Metamora Landfill, is

not the same as determining the design of- a new landfill" at the
• • • t

site of the Met,amora Landfill, as assumed in. the Record.
9

Different RCRA technical requirements would be considered ARARs

depending on'the situation. ' • .

Nothing in SARAHS or EPA policy requires that a con-

tainment remedy-meet the literal requirements of a RCRA'permitted
<

landfill. The goal ofjRCRA is the same as CERCLA, "the long term

protection of public health and welfare and the environment. °

RCRA regulations were promulgated with the understanding that

RCRA permitted landfills also may eventually,leak.227

Both CERCLA and RCRA, therefore, contemplate the need to

take action short of .excavation, including a containment scheme

224. Id. 'at 47,918

225. See infra Section III(B) and Exhibit 6.

226. NCP Preamble, supra note 84, at 47,918

227. EPA, Hazardous Waste Management System; Standards Applic-
able tq Owners and Operators of Hazardous Waste Treatmen.tT
Storage, and Disposal Facilities; .and 'EPA Administered PermiT
Programs,. Interim Final Rule,47Fed.Reg. 32,274,32,286 (July
26, 1982) ("EPA has concluded that no useful purpose is served by
announcing a regulatory strategy that professes ^to- protect
groundwater forever."); EPA, .Advanced Notice of Proposed Rule-
making, Hazardjfris. Waste Management System^49 Fed. Reg. 5,854
'(Feb. 15, 1984). RCRA contains corrective action requirements to
remedy these leaks. Congress has endorsed this flexibility by
ncorporating EPA's ARARs into CERCLA and providing that EPA may
elect a,n alternative remedy which does not literally meet an

, if it is the performance equivalent. ' ,.,
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which is designed to protect public health.228 In sum, actions

other than slavishly meeting the technical landfill design

requirements of RCRA will accomplish the common goal of CERCLA

and RCRA, i.e., the protection of public health. Such actions,

therefore, are permitted by EPA- regulations.229 '

A reasonable containment program would minimize migra-
*

tion of chemicals -into the groundwat-er and ensure protection of
i • . " '

the public health at the Metamora Landfill.

3. Containment Is Consistent With EPA , . ' .
Policy And Preferable In Many Cases

Containment is consistent with CERCLA and EPA policy,

and has been applied by EPA at other CERCLA sites.230 Contain-

ment of wastes has been determined by EPA to be acceptable as

228'. EPA Letter, supra note 9.0, at 3-4.

229. Congress has endorsed this flexibility by incorporating
EPA's ARARs scheme into CERCLA and even providing that EPA may
select an alternative remedy which does not- literally meet ARARs,
if it is the performance equivalent. Section 121(d)(4)(D) of
SARA, 42 U.S.C.A. $ 6921 ( d ) ( 4 ) ( D) .

230. United States v. Hooker Chemicals &• Plastics Corp. ( "S"
Area Landfill), 607. F. Supp. 1052 (W.D.N.Y. 1985) (approving a
consent decree which required containment of a landfill against a
challenge that CERCLA and RCRA required excavation and incinera-
tion of the entire contents of* the landfill regardless of costs),
a£f'd, 776 F.2d 410 (2d Cir. 1985). See also United States v.
Pepper's Steel and Alloys, Inc., Civ. Act. Nos. 83-1717; JB'5-0571-
CIV-SPELLMAN (filed Feb. 11, 1987); Pepper'13 Steel, Fla. , Record
of Decision (March 1986); and "Under RCRA,cleanup to background
levels certainly satisfies this requirement " [to remove decontam-
inant soils after closure]. EPA believes, however, that a site-
specific limited risk assessment approach to .determine acceptable
levels of^r-emctvalKraakes sense." NCP Preamble, supra note 84, at
47.,923.
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long as the- res idua l discharge revel is so low that it is protec-
1 . -' ~7* rt "*• .

tive of human health and the environment.231

It is contrary to law and arbitrary and' capricious for

EPA not to consider a .containment alternative.232

> '', >' r' '
';,; .-I';

H. The Record Did Not Consider Cost -As Required
By CERCLA And The NCP '• ' ' v .^

•-» •• "̂  '•'
EPA's Decision to select excavation and offsite •

incineration inadequately evaluated costs because' the. » Re.doYd::'

(1) provides no explanation of the weight given totfe'ach factor;
• ' . ' : * ' • ' ' . *. «' '

(2) excludes several equally protective alt*ernatives,t such as

containment; (3) places paramount importance on-, implementing jh-.\

"permanent" remedy to the exclusion of o,the-rf alternatives; and

(4) rejects excavation and onsite incineration although, the costs

of this alternative is approximately one 'seventh tfte post ;fof
J . • - ' *,.'•'' ' .

excavation and offsite incineration. <* #' ' , • "'

EPA's only rationale for selection'of offsita "excavation •
v » ' t df j '

and incineration is: •'• ^

231. United States v. Hooker Chemicals & PJ/a sties Corp., 25
Env't Rep. .(BNA) 1014, 1023 (W.D.N.Y'. 1'986) (Civ. A.ct'. No. 7.9 -"
989) (where a resi.dual lifetime risk of lesi than.ro"" would.be
allowed); United States v. Chem Dyne Consent Decree, No.; C-l-79-
703 (S.D. Ohio 1984 ) (where residual groundwater con'tami nation
which is less (than 10~6 lifetime risk 'level- 'will.,.h<5t .be-.^reme-
died); and Records of Decision, Reil'ly Tar Sit̂ " ('June 6, ' 198*4) •:.
(where a residual risk level of less than 10~6 is allowed); and
Ottati and Goss (.Jan. 16, 1987) (where a residual risk of lO^5 -is
allowed) , . . ' • ' ' " ' • ' , '

' • • • - • ' ^'/; "••''••'
232 . The NCP contains several prpvisions fwriich allow selection ..

'"'' ~'~ — "-"'' --- *"
tion IV(C) (1) .

0
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";'. based on "the factors discussed in the
previous, section', the, Recommended alter-
:native fpr.,this op*ee*ble unit is .the
'excavation of .-.areas one and four, and
thermal, destruction :,e.f all waste at a
compliant RGRA off-site incinerator.

' ,. Although 'it is the most expensive remedy
' X-$4'i-. 5 million)., itv.js also the most

; v .protective of public .health and the envi-
•,.*,;•.; ronment. The main sources' of hazardous

• substances; w.ill be remove^, and1 thermal
destruction significantly • reduces the
volume, toxicity, .and mobility of the%
liquid ..wastes..' The volume, toxicity, and'
mobility of any inorganic solid wastes
will be reduced* t.o a lesser degree.
Thermalvi destruction of these wastes will

x still leave a significant amount of ash
, for,, disposal, and ^most heavy vroetals, -if

.' present j in the waste, -will \remain • in
•the ash. - Howev.er, high concentrations,

• - -of. heavy metals An the waste are npt
expected^. '- . • k- .

the r^ecommended alternative is both cost-
effective .and cona-istent 'wi-th a permanent

• remedy since the was.te is being perma-
nently removed from the site. -It is also

, consisten't With' the Agen'cy's May 6, 1985
bffsite policy (Memorandum from Jack W.

' McGraw/* Acting Assistant' Administrator ).
In addition,•the recommended alternative
-will' 'be easily engineered and " con-
structed, and readily accepted by the
public. In light of the above factors,

. ^ and,U.S. EPA' s'vtrend toward the selection
of permanent remedies, the -additional
cost of incinerating all of the waste for

' an additional $29.5 million, rather than
-' » ','. • -^incinerating o A ly liquids, is justified

. • ('emphasis added). •" -•
» , ,

The •Responsiveness Summary also stated that:
' -f . ' * • ' . _

-' -A U.S. EPA policy decision which followed
.the release of the draft .PFS has caused a

233. Exhibit -1, Summary of Remedial Alternatives, at 11-12,
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change in the cleanup alternative .now
being recommended. In an effort to mov,e
away from ' landfilling of wastes when- ,
ever possible, the directive from U.S.
E.PA headquarters was to' favor another
alternative .evaluated in the PFS which
involves incineration of all waste mate-
rials rather than a combination of land-

i filling and incineration. The estimated
cost for this option is $41 million.
This policy, d'ecision was received prior
to meetings MDNR and EPA staff held with
t'he Citizen's Information Committee and -
-the public meeting held during the public-'
comment period. .All commenters were
aware of this mqdi/ication in .the report
recommendations. 3*

The EPA failed to select the lowest cost remedial

alternative from among the alternatives which protect public

health and which are reliable, as required by the NCP.

Excavation and onsite ^incineration (at a cost of $5.6
* • ''

million) should provide essentially the same or more protection

of the public health than excavation and of.fsite incineration.

Onsite incineration is more protective because it avoids the

risks involved in the transportation of large quantities of waste

and soils.235

Additionally, a containment remedy could provide sub-

stantially the same or- greater protection of public health and

the environment as excavation and incineration at substantially

234. Exhibit 1, Responsiveness Summary, at 2.

235. See Exhibit 4, at §7.2. Excavation also has not been
implemented at many sites, if any-, and certainly not on the scale
which would be required at the' Metamora Landfill. Id.
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less cost* " The cost of excavation and offsite' incineration

at ,bhe Metamora Landfill is substantial, $41.5 million, and

greater than the typical costs of containment remedies. . .Even

thes-e incredible costs, however, may underestimate .the actual

•costs. ; A review of several recent, evaluations of the costs of

.excavation and incineration or redisposal of formerly buried
*'

hazardous wastes shows that the costs are substantial, from $125
. ' • . * • ' . .

million to $4 billion. ™ Because of increasing demand for

236. There is no present risk and little future risk from the
Metamora Landfill site. The minimal risk, if any, which may be
present at the site could be virtually eliminated'by implementa-
tion of reasonable containment measures. See supra Section
V(C)(2).

* • t

237. Exhibit 1, Summary of Alternatives, at Table 12 -'with
Exhibit 2, other EPA records of decision which consider 'contain-
ment remedies. E.g., Pepper's Steel Fla., Record of Decisiori
(March 1986), estimated a cost of between $2.6 and $5.5# million
to solidify and! stabilize an estimated 48,000 cubic ya-rds r'of
soils); Burlington. Northern, Mn.:/ Record of Decision (June 1986)
(estimated $582,000 to land treat creosote wastes on ,-sit.e);
Reilly Tar & Chemical Corp., MN, Record of Decision (May 1986)
(estimated costs of between $0.24 to $1.4 million
cleanup groundwater contamination in one aquifer)
qosts of containment are likely to be an order of

to contain and
In fact, the

magnitude less
than EPA's estimate of the costs of excavation and offsite
incineration. Based on EPA's own guidance, therefore, excavation
and incineration should have been eliminated from consideration
during the screening process. ., .

238. Hyde Park Response, supra note 186, at 2-4 (estimating $125
to $3,300 million to excavate and redlspose or excavate and in-
cinerate 1,380,000 to 2,000,000. tons of soil and wastes). .Office
of Technology and' Assessment', Staff' •Memorandum, Review .of
^Missouri Dioxin Task Force, Reconunerrdation Concerning the Manage-
ment of . Contaminat-ed Soil (,Dec; 1983) -(estimating $l«5-$2.85.

incinerate' 500,0.00 tons.', .of .soils);milliontoexcavate and
General Accounting Office, Selected Aspects of -Cleanup Plan -For
Rocky Mountain Arsenal, at 11 (GAO/NSIAD-86-205, . Aug'.1986)
(estimating$$64- to $4,200 million to excavate and redispose of
or incinerate 16
also Exhibit -4.

million cubic yards of soil and.wastes). See
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incineration and decreasing capacity, the cost of incineration is

.. rising 219
V

EPA has concluded that excavation . and incinera'tion rs-

not cost-effective at other/sites, e.< the costs of:

[i Incineration of either 2,400 or 20,000,
cubic yards pf contaminated soils with
solidif icat.iori/stabilization of the
remainder ... . are higher than solidifi- ,
cation/stabilization [$6.8. to $8.9 mil-
lion versus EPA's estimatevof $5.5 mil-
lion] and the uncertai^i>.ty of these costs
is much greater. 40 .. , ; • ' '

At another site, EPA concluded that'Ht would be arbi-

trary and capricious to seek to impose the costs of excavation

and incineration as opposed to the costs of "containment. The

court upheld EPA's determination.241 Another court .rejected

EPA's proposal t'o excavate .waste and contaminated soil and rebury

it in a RCRA landfill, in part;, because ~ "the relative cost-

effectiveness of the !containment'proposal] is far superior
' ' , - • - • * • * > :

to any alternative proposal submitted on behalf of .EPA."242

239. Id. , ", •" - ' *>,.-.•' - . «.'V», •-
•'. '"... rv. . Jfk..,A . ' " '; •* *"' ' ', '

240. Pepper's Steel, Fla., Record^* ofn" DeSisipn, at 26 (March
1986) ;~Industri-plex, Woburn, MA., ,Sununary of>Alternatives^ atx 94
(Sept. 30, 1986) ("This alternative was-redacted because .î -costs
$35.8 million ".'... . The cost, pf''this alternative is ̂ hdre than,
double .that of alternative A-5 fanother more^limited. '"-̂  —
alternative] and on o'cder of magnitude qfeater ,.tha,n tha%'.o'f- the
recommended ̂ remedial action," a containment aljtetcUt'ive. .'Id. V

241. United. States v. Hooker GhgirfjcaIs & -Plasfcios Corp.,
25 Env't Rep." (BNA) 1014, 1023 (W. D. N;>Y..• 1986 >. ' r~: : '.

242. United Stat.es v. Vertac Chemical'€ocp..V 588 F1. £uppT"'l294.,
1297 (E.D. Ark. 1984). . . ' •'-. : ...-. .;///• ••••'.•;..• \\'. ' ' -

•'. ••».•:•.;.; . . • • . ''\ .vX'?-\ -'''V, • •¥•• ,-'•''•/••'.'*'

''•'' -->;•. • ! 'v.-'i V"1*" \ :vV;-̂ .̂ > ' . "'. . :"

l̂ .v'yvS. '....-̂
-J .•;-
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An independent analysis performed by Congress1,, Office

of Technology Assessment concluded that excavation and incinera-
' * . *

tion was "not cost-effective for large amounts of low-level

wastes." 243 The. EPA officia,L in charge of EPA's hazardous waste

and CERCLA programs has commented that "[t]here is proBably not'
. ' ' ; • • ' ' 1

enough money in the' world to clean up all the [Supeffund] sites

.permanently. •. . ..

The Record contains no meaningful analyses o-f the reason
* '* • -, , •,. . • * '

'excavation and incineration 'were considered cost-effective , at

this site.^ If anything, "* this Record indicates incineration and
• * '

excavation are npt cost-effective. The .Decision, therefore, is
* * **

not consistent-jWitrj the NCP and is contrary to numerous other' EPA
• *

decisions. ' .

243. Exhibit 13; supra note 201, at (£10. -The extent to which-
containment would be effective is dependent on a number of fac-
tors. E.g. , see, Dragun Article, .supra note 132, at 67-: "it is.

. important that these reactions (e.g., biodegradation and adsoip-
tion) be quantified in order to ... select a cost-effective
remedial action." s v

244. High Cost of Permanent Superfund Cleanups -To Result In
'Interim Actions, Porter Says, 1 Tx. L. Rptr 46J. (Sept. 24,.1986).
While it may be a reasonable«national policy to destroy wastes
*4ien they are easily accessible on the'surface, e.g./ in drums on
the surface t>r lagoons, it mak'es little sense to perform a risky
excavation .to remove low level wastes, such as contaminated soij.,
if the benefits are low or non-existent. Even a cursory review
of the. 06%t'- figures' cited, -in- this- Petition To Reopen indicate
•'that . the $8.5' pillion in CERCLA would s-oon be exhausted if all
s.ites on 'the -National Priorities List,- were excavated and
incinerated. > Since excavation and incineration do not add
sigjcTficantly to the protection of public health-, selecting -t^his
renjedy is not only ' arbitrary and capricious,1 but violates "the
Fund balancing' provisions of CERCLA. 'Section 121(d)(4)(f) of
SARA, 42 U.S.C..A. § 9621 (d) (4) ( f) . . • ' .. -
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/••'» • • . >. „ . ; - \r I. ;' There Is Insufjf-icienc. Information ,Upon WM'ch"
To Base A Rational Decision

The recent ^dramatic change in the underS-talad-ing of the '

fa'cts at th"ls site illusjttates '-tt\kt the information; originally

available ^Jras ,'inadequate and unreliable as • the ' bas.is 'for remedy v;

selection. The lack of adequate in format ion is further '.evidenced ,

-.by the cgnqlusory nature of the Decision and the 'fa/ilur
" • ' • • ' . * > v - • • • . >

the exist ing 'Record to provide a * scien|;if icy1l&s:L«s '• f6'r.

> :
\..;

Decision. 245 To . the exfent data, is available,' it h'̂ s;

been thoroughly, analyzed in the manner required by 'CERCLA.;s ' •
246

The NCP does riot provide . a ."Phased'

Study" -process. , Almost by its nature, separating one segment of
9

the remedy a& a site from consideration of a complete remedial
) ' '* • :- ;• .• •

plan (as Is done by a phased feasibility s'tudy) will result in a

^failure to .consi'der the problems at a site comprehensively in

relation to each other. There may be sites wher'e such a: bi-fur-

cation makes sense technically, e.̂ ., the renfoyal of Hrtims on the
• • . • - • ' • i • •, ' ' -..•'"• i-

sur.face. At" ̂ »the Metamora Landfill site, however, '1

,

drums and bontrol'of- the site are inextricably interrelated to

*'• 'i ' ,4 * '• '*"• . - • • " " • \ ' "•'any groundwater cleanup. . '
• • v ,' . • • . • • • . ' • . , •

'EPA must determine the "cate- of. groundwatjef n

th.e full extent of existing grdundwajter contamination«, if §ny,

the ability of the natural soils to retard migration, the riska,.r

of- each alternative remedial action, and the/ dost, before a>
' ' • , : - . . - . / • : - • ' ••• » , .'.' ; . ; '., . '

: — . ' ' . • ! ' * "• .' ' "^ • . '
245. . See supra- Section V. '-' " /.,' '• ' .

• d • . . . . . . • • * ' , - . ' ' - • ' ' ' ( ' . ' • ?
2 4 6 . -,BSee Section'^ and -Exhibit :4, . ' •- • -\ • * - •



f . j j ' * " • " • t •

remedy, can be selected<at ttte site,. 47~ Knowledge of these
^f • * ' ' . » ^

factors'is necessary to. gauge the effectiveness, risks :Of_ •impleV

mentation a«d ; cost-ef feqtiveness of the remedial alternatives"

and, ultimately, is needed to choose the remedy. _No meaningful

'deci'sion, therefore, can be made until the RI/FS is 'completed-.
' ' " . • - • * • . • • ' . c /' ',

Thj.s course of action is: (1) good science.^2nd

engineering practice;249 (2y requi^cT by CERCLA.," a's amended by

SARA; (3) prudent, given the substantial changes in . factual

findings-which, have already occGTred;' and (4) cost-effective. ,
- - " •' % ' ' >4" . & ' > • < ' ' '•• '..,'

The "rush ^o judgment" e"videnc£d in this' Record,' does;y.

not, .expedite cleanup of th§ site. Rather, .it 's,lbws !* that

progress, wastes • substantial resources, and 'furthejrT'aggra.vat'ea, — * • • • . ' • . . » . ' • •
conditions at, the site.-250 ' . * - 4 e ' • • . j

\ Th'e DecisioA to select excav^io^^and offsite incinera-; '
" ' . •. ' / ' ^ iS^ -'̂ ^ • ' ' • ' •

tion. based on the .tfxisting'Record, witnotft a completed RI/FS, '-caiv,

only be characterized as a .roll, pf ' the .dice. It .ignores the

convincing rationale E*PA ordrnarily* employs in th^65RdLA .pr/faftefess*;.-'
. ' ' ' . . ' • " ' o - . ' • ' ' . „.- . : ' ...,. " ". ?•*»' • ' ' . -..V: • '

which -requires an - .RI/FS prior to" remedial actio^. .'

Seej Exhibit 4 at 56.0.

V i

249; d̂.' at-£.0; -alsd see1 Draguh' Article, ..supra note 132 Mt' &l ;'r'v':'--
("it is important *lhat ythese reactions [q.ĝ  ̂ .b.iodegrada,t'i6n- arid . '
adsorption] be 'gqantified/Irf order' to (,a) properly assess'̂ "the.̂  " .'' .
health-hazards associated with the problem and; (b) ,s.e!Jec\̂ ;.a fcos^j.. ',' •
effective remedial action"), ' , /' v ' ' • i,. $. .''.''*.:;.;*'•.••".-v-.

. *.,-.;•• :. • -v. • .„/. ' '. . / •:.••••-.••. '.'V-v-si- '.'V../.V
-•» - - . ^ * '*• " • . • • * » r ' • •*• j. •» . -' >• v*> »V *

.^ C A T*«..l.^l.Ii. A -i. *_ «* /» r^ A ^ •: A. A _> ^ .^.^. ^._.— ̂  ^ ^. __ T T / O \ / * r t \ ^ ««•* *^ « • * • • . ••• • ^•250. Exhibit
*

it 4, at SS^.O* 6 ;.(>., and see Section- V ( B ) £&&..su-pra^; " ^ : .v.• ' • . • *«. '• t •• i. ' . . • ..«« ..
. , . • - • • . • • * r • , - -. *••> /-. ^ • • • > : • . . ' • • • / :-::.

• • • - . " ' • • • - . ^ . ' • ' ' - , . • ' , • • . • : - ; 4 ' - ' -3 \ - ' 1 ' V.••-.y.. . * : •• . > A • ' • • , ' » , • ' • - • • • ; • • . • ' . . • ' » . / ' • *

*• ^ r-- . . . ;^. : •^"•|^'/;i ;/v^':""•';^^vQ^^:5v:;;'';l;



•

J. Summary • • x .
' ' v A * •

In sura, the prior remedial selectipn'.was: (a) based qn

erroneous interpretations q'f CERCLA, ^ (b) inconsistent with the

• NCP, and (c) arbitrary"and capricious. Each individual^flaw in
i ' ' ' »" ' V *

the- Record, in, and of its'elf,. is substantial enough for a court
* ' ' ' • . - . . . . • '
'to determine, that..' costs are nojr recoverable. Ta'Jjeh . together,

1' ' . ' . ' • "
they represent -an >Qvferwheltningly defective Decision-making

^ i • * ' r
• . v ' • . . • . ' •

process. - . - . . • • • „ . / .. ' '
* . • • t ^s.

These flaws form'a basis' for .EPA to reopen.'the^Record,

supplement the. .Record,' and implement, a new remedy 'selection

' process.- ' - ' , - • '.
• . .' . . • ; ' V ' • ' '

VI. Agency Action -Rieqvilr'ed By Law

.* A. Introduction'' - . • " ' .-—'
*

,When EPA' reopens^ the Record, it must:.'
''. * •

-• .Recalculate The ERS

251. The' Record- is also, 'inconsistent1 with NEPA and not the
functional equiv'ale/it of an enviroMiental impact statement
pursuant to NEPA.^. '* . . - • * ' ' . 9

-252 J" \As part of the process of reopening the Record, EPA should
recalculate the HRS for the site to determine* whether the condi-
tions at thi's site warrant its placement on the National Priority
List ("NPL"). Jf a site has'been ̂ included on'.the»NPL due to an'
error, £PA officials have stated that . they would 'remove such a
site from the NPL. Department of Housing"and Urban Development '-
Independent. Agencies' Appropriations for 1988.; Hearings Before""?,
Subcommittee'of the .Committee on Appropriationsy Hpuse of^ Repfe-»
sentatives, pt.i, 100th Cong.,. 1st Sess,., at 77, *(1'987) (State-
mentof Dr. J. Winston Porter, £PA Assistant Administrator for. [
Solid Waste and .Emergency Responses The Petitioner would urge '
that the Metam^ra -Landfill' be deleted from th'e NPL and the*4

expenditures of all CERCLA 'funds cease if the recalculated HRS
score -is below the level which qualifies a site for inclusion in«
the NPL. •' . • . . • . v
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• Evaluate All OP The' Factors Required By
CERCLA, And The NCP;

. ' «*
• ' Ensure That The Record Is Adequate; . ' -

• Provide The, PRPs A Timely And Meaningful
" Opportunity To Participate In developing
The. New Record;

*. .

• Initiate A Thorough Investigation To
Identify Additional PRPs . »

The rationale for many of these- required actions has
. -t

been described in detail herein and,, therefore, will not be

repeated here. The following will provide suggestions in.areas
' »

oot addressed previously* or where special emphasis, is needed.
' _ ( • *

" ^

B. Actions Related To The "Record
T~. EPA Must Evaluate All Of The Factors

Required By CERCLA And The NCP
"* * • "

EPA'.s. process of .selecting a remedy for the Metamora

Landfill must be consistent with CERCLA, as amended by SARA, NEPA
t • I

and the NCP. * This process'necessarily involves the exercise -of

agency discretion. Discretion, however, is- not license and does

not allow the agency'to make unfettered choices. EPA must comply
i >

"with the law and cannot make unreasoned, arbitrary decisions.

The Petitioner does not presume that it c"an or should
i

specify what remedy EPA. should select during this process. ' In

general, however, all of the areas where the Record is incorrect
i ' . *

'or, inadequate must bewaddressed and corrected during' EPA's new

remedy selection process, 'as required by law.
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EPA Must Ensure That The Record Is
Adequate _ _ .

Sound public health and environmental decision-making

" demand that decisions be well thought out and explicitly articu.-
4 ' '

lated in writing by administrative agencies. The Record for

the Metamora Landfill site must provide PRPs, .the 'public and,

ultimately, a court sufficient information to review the basis
•

for EPA's Decision.25^ •
i • '

Unfortunately, EPA's decision-making- process at this

site has not met this- standard. The reopening of the Record,

however, will provide EPA an opportunity to address adequately
• ^

all of .the factors required by law and articulate its reasoning

in considering those factors.

C. EPA. Musf/ Provide For Timely and Meaningful
Participation Of The PRPs In Developing The

•' New Record _ _ - _
*
EPA must include in its cooperative agreement with MDNR

• i
a provision requiring MDNR to provide sufficient information to

i,

EPA guidance on administrative records states that the
record should include all raw data, preliminary assessments, site

•investigation reports, the Remedial Investigation and Feasibility
Study ("RI/FS"), information from telephone logs, documentation
of meetings where PRPs present information upon whicb EPA bases
its decision, cost analysis documents, the action memorandum,
heal-th assessments, memoranda on major site-specific pojlicy and
legal interpretations, new technical information provided by the
potentially responsible .parties, EPA guidance' documents* tech-
nical sobrces of information, any other factual • information
relating to the' reasons why a particular action was selected?
affidavits or other sworn statements of 'expert witnesses, com-
ments, and responses to comments, and any information which causes
the agency to change its decision. See • Memorandum fr.om
Gene Lucero, Director, ".Off ice of Waste Programs Enforcement, and
Henry Longest, II, Director, Office of Emergency Response, to
Addressees Re: Administrative Records for Decisions on Selection
of CERCLA- Response Actions (May 29,. 1987).
states that the policy is effective immediately.

This memorandum

t.
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September 11, 1987

U.S. r^f-- . .-.:,:,. :.\ V

WASTE ,V-\- .,•_ . Li.l DIVISION
OFFICt OF IhL DlKuJIOR

CERTIFIED MAIL ,
RETURN RECEIPT. REQUESTED

vlldas Adamkus, Regional Administrator
United States Environmental Protection ' *
Agency Region V
230 S. Dearborn ' "
Chicago, IL 60604

* % t

Re: Metamora Landfill Superfund Site

Dear Mr. Adamkus:

Please find enclosed one copy of each of the following:
, »

1. Petition To.the Administrator, Regdon' V,
To Reopen the Original Record of Decision <
for the Metamora Landfill (Signed On
September 30/ 1986) and To Initiate a New-
Remedy Selection Process;

2. Memorandum in Support of the Petition;
and . . ' •

3. Exhibits to the Memorandum in Support of /
the Petition. . .

We respectfully request a meeting with the involved,U.S.
Environmental Protection Agency staff and Michigan Department of
Natural Resources etaff as soon as both agencies have reviewed
the aforementioned documents.

:t



PEPPEB. HAMILTON & SCHEETZ

Valdas Adamkus,
Regional Administrator
September 11, 1981
Page 2

I
Thank you for your attention to ,this matter,

forward to hearing from you in the near future.
We look

Very truly yours,

)avid L. Marer
on behalf of Chrysler
Motors Corporation

DLS/LSS/dfl
Enclosures . **"
cc: Robert B. Schaefer, Esq.,

USEPA V 'Regional Counsel
Thomas Leverett Nelson, Esqv,
USEPA V Assistant Regional Counsel

John Tanaka,
USEPA V Metamora Project Coordinator

Courtesy Copy:
Jack D. Shumate, Esq.
Richard.J. Bahls, Esq.
Stuart H. Freeman, Esq.
Assistant Attorney General

• Seth Phillips,
MDNR Environmental Quality Analyst VI
Beth Mursch,
MDNR Geologist VII

r
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Valdas Adamkus, Regional Administrator
United States Environmental Protection
Agency Region V '

230 S. Dearborn . -
Chicago, IL 60.604 . .

Re: Metaroora Landfill Superfund Site „ . '

Dear Mr. Adamkus: ." _ ..

Please find enclosed one copy of each of the following:

1. Petition To the Administrator, Region. V,
To Reopen the Original Record of Decision
for the Me^tamora Landfill (Signed On
September-30, 1986) and To Itvftiate a New
.Remedy Selection Process;

2. 'Memorandum in Support of the Petition;
a n d < • - • • .

3. Exhibits'to the Memorandum in Support" of
* the Petition.

We respectfully request-a meeting with the involved U.S,
Environmental Protection Agency staff and Michigan Department of
Natural Resources staff as soon as both agencies have reviewed
the aforementioned documents. • .



*
PEPPER. HAMILTON a SCHEETZ

Valdas ..Adarakus,
Regional Administrator
September 11, 1987
Page 2 ,

Thank you for your attention to this matter,
forward to hearing from you in the near future.

We look

Very truly yours,

«* )avid L. Marurer
on behalf of CtK,vsler
Motors Corporatio^i

DLS/LSS/dfl
Enclosures
cc: Robert B. Schaefer, Esq.,

USEPA V Regional Counsel
Thomas Leverett Nelson, Esq.,
USEPA V Assistant Regional Counsel

Basil Constantelos, } V '
USEPA V .Director, Waste Management/Division

1 John Tanaka, P"^ •
USEPA V Netamora Project Coordinator^

Courtesy Copy: ,
Jack D. Shumate, Esq.
Richard J. Bahls, Esq.
Stuart H. Freeman, Esq.
Assistant Attorney General
Seth Phillips,,
MDNR Environmental Quality Analyst VI
Beth .Mursch,
MDNR Geologist VII
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•ATHBT* ̂ . BtIB
MTBICIA L. BABICK
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BOBIBT A. BOOKI*
J MICHACL MUBCT
BHf •»«. A. HOOBT
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BLOBIA A. MABC
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COI/MMI
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JOtlfK f . KAOOM. r.C.
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of couDitL
WILLIAM L. »OWC*B
MABOLB C. C^TCMPO*.C
JOHM J. KUHW
JAMCtB BITCMII
AL'HCB W. MAIIMie*
JAMCIC. LITTILL
NA«OLO M. IMAFtllO
• IONCT L. COMB

R E C E I V E D

F . ^ 3 0 1387-
Valdas Adamkus, Regional Administrator
United Stat'es Environmental Protection

Agency, Region V-
230 'S. Dearborn - ' ' U S rPA nrP!"-M <«
Chicago, Illinois 60604-" O^nct OF ̂1?'̂.,.̂,,-̂^

Re: ' Metamora Laadi^ill Superfund Site

Dear Mr. Adamkus: ' .

Enclosed please find ̂ a copy of Sea Ray Boats, Inch's
Supplemental Pe.tition in * Support of Petition to Reopen
Original Record of Decision for, the- Metamora Landfill 'and to
Initiate a New Remedy Selection" Process, and attached
Exhibits.

1 ' !•

In his letter of September 11", 1987, Mr. MauTer, attorney
forv Chrysler Motors Corporation requested a meeting with
pertinent U.'S. ' E. P.A. ' staff ^nd Michigan D.N.R. .staff with

. regard to the pending Petition. We would like to participate
in such a meeting, and respectfully request reasonable notice
•6f the date, time a'nd location of same. . . .

Thank you, for your cooperation in this matter.

Very truly yours,

BUTZEL LONG-GUST K^EIN f. .VAN ZILE

0.. ORC
CC: RF

RA
WMD
BECK

JDS/DMD/ab
Enclosures

Jack D. Shumate

Daraene M. Domani



cc: Thomas Leverett Nelson, Esq.
USEPA V Assistant Regional Counsel

Basil Constantelos; • •
USEPA V Director, Waste Management Division

John Tanaka,
USEPA V Metamora Project Coordinator

David L. Maurer, Esq. •
Richard J. Bahls, Esq.
Stuart H. Freeman, Esq.
Assistant Attorney General
Seth Phillips,
MDNR Environmental Quality Analyst VI.



the Petitioner and the public before studies are initiated and

decisions made. EPA must also enforce such a provision^ if MDNR
' f . v .

denies the Petitioner access to information.or fails to provide

such information in a timely manner. •
A '

EPA's enforcement confidential classification, which
•

has been cited by MDNR and EPA to deny release of factual

information-,', historically has not included factual information.

Whatever EPA's past policies, SARA requires EPA to provide

factual, investigative and ceraedial action information to PRPs.25*

I'he failure'.'-to provide information in a timely manner
' .,- ' • .

has adversely' affected the PRPs1 ability to assess the reason-

ableness of the remedies', the adequacy of the data gathered, and
• • *

the' potential liability of other parties fW conditions at the

site'. . - ""

EPA, therefore, must take action to 'assure that the

Petitioner receives 'adequate 'information .in a timely manner.

D. EPA Must Initiate A Thorough. Investigation *To
Identify Additional PRPs255'

EPA's failure to initiate a thorough search for PRPs can

be • a "significant impediment to the PRPs organizing themselves

•254. .E.g. , Section 104(e)(7)(F) of SARA, 42 U.S.C.A). ' •
S 9604(e)(7)(F), provides that .factual information submitted by a
company shall be made public.

.
255. EPA should grant our Petition to Reopen the Record. Sub-
stantially less than $41.5 million would be needed'at this site.
Some of the $41.5 million CERCLA could then be used to perform
additional investigations to identify other PRPs at this. site.
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to present- an offer of settlement."-25*' SARA also requires EPA.

to "make 'reasonable efforts to identify and notify potential/

responsible parties as early as possible before selection, of a

response action."257 The Metamora' Landfill is a-very large site;

yet only a few viable PRPs have been identified to-dateJ :

At this site, there is.ample evidence that a significant'
1 *

number of viable PRPs remain uninvestigated. For example^ at

least one known PRP has listed-its insuranqe policies -and com-

panies for EPA. The insurers of these PRPs should be notified
I

and involved in the action.

Significantly, EPA has not yet interviewed the site

owners or operators or the transporters who used the .site. No

systematic search for PRPs,has occurred or is planned.
• *

This lack of diligence subverts EPA policy. Current

policy requires that:

PRP searches be .initiated concurrent
with the Expanded Site Investigatidn or
National Priorities List (NPL) scoring
quality assurance process. . PRP searches
are required to be completed not later
than the year in which the site is pro-

256. ^emorandum from J. Winston Porter, Assistant Administrator,
Office of Solid Waste and Emergency Response, and Tv Adams,
Assistant Administrator, Office of Enforcement and .Compliance
Monitoring, to Regional Administrators, Re: • Interim Guidance
Streamlining, the CERCLA Settlement Decision .Process,, at 3
(Feb. 1.2, 1987). \ r '' '

' » t

.237. Section 113(k)(2)(D) of SARA, 42 O.S.C.A. $ 9613(k)(2)(D).
This has been EPA's policy for some • time. See Memorandum from
G. Lucero, Director, Office of Waste Programs Enforcement,, to .
Addressees, Re: , Timely Initiation of Responsible Party Searches,.
Issuance of Notice Letters, and Release of Information (Oct.97 . -
1985) ["Lucero P R P Search M e m o " ] . ; : «
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1- * • *
posed for the NPL. Contractor iefforts .,
shpuld be supplemented by* issuance of -
information request letters or the use qf>
administrative subpoenas (a new provision .
'of SARA) at the earliest' possible time..
It is imperative that these searches be
comprehensive and of high quality. 5

This failure is not only an impediment to cooperation

between, among and from PRPs at this site, but it-could, in this\:

case, effectively deprive the named PRPs of any meaningful oppor-

tunity to consider performing the. RI/FS or* remedial act-ic-ns."-. It

certainly discourages meaningful comment on the Record.

The Petitioner, jointly with another PRP, has i-hitiated •

.its own investigation to determine-the identity of other PRPs-.'who

may have contributed to the site; The Petitioner remains w.illing

to cooperate with EPA in this effort, oPetitioner, .however,

respectfully requests' that EPA immediately initiate a thorough

PRP search. " . . - '.

..-«
E. The. Petitioner Halves No Rights And Makes No

Admissions ; "

The Petition has been filed:

A. without acknowledging the constitu-
tionality of Section 113 of CERCLA-
or any other provision of CERCLA;

B. without waiving any rights to
challenge administratively or . in
court the existing ROD, or any o-fcher
action taken by EPA;

C.. without admitting liability;

258.' Id-.
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••l .

D* without agreeing ,that- remedial/-
action is^ necessary, or required by'

. tht NCP at'the Metajnora'Landfill? ( '• • - . • ' » ' ' • .
ET. .without? committing to propose a

/ remedy/ or negotiate "pr perform
-» regarding the vperformance of , any:.
t " remedy selected'by EPA .pursuant fco >a-V
- ' reopened Recordj and ;,. :* '

* •-'• +' , '" " .': "^ '. "'• " •'" !f.
F. 'without waiving,.or c6mjpromisi,hg' any

' other right" or-'caus^e ojf action- the
'' /Petitioner may ^have. -V *; "",

v • . * < *

RespecfcfullY submitted,

by:'
Michael O.rice
Chrysler Motors Cbrpprati'oji, and
On Behalf of Chrysler Motors.

Corporation* ... " • •

Dav^d L. Maurer *• ^
Pepper, Hamilton & Scheetz
100 Renaissance "Center
Suite 3600
Detroit, Michigan' 48243
(313) 259-7110 . '

William J. Walsh ,/y
Pepper, Hamilton^/Scheetz
1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 828-1324

Dated: September \\ , 1987
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