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This memorandum transmits to you our "Final Guidance on
Administrative Records for Selecting CERCLA Response Actions."
This document replaces the "Interim Guidance on Administrative
Records for Selection of CERCLA Response Actions," previously
issued on March 1, 1989.

The guidance sets forth the policy and procedures governing
the compilation and establishment of administrative records for
selecting response actions under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA). This guidance is also consistent with and expands
on Subpart I of the National 0il and Hazardous Substances
Pollution Contingency Plan, 55 Fed. Reg. 8859 (March 8, 1990).

This guidance reflects input received from the Regions,
Headquarters and the Department of Justice. There have been
several drafts of this guidance and comments have been
incorporated. I thank you for your assistance.
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OSWER Directive No. 9833.3A-1

I. INTRODUCTION
A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under Section 113.o0f the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA).' Section 113(k) (1) of CERCLA requires the
establishment of administrative records upon which the President
shall base the selection of a response action (see Appendix A for
the complete statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter III
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of frequently used terms and
acronyms as well as several appendices.

Althoughxthls guldance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions.: -As used-in this, guidance the term "lead agency" means
either BPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the term "support agency" means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as
requested by the 0SC or RPM. This guidance reflects the
revisions to the National 0il and Hazardous Substances Pollution
Contingency Plan (NCP) published on March 8, 1990, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section 113 (k)
of CERCLA serves two primary purposes. First, the record
contains those documents which form the basis for selection of a
response: action and under Section 113(j), judicial review of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section 113(k) requires that the
administrative record act as a vehicle for public participation

42 U.S.C. §9613. References made to CERCLA throughout
this memorandum should be 1nterpreted as meaning "CERCLA, as
amended by SARA."
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in selecting a response action. This guidance document discusses
procedures developed to ensure that the lead agency's
administrative records meet these twin purposes.

The administrative record is the body of documents that
"forms the basis" for the selection of a particular response at a
site. This does not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well ‘as relevant
documents that were considered but ultimately rejected (e.gq.,
documents "considered or relled on") .

This document uses tho phrass "considered or relied on' in
discussing which documents shouid be included in the
administrative record:'to indicate.that it is EPA's general policy
to be inclusive foriplacing documents in the administrative
record. However, this:'term does not mean. that drafts or internal
documents are normally included in.the administrative recorad.
Lead or support agency draft or internal memoranda are generally
not included in the administrative record, except in specific
circumstances (see section III.G. at. page 33).:'-Thus, the record
will include final documents generated by the lead and support
agency, as well: as technical and site-specific dinformation.
Information or comments. submitted by the:public or potentially
responsible parties (PRPs) during a public comment period (even
if the lead agency does not agree with:the information:«or
comments) 'are also 1nc1udod in: tho ndminiatrative reoord (see
sectionIII. D. at’ pago 30) '

The follow1ng pr1nc1ples should be applied in: establlshlnq
administrative records:

o ~ The record should be compiled as documents relating to the
selection of the response action are generated or received
by the lead agency; ' A 4

o] The record should include documents thaf form the basis for
the decision,;" whether or not they support the response
selection. and R A P A ,

B : S e , \,1 4@

o Th.?rucord should be a. contemporaneous explanation of the

basi. for the selection of a response action.r

The effort to establish adequate admlnlstrative records
encompasses a vast array of people including: Administraive
Record Coordinators, Remedial Project Managers (RPMs), On-Scehe
Coordinators (05Cs), enforcement staff, records management staff,
Regional Counsel staff, Community Relations Coordinators (CRCs),
other federal agencies, states, CERCLA contractors, and the

2




OSWER Directive No. 9833.3A-1
public.? This guidance will discuss the roles and
responsibilities of these people and how they interact with one
another.

B. Judicial Review‘

Section 113(j) (1) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review based on an administrative record provides
numerous benefits. Under Section 113(j) of CERCLA and general
principles of administrative law, when the trial court reviews
the response action selected, the court is limited to reviewing
the documents in the administrative record. As a result, facts
or arguments related to the response action that challenging
parties present for the first time in court will not be
considered. o

Record review saves time by limiting the scope of trials,
thereby saving the lead agency's resources for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use discovery, hearings, or additional fact finding
to look beyond the lead agency's administrative record, except in
very limited circumstances. In particular, courts generally will
not permit persons challenging a response decision to depose,
examine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or contractors concerning the selection of
the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.
Judicial review limited to the record saves time involved in
locating former employees who may not remember the facts and
circumstances underlying decisions made at a much earlier time.

Moreover, in ruling on challenges to the response action .
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in Section 113(j) (2)
of CERCLA. Under this standard, a court does not substitute its
judgment for that of the decisionmaker. The reviewing court does
not act as an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capricious action. Thus, the court will only overturn the
response selection decision if it can be shown on the

-

2 As used hereinafter in this guidance the term "public"
includes potentially responsible parties (PRPs).

3
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administrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. However,
the extent to which EPA benefits from having judicial review
limited to the record depends on the quality and completeness of
each record. :

C. Publi- zicipation

Section 113(k) (2) of CERCLA requires that the public have
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also
includes provisions for public participation in the remedial
action selection process.3 Both sections reflect a statutory
emphasis on public participation. Participation by interested
persons will ensure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In addition, for purposes of administrative
and judicial review, the record will contain documents that -
reflect the participation of the public and the lead agency's )
consideration of the public's concerns.

If the lead agency does not provide an opportunity for
involvement of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on in selecting a response action available to the
public, provide an appropriate opportunity for public comment on
this infdrmation, place comments and information: received from
the public in the record, and reflect in the record the lead
agency's consideration of this information.

II. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD

A. Administrative Record Coordinator

Each region should have an Administrative Record ‘
Coordinator. The Record Coordinator generally has the duty of
ensuring that the administrative record files are compiled and
maintained according to Subpart I of the NCP and this quidance.“

3 42 u.s.c. §9617.

* The "administrative record file" should be distinguished
from the "administrative record." The administrative record file
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creating
the impression that the record is complete at any time prior to

4
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The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made by the 0SC or RPM, with appropriate consultation of ORC
staff. The Record Coordinator's duties ordinarily include:

O

o

Developing procedures for creating record files;

Ensuring that the public is notified that the record files
are available for inspection;

Ensuring that the records are available at or near the site;

Ensuring that the records are available at the regional
office or other central location;

Coordinating efforts to obtain the necessary documents;
Indexing the record files:;

Updating the record files and indices on a regular basis
(e.g., quarterly);

Ensuring availability of the record file for copying:

Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms
are available for public inspection, possibly at a location
other than that of the record files:

Coordinating with ORC staff on questions of relevance and
confidentiality of documents submitted for the record files;

Arranging for production and presentation of the record to
court when necessary for judicial review:

Maintaining the confidential portion of the record files, if
necessary:;

Maintaining the "Compendium of CERCLA Response Selection
Guidance Documents";

Coordinating with states and federal agencies on record
files compiled by them; and

the final selection decision, the set of documents is referred to
as the administrative record file rather than the administrative
record.
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o Notifying appropriate personnel of the timing for review of
state and federal record files.

Appendix D contains a model position description for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMs, 0OSCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice
(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the responsibilities outlined above.

B. Multiple Response Actions

In general, every decision document (e.g., Record of
Decision ‘/(ROD) or Action Memorandum) must be supported by an
administrative record. Under CERCLA, cleanups are .often broken
up into distinct response actions. At a given site this may
include several removal actions, and/or remedial actions known as
operable units.. For every removal action or operable unit, a
separate administrative record must be compiled.

Inférmation relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site. ,

c. Compilation

The administrative record file should be compiled as
relevant documents on the response action are generated or
received.. Thus, all documents which are clearly relevant and
non-privileged should be placed in the record file, entered into
the index, and made available to the public as soon as possible.
For example, the remedial investigation/feasibility study (RI/FS)
work plan, summaries of quality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When there are questions whether particular documents should
be included in the record file, such documents can be segregated
and reviewed at regular intervals (e.g., quarterly). For

6




OSWER Directive No. 9833.3A-1

example, draft documents or documents subject to claims of
privilege should be set aside for review by ORC and other
appropriate staff. At critical times, such as prior to the
public comment period, the issues regarding these documents
should be completely resolved and the documents included in the
record file, if appropriate.

The record file should be updated while it is available for
public 1nspect10n.v The additional documents should be placed in
the record file and entered in the index.. Any updates to the
record file should/be ‘made to all copies of the record file.

All documents considered or relied on in selecting the
response action should be in the record file when a decision
document (e.g., a record’of'decisicn) is signed. Documents
relevant #to the response-selection but generated or received
after the decision’ document: is:signed:should be.placed in a post-
decision document ‘file“and’ may be:added to the:administrative
record file in certain circumstances (see sectlon III.N. at page
40) . . A .

ST i R STt N l.'\';l!_“f} NUEEINS N
D. Index ‘

Each administrative ‘record/ file must: be:indexed. The index
plays a key role in enabling both lead agency staff and members
of the public to help locate and retrieve documents: included in
the record file. 1In addltlon, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index also serves as an overview of the
history of the response action at the site.

The index also provides the lead agency with a degree of
control over documents located at or near the site. The creation
of an index will prevent persons from altering -the record simply
by physically addlng or removxng documents from the record file.

The index should 1nc1ude the follow1ng lnformatlon for each"
document: R . i .

o Docu-‘nt Numbexr; « .. ., g
o Docundnt Dates- date an the document.~
o Document Title « one or two line identification. Identify

the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the_
document cannot be confused with another (e.qg., the title
"report" may be insufficient);

i
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o Author - Name and affiliation;
o Recipient - Name and affiliation; and
o Document Location.

The index can be organized either by subject or in
chronological order. If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating and
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file when documents are
received, or at least quarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are questions about relevance or
privilege (see section II.C. at page 6). The index -nould also
be updated before any public comment period commenc=z. The index
should be labeled "draft index" until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled "index."

E. Location

E.1l. General
& B .. B .

Section 113(k) (1) of CERCLA requires that the administrative
record be available to the public "at or near the facility at
issue."’ Duplicates of the record file may be kept at any other
location. A copy of the record file must be located at the
regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). In the case of an
emergency removal, unless requested, the record file needs to be
available for public inspection only at the central locatlon (see
section II.F.3. at page 14).

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

See 40 C.F.R. §300.805.

5

¢ 40 C.F.R. §§300.805(a) (5) and (b).
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does not have sufficient space for the record file, any other
publigly accessible place may be chosen to house the record

file." When a Superfund site is located at or near an Indian
reservation, the centrally located copy of the record file may be
located at the Indian tribal headquarters. The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository.

The ,.record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). 1In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page 6).

In addition to the publicly available record file, if
feasible, a master copy of the record file should be kept at the
regional office or other central location of the lead agency. To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security system for the publicly available record
file. The master copy of the record file may be maintained in
mlcroform to conserve storage space (see section II.J. at page
21).

E.2. Special Documents

Certain documents which are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the regional office or other central location, because of the
nature of the documents and the burden associated with
malntaininq such documents in multiple locations. These
documents, however, must be incorporated in the record file by
reference (e.g., in the index but not physically in the record

7" If the site is located at a federal facility which

requires security clearance, the administrative record file for
that site must be located where security clearance is not
required. The public must have free access to the record file.

9
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file), and the index must indicate where the documents are
publicly accessible. Where a document is listed in the index but
not located at or near the site, the lead agency must, upon
request, include the document in the record file at or near the
site.® This applies to verified sampling data, chain of custody
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested, the following types of documents do not
have to be located in multiple locations:

Verified Sampling Data’

Verified sampling data do not have to be located in either
administrative record file. The sampling data may be left in its
original 'storage location (e.g., Environmental Services Division
(ESD) or contract laboratory). Data summary sheets, however,
must be located in the record file. The index must list the data ~~r
summary sheets, reference the underlying verified sampling data, LI

e

and indicate where the sampling data can be found.

Chain of Custecdy Forms'®

As with verified sampling data, chain of custody forms do
not have to be located in either administrative record file. The
chain of custody forms may be left in the original storage
location. The index must reference the chain of custody forms

and 1nd1gate their location.

A

a 8 40 C.F.R. §300.805(b).

? 40 C.F.R. §300.805(a) (1). "Verified sampling data" are data
that have undergone the quality assurance and gquality control
process. "Invalidated sampling data" have been incorrectly
gathered or analyzed and will not be part of the record file.
"Unvalidated sampling data" are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an emergency
removal where there is no time for verification. Unvalidated
sampling data which are relied on in selecting a response action
should be included in the record file.

1 40 C.F.R. §300.805(a)(1).

10
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Confidential and Privileged Documents''

When a confidential or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be kept in a
locked cabinet at the regional office or other central location.
It should not be located at or near the site. The index should
identify the title and location of the document, and describe why
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwise available to
the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portlon of the
record file available to the public and included in the index.
See also section III.H. at page 34.

Guidance and Policy Documents12

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office.
("Compendium of CERCLA Response Selection Guidance Documents,”
Office of Waste Programs Enforcement, May 1989.) 'This eliminates
the need for reproducing copies of frequently used documents for
each site record file. The documents in the compendium need not
be physically included in the record file, but the dguidance and
policy Qpcuments congidered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section III.I. at
page 37 and Appendix E.

Technical Literature'

Publicly available technical literature that was not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regional office or other
central location or at or near the site. The document must be
clearly referenced in the index. However, technical literature
not publicly available must be physically included in the record
file at the regional office or other central location and at or
near the site. See also section III.J. at page 38.

" 40 C.F.R. §300.805(a) (4).
2 40 C.F.R. §300.805(a) (2).
3 40 C.F.R. §300.805(a) (3).

11
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F. Public Availability
F.l. General

Section 113 (k) of CERCLA specifies that the administrative
record "shall be available to the public." 1In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections 113(k) and 117 of
CERCLA. The NCP (see Appendices L and M) contains additional
requirements on public availability (see also "Community
Relations in Superfund: A Handbook," October 1988 - OSWER
Directive No. 9230.0~3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A).

The :availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions. N

In qll cases, the lead agency should publish a notice of
avallablllty of the ' record file when the record file is first
made available for publlc inspection in the vicinity of the site
at 1ssue.",The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general irculation.. The newspaper notices should be distributed
to perso on the coﬂmunlty relations mailing list. These
notices should also be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPs are discovered, the lead agency should add their names to
the community relations mailing list and mail them all the
notices sent to the other PRPs. Publication of the notice should
be coordinated with the community relations staff. A copy of the
notice of availability and list of recipients should be included ‘
in the record file. Appendix I contains a model notice of
availability.

This public notice may be combined with other notices for
the same lit‘, such as a notice of availability of the community
relations information repository, if they occur at the same time.
In addition to the required newspaper notice, the public can be
informed of the availability of the record file through existing
mechanisms (e.g., general and special notice letters, Section
104 (e) information requests, and the community relations mailing
list). 1In addition, Headquarters will publish notices in the

“ see 40 C.F.R. §300.815(a) and §§300.820(a) (1) and (b).
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Federal Register. They will be published quarterly and will list
sites where remedial activity is planned.

F.2. Remedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins. For example, when the remedial investigation/
feasibility. study (RI/FS) work ,plan is approved the lead agency
must place documents relevant to the selectjon of the remedy
generated up to that point in the‘record file. Documents
generally available at that time include the preliminary
assessment (PA), the site, investigation (SI), the RI work plan,
inspection reports, sampling data, and the communlty relations
plan. The lead agency must continue to adgd documents to the
record file periodically after they are generated o¥ received
during the RI/FS processwwieﬁwm Ve tn e et e

The record file must be publicly available both at a
regional offlce or other central location and at or near the site
(see section.II.E. at page. 8). " .In addition, the notice of
availability,:should be sent, to persona on, the c0mmun1ty relations

g

malllng list 1nc1ud1ng all known #Ps;

Wlth the completion of the RI/FS 'ﬁﬁe'lead agency should
undertake the following public participation procedures:
offprrepare prpppsed'pl'ntyhlch brie fly anaIYzes the remedial

"ﬁ’alﬁernatives evalyated in‘ﬁhe deﬁalled ,analysgis of the RI/FS
and proposes a preferred remedial action alternative;

o Make the RI/FS report and proposed plan available in the
' record files both at a regional office or other central
location and at or near the site;

o Publish -in a major, local newspaper of general circulation a
notice .of ayailability and brief analysis of the RI/FS
report and proposed plan. .The notice should include the
dates for submission of publlc comments;

o Mail the notice or copy of the nétice to all PRPs on the
. community relations mailing list;

o Provide a formal comment period of not less than 30 calendar

days for submission of comments on the proposed plan. Upon

s

.

> 40 C.F.R. §300.815(a).

'® 40 C.F.R. §300.805(a).

13



OSWER Directive No. 9833.3A-1

timely request the lead agency will extend the pub%}c
comment period by a minimum of 30 additional days. [Note:
The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides
practical benefits both substantively and procedurally.
Early c¢omments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informal
opportunities for participating in the decisionmaking
process.]:;

o Provide the opportunity for a public meeting(s) in the
affected area during the public comment period on the RI/FS
and proposed plan;

o Keep a transcript of the public meeting(s) on the RI/FS and
proposed plan held during the comment period and include a ~r
copy of the transcript in the recoxrd file;

o Prepare a dlscu551on (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred after the proposed plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each of the significant comments
itted during the public comment period to accompany the
" (see sectioh III D. at page 30); and ‘

o Publish in a major local newspaper of general circulation a
notice of the availability of the ROD and make the ROD
available to the public before beginning any remedial
action, as required under Section 117 (b) of CERCLA.

Comments received after signing the ROD should be placed in .'[
a post~-decision document file and may be added to the record file
in certain situations (see section III.N. at page 40).

F.3. Removal Actions

Section 113 (k) (2) (A) of CERCLA requires that the EPA
establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. "Appropriate"
participation depends on the. nature of the removal, as outlined
below.

7 40 C.F.R. §300.430(f) (3) (i) (c).
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Time-critical Removal Actions

A time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater detail
below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. Where possible, the
record file should be made available earlier. ' The record file
must be available both at the regional office or other central
location and at or near the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file need only be available at the regional
office or other central location, unless it is requested that a
copy of the record file be placed at or near the site.™

For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file. This
. notice should be publlshed no later ‘than 60 days after initiation
of on-site removal activity.

A public comment period of not less than 30 days should be
held in appropriate situations.?® 1In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. Note, however, that even if an
action is completed before the record file is available, the
record file should be made available to the publi¢. The notice
for the public comment period may be combined with the notice of
avallabiiity of the record file if they occur at the same time.
The notice should be mailed to all PRPs on the community

® 40 C.F.R. §300.805(b).

Y 40 C.F.R. §300.415(m) (2) (i).
0 40 C.F.R. §300.415(m) (2) (ii).
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relations mailing list. The notice should also be sent to all
known PRPs if they are not already on the community relations
mailing list.

The lead agency must respond to all significant comments
received during the public’ comment period and place the comments
and the responses to them 'in the record file (see section III.D.
at page 30).” Whether or not the lead agency holds 'a public
comment period, comments received by the lead agency -before the
decision document is signed and related to the selection of the
removal action must be placed 'in the record file. For
information, including comments, generated or received after the
decision document is signed* see sectlon III.N. at page 40,

Non-Time-Critical Removal %ctﬁons “‘-v Cos hifm i,

A non-time—critical removal actlon is a removal actlon for
which, based on the site ‘evaluation, the .lead agency determines -’
that a plannlng period of ‘at least §ix months exists before on-
site’ rémoval activitles must be’initiatéd.vf\maa\ e

e
b e

The"’ admlnistratlve record frle fora nonvtlme-crltical
removal action ‘must be made available for ' public. 1nspect10n when
the englneering evaluation/co§t analysis (EE/CA) is made
_available for: publlc comment. ~The- record- file must be
available at the' regional office or other central location and at
_or near the''site. A notice of the -availability:of theivecord
"'file ‘must ‘be* bublished’in ‘a major“local newsp&per ‘andiacopy of
the notite included ¥n the record“file. ' "THé“notice-should be
published in a major ‘local newspaper of general circulation. In
addition, Headquarters will publish these notices in the Federal
Register. They" will be publlshed quarterly :and-will list sites
where non-time crltloal removal activity is planned. The
newspaper notice should be distributed to persons on the
community relations mailing ‘1ist and placed in the record file.
These notices should also be serit to all known PRPs 1f they are
not already on the community relatlons mailing list. ‘As PRPs are

.....

community relations maili ng: list and mail' them’ all the potices
sent to. the other PRPS,' Publication of the fiotice should be
coordinated with the ébmhﬁhit relations staff““’A’copy of the
notice of av&ilability should be included in ‘the' record file.
Appendix I contains a model notice of availability. '

21 40 C.F.R. §300.415(m) (2) (iii).

2 40 C.F.R. §300.415(m) (4):
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A public comment period on the EE/CA of not less than 30
days must be held so that interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agengy will extend the public comment period by
a minimum of 15 days,2 A notice of the public comment period
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency must
respond to all significant comments received during the public
comment period and place the comments and the responses to them
in the record file (see section III.D. at page 30) .%

The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides practical
benefits both substantively and procedurally. Early comments may
provide important information for the selection decision, and
early consideration provides the public (and, particularly, PRPs)
with additional informal opportunities for participating in the
decision making process.

Comments generated or received after the decision document
is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40). .

G. Maintaining the Record

- Dogument room procedures should be established to ensure

~orderly#public .access;to.the record files. In establishing

public access procedures, the security and integrity of the
record files must be maintained at all times.

Each regional office or other central location should have a
reading area where visitors are able to review the record files.
The record file must be available during reasonable hours (e.g.,
9-4, Monday-Friday). The public reading area should include,
wherever feasible: :

o Administrative record files;
o Guidance Compendium (see section III.I. at page 37);
) Access to a copier; and ’

o Sign-in book.

23 40 C.F.R. §300.415(m) (4) (iii).

% 40 C.F.R. §300.415(m) (4) (iv).
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Controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. They also provide
documentation of the lead agency's efforts to provide public
access to the record files. Pertinent information recorded in
the book should include:

o Date of visit:

o Name;

o Affiliation;

o Ad@ress;

o ‘Phone humber;

o Site documents viewed; and ~5

o COSF of copied materials (if applicable).

The lead agency may choose not to use sign—in‘books if the
books deter the public from reviewing the record files.

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
" must be maintained. ‘If p0551b1e, storage and reading areas
should Be supervised to maintain proper security. Documents
should not leave the‘document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents after being viewed by the public
to be certain all documents have been returned intact. The
documents in the record file should be kept secure, either in a
locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference; it should not leave
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and resolved. This information can be included in
an informational fact sheet accompanying the record file (see
Appendix H). In addition, the Record Coordinator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or PRP-lead, EPA should retain
(in addition to the publicly available record file) a master copy
of the record file at the regional office or other central

18
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location, if feasible. Where a state or other federal agency is
the lead agency at a site, EPA should assure that the state or
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repOSLtory, the statute and regqulations are
silent concerning the duration of publlc avallablllty of the
record file. The lead agency's primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest in
background information other than the Record of Decision or RI/FS
may wane. In any event, the statutory provisions for judicial
review and deadlines for filing cost recovery actions provide
useful references for keeping the record file publicly available.
See Sections 113(g) and (h) of CERCLA.

Where there is ongoing (ot possible) litigation, the record
file in the regional or other central location should be
available at least until the litigation is over.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local rep051tory may wish to keep the record
file available for public viewing.

H. Confidential File
W ‘

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged document
shéuld be summarized or redacted as to make the document
disclosable and then included in the publicly accessible portion
of the record file. The privileged document ghould be included
in a confidential portion of the record file.

The Administrative Record Coordinator should maintain a
confidential portion of the record file for privileged documents.
These dogquments should be listed in the index to the entire
record file and identified as "privileged." The index should
identify. the title and location of the privileged document, and
describe the basis for the asserted privilege.

The confidential portion of the record file should be stored
in locked files at the regional office or other central location

% see 40 C.F.R. §300.810(d).
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and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent disclosure.
Each privileged document should be stamped "confidential" at the
bottom of each page of the document. Where the material is not a
written document (such as a computer disk or cassette tape) the
jacket should be stamped "confidential." A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The Record
Coordinator should also maintain a log which will include the
time, date, document name, and will identify persons checking out
and returning materials to the confidential file.

As soon as a hew record file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
list must be approved by the Waste Management Division Director
or the Environmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to access the
confidential files through the Record Coordinator. No one should
have access to the confidential files other than those identified
on the routine access list. For state or other federal agency-
lead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access
list procedures. '

This policy and procedure for privileged materials does not

fsupersed? any policy, and procedures established under the Freedom

of Information Act (FOIA), 5 U.S.C. §552, and EPA regqulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead
agency may respond to FOIA requests by telling a requester the
location and availability of the record file. Decisions

' regarding disclosures of materials under FOIA should be

coordinated among the various lead agency officials with access
to such materials.

I. Copying

‘

‘ chtibn 117(d) of CERCLA requires that ‘each document

‘developed, received, published, or made available to the public

under Section 117 be made available for public inspection and
copying at or near the site. Under Section 113 (k) (2) (B) of
CERCLA, these documents must also be included in the
administrative record file. .Under these provisions of CERCLA,
the lead agency must ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therefore, it is preferable
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that the record file should be located ip a facility which
contains a copying machine (e.g., a public library).

When the administrative record file is available at a
facility at or near the site and copying facilities are available
there, the lead agency may encourage the requester to make use of
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency may arrange for copying on
behalf of a requester at the regional or other central location.
The lead agency may ask that requesters arrange for copying by
contractors or commercial copy centers who then bill the
requester dlrectly :

The lead agency should follow the FOIA regulatlons at 40
C.F.R. Part 2, in determining the appropriate charge for copying.
Copying fees should be waived ‘for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 40
C.F.R. Part 2. Reproduction of photographs; microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the administrative record file
available:to ‘the public in microform.®® Use of micrographics can
significantly reduce: the space required to store administrative
record files: 1Ifi'addition; micrographics can simplify the tasks
of reproducing copies of the record file and transmission of the
record files to the local repositories. Any use of micrographics
should be conducted in an orderly manner consistent with records
management procedures. If using micrographics to maintain the
record files, the lead agency must provide a micrographic reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

Microform copies of original documents are admissable in
court if created in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. §1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, microform copies of administrative record documents

% see 40 C.F.R. §300.805(c).
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that are produced in the regular course of business are likely to
be admissible in court. ‘

The Office of Information Resources Management (OIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics should still comply with the remaining provisions
of Chapter 6 of the EPA Records Management Manual (7/13/84)

e P

K. Certlflcatlon

A certification as to the, completeness of the administrative
record must be performed when the record is filed in .court.
Appendlx K contalns a model court certlflcatlon.

When EPA 1s the lead'agency such certiflcatlon should be
signed by the-:Regional(Administrator's:designee, after ..
consultation .with ORC. ..Any .certification.of the. record\should be
made by program staff and not legalistaff. .The region may also
choose to have; thezAdminlstratL )RecerdzCoordlnator certify that
the record was complled and: maintalned in accordance with
applicable agency regulations and guidance.. -Such.certification
would attest that the record was compiled in accordance with
current agency procedures and would not;address the.completeness
of the record file.

If ‘a; state: or other federab'agencyriswthe leadzagency that
agency: ‘must  certify.that the.record:was compiled and:maintained
in accordance with applicable EPA‘requlations-and-guidance.
After the state or federal-agency' provides this certification,
the Regional Administrator’'s.designee should certify.as.to the
completeness of the record,masxprovided@inwAppendiqu.gqu

III. CONTENTS OF THE ADMINISTRATIVE RECORD

R l

A. Remedial Actlons oy

The administretivemrecord forfselection of. a remedial action
should consist of:
oY o RN I ST A & U RO B TS O SO SL SE S

o ‘documents whioh*wereaconsidered4or relied on- to select the

r‘“hl actiQn < and { t\ ¥ "‘}. doiE I T RA S SN

o documnnts which demonstrate the public's opportunity to
particiPate in and comment on the selection of the remedial
action.

-

%7 sSee 40 C.F.R. §§300.810 and 300.815.
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Below is a list of documents that are usually generated when
a remedial response action is selected. These documents should
be included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public's
opportunity to participate in and comment on selecting the
remedial response action should also be included in the record
file. Documents not listed below, but meeting the above
criteria, should be included.

Factual Information/Data

o Preliminary Assessment (PA) report;

o Site Investigation (SI) report;

o _Rembdial Investigation/Feasibility Study (RI/FS) work plan:
o Amendments to the final work plan;

o Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan;

o Sampling data: verified data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remedial action. Unvalidated data should be included only
if relied on in the absence of validated data (see note 9 at

page.10); e
o Chain of custody forms;
o ' Inspection reports:;
o Data summary sheets;
o Technical studies performed for the site (e.g., a ground-

water study):

o Risk evaluation/endangerment assessment and underlying
documentation (see section IIT.C. at page 29):

o Fact sheet or summary information regarding remedial action
alternatives generated if special notice letters are issued
to PRPs at an early stage of the RI/FS (see "Interim
Guidance on Notice Letters, Negotiations, and Information
Exchange," October 19, 1987 - OSWER Directive No. 9834.1);

o RI/FS (as available for public comment and as final, if
different); and
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Data submitted by the public, including PRPs.

Policy and Guidance

o

o

o

Public Participation (Include the documents that show the public

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin),
applicable or relevant and appropriate requirements (ARARSs)
(to the extent not in the RI/FS), cost effectiveness and
utilization of permanent solutions and alternative treatment
technologies;

Guidance documents (see section III.I. at page 37):; and

Technical literature (see section III.J. at page 38).

A e . i,
was notified .of site activity and had an opportunity to vl
participate in and comment on the selection of response action)
t [
) Community relations plan;
o Newspapef articles showing general community awareness;
(o} Proposed plan;
o Documents sent to persons on the community relations mailing
list and associated date when such document was sent:;
o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings and notices of
opportunities to comment;
o The community relations mailing list (including all known 'I'
.28
PRPs) ;
o Documentation of informal public meetings: information

generated or received during meetings with the public and

2 Individual names and addresses of members of the general

public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file. s
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memoranda or notes summarizing significant information
submitted during such meetings;

Public comments: complete text of all written comments
submitted (see also section III.D. at page 30);

Transcripts of formal public meetings: including meetings
held during the public comment period on the RI/FS, proposed
plan, and any waiver of ARARs under Section 121(d) (4) of
CERCLA;

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a remedial action; and

Responses to comments from the state and other federal
agencies.

Enforcement Documents (Include-if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to

liability)

o Administrative orders:;

o] .Co?sent decrees;

o Af}idavits containing relevant factual information not
contained elsewhere in the record file;

o Notice letters to PRPs;

o Responses to notice letters:

o} Section 104 (e) informatioh request letters and Section
122 (e) subpoenas; and

o Responses to Section 104(e) information request letters and

sgction 122(e) subpoenas.

Other Information

Index (see section II.D. at page 7);

Documentation of state involvement: documentation of the
request and response on ARARs, Section 121(f) (1) (G) notices
and responses, a statement of the state's position on the
proposed plan (concurrence, nonconcurrence, or no comment at
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the time of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section
IV.A. at page 42);

o health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR) (see section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV.D. at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision document
(inéludihg responsiveness summary) ;

o Explanations of significant differences (under“Section
117(c)) and underlying 1nformatlon, and

-

o Amended ROD and underlying 1nformation.

-The administrative record serves as an. overv1ew of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

o ' documents which were considered or relied on to select the
removal action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the removal
action, when appropriate.

Below is a list of documents that are usually generated when
a removal response action is selected. = These documents should be
included’ in the administrative record file if they are generated

‘and considered or relied on when selecting the removal action.

Documents that demonstrate the public's opportunity to
participate in and comment on the removal response action should
also be included in the record file. Documents not listed below,
but meeting the above criteria, should be included.

¥ gee 40 C.F.R. §§300.810 and 300.820.
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Factual Information/Data

o Preliminary assessment (PA) report:

o Site evaluation -(SI) report;

o EE/CA (for a non-timchritical removal action);

o Sampling plan; . |

o Sampling.data:* verif;cd\do£; obtained for the removal

action, or any data collected for previous actions such as
RCRA or other response:actions which are considered or
relied on in selecting the removal action. Unvalidated data
should be'included«only.if:relied on.;in the absence of
validated data (seenote 9 at.page 10);.

o Chain of custody forms N T o

o Inspectlon reports* A P ST T SR AR

o - Technical studies: performed.for.the.gita:;(e. gmw a ground
water study): N R

o Risk evaluatlon/endangerment assgssment and underlylng
documentatlbn, and o g e

L . .
Cogkver

o mw‘Data submltteduby the public,mnnglud;ng PRPs.f}H
),A'x [ TOBCERGRAFUL Y s s q RS I

Pollcy and Guldance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
spec1al coordlnatlon needs (e g., dioxin):

N \"

o Guldance documentSf(see section III. I. -at page 37): and
o Technical literature (see:seéction III.J. at page 38).
Public Paxticipation (Include the documents that show the public

was notified of site activity and had an opportunity to
participate in the response selection.)

o Community relations:plan:
o Newspaper artlcles showinq general communlty awareness; -
o Documents sent to persons on, the community relations mailing

list and associated date when such documents was.sent;
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o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment;

o The co§gunity relations mailing list (including all known
PRPs) ;
o Documentation of public meetings: information generated or

submitted during meetings with the public (including PRPs)
and memoranda or notes summarizing significant information
submitted during such meetings;

o Public comments: complete text of all writteﬁ comments
submitted (see section III.D. at page 30):;

o Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action; and

o Responses to comments from states and other federal
agencies.

Enforcement Documents (Include if the document contains
.information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection.of response action.
Do not #nclude enforcement documents solely pertaining to
liability)

o Administrative orders;
o Consent decrees:;
o Affidavits containing relevant factual information not

contained elsewhere in the record file:;

o} Notice letters to PRPs:;

% rndividual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file. ‘

28




A4

OSWER Directive No. 9833.3A-1
o Responses to notice letters;

o] Section 104 (e) information request letters and Section
122 (e) subpoenas; and

o Responses to Section 104 (e) information request letters and
Section 122(e) subpoenas.

Other Information

o Index (see section II.D. at page 7);
o) Documentation of state involvement (see section IV.A. at
page 42):;

e ATSDR health assessments, health studies, and public health
advisories (see section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see IV.D. at page 45).

Decision Documents

(o} EE/CA Approval Memorandum;

o Action Memorandum;

o  Amemded Action Memorandum; and .

o Other documents which embody the decision for selection of a

removal action.
" The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for orqanlzlng the
record file. Appendix C contains a model index.

c. Imminent and Substantial Endangerment

un ::g'SQction 106 of CERCLA, the EPA may find the existence
of an ’ t and substantial endangerment to the public health
or welfare or the environment because of an actual or threatened
release of a hazardous substance.

Determining the existence of an imminent and substantial
endangerment is an important component in selecting the response
action. Therefore, all documents considered or relied on in
making that determination, including any risk assessment, and its
supporting documentation, must be included in the administrative
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record file.}' If there is proper documentation of the
determination of an imminent and substantial endangerment in the
record file, judicial review of that determination in an action
under Section 106 of CERCLA should be limited to the
administrative record.

D. Public Comments

The administrative record file should document the public's
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documents
related to the opportunity to participate (e.g., notices and fact
sheets), and relevant written comments and 1nformatlon submitted
by the public (e.g., reports and data).

PubTic requests for information (e.g., Freedom of
Information Act (FOIA) requests for copies of reports), need not
be included in the record file. ’ -

o
-

The' lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commenter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to writing where the lead agency will want to rely on
the comment.

The: lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after
receiving the comment, or even by changes in subsequent versions
of documents. If the lead agency prepares a written response to
a comment, the comment and response should be included in the
record flle.

The lead agency may notify commenters that comments
submitted prior to a formal public comment period must be
resubmitted or specifically identified during the public comment
period &p order to receive formal response by the lead agency.
Alternatively, the lead agency may notify a commenter that the
lead agency will respond to the comment in a responsiveness
summary prepared at a later date. The lead agency, however, has

3" see "Guidance on Prebaring Superfund Decision Documents:

The Proposed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendment," OSWER Directive No.
9355.3-02, June 1989,
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no duty to respond to any comments received before the formal
public comment period, or to respond to comments during the
public comment period until the close of the public comment
period.

The lead agency, however, is encouraged to consider, respond
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments may provide important information
for the selection decision, and early consideration provides the
public (and, partlcularly, PRP's) with additional informal
opportunities for participating in the decision making process. 32

All comments received by the lead agency during the formal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanation should be
placed in the record file explaining why such comments were not
included. Comments received during the formal public comment
period must be addressed in the responsiveness summary (included
with the ROD in remedial response actions). The responses may be
combined by subject or other category.in the record file.

Comments which are received after the formal comment pericd
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as pOSt*deClSlon information (see
section III.N. at page 40) :

i

Comments received after the dec1510n document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
III.N. at page 40).

’

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. .The following
additional information, however, may. assist the lead agency where
there i- enforcement activity. » . _

E.1l. Negotietion Documents

During negotiations with the lead agency, a potentially
responsible party (PRP) may produce documents and claim that they

2 gcee 40 C.F.R. 8§300.815(b), 300.825(a)(2) and (b) (2).
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constitute: confidential business information (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, those documents are not part of the
administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should

- be summarized and the summary included in the publicly accessible

portion of the record file (see section II.H. at page 19). If
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

R

E.2. PRP-Lead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generatéd during the RI/FS to the lead agency. Technical
information includes work plans, sampling data, reports, and
memoranda. The lead agency, and not the PRP, will establish and
mairitain the administrative record file (see "Interim Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and Feasibility Studies," May 16, 1988, OSWER.
Directive No. 9835.1a and "Model Administrative Order on Consent
for Remedial Investigation and Feasibility Study," January 30,
1990, OSWER Directive No. 9835.10.)

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on what
documents comprise the record file, because of, among other
things, the potential for a conflict of interest.

E.3. Administrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior
to selection of the response action (e.g., ordering a PRP to
conduct the RI/FS), should be included in the administrative
record file. Administrative orders or consent decrees issued
after the signing of the ROD or the action memorandum should not
be included in the record file, unless the consent decree or
administrative order meets the criteria for the inclusion of
post-decision documents in the record file (see section III.N. at
page 40). Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsewhere in the record file.
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The issues relating to administrative records for
administrative orders and de minimis settlements are not
addressed by this guidance.

F. Excluded Documents

Certain documents should not be included in the
administrative record file because they are irrelevant to the
selection of the response action.” Documents should be excluded
from the record file' if they' were'not considered or relied on in
selecting the response’ action.

Material Beyond the''scope of’ the record file should:be kept
in separate files maintained at' the regional office or other
central location. These files need not be made publicly
availabLe, although many’of“the ‘documents- in the files may be
available to the puﬁlﬁdaif’requested under: FOIA: ' -

Y §o ST LS E N Iy &

Examples pf ‘documents’ that are drrelavant to the deciSLOn on
selecting ‘a‘respofise ‘action mayinclude Hazard Ranking' System
(HRS) scbring“ﬁ%ékaqes ‘eontradtor: work -assignments, cost
documentatidn' (asWoppOBed)to ‘cost ‘effectiveness:dinformation), and
National Priorities List (NPL) deletidn information. If,
however, these documents contain information that is considered
or relied on in 'the responSe actionselection and is not
contained élséwliére in-the racord file, then ‘the documents should
be 1nc1uded in:the record file. ! . e :

SRV & R S Jﬁﬁ‘mjﬂh”mﬂ I . :
~”"Inférmation‘reQardinq PRP’hiability is generally not
included in the record fileifor selection . of the response action
except to thé extent such information . (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to:PRP liability, :however, should be

.compiled and maintained in the regional office or other central

location so that they are avajilable at the.time of notice to PRPs
or referral of any litigation.

Y D N
G. Draft DOCumenﬁs and Intetnal Memoranda

In g.nor&l’ onlY final documents should beuincluded in the
administy¥ative recorid:filei'; Theirecord. ' filéshould:not:include
preliminexy documents &uchtas:draftscand:internal. memoranda.
Such documents are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents are, therefore, not
considered or relied on'in ‘making the response action decisien.

Drafts (or portions of them) and” internal memoranda should
be included, however, in-three'dinsgtances: ''First, if a draft
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document or internal memorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This may occur if the draft contains
factual information which was relied on but is not included in a
final document, a final document does not exist, or a final
document did not exist when the response decision was made.

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the support
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft document
or the memorandum and comments on that document should be
included in the record.file.

Third, if a draft document or internal memorandum explains
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g., the scope of a site investigation or the identification of
potential ARARs), the document should be placed in the record
file, even though the document was signed by a person other than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should also not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and
internal memoranda may also be subject to claims of privilege
(see section III.H., below).

H. Privileged Documents

Some documents in the administrative record file may be
protected £Fom public disclosure on the basis of an applicable
privilege. Any documents which are considered or relied on in
a response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidefitial portion of the record file (see section II.H. at
page 19).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

3 see 40 C.F.R. §300.810(c).
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record file. This can often be accomplished by deleting or
redacting the privileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selection of
a response action. The head of the office responsible for
developing the document in question should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived and
the document becomes a public document, it must be disclosed to
any requester. 1In light of the potential for waiver, it is
important  that personnel not release potentially prlvileged
documents to any party without consulting with ORC.

Dellberatlve Process

The deliberative process privilege applies to pre-
decisional, deliberative communications that express opinions,
advice, and ‘recommendations of staff to other staff or
management.- The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

o .

In general, if a document contains factual information
forming the basis for the selection of the response action, the
factual portion should be included in the record file.

Use of the deliberative process privilege should be balanced
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the gavernment. Specific procedures exist for assertion of
the delihlrative process privilege, which include consulting with
ORC.

Confidential Business Information (CBI)

The EPA must withhold from the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section 104(e) (7) of
CERCLA greatly restricts the assertions of confidentiality clains
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by PRPs at CERCLA sites. The dec¢isionmaker should attempt to
avoid using CBI in making response action decisiops and can do so
in most cases by using other information instead. Where the
decisionmaker must use CBI in making its decision, 40 C.F.R. Part
2 and Section 104 (e) (7) of CERCLA will apply and such information
should be placed in the confidential portion of the.
administrative record f11e

Attorney Work Product

This exclusion applies' to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by antattorney or under an attorney's
superv1sion, inpluding repbrts pfepared by a-consultant or
program employee, Litiqétion heed not'have commericed but it must
be reasonably)gontempléted“‘ These documents generally relate to
enforcement’' or 'defénsibil iiy of a' ‘decision and' are not: considered :
or relied on in selecting a tesponse ‘action. These documents \17
should not, therefore, be in the administrative record file. o

. Lo wy';,“:“«ff ot B R RO

Attorneyhclient Communicaticn ,

o The attorneywclient privilege applies to confidential
communicationé madé in connection WitH /securing ‘or rendering
legal adv1ce.x‘The privrlegefis limited to communications where
there was an 1n€ention to'keep the information confidential

Personal Privacy ‘ awwwfﬁw - _vi~l;mm “n

This exemption cbvers information about individuals in
personnel medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion'of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from thé public portion of the
administrative record file under this exemption.  Often,
information subject to thé& protection under the personal privacy "r
priVilege can be redacted from the document: and the redacted
version can be placed 4n’ the public portion of the record file.

State Secrets L “3‘fi“ Mf‘*,f‘ VﬂL, P g
. A% P S R R R AV WA S A ’

Thé' lead’ a@enéy isauthorized to exclude from public
scrutiny information which, if released, would harm national
security or interfere with the»government's ability to conduct
foreign relations. This‘privilege could be particularly
important where the PRP is a federal agency or a contractor for a
federal agency. In'the case’ of a’ ‘federal facility Cleanup, an

v e

% see 40 ‘c.'r“.‘"R‘." §‘3bo;81‘o'(d)”.‘” :
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Inter-Agency Agreement should spell out procedures for asserting
this privilege.

Conf1dent1al Informant

Statements obtalned from witnesses who have been granted
confidentiality may be privileged. .

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
partlcular types of matters to be withheld.

[
PRI

I. Guidance. Documents

Guidance documents, or,pprtlons of guldance documents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any gquidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically included in the record file.

Certain guldance documents, however, do not have to be kept in
the record file.. Guidance documents not generated for the
particular site, for which the record is belng comp;led may be
kept in+a compendium .of.guidance documents_maintained at the
regional office or other central location.

Each Region should maintain a compendium of guidance
documents which are frequently used in selecting response
actions. As with an administrative record file, the compendium
of guidance documents must be available to the public, but only
at the regional office or other central location. The record
file located at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendium of guidance
documents. If a guidance document maintained in the compendlum
is considered or relied on when making a response action
decision, the index to the record file must list the document and
indicate its location and availability. See also Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the

3 see 40 C.F.R. §300.805(a)(2).
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index to the record file. 1In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical Literature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical‘ literature not specifically generated
for the site which is not publicly available should also be
included in the site~specific record file. Such documents
include technical journals and unpublished documents that are not
available through’ the lerary of Congress or not c1rculated to
technical llbraries.

Publlcly avallable techn1cal llterature not generated for
the ‘site, However, need not be located at or near the site or at
the regional office or other central location if the documents
are referenced in the index to the record file. These
documents do not have to-be physically included in the record
file," un ‘ess requested because they are ‘already available to the

- public. *®¥copying such*documents creates a‘significant burden to

the lead agency and copyright laws may pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR toxicological profiles, and
artlcles from technical journals.

If technical literature is listed in a blbllography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed oop.ratoly in the index.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file and made available upon request.

Printouts or other documents produced from the models and

databases should be physically included in the record file if

3 see 40 C.F.R. §300.805(b) (3).
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such documents contain information which was considered or relied
on in selecting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For example,
the NCP and other regulations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

Copies of the actual standards (statutes or regulations) .
comprising federal and state ARARs should be physically included
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered"), may not be easily
accessible. If such documents.are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(HRS) scoring package and comments received on the listing, need
not be included in the record file for selection of a response
action, #The NPL docket:contains information;relevant to the
decision to list a site, which may be irrelevant to the decision
on response action selection.

_ Documents in the NPL docket which contain sampling data or
other factual information which was considered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRA Documents

If am action is taken under CERCLA at a site with a history
of Resource Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA. Facility Investigation (RFI), Corrective
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Measures Studies (CMS), or ‘responses to RCRA information
requests) .

Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, quantity of wastes, and observations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained only at the regional office or other
central ‘location. o

In general, post-decision documents should not be added to uiv?
" the administrative record file. Since the record file contains ’
the information which was considered or relied on in selecting
the response action, documents generated or received after
selectinig the response action. are:not relevant to that response
decision and should not be included in the record file. Such
documents may, however, be relevant: to later response selection
decisions and, if so, should be included in the record file
pursuant ta Sectlon 300.825 of the NCP. -

o Da&uments kept%in the post-decision document flle may be
added to the record file in the situations described below:

o Where a decision document does not address or reserves a
portion of the decision to be made at a later date.’ For
example, a decision document that does not resolve the type

- of treatment technology. In such cases, the lead agency
should continue te add documents to the record file which ‘.r
form the basis for the unaddressed or reserved portlon of
the decision;

o Where tafre is a significant change in the selected response
action. Changes that result in a significant difference
to"s basic feature of the selected remedial action (e.g.
timing, ARARs), with respect to scope, performance, or cost

% 40 c.F.R. §300.825(a) (1).
3 40 C.F.R. §300.825(a)(2)."  See 40 C.F.R. §300.435(c) (2) (i).
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may be addressed in an explanation of significant
differences. Section 117(c) of CERCLA states:

(a)fter adoption of a final remedial action plan -
(1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made.

The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and the lead agency responses to any significant
comments. A formal public comment period is. not required
for an explanation of significant differences;

Where the changes are so significant that. they fundamentally
alter the very nature or basis of the overall response
action. %ych changes will require an amended decision
document. The Region will decide whether a change to a
response action is considéred a significant or.a fundamental
change for purposes of addressing the change (see Chapter 8

. of "Interim Final Guidance on Preparing Superfund Decision

4 Doguments: The!Proposed Plan.and”Record of Decision," June

1989, OSWER Directive No. 9355.3-02).

When the decision document is amended, the amended decision
document, the underlying documentation, any significant
comments from the public, and the lead agency's responses to
any significant comments, should be included in the record
file. ﬁpD amendments will require a formal public comment
period;

Where comments containing significant information are
"submitted by interested persons after the close of the
public comment period. The lead agency must consider such
comments only to the extent that the comments contain
significant information not contained elsewhere in the
record file which could not have been submitted during the
public comment period and which substantially support the

3 40 Cc.F.R. §300.825(a) (2).
“ 40 C.F.R. §300.435(c) (2) (ii).
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need .to significantly alter the response action.*

Documents meeting this .test, should be included, in the record
file, along with the lead agency's responses to the
51gnificant comments, whether or not such information
results in a change to the selected decision. In this case,
the comments and the’lead agency responses to such comments,
including any supportlng documents, should be included in
the record file; and .

o Where the lead ageﬁcy holds publlg comment periods after the
selection of the response action. .~ The lead agency may
hold additional- public comment periods or extend the time
for submission: ofapublic,qomment on any issue concerning
response selection. Such comment should be limited to the
issues for.which theilead:agency,requested additional
compent. All;comments resppnsive to .the. request submitted

,~during such/¢Omment»per19gs;ﬁglongzw;th anxwppbllc notices

- of the commennxperioq,qtggnscripts of. publlc ‘meetings, and .
lead agency-responses-to:the: cemments, should be placed in \*;:
the«record flle.wu«~ym;4m Mriogeen s GRead e i il -

- IV.v“INVOLVEMENT OF:. OTHERiPARTIES/ e

E £ x ! Loy Y
Skt mmu B e

“A. ;;States ,;

‘A.1l. State InVolvement inuFederal,Lead Sltes,,

A S

: ' e

VAN The admlnlstratlve record, fpr gederal lead site must

. reflectigthe state!sh@ppertunityﬂgewbe invo;yequlnxselectlng the
response action.: . The. record. for: asremedlaluaction should include
documents that reflect at least the following state participation
or the opportunity- fcr state part1c1patlon. »

A P oy s
0.~ Letter to state requestlng Ldentiflcatlon ef\ARARs and the
« final response fronm:state: 1dentify1ng ARARSs (and
certification: from. the state); . - A .’

o Comments, or the opportunity to comment, on a proposed
finding or decision to.select: a response. action not
attaining a:level; or,standardtof control atﬁleast equivalent
to a state: ARARmv b '
: vE oL S N S BTSSP )

“ 40 C.F.R. §300.825(c).
“2 40 c.F.R. §300.825(b).
“ see also Sectioni121(f) of CERCLA
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o Comments, or the opportunity to comment, on the final draft
RI/FS, the proposed plan and EPA responses to the comments;

o Significant post-decision comments by the state and EPA
responses to the comments (place in the post-decision
document file for possible inclusion in the record file -
see section IJI.N. at page 40).

The administrative record for a removal action should
reflect any state participation, especially any state comments
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of a
proposed action or the identification of potential ARARs). Any
preliminary deliberations between the state and EPA relevant to
the response selection need not be part of the record file if
superseded by documentation of the state's final position.

The govethinqvbody of an .Indian tribe shouid be afforded the
same treatment as: a state in accordance with Section 126 of
CERCLA.

A.2. Federal Involvement in State-Lead Sites

Where a state has been officially designated the lead agency
for a CERCLA site, the state must co pile and maintain the
wadmlnxsgrative record. for. that site, ?n .accordance .with Section
113(k) of CERCLA and Section 300. 800 of the NCP. Since EPA has
ultimate respon51b111ty for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and
maintaining the record. 1In such cases, EPA must assure that the
record file forms a complete basis for the selection of the
response action.

The state as lead agency must maintain the record file at a
state office (e.g., the state's central environmental agency
office) and at or near the site. At a minxmum, the state as lead
agency alseo must transmit a copy of the index, the RI/FS work
plan, the RI/FS released for public comment, the proposed plan,
and any public comments received on the RI/FS ‘and the proposed
plan to the appropriate EPA Regional office.* These documents
should be transmitted to EPA as they are generated or received.
Transmittal of the index will not suffice. In addition, other
documents may be requested by EPA on a case-by-case basis.

“ See 40 C.F.R. §300.800(c).
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The Superfund Memorandum of Agreement (SMOA), or Cooperative
Agreement (CA), must address the administrative record
requirements. The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the (remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.R. Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state [environmental agency] office, and at or near
the site. In addition, the state must submit copies of
thg index, the RI/FS workplan, the RI/FS released for
public comment, the‘proposed plan, and any public
comments received on the RI/FS and proposed 'plan to the
EPA Regional office, as they are added to the jr-
admlnlstratlve record file. In addition, the state '
must submit other documents that are requested by EPA.
The state shall comply with Seétion 113:'0f CERCLA and
any applicable regulations. EPA may require the
retention of other documents for cost recovery
purposes. '

The record file compiled by the state should reflect EPA's
part1¢1patlon comments, concurrence; and disagreements at the

‘same étﬁges as are® fequired for state involvement in a federal-

lead site. The state must place in the record file any documents
submitted by EPA for inclusion in the record file.

B. Federal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a federal facility must include all documents considered
or relied on in selecting a response action, including documents
submittoﬁ by EPA on the selection of the response action. The
federal“agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public part1c1patlon requirements in
Sections 113 and 117 of CERCLA.

¥ see 40 C.F.R. §300.800(b).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. 1If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a federal.facility, EPA must
participate in compiling and maintaining the record. 1In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,
the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the proposed
plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regional office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the index will not suffice. 1In addition, other documents may
be requested by EPA on a case-by-case basis. Inter-Agency
Agreements (IAGs) should spell out procedures for compiling and
maintaining the record.

C. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and .subsequent health .assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file. '

In the event that the ATSDR health assessment and EPA's risk
assessmemt appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

D. Natural Resources Trustees

Section 122(j) (1) of CERCLA requires that the EPA give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). 1In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied on.
in selecting a response action should be included in the record
file.

In the event that the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file.

V. DISCLAIMER

The policies and procedures established in this document are
intended:solely for the guidance of employees of the U.S.
Env1ronm§ntal Protection Agency., They are not, intended and
cannot be relied upon to create any rlghts, substantive or
procedural, enforceable by any party in lltlgatlon with the
United'States. EPA reserves the right to act at yvariance with
these policies - and procedures and to change them. at any time
without public notice. .

VI. FURTHER INFORMATION

For further information concerning this memorandum, please
contacti Gary Worthman in the Offlce of Waste Programs Enforcement

' ati FTS %R02) 382-5646. .
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GLOSSARY

Administrative Record: as used in this guidance, the body of
documents that were considered or relied on which form the basis

for the selection of a response action.

dm;nistrat;vg Record File: as .used in this guidance, the

ongoing collection of documents which are anticipated to
constitute the administrative: record when the selection of
response action is made. :7 :

ARAR: applicable or: relevant'and appropriate requirements (see
Section 121(d) of ‘CERCLA) ¥ e

ATSDR: Agency for Toxic SuBstanéef&nd'Disease Registry. .

CA: cooperative agreement (entered into-with:a state or local
government to transfer funds to conduct response activ1t1es)
B S A A T AR R I N T AN S T
CBI: confidential business information.
S N T R },4;-‘_'- o L

CERCLA: COmprehens1ve Environmental Response, Compensation, and
Liability Act of 1980, as: amendedrby ‘the’ Superfund : Amendments and
Reauthorization Ac¢t of 1986" (alsd known* as Superfund)

o

" C.F.R:.: Code of Federal Requlations.

TR M 34

CMS: corrective measure study (RCRA corrective action document
equivalent to an FS). SIS ; _

CRC: Community Relations Coordinator.
CRP: community relations plan. -

Document: as used in this guidance,  includes writings, drawings,
graphs, charts, photographs, and data compilation from which
information can be obtained. It does not, however, include
physical sanmples.
G NS G e e e g
DOJ: Department of Justice.
RS}

EE/CA: enqineerinq evaluation/cost anale1s (removal document) .
EPA: United States Environmental Protection Agency.
ESD: Environmental Services Division. @

: post-ROD document

' na 10 k int FFa
described in Section 117(c) of CERCLA.
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OIA: Freedom of Information Act.

)

)

SP: field sampling plan.

fes]

RS: Hazard Ranking System.

()

G: inter-agency agreement (made with a federal agency).

e : the agency that provides the 0SC or RPM to plan and
implement a response action under the NCP.

E

NCP: National 0il and Hazardous Substances Pollution Contingency
Plan, as revised on March 8, 1990 (55 FR 8859).

NPL: National Priorities List.

OE: EPA Office of Enforcement. ~
OERR: EPA Office of Emergency and Remedial Response.

OIRM: EPA Office of Information Resources Management.

Operable Unit: a discrete’action that comprises an incremental
step toward comprehensively addressing site problems (see section
300.5 of the NCP).

ORC: .EPA Office of Regional Counsel.

0SC: On-Scene Coordinator (project manager for a removal action)
OSWER: EPA Office of Solid Waste and Emergency Response.

OWPE: EPA Office of Waste Programs Enforcement.

PA: preliminary assessment.

PRP: potentially responsible party.
QAPP: quality assurance project plan.
RA: remedial action.

RCRA: the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act.

RD: remedial design.

RI/FS: remedial investigation/feasibility study.
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RFA: RCRA facility assessment (RCRA document, equivalent to a
PA/SI).

RFI: RCRA facility investigation (RCRA corrective action
document, equivalent to an RI).

ROD: Record of Decision (documents the selection of a remedial
action).

RPM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

ite File: the file containing all site documentation.
8I: site investigation.
SMOA: Superfund memorandum of agreement (made with a state).
: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as

requested by the lead agency. The support agency may also concur
on deci%ion documents.
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SECTION 113 (J) OF CERCLA

(j) JupiciaL REVIEW.—

(1) LimrraTioN.—In any judicial action under this Act, judi-
cial review of any 1ssues concerning the adequacy of any re-
sponse action taken or ordered by the President shall be limit-
ed to the administrative record. Otherwise applicable princi-
ples of administrative law shall govern whether any supple-
mental materials may be considered by the court.

(2) StANDARD.—In considering objections raised in any judi-
cial action under this Act, the court shall uphold the Presi-
dent’s decision in selecting the response action unless the ob-
jecting party can demonstrate, on the administrative record,
that the decision was arbitrary and capricious or otherwise not
in accordance with law.

(3) ReMepY.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with law, the court shall award (A) only the re-
sponse costs or damages that are not inconsistent with the na-
tional contingency plan, and (B) such other relief as is consist-
ent with the National Contingency Plan.

(4) PROCEDURAL ERRORS.—In reviewing alleged procedural
errors, the court may disallow costs or damages only if the
errors were so serious and related to matters of such central
relevance to the action that the action would have been signifi-
cantly changed had such errors not been made.
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(k) ADMINISTRATIVE RECORD AND PARTICIPATION PROCEDURES.~—
(1) ADMINISTRATIVE RECORD.—The President shail establish
an administrative record upon which the President shall base
the selection of a response action. The administrative record
shall be available to the public at or near the facility at issue.
The President also may place duplicates of the administrative
record at any other location.
(2) PARTICIPATION PROCEDURES.—

(A) REmovaAL ACTION.—The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
United States Code establishing procedures for the appro-
priate participation of interested persons in the develop-
ment of the administrative record on which the President
will base the selection of removal actions and on which ju-
dicial review of removal actions will be based.

(B) REMEDIAL ACTION.—The President shall provide for
the participation of interested persons. including potential-
ly responsible parties, in the development of the adminis-
trative record on which the President will base the selec-
tion of remedial actions and on whick judicial review of re-
medial actions will be based. The procedures developed
under this subparagraph shall include, at a minimum,
each of the following:

(1) Notice to potentially affected persons and the
public, which shall be accompanied by a brief analysis
o;ihe plan and alternative plans that were consid-
e

(ii) A reasonable opportunity to comment and pro-
vide information regarding the plan.

(iii) An opportunity for a puglic meeting in the af-
fected area, in acco ce with section 117(aX2) (relat-
ing to public participation).

(iv) A response to each of the significant comments,
criticisms, and new data submitted in written or oral
presentations.

(v) A statement of the basis and purpose of the se-

F : . u.t' this sub h, the administra

or p 0 paragrap e inistrative
recordmm include all items developed and received
under this subparagraph and all items described in the
second sentence of section 117(d). The President shall
mulgate regulations in accordance with chapter 5 of title 5
of the United States Code to carry out the requirements of
this subparagraph.

(C) INTERM RECORD.~Until such regulations under sub-
peragraphs (A) and (B) are promulgated, the administra-
tive record shall consist of all items developed and re-

_ceived pursuant to current procedures for selection of the
response action, including procedures for the participation
of interested parties and the public. The development of an
administrative record and the selection of response action
under this Act shall not include an adjudicatory hearing.

(D) POTENTIALLY RESPONSIBLE PARTIES.—The President
shall make reasonable efforts to identify and notify poten-
tially responsible parties as early as possible before selec-
tion of a response action. No in this paragraph shall
be construed to be a defense to liability.
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MODEL FILE STRUCTURE

This model file structure may be used to compile an
administrative record file for a remedial action, a removal action,
or a combination of both remedial and removal actions. If the
record documents a remedial action decision, section 2 of the file
will contain only those removal action documents which (a) predate
the remedial record of decision and (b) are relevant to the
selection of the remedial action. If the record documents a removal
action decision, sections 3, 4, and 5 of the file will contain only
those remedial action documents which (a) predate the removal action
memorandum and (b) are relevant to the selection of the removal
action.

Justification is unnecessary for file categories without any
documents. Those categories should be left out of the index.

A document should be filed in only one category, even if it
falls into more than one category. It may be referenced in another
category. If necessary, additional subcateqorios may be developed
to accommodate documents not falling in.any of the defined
subcategories. Avoid adding categories of miscellaneous documents.

The correspondence subcategory can include comments and
responses spec1f1c to the category. If the comments and responses
are qeneral in nature or address more than one cateqory, they may be
included in the public participation category.
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INDEX (FIRST DOCUMENT]

1.0 SITE IDENTIFICATION

1.

1.2
1.3
1.4
1.5

1

Background - RCRA and other information
Notification/Site Inspection Reports
Preliminary Assessment (PA) Report

Site Investigation (SI) Report

Previous Operable Unit Information

REMOVAL RESPONSE

2.
2.
2.
2.
2.
2.

1l
2
3
4
5
6

Sampling and Analysis Plans

Sampling and Analysis Data/Chain of Custody Forms

EE/CA Approval Memorandum (for non-time-critical removals)
EE/CA

Action Memorandum

Amendments to Action Memorandum

REMEDIAL INVESTIGATION (RI)

3.
3.
3.
3.

1
2
3
4

Sampling and Analysis Plan (SAP)

Sampling and Analysis Data/Chain of Custody Forms
Work Plan

RI Reports

FEASIBILITY STUDY (FS)
4.1 ARAR Determinations

4.
4.

2
3

4.4

FS Reports
Proposed Plan
Supplements and Revisions to the Proposed Plan

RECORD OF DECISION (ROD)
5.1 ROD
5.2 Amendments tc ROD

5.

3

Explamations of Significant Differences

STATE COORDINATION
6.1 Cooperative Agreenments/SMOAs
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er-.f.zation of APARS

7.0 ENFORCEMENT

.1

N N e e

2
3
.4
S
6

Enforcement History
Endangerment Assessments
Administrative Orders
Consent Decrees
Affidavits

Documentation of Technical Discussions with PRPs on
Response Actions

Notice Letters and Responses

8.0 HEALTH ASSESSMENTS

8.1
8.2

ATSDR Health Assessments
Toxicological Profiles

9.0 NATURAL RESQURCE TRUSTEES

10.0

11.0

9.1
9.2
9.3

10.1
10.2
10.3

10.4
10.5
10.6
10.7
10.8

11.1
11.2
11.3

Notices Issued
Findings of Fact
Reports

PUBLIC PARTICIPATION

Comments and Responses

Community Relations Plan

Public Notice(s) (Availability of the Administrative Record

‘File, Availability the Proposed Plan, Public Meetings)

Public Meeting Transcripts
Documentation of Other Public Meetings
Fact Sheets and Press Relesases
Responsiveness Summary

Lata Comments

TECEMICAL SOURCES AND GUIDANCE DOCUMENTS

EPA Headquarters Guidance
EPA Regional Guidance

State Guidance
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APPENDIX C

MODEL INDEX

Attached is an excerpt of the Index of documents included in
the Administrative Record for the lLove Canal site. The Index lists
the documents according to the EPA file structure (category number).
The Index includes the following information fields:

DOCUMENT NUMBER.... -

RECIPIENT..........
DATE.."..."......

TYPE--o‘rtcol-v'_cbro.-

CATEGORY,.I....‘.".. .

indicates the first and last page numbers of
the document. Both page numbers will be the
same for one-page documents. In this
particular index, the document number
consists of a three letter site code
followed by microfilm reel and frame
numbers.

indicates the title or an enhanced
description of the document in parentheses.

indicates the author:Ot’primary originator
and tho author s corporate affiliation.

indicatcs the addrqs:oo or primary recipient

and chc addrcssoc 8 corporate affiliation.

indicatns docuncnt date by npnth/day/year
YAe n.ans no dhto was availablo.

windic;tcs the docnn.nt typo.

indicates the EPA file structure number.
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APPENDIX D

MODEL POSITION DESCRIPTION FOR ADMINISTRATIVE RECORD COORDINATOR -

INTRODUCTION

The incumbent serves as an Administrative Record Coordinator in
one of the Regional offices of the Environmental Protection Agency
(EPA). (Each Region may want to add an introduction to Superfund
and the Regional office here.] The incumbent is responsible for
compiling and maintaining administrative record files for CERCLA
(Superfund) response action decisions.

Section 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response action
is based. Such a record is a compilation of all documents which the
Agency considered or relied on in making its response action
decision. Judicial review of any issues concerning the adequacy of
any response action decision is limited to the administrative
record. Public participation in the development of the record is
required by law.

Establishment of thorough and complete administrative records is e
essential to EPA's Superfund program. Administrative records which 3
include public participation and withstand judicial scrutiny allow -
EPA to meet its goals and cbjectives.

The incumbent will be responsible for compiling and maintaining
administrative records for large numbers of Superfund sites. Each
record requires coordination with many people including: Federal
staff, state and local officials, private contractors, the general
public and potentially responsible parties. Further
responsibilities include deliberations over which materials to
include in each record and requirements for dealing with privileged
materials. ‘

MAJOR DUTIES AND RESPONSIBILITIES

1. The incumbent is responsible for compiling and maintaining all
- of the administrative records for selection of CERCLA response
actions for a Regional office of the EPA. The incumbent must ‘
have complete knowledge of all rules and procedures governing
developmant of the administrative record files.

2. Receives aad reviews all documents submitted by the Remedial
Project Mimager (RPM), On-Scene Coordinator (08C), Office of
Regional Counsel (ORC) and other appropriate staff for inclusion
in the administrative record files. The incumbent will
coordinate wvith staff responsible for deciding what documents
are included in the record and will arrange for adding documents
to the record file.
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Compiles the administrative record file for each CERCLA
response action. This includes logging the receipt of each
document, maintaining a central master file of documents,
redacting information from privileged documents as directed
by ORC, maintaining any privileged portions of each record
using Agency security measures, arranging for copying of
documents in each record and transmitting the documents to
appropriate repositories.

Coordinates the compilation of the administrative record
files with state and federal agencies. This includes
receiving records maintained by state and federal agencies
and notifying appropriate personnel of these records for
their review.

Maintains and updates (monthly) an index of each
administrative record file in conformance with Agency
guidelines.

Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and
maintaining a log of persons reviewing documents. The
incumbent will have to respond to phone calls and visitors
wanting information on and from the record. These functions
will be coordinated with the Office of Public Affairs and
Superfund Community Relations Coordinators.

-

Maintains the Regional Superfund Central Library of guidance
documents and technical references.

CONTROLS QVER WORK

The incumbent works under the general supervision of the

(Hazardous Waste Branch Chief]. An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Adainistrator.
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COMPENDIUM OF CERCLA
RESPONSE SELECTION .
GUIDANCE DOCUMENTS

USERS MANUAL

U. S. ENVIRONMENTAL PROTECTION AGENCY
OFFICE OF WASTE PROGRAMS ENFORCEMENT

MAY 1989

59

>




TABLE OF CONTENTS

] INTRODUCTION o . B
20 OVERVIEW OF COMPENDIUMUSE .. .. ... .. . .. D
| USE BY EPA PERSONNEL ... . .. .. .. .. z
::  CSEBYTHEPUBLIC .. ... ... ... o B
3.0 STRUCTURE OF THE COMPENDIUM . . . . ... ... .. . . . ... 3,
30 FILESTRUCTURE ... ..o »
32 INDEX STRUCTURE .. ....... . .l .l lioooomewwemirite 5
40 UPDATING THE COMPENDIUM . ... ................ ... ... . 3]
4.1 REGIONAL INPUT .. .. .. {5,
42 KEEPING THE COMPENDIUM CURRENT . . . .=~ y
LIST OF TABLES
3-1  COMPENDIUM CATEGORIES AND NUMBER SERIES .................. .. "4
Appendix
(A)  REGIONAL COMPENDIUM LOCATIONS AND ADMINISTRATIVE RECORD
COORDINATORS
(37 cosgfunmm OF CERCLA RESPONSE SELECTION GUIDANCE DOCUMENTS
IN o

60



1.0 INTRODUCTION

This manual describes how to use the "Compendium of CERCLA Response Selection
Guidance Documents' (Compendium). Each U S. Environmental Protection Agency EPA)
Regional Office maintains 1 compendium of guidance documents frequently used during
Jevelopment and selection of response actions under the Comprehensive Environmental
Response, Compensation. and Liaability Act (CERCLA).

EPA Headquarters useql;’cye;a}l sources to develop the initial Compendium. These sour:ss
included a pamphlet titled “Selected Technical Guidance for Superfund Projects® (OSWER
Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservation and
Recovery Act (RCRA), and Ent‘orcement dockets the Hazardous Waste Collection Database; and
any existing regional compendxums The doéuments in the Compendmm are referenced in
administrative records for decmons on sélecuon ot' respon:e actions.

DTS ¥ ORI i I

The administrative record described here s the body of documents that form the basis for
selection of a CERCer response acuon Esnbhshmcnt of the administrative record is required
by §113(k) of CERCLA. An admmumuvc record is the compilstion of documents considered or
relied on by EPA in making a decision. Documents that EPA anncxpam w:ll be included in the
administrative record when the decmon oa1 mpom 9cuoq nlcctxon u made, are referred to as
the admmxsﬁhnvo itedbrd file.* Guiddncc &ocuthenn. or pomons of gundancc documents, that
are considered or relied on in selecting 2 CERCLA response action should be part of an
administrative record file. -

o

- Certain frequently uséd guidance documents may be referenced in the index to an
administrative record but not physically included in the administrative record file. The reference
should indicate the title and location of any documents included in the administrative record but
maintained in the Compendium, which is kept at a central regional location. If a guidance
document that is not listed in the Compendium is considered or relied on in selecting the response
action, the doswment must be physically included in the sdministrative record file. The ®
Compendium “m the burden of copying and storing multiple copies of frequently used
guidance documsnss.

Section 2.0 of this manual briefly discusses use of the Compeadium by EPA personnel and
the public. Section 3.0 discusses the Compendium's file and index structure. Documents in the
Compendium are filed in three-ring binders and listed on an index which is generated by and

- &
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maintained on a computer database. Procedures for updating the Compendium are presented .a
Section 4 0.

20 OVERVIEW OF COMPENDILM USE

The Compendium is intended for use by two groups: EPA personnel, during the pracass
of response action selection and administrative record development, and the public, for rav.ew 5¢
Jocuments referenced in the index to an administrative record.

The user should note that aithough the term "guidance” is often used in discussing the
Compendium, it does not imply that only guidance documents are inctuded. The documents may
also be policies, memoranda, clarifications, case studies, manuals, handbooks, reports, and other
documents .used in the selection 6f CERCLA response actions.

2.1 ¢ .. USE BY EPA PERSONNEL
EPA personnel uss the Compendium primarily to reference frequently used guidance

documeants that may '‘be‘maintained in the Compendium rather than physically iacluded in each
administrative record file. The index must indicate which documeats are physically located in

i+, the Compendium and must specify the location and accessibility of the Compendium. The index
- should also reference only the specific documents in the Compendium that were considered or

relied on for the site for which tho record is being compnled The index should not reference the
entire Compendium.

22 USE BY THE PUBLIC

- As with any unrestricted document included in a record, the Compendium documents are
accessible for public review. When EPA publishes s notice of availability of an administrative
record file, that aotice will inctude the location of the Compendium. The Compendium wiil be
available for puablis viewing st 8 central regional establishment (for example, the EPA Regional
Office), and -llu oear the site for which the record is being compiled. (See Appendix A for
a list of the lesmslew of each regional copy of the Commdium md the names of the Regional

-rAdMIMMum)

(2)
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3.0 STRUCTURE OF THE COMPENDIUM

Currently, the Compendium is organized into |0 categories. An overview of the [ile
strusture (s presented below, 1s well 1s 3 discussion of the index that :dentifies the documents
included in the Compendium. This section also discusses the data elements identified n the
index. The Jdata elements provide vital information on the documents included in the
Compendium and are contained in a database used to compile the Compendium and generate t=e

index.
3.1 FILE STRUCTURE

The Compendium is structured according to |0 major categories that generally reflect the
various components of a response action selection under CERCLA. Table 3-1 lists the current
Compendium categbries. The documents are further grouped into subcategories that indicate
their-more specific nature, when applicable. For example, the remedial investigation/feasibility
study (RI/FS) section of the Compendium is broken down into more specific subcategories to
identify the wide range of RI/FS documents available. When the documents apply to muitiple
categories, seconds‘:""y references are provided in the Compendium index.

A

Each dqcument has been assigned a unique four-digit document number. The bound
documents contained in each category are arranged numerically. When a user wants to access a
document, he or she will find the documeat filed according to the assigned number. The four-
digit number series assigned to each category are also listed in Table 3-1.

3.2 INDEX STRUCTURE

. When an administrative record index refers to a document contained in the Compendium,
that document is also identified in the Compendium index. The index, contained as the first

document in the Compendium, provides the information necessary to identify and locate the ‘
desired documemms (For s copy of the current Compendium index, see Appeadix B.)

Becanse ia most cases the user will know the title of the document rather than the number
assigned, the index lists the documents under each category in alphabetical order. An
alphabetical listing of secondary references follows the primary documents listed under each

category.

€))
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TABLE 3-1
COMPENDIUM CATEGORIES AND NUMBER SERIES

CATEGORIES NUMBER SERIES
{ndex . 0000

Pre-Remedial \ 0001-0999
Removal Action 1000-1999
Remedial [nvestigation/ 2000-2999

Feasibility Study

General 2000-2099
RI Data Quality/Site &

Waste Assessment 2100-2199
Land Disposal Facility Technology 2200-2299
Other Technologies ,' . 2300-2399

Groundwater Monitoring &
Protection 2400-2499
ARARs' | ~ 3000-3999
Water Quality | 4000-4999
Risk Assessment 5000-5999
- Cost Analysis  6000-6999
Community Relations 7000-7999
Eaforcement $000-8999
Selectialtef Remedy/Decision 9000-9999

' Applicable or Relevant and Appropriate Requirements
(4)
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The Compendium index is maintained on 1 database using dBASE [II Plus scftware T ;
database containg numerous data elements that store the information distinguishing and 3rouo:-
2ach Jocument into the appropriate categories. The database is currently maintained 1t EP A

Headguarters.

Maintaining the index in a database allows the information to be organized in different
ways. For examptle, should the Region need an index that is sorted entirely in alphatetical sriar
by title, chronologically by document date, numerically by the number assigned each documen:.
etc., EPA Headquarters can generate and forward such an index. The data elements of the
Compendium database, as identified on the index, are included in Appendix B.

4.0 UPDATING THE COMPENDIUM

The Compendium is designed to allow for the periodic addition of newly developed policy
or guidance documents. Updates to the Compendium are necessary in the following cases: (1)
EPA releases relevant new guidance, policy, reports, etc.; (2) regional staff find additional
documents that should be included in the Compendium; and (3) existing documents are revised or
superseded. EPA Headquarters will continue to monitor the information sources used to develop
the initial Compendium for new or revised documents that may qualify for inclusion in the
Compendium.

Guidance documents identified for addition to the Compendium will be reviewed and
relevant information will be entered into the existing database. After the database is updated, a
new index will be generated and seat to each Regional Office. This new index will replace any
previous indices. Hard copies of the additional documents will be sent to esch region for
inclusion in the Compendium. The revised index will indicate the category for each new
document. )

4.1 REGIONAL INPUT

Partisnjasbived ia the response action selection process, as well ss Administrative Record
Coordinators, may find documents that are frequently included in administrative records but are
not referenced is the Compendium. [n such cases it may be desirable to include the documents
in the Compendium as part of the updating process. However, since the Compendium is designed
to be natioaally applicable, only documents used frequently in differeat regions will be included.
Any region-specific document should be maintained in separate regional files and not in the
Compendium.

(3)
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4.2 KEEPING THE COMPENDIUM CURRENT

Once 3 document is included n the Compendium, it will remain in the C:mzendium 9
maintain the integrity of any record that refees to it. However, documents contained in the
Compendium may be revised in the future to reflect changes, for example, changes in poliss.
technology. or law. The most current »ersxon of these documents will be added to the
Compendium, as appropriate, so tha( they w\ll be available for the administrative record procass

Although no document mcludeq in the Compendxum will ever be replaced or removed
once an administrative record index: refers t0 lt those documents that are superseded will te
flagged and identified on a separate mdex (superseded mdex) attached to :he Compendium’s ma:n
index. The superseded index will also :dennfy the correspondmg revised version added (o the
Compendium to indicate the new documgnx that should be used.

""Response action se\gctxom fmauenxly rely dnxtkci:‘h‘n;w data generated at Superfund sites
~ across the country. Such data is often maintainéd on nationdl databases. Depending on their use
~ and availability, certain of these gambw may be, Anclpded in the Compeadium. For example,
the Public Health Risk Evalq;;m n ;Dtubm (PHRED), is part of the Compendium. PHRED is
stored on two ﬂoppy diskettes that are regularly updated as additional information becomes
available. Whe‘ne;ver updated PHRED diskettes are generated, they will be added to the
Cbuipéndium. Tho;e diskettes that were previously included will also remain in the Compendium

and will be ided;if ied on the supgrseded index.

¥
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(APPENDIX A)
REGIONAL COMPENDIUM LOCATIONS AND ADMINISTRATIVE RECORD COORDINATORS

Coordinator/PH ¢
1. Remedial

Region Address 2. Removal
I 90 Canal Street 1. Brenda Haslett
Boston, MA 02203 (617)573-1759
FTS 833-1759
60 Westview Street * 2. Pam Bruno
Lexington, MA 02173 (617)860-4309
I1 26 Federal Plaza 1. Jenny Delcimento
New York, NY 10278 (212)264~-8676
: FTS 264-8676
Woodbridge Avenue * 2. Norman Vogelsang
Raritan Depot - Bldg 10 (201)321-6657 N
Edison, NJ 08837 FTS 340-6657 “>
III 841 Chestnut Street ' 1. Margaret Leva
Philadelphia, PA 19107 (215)597-3037

FTS 597-3037

2. Joan Henry
(215)597-2711
FTS ©597-2711

Iv 345 Courtland Street, N.E. 1. Debbie Jourdan
Atlanta, GA 30365 (404)347-2930
PTS 257-2930
) 2. Same
\'4 230 South Dearborn Street 1. Jamie Bell
Chicago, IL 60604 FTS 353-7446

2. Jan Pfundheller
FTS 353-7626 )

VI 1445 Ross Avenue 1. Karen Witten
12th Floor, Suite 1200 (214)655-6720
Dallas, TX 75270 FTS 255-6720

2. Joann Woods
(214)655-2270
FTS 255-2270

* The Compendium wa; initially distributed to remedial

Administrative Record Coordinators only. Copies may be
located at this address.
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VII

VIII

IX

* The

Administrative Record Coordinators only.

Address

726 Minnesota Avenue
Kansas -City, KS 66101

25 Funston Rbad *
Kansas City, KS 66115

999 18th Street
Suite 500
Denver, CO 80202

215 Fremont Street

San Francisco, CA 94105

1200 Sixth Avenue
Seattle , WA 98101

Coordinator/PH ¢
1. Remedial
2. Removal

1. Barry Thierer
FTS 276-7052

2. Helen Bennett
(913)236-3881
FTS 757-3881

1. Carole Macy
FTS 330-1281

2. Tina Ardemus
FTS 330-7039

1. Tom Mix
FTS 484-1960
Don Briggs
FTS 556-6637

2. Holly Hadlock
(415)768-1354

1. Lynn Williams
(206)442-2121
FTS 399-2121

2. Same

Compendium was initially distributed to remedial

located at this address.
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TABLE OF CONTENTS

Cirazoev - tv Numbear Serieg” a2
Pre-Remedial 2001-2002 :
Removal Action ) 1000- 1008

Rl FS - General | 2000-2012 z
RI FS - RI Data Quality/Site & Waste Assessment 2100-2119 2
RI/FS - Land Disposal Facility Technology 2200-2212 4
RI/FS - Other Technologies | 2300-2320 5
RI/FS - Ground-Water Monitoring & Protection 2400-2408 7
ARARs . | 3ooo-§ms 8
Water Quality , 4000-4003 9
Risk Assessment - ‘ 5000-5015 I
Cost Analysis : . -‘ : : §000-6001 o
Community Relstions 7000-7000 B
Enforcemeat 8000-8001 12
Selection of Rantady/Decision Documents 9000-9001 12

Data Element Deflaitions

List of Ormmnonll Abbreviations and Acronyms Identified in the Index

“The range for esch number series identified represents the aumbers assigned to those documents
currently in the Compendium,
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The data elements of the Compendium database, as identified on the index. are shown

below:

DATA ELEMENT

Do¢ No

Vol

Title

Date

Authors

Status

Pages

Tler

Attachments

OSWER/EPAnber

DEFINITION

Unique four-digit number assigned to a document included
in the Compendium according to category.

Volume number of the binder in which the hard copy of
the document is contained.

Title of the document. Secondary Refereace is identified
following the title when a documeat reiates to more than
one category. The document itself is filed under the
number series assigned to its primary category.

The date the document was published by or released from

- the issuing office or eatity.

Author(s) and affiliation(s). Also includes identification of
the EPA Project Officer and issuing office, where
applicable.

Indicates the status of a document, either draft or final
version.

Total number of printed pages of the document, including
any attachments,

Tier | or Tier 2. Tier | documents are the core documents
of the Compendium as listed in the pamphlet titied
"Selected Technical Guidance for Superfund Projects,”
compiled by OERR. Tier 2 documents are all other
documents included in the Compendium.

Attachments to a document by complete or abbreviated
title.

EPA report or OSWER Directive System aumbers, where
applicable. )
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LIST OF ORGANIZATIONAL ABBREVIATIONS AND ACRONYMS [DENTIFIED (N THE (NDEYX

Agency for Toxic Substances and Disease Registry
Center tor Environmental Research Information
Contract Laboratory Program

U S. Corps of Engineers

Exposure Assessment Research Division
Environmental Criteria and Assessment Office
Eavironmental Monitoring Systems Laboratory
Emergency Response Division

Environmental !}eswch Labontory

Hazardous Response Support Division

Hazardous Site Control Division

{azardous Site Evg;luation Division

Hazardous Waste fngin«rinl Research Laboratory
Mimi{{:ipal Envim;}:nénhl Research Laboratory

of ficé of Eavironmental Engineering and Technology

" Office of Emergency and Remedial Response

Office of Health Effects Assessment

Office of Research and Development

Office of Solid Wase

Office of S‘M and Emergency Response
Office of Waste Programs Enforcement

Policy Astlysis Staff |

Waterways Experiment Station

Waste Management Division
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APPENDIX F
MODEL TRANSMITTAL COVER LETTER

‘Name of Contact)
‘Address)

Dear (Name of Contact]:

The U.S. Environmental Protection Agency is required by law to
establish administrative records "at or near a facility at issue."
This administrative record consists of information upon which the
Agency bases its selection of response action for a particular
Superfund site.

By providing the public with greater access to these records, it
is our hope that they will be better equipped to comment
constructively on site activities and to understand the issues
relating to the selection of the response action at the site.

We appreciate having the [Name of local repository] as the
designated administrative record facility for the [Name of site)
Superfund site. The enclosed record files, alonq with any future
documents relating to technical activities at the site should be
placed in the (Name of local repository) and be available for public
review. The record files should be treated as a non-circulating
reference - it should not be removed from your facility.

Also enclosed is a fact sheet to assist you and your staff in
answering questions posed by the public concerning adaministrative
records for selection of response actions at Superfundsites.
Please feel free to distribute this quido to the publgc.

To ensure the rcccipt ot th. adninistrativo record file, I would
appreciate your completion of the attached "Document Transaittal
Acknowledgment form. Please return this form in the enclosed self-
addressed, stamped envelope.

;

Again, I would like to thank you for your cooperation with the
U.S. EPA in serving as a Pield Repository. If you have any
questions or comments, please contact [Name of EPA contact] at
[Phone No.].

Sincerely,

[(Name)
Ad:inistrneivc nocotd COordinatOt
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APPENDIX ¢

MODEL DOCUMENT TRANSMITTAL ACKNOWLEDGMENT
From: (Regional Office Address)
To: (Field Repository &d@tiis]

I acknowledge that I'have received' ‘the’ following documents fron the

U.S. EPA Region: Office, pqrgaining Lo (Site Name] Superfund
site.

B

Admlnlstratxvc Record ' Namc -j_,“\,;w(h‘ . ——[SiteiName]
ORI HL P

T I IR YR . R

Admlnlsttativn R‘cord Documcnt t

@JW*’t R
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APPENDIX H

PACT SHEET ' )

AMainistrative Records in Local Repositories

The "administrative record” is the collection of documents which
form the basis for the selection of a response action at a Superfund
site. Under section 113(k) of the Comprehensive Environmental
Response, Compensation, and Liability Act, as amended by the
Superfund Amendments and Reauthorization Act (CERCLA), EPA is
required to establish an administrative record for every Superfund
response action and to make a copy of the administrative record
available at or near the site.

The administrative record file must be reasonably available for
public review during normal business hours. The record file should
be treated as a non-circulating refarence document. This will allow
the public greater access to the volumes and also minimize the risk
of loss or damage. Individuals may photocopy any documents
contained in the record file, according to the photocopying
procedures at the local repository. ~

The documents in the administrative record file may become
damaged or lost during use. If this occurs, the local repository
manager should contact the EPA Regional Office for replacements.
Documents may be added to the record file as the site work
progresses. Periodically, EPA may send supplemental volumes and
indexes directly to the local repository. These supplements should
be placed with the initial record file.

The administrative record file will be maintained at the local
repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA
Regional Officaes.

The Agency welcomes comments at any time on documents contained
in the administrative record file. Please send any such comments to
(name and address). The Agency may hold formal public comment
periods at certain stages of response process. The public is urged
to use these formal reviev periods to submit their comments. ‘l‘

For further information on the administrative record tile,
contact {name amd phone no. of Administrative Record Coordinator].
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APPENDIX I

MODEL NOTICE OF PUBLIC AVAILABILITY

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE
ADMINISTRATIVE RECORD
XYZ SITE, [Locality, State)

The U.S. Environmental Protection Agency (EPA) announces the
availability for public review of files comprising the
administrative record for the selection of the (remedial, removal:
action at the XYZ site, [Locality, State]. EPA seeks to inform the
public of the availability of the record file at this repository and
to encourage the public to comment on documents zs they are placed
in the record file.

The administrative record file includes documents which form the
basis for the selection of a [remedial, removal) action at this
site. Documents now in the record files include ({preliminary
assessment and site investigation reports, validated sampling data,
RI/FS work plan, and the community relations plan). Other documents
will be added to the record files as site work progresses. These
additional documents may include, but are not limited to, the RI/FS
report, other technical reports, additional validated sampling data,
comments and new data submitted by interested persons, and EPA
responses to significant comments.

The administrative record tilo is availablc for review during
normal busincsl hours at:

[Repository Namse]) and U.S.EPA - Region 2
{Address and Phone #] (Address and Phone #]

Additional information is available at the following locations:'
Verified sampl data - Contract laboratory,

and docusentation (Address and Phone #)
Guidemse documents and -  EPA-Region 2 '
teshmical literature [Addrcsc and Phone 0]

Written cclllutl on the adlinlstrntiv. record: nhonld be sent to:
(Name], Office of. Public Affairs

U.S. EPA - Region 2
(Address and Phone §)
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APPENDIX J
MICROFORM APPROVAL MEMORANDUM

K1t S".’.
e % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
:“M i WASHINGTON, 0.C. 20460
5. R
“ gt
° cT 21 988
IFERY LE
SALD NASTE ANC SMEIGEING Y 28337
ouN VM
SUBJECT: Microfilming t:.e Admir.strative Record ,
N / - .
FRCM: Edward J. Hanley, Director"?" -7 t>
Office of Information Resources Management
T0: Asa R. Frost, Jr., Director’

OSWER Infcrmaticn Hanagement Staff

In accordance with EPA Records Management Manual, Chapter 6§,
dated 7/13/784, I approve OSWER'S request for an
admxnistra:ive record micrographic system for rcg‘on;l
hazardous waste management programs.

The feasibility study prepared for OWPE, entitled
TAssessment <t the Suitability and Costs of Alternatives for
the Adminis:-~ative Record" (June 30, 1988), satisfactorily
dccuments and justifies the need for converting the
administrative record to microform. In particular, the
requirement under SARA to make the administrative record
publicly available at or near each hazardous waste site
makes microform a costeeffective storage medium,

Please infors each regional hazardous waste program of ay
approval of OSWER's request and of the need to comply with
the remsining provisions of Chapter & of the EPA Records
Manual should the region proceed with implementing an
administrative record sicrographic systes.

cc: SIRMOs, Region l - X
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APPENDIX K
MODEL CERTIPFPICATION

IN THE [NAME OF COURT)
UNITED STATES OF AMERICA,
Plaintiff,
v.
NAMES OF DEFENDANTS] | :

Defendants, : CIVIL ACTION NO.
{number)

v. I :

[NAMES OF THIRD PARTY
DEFENDANTS ]

Third party Defendants

CERTIFICNTION OF DOCUMENTS

The United States Environmental Protection Agency (EPA) hereby
certifies that the attached documents constitute the administrative
racord for selection of response actions under the Comprehensive
Environmental Response Compensation and Liability Act or 1980, as
amended, for the [name of site)] site in [City or County), (State].

By €§o United States Environmental Protection Agency:

In witness vhereof I have subscribed my

nans this day of , 19__
in [city] .

[signature]

Ltypad name
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APPENDIX L

PREAMBLE TO SUBPART I OF NCP

Subnart [~—-Administrative Record for
Seiection of Response Action

Subpart | of the NCP is entirely new.
it impiements CERCLA requirements
conéerming the astablishment of aa .
admunistrative record for selection of a
response action. Section 113(k)(1) of
CERCLA requres the establishment of
“an adminmistrative recard upon which
the President shail base the seiection of
a response acuon.” Thus, today's rule
requires the estabiishment of an
admuinustrative record that contawns
documents that form the basis for the
selection of a CERCLA response action. -
1a addition. section 113(k){2) requires
the promuigation of regulations
establishing procedures for the
participation of interested persons in the
development of the administrative
record.

These regulations regarding the
_ administritive record include
+ procedures for public participation.
Because one purpose of the
sdminisuative record is to {acilitate
public involvement, procedures for
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esrahsning A0C Mainia:~ ng 'he ~ezord
are closely related to the procedures
governing public parucipation. General
community relations provisions found in
other pans of the proposed NCP are
addressed elsewhere in this preamble.

The [ollowing sections discuss the
major comments received on the
proposed subpurt | and EPA's responses.

Ncme: General comments.

Proposed ruie: Subpart | details how
the administrative record is assemhled,
maintained and made available to the
public. )

Response to comments: Comments on
the admunistrative record regulations
included the suggestion that the
preambie provide a general statement
differentiating betweean the
administrative record and the
inforroation repository.

EPA agrees that while subpart |
includes ample information on the
requirements of the administrative
record. a brief clarification would help
to differentiate the record from the
information repository.

The information repository includes a
diverse group of documents that relate
1o a Superfund site and to the Superfund
program in general. including documents
on site activities. information about the
site location, and background grogram
and policy guides. EPA requires an
information repository at all remedial
action sites and any site where a
removal action is likely to extend
beyond 120 days. The purpose of the
information repository is to allow open
and convenient public access to
documents explaining the actions taking
place at a site. .

The administrative record discussed
in this subpart, by contrast. is the body
of documents that forms the basis of the
agency's selection of & particular
response at a site. i.e.. documents
relevant to a response selection that the
lead agency relies on. ss wellas
relevant comments and information that
the lead agency considers but may reject
in the uitimate response selection
decision. Thus, the recsrd will include
documents the lead and support sgency
generate. PRP and publis comments. and
technical and site-epesifie information.
These documentddusasienally overlap
with those insludiikin the information
repository. THE edministrative record
includes suslinfermation as site-
specific date aid comments. guidance
documents and technical references
used in the selection of the response
action. The information repository mdy
include guides to the Superfund process.
background information. fact shests
press relesses. mape. and other
information to sid public understancing

of a site response regardless of whether
the \nformation has bearing on the
evertual response selection at that site.
One commenter felt that there was no
mechanism for PRPy 1o participate in the
development of the administrative
record. [n response. PRPs are given a
chance to participate in the development
of the admuntstrative record throughout
its compilation. EPA will make available
wformation considered in selecting the
response actior to PRPs and others
through the administrative record file.

_Interested persons may peruse the
record file. submit information to be

included in the administrative record
file. or may comment on its contents
during the ensuing public comment
period.

Name: Section 300.800(a)}.
Establishment of an admunistrative
record. Section 300.810(a). Contents of
the administrative record.

Proposed rule: Sectioa 113(k)(1) of
CERCLA states that the “President shall
establish en administrative record upon
which the President shall base the
selection of a response action.” EPA
used similar language in § 300.800(a) of
the proposed rule: "The lead agency
shall establish an sdministrative record
that contains the documents that form
the basis for the salection of & responss
action.” (Emphasis added.) Section
300.810(a) states that the :
“administrative record file for selection
of a response action typically, but not in
all cases. will contain the following
types of documents * * °.” followed by
an enumeration of those documents.

Response to comments: EPA's choice
of the phrase "form the basis” in
§ 300.800(a) drew many comments. The
comments expressed concern that the
lead agency would have the discretion
to include in the administrative record
oaly those documents that support
EPA’s selected remedy.

Thase comments sppear to be based
on & misunderstanding of what the
phrase “forms the basis of” means as it
was used in the proposed ruls. The -
statute defines the administrative record
as the “record upon which the President
shall base the selection of & response
action.” EPA’s intent in defining the
record as the file that “contains the
documents that form the basts for the
selection of & response action” was
simply to reflact the statutory language.
For example. an administrative recoed
will contain the public comments
submitted on the proposed action. sven
if the lead agency rejects the comments.
becaush the lead agency is required to
consider thess comments and respond to
significant comments in making s final
decision. Thus. these commants also
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form 'he basis oF 'ne Nra. resoc~sa
seiection decision. EPA intenzs na’ -a
regulatory language defining the
administrative record file embody
general principies of admunistrative aw
concerning what documents are
included in an "adminustrative record”
for an agency decision. As a result.
contrary to the suggestion of the
commenters. the proposed definition of
the administrative record does not meqn
that the record will contain only those
documents supporting the selected
response action.

A commenter asked that the parase
"but not in all cases” be deleteg from
§ 300.810(a), or specify the cases wnere
documents are excluded from the
adminustrative record. EPA believes it ;s
better not to attempt to list excluged
documents i the NCP since EPA cannat
possibly anticipate ai! the types of
documents that will be generated for &
site or for future sites. and wiuch of
these documents should be exciuded
except as generally described in
§ 300.810(b). It should be noted. for
example, that although a heaith
assessment done by ATSDR would
normally be included in the
administrative record. it would not be if
the assessment was generated by
ATSDR after the response is selected.

Others commented that certain
documents should aiways be included in
the admunistrative record. EPA believes
that only & smail group of documents
will aiways be generated for every type
of CERCLA site. since each site s
unique. Other documents may or may
not be generated or reievant to the
sclection of a particular response action
ot a site. EPA understands that s
definitive list of required documents
would assist parties m trying to assess
the completeness of the administrative
record. but such a list would nol be
practical. Different sites require
different documents.

A related group of comments usked
that the administrative record aiways
include certain documents. including.
specifically. “verified sampling date.”
draft and “predecisional” documents,
and technical studies. One comment
stated that “invalidated” sampling data
and drafts must be part of the
administrative record in some
situations. Verified sampling data. i.e..
data that have gone through the quality
assurance and quality control process.
will be included in the record when they
have been used in the selection of a
response action. “invalidated” data. i.c..
data which have been found to be
incorrectly gathered. are not uzed by
EPA in selecting the response action and
should therefore not be included in the



7o oru These snou.q e dustingu.sned

M unvaudaled daig—Jaltla that have

not been througn e quanty conteol
prucess—which may w imited
circumstances be considered by the
agency in selecting the response action.
lt1s EPA’s policy to avord using
unvaiidated data whenever passible.
Nonetheiess, thece are times when the
need for action and the lack of validated
data requires the consideraton of such
data in selecung an emergency removai
action. If such data are used. they will
be included in the record.

In general. only final ducuments are
included in the admunistrative recard
files. Draft documents are not part of the
record for a decision because they
generally are revised or superseded by
subsequent drafts and thus are not the
actual documents upon which the
decision-maker relies. However, drafts
{or portions of them) generally will be
included in the administrative record for
response selection if there is no final
document generated at the time the
response is selected and the draft is the
document relied on. In addition. a draft
which has been released to the public
for the purpose of receiving comments is
also part of the record. along with any
comments received.

Similarly. predacisional and
deliberative documents. such as staff
notes or staff policy recommendations
aor optioas papers. do not generally
belong in the administrative record
because they merely reflect internal
deliberations rather than final decisions
or factual information upon which the
response selection is based. However.
pertinent factual informatian or
documents stating final decisions on
response selection isfues for a site
generally would be included in the
record. .

Technical studies are also part of the
record. again, ifFconsidered by the lead
agency in selecting the response action.
The commenter seems to have
misinterpreted EPA's intent by assuming
that only factual portions of & technical
study are part of the record. The entire
study. or relevant part of the stady,
should be part of the record.

Another comment stated that the
sdministrative record shusld tnsiude
any studies oa cost, costeufivetivenses.
permanence. and treatmeit that underile
the record of decisien. These studies are
aiready part of the remediel
investigation and feasibility study,
which is alweys inciuded in the record.
Another party stated that sampling
protocols should be in the
administrative record. Sampling
protocals are part of the RI/FS wock
plan. which is also part of the
administrative record. And because

>dMauN Protocols ke cagin of custudy
documenta. are generaiiy grouped
together. EPA £as proviged un this
rulemakung that such grouped or senal
documeants may be lsted as & group n
the index to the admunisgative record
file.

A related comment requested that all
documents generated by contractors
should be incluaed in the record. n
response. any document that forms the
basis of a response selection decision
will be included in the adnunistrative
record. [t is immatenal who develops
the document—it can be a contractor,
the public (including a PRP), a state or
EPA.

One commenter asked that ARAR
disputes involving a disagreement aver
whether a requirement is substantive or
adminustrative be documented in the
record. Other comments stated that EPA
must ensure that compiete ARAR
documentation and documentiation of all
remedial options, not just the selected
remedy. be placed in the record. Whers
ARAR issues are celevant to respoase
selection. lead and support agency-
genersted documents and public
information submitted to the lead
agency oo this issue would be part of
the record. The record will includs
documentation of each alternative
remedy and ARAR studied during the
RI/FS process. and the criteria used to
select the preferred remedy during the
remedy selection process.

EPA also received several comments
stating that every docament contributing
to decision-making should be part of the
administrative record. EPA cannot
concur in this formulation of the

" administrative record sincs it is unclear

what “contributing to” means and that
phrase may be overly broad. Por
instance. the term “contribu to"
could be interpreted to include ail draft
documents lesding up to g inal product.
These draft documents do not generslly
form the basis of the response salection.
However. becasuse the edministrative
record inciudes documents which form
the basis for the decision to select the
respouse action. EPA believes that most
“contribating™ documents will be ,
included. i
One comment stated that the hazard
ranking system (HRS) information
should be incinded in the administrative
record foe selection of the response
action. Specificaily, they suggested that
internal memorenda. daily notes, and
the original HRS score should be mede
availabla. The National Priorities List
(NPL) dockst is & public docket. and
slready contains the relevant ranking

relevant to the listing of a site on the
NPL is prelimunary and oot oecessarily
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fe.evant ‘g 're seecar
action. {f. Yawever. inere 3
in the NPL docxet that :s rei.eq 3n n

R

nizrma on

selecting the response action. it wril be

included n the admuaistrative recora.

Another commenter stated that aii
matenials developed and received dunrg
the remedy selection process shouid be
made a part of the record. and stated
that the NCP currently omuts inclusion of
ranscripts. As noted above. certain
documents sumply will not be reievant to
the seiection of response actions. EPA
will. as required by the statute. :nclude
in the record all those matenaly.
inciudiag transcripts. that foem the basis
for the selection of a response action.
whether or not the matenals support the
decision.

Several commenters asked *hat t5e
lead agency be required to mail them
individual copies of documents kept m
the administrative record. These
requests inciuded copies of sampiing
data. a copy of any preiiminary
assessment petitions. potential
remedies. the risk assessment. a list of
ARARs, and natification of all future
work to be done. Commenters also
asked to be notified by mail when a lead
agsncy bepns sampliag at a site and
when a contractor is chosen for a
response action. [n addition. many
asked for the oppartunity to comment on
the documents meaticned above. A
related comment suggested that EPA
maintain a mailing list for each site and
mail copies of key documents in the
tecord to every party on the list.

EPA believes that maintsining an
administretive record file in two places,
in addition to » more gensrai
information repository, with provisions
for copyiag facilities reflects EPA's
strong commitment to keeping the
affectad public, including PRPs,
informed and providing the opportunity
for public invoivement in response
decision-making. Requirmg EPA to mail
individual copies of documents
available in the record file is beyond
any statutory requirements, unn
dus to the ready svailebility of the
documents in the file. and a severe
burden on staff and resources.

" Most of the documents requested above

will generully be available in the
administrative recoed for public review
and copying. Additionally. the lead
agency should maintain a mailing list of
interested persons to whom key site
information and notice of site activities
can be mailed as part of their
communily relations plac: for a site.
Ona commenter asked that all PRP

'mdmubyom«

interested parties be inciuded in the
record. regardlese of their

-
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TS maenis recevey q.r:r:g e comment
periad n the aaministrative recared,
regardless of thei: significance. When
the iead agency considers comments
subrmutted after the decision document
has been signed, the "significance” of &
comment has & bearing on whether it
will be included in the administrative
record. as specified in § 300.825(c). In
addition. while EPA is under no legal
obligation te place in the record or
corsider comments submitted poior to
the comment period. EPA will generally,
as a matter of policy. consider
significant comments submitted privr to
the comment period. place them into the
record, and respond to them at an
appropna.e ime. However. persons who
wish to ensure that the comments they
submurted prior to the comment penod
are included in the record must resybmit
such comments dunng the comment
penod.

Final rile: Section 300.800(a) is
promulgated as proposed.

Name: Section 300.800(b).
Adminustrative record for federal
facilities.

Proposed rule: Section 300.800(b}
states that the lead agency for a federal
facility, whether EPA, the U.S. Coast
Guard, or any other federal agency,
shall compile and maintain an
administrative record for that facility:
When federal agencies other than EPA
are the lead at a federal facility site,
they must furnish EPA with copies of the
record index, in additioa to other
specified documents included in the
record. The preamble to the proposed
NCP discussion of § 300.800(b) (53 FR
51464) states that EPA will establish
procedures for interested parties to
participate in the administrative record
development. and that EPA may furnish
documents which the federal agency is
tequired to place in the record.

Response to comments: One comment
stated that EPA should be the custodian
for administrative records for federal ..
fucilities, especially where the faderal
facility is a PRP. to aveid any conflict of
interest in quastions of Nallity or

litigation. Ancther commant stated that

the requirements in §.390.800(b) of the
proposed rule weald be-burdensome to
federal egencies i compiling and
maintaining W
Exmﬁ; der 12580 grants fodcg
agenciss the suthosity to “establish
sdministretive record for selection of
response actions for federal facilities
under their jurisdiction. custody or
control.” To avoid the potential for
conflicts of interest by feders! agencies
who are PRPs and in charge of compiling
and maintaining the record. EPA retsins

CLNIdy deml L lea cpment Il ‘e
recacd by specifving wnat goes .n:c the
record. by supplementing ihe record and
by requinng an accounung of what s 1n
the record through a report of the
indexed contents. EPA believes that
these requirements represent sufficient
Agency oversight to avoid potential
conflicts of interest at federal facilities
while ensunng that federal lead
agencies remain responsible for
compiling and maintainiag thewr own
administrauve record.

EPA is making a minor editorial
change in § 300.800(b}{1} to reflect that
the federal agency compiles and
maintains an administrative record for a
facility. and not at a facility, since
§ 300.800(a) already provides that the
record will be located at or near that
facility.

Final rule: EPA is promulgating the -
rule as proposed. except for the
following minor editorial change in the
first sentence of § 300.800(b){1): “If a
federal agency other than EPA is the
lead agency [or a federal [acility. the
federal agency shall compile and
maintain the administrative record for
the seiection of the response action for
that facility in accordance with this
subpart.”

Name: Section 300.800{c). -
Administrstive record {or state-lead
sites.

Proposed rule: Section 113(k) of
CERCLA states that the President “shall
establish an administrative record upon
which the President shall base the
selection of a response action.” Section
300.800(c), entitled “Administrative
record for state-lead sites,” requires that
states compile administrative records.

- for state-lead sites in accordance with

the NCP.
Response to comments: Several
commaenters belisve that the new
administrative record procedures place
moumt::budnmhnau.::;
requast that state requisrements as
Open Records Acts should be allowed
as a substitute for compliance with
subpart L. Ancther commentsr
recommended that states be allowed to
determine whaether a complete
administrative record is needed ator
oear the site when a site is state-lead.
Where a response is laken under
CERCLA at a state-lead site. EPA is
uitimatsly respoasible for the selection
of & response action. Thersfore. under
section 113(k). EPA must establish an
administrative record for the CERCLA
response action at the site, and must, at
e minimum, comply with subpart L
There may be many different ways of
compiling administrative records and
involving the public in the development
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m.o.mim reg . .cemens 130 sest oA
1131k}). Lead agencies. .nc.uc.mg sta'2s
may provide additional pucue
nvolvement opportunities at a site. (o
response to whether or not states snc.. 4
maintain & complete administrative
record at or near the site. EPA believes
that states must have such a record :n
order to meet CERCLA section 113(k!
requirements. -

EPA has included a minor editor:a!
change 1n § 300.800(c) to refiect that a
state compiles and maintains an
administrative record for rather than i:
a given site.

Final rule: EPA is promulgatng
§ 300.800(c} as proposed. except fur a
munor editorial change in the first
sentence as follows: "If a state is the
lead agency for a site. the state shall
compile and maintain the adminustrativa
record for the selection of the response
action for that site in accordance wiih
this subpart.”

Name: Sections 300.800(d) and
300.800(e). Applicability.

Proposed rule: Section 300.800(d)
states that the provisions of subpart |
apply to all remedial actions where the
remedial investigation began after the
promulgation of these rules. and for all
removais where the action
memorandum is signed after the
promulgation of these rules. Section
300.800(d) also proposes that “[Tthis
subpart applies to all response actisna
taken under section 104 of CERCLA or
sought. secured. or ordered
sdministratively or judicially under
section 106 of CERCLA." Section
300.800(e) states that the lead agency
will apply subpart [ to all response
actions not included in § 300.800(d) “to
the axtent practicable.”

Response to comments: One
commenter argusd that the applicable
provisions of subpart | shouid be
amended to require agencies to comply
with the subpart for all sites where the
remedy selection decision was made
more than 90 days after propoaa) of the
revised NCP for comment. Another
commant stated that § 300.800(e) be
revised to state that lead agencies must
comply with subpart | in eny future
actions they taks. and that all lead
agency actions must comply with
subpart [ “to the maximum extent
practicable.”

In response. EPA will adhere as
closely as possible to subpart [ for sites
where the remedial investigation begcn
before these regulations are
promulgated. EPA will not. however,
require that these sites comply with
requirements which, because of the
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e zeomusgation of these ~yies. cannot
oe idhered 0. For exampie. under the
final rule the administrauve record file
must be available at the beginning of the
remedial investigation phase. [f thase
reguiations are promulgated when a site
i3 «n the middle of the remedial
investigation process. and the
adrunistrative record is not yet
available. the lead agency cannat at this
point comply with these regulations.
Additionaily. EPA believes that adding
language to proposed NCP § 300.800(e}
to state that lead agencies w:ll comply
with provisions of subpart l in anv
(uture acton after promuigation of the
new rule 13 unnecessary and redundanc
compiiance will be legaily required. and
applicability to all future cesponse
acuons ia impiicit in the rule. Likewise.
inseruon of the word “maximum’ before
the phrase “extent practicable” is
unnecessary siace it wouid give
additional emphasis but would oot
substantively change the requirement or
the meaning of the rule. )
One comment agreed with EPA's
interpretation that subpart | applies to
all responss acticas “sought. secured or
ordered administratively or judicially.”
but others disagreed. Several stated that
the term "judicially”™ should be delated
from § 300.800{d} because they argue
that responss actions ordered judicially
would receive de novo ldiudmnun.
instead of administrative record review.
CERCLA saction 113(j){1) states: “In soy
judicial action under this Act, judicial
review of any issues concerning the
adequacy of any response action taken
or ordered by the President shall be
limited to the administrative record.”
Commenters conterd that this section
does not apply to injuactive actions
under CERCLA section 108 becauss
these are not actions "“taken or ordared
by the President.” To-the contrary, the
selection of a response action is &
“response action taken * © ° by the
President.” Accordingly. section mu)(u
requires that judicial review of the
response action selected by the agency
is “limited to the administrative record.”
Further, section 113(j}{(2} m that,
“in any judicial action under this
chaptar’ —whathar for tajunstive reliel,
.nfom:;;fnm order
ot recovery of respensge cests of
damages—a party cbjesting to “the
President’s decision in selecting the
response action™ sust demoastrate, “oa
the adminisirative record, that the
decision was arbitrary or capricious oe
otherwise not in sccordance with law.”
EPA recsived several comments
objecting to EPA’s determination that
judicisd revisw of an endangerment

13se53ment e Miled (0 he
aumunistrauve record. They stated 'hat
a3 @ matter uf admiaistrative aad
cunstitutional law, a finding of imaunent
and substaatial endangerment is not an
issue concerning “the adequacy af the
response action.” as stated in CERCLA
section 113(j). and therefore must
receive de novo review by a court. A
second comment requested that EPA
state in the regulation that review of
EPA’s expenditures in the
implemeatation of a remedy is de novo.

An assessment of endangerment at a
site 13 a factor highly relevant to the
selecthion of a respoase actior. and is in
fact part of the remedial investigation
(RH process central to the dscision to
select a response action. Therefore. the
determination of endangerment {which
will generaily be included in the
decision document) will be included in
the administrative record for selection
of a respaase action and should be
reviewed as part of that record. (EPA
notes that the term “eiidangerment
assessment” document has been
superseded by the term “risk
assassment” documaent, snd while
assessments of endangerment at a site
are still conducted during the R it is the
“risk assesament” document that
becomes part of the recard.) In response
to the commaent that Agency
expenditures on a response action
should receive de novo review. EPA
notes that this issue was not raised in
the proposed NCP. and is therefore not
addressed in the final rle.

Final rule: EPA is promulgating the
rule as proposed.

Name: Section 300.808. Location of the
administrative record fle.

Proposed rule: Section 113tk}{1) of
CERCLA states that “the sdministrative
record shail be availabls to the public at
or near the facility at issua. The
Presidant also may placs duplicates of
the administrative record at any other
location.” Section 300.808 of the
proposed NCP pravides five examptions
for information which ased not be
s.-pn::::-' b da a:‘dnm

tasting data.
documeants, publicly svailahle technical
literature. documents in the confidential
portion of the fils. and smergency
d‘mvd actions lasting less than 30
ya

mmwunlmth
amount of information which must be
located at or near the site. but many
commantars siatad that every document

decision-making,
including confidential documants which

are part of the record, should be located
at or near e site and agency
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exciide Jocumenis ram se site. The,
assertad thal such €xCius.ons yncer™.qa
active public invoivement at the sie arc
are contrary to statutory .ntent Aroider
comment stated that requiring the
administrative record to be kept 11 two
places. at a central location and at or
near the site. runs counter to the
statutory requirement of keeping a
record only “at or near the facilily at
issue.” One commenter asked that EPA
acknowledge that ndian mbal
headquarters may be a logical place ‘o
keep the administrative record when a
Superfund site is located on or near an
Indian reservation. A final commert
requested that EPA endorse through
regulatory {anguage that administrative
records can be kept on microfiche o
other record management technologres,
and have the equivalent legal vaiiaity ‘o
paper records.

Requiring sampling data and guidance
documents to be placed at the site :s
both unrecessary and. in mamy cases.
very costly. Administrative records are
often kept at public libraries where
space is limited and cannot

accommodate voluminous sampling dala s

for large. complex sites. Summanes of
the data are included in the RI/FS.
which is located at or near the site. [n
addition. requiring publicly svailable
m:hm‘al literature at the site will

ire copying copyrighted material. an
nddiuond expenditure of limited
Superfund dollars. Moreover. Agency
experience iy that, as yet. relatively ‘ew
people view the administrative record
file st or near the site or request review
of the data or genersl guidance
gtl:mmnﬂsnd in the index to the site

o,

However, EPA has revised the rule to
specify that, If an individual wishes to
review a document listed in the index
but not availabie in the file located at or
neer the site. such document. if not
confidential. will be provided for
inciusion in the Hle upon request. The
individual will not need to submit 2
Freedom of Information Act Request in
order to have the information made
available for review in the file nesr the
site. EPA believes that provision of such
documents in the file aear the site upon
request meets the requirement of

.mmxm)mnmm

be “available™ at o¢ nesr the site. In
addnhn.thhmhdo-wbnlnd

agencies from deciding to place this
hfunldmhmuumammom
waiting {or a request. Lead agencias are
encouraged Lo place &3 much.of this
information at or near the site as

and to sutomaticaily placs
information at sites where there is 2

/
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Cimogrisdony TRgttRe nlarmaiion
wi,! ne (n aemand or the information 18
central to the response selection
decision.

The confidential partion of the file
need not be located at or near the site,
and will not be available upon request
either at the site or at the central
location. since the information is not
available for public review.

EPA oeiieves that requiring that the
record be located in two places s
recessary to ensure both acdequate
public access to the record fiies and
better lead-agency control over the
record documents. The statutory
requirement tn CERCLA section
113{k){1) states that the President may
also place dupiicates of the
administrative record at any other
location. This section clearly provides
authority to maintain a second
adrun:strative record at s central
locatiun. Section 300.805 of the proposed
NCP (33 FR 51518) reflects EPA's
decisiun to make this statutory option a
regulatory requirement. A centrally
located record may offer easier access
to interested parties located far {rom the
response site.

EPA agrees with the commenter that
housing the centraily located copy of the
record at Indian tribal headquarters may
be appropriate when a Superfund site is
located at or near an indian reservation.
in the 1988 amendments to CERCLA,
Indian trites are accorded status
equivalent to states. and can be
designated lead agencies for response
actions. in which case they would also
be required to compile and maintain the
administrative record at or near the site.

Finally, «$ EPA stated in the preamble
ta the proposed NCP. maintaining the
administrative record on microfiche is
aiready recognized as a legaily valid
and effective practice: “EPA may maks
the administrative record available to
the public in microform. EPA mey
microform-copy documants that form the
basis for the selection of a CERCLA
response sction in the course of
business” (53 FR 33 A agrees that
this should be i the rule and
kas added § mﬁw
providing that the may
make the record in microform.

Final rule: Section 300.808 is modified
as [ollows:

1. Section 300.808(b} is added to the
rule as follows: “Where documents are
placad in the central location but not in
the file located at or nesr the sits. such
documents shall be added to the fils
located st or near the site upon request,
except for documents included in
puragraph (a)(4) of this section.”

2. Secton 300 8G5(c) s added ¢ ne
rule as follows: "The lead agency may
maxe the administrative record file
avatlable to the public tn microform.”

3. The section has been renymbered
accordingly.

Name: Sections 300.810{a)—{d).
Documents not included in the
administrative record file.

Proposed rule: Section 300.810(b)
discusses which documents may be
excluded from the admunistrative record.
Section (c) discusses privileged
information that is not included in the
admnistrative record. Section 300.810(d)
discusses canfidential information that
is placed in the confidential portion of
the admunistrative record.

Response to comments: One
commenter argued that § 300.810 should
specifically include an exemption for

-classified documents related to national

security. While the NCP currently does
not address the potential conflict
between national security concerns and
the requirement to establish a publicly
accessible administrative record. it is
not clear that such an exempton could
be adequately specified by rule or that
an exemption would appropriately
resolve this conflict. Section 121(j)
provides a national security waiver by
Presidential order of any requirements
under CERCLA. which can be invoked
in certain circumstances. Under this
provision. protection of national security
interests requires case-by-case review
under section 121{j) and not & blanket
examption in the NCP. Nothing in the
NCP limits the availability of this
waiver.

Another comment received by EPA

" stated that the treatment of privileged

and confidential documents in the
records is unfair, because it denies
access to documents that may be critical
to the selection of a remedy. EPA kas
provided for a confidential portion of
the administrative record where
documents containing. for example,
trade secrets of companies that have
developed patented cleanup
technologies being considered as e
response-selection siternative can be
kept confidential. To maintain a fair
balancs between the need for
confidentiality and the public's right of
review of the record. the lead agency
must summarize or redact & document
containing confidential information to
make available to the grestest extent
possible critical. factual informatioa
relevant to the sslection of a response
action in the nonconfidential portion of
the record.

A final comment proposed that an
index to the privileged documents
should be included in the
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noncanfidentia. geron i ne
aam:ustratve recorc. EPA agroag
believing that an index w .| et
interested parties know in genery: ‘2=
what documents are includad :n 1ne
recard without compromusing the
confidential nature of the :nformat:on
contained in those documents.

Finally. EPA (s adding a sentence :o
§ 300.810(a)(8) to clanfy that the :ndex
can include a reference to a group cf
documents. if documents are
customarily grouped. This will simei 7y
EPA’s task without compromusing :ne
integrity of the record.

Final rule: 1. EPA is promulgaung
§§ 300.810(b}. {c) and (d) as proposed
with a minor editorial change to ciarfy
the first sentence of § 300.810(d).

2. The following language :s added to
§ 300.810{a}(8) to provide for lisung
grouped documents in the
administrative record fiie index: “If
documents are customaniy grouped
together. as with sampling data chaun of
custody documents. they may be listed
as a group in the index to ths
administrative record file.”

Name: Section 300.815. Administrative
record file for a remedial action.

Proposed rule: The term
“administrative record file” is used
throughout the proposed NCP. Sectian
300.815(a) proposes that the
sdministrative record {ile be made
available for public inspection at the
beginning of the remedial investigation
phase.

Response to comments: EPA received
several comments objecting to the
concept of an administrative record file.
Taey objected because there is no
statutory authority for establishing a
file, and because they were concerned
that the lead agency could edit the file,
specifically by deleting public and PRP
comments and information that do not
support the response action ultimately
chosen by EPA, and that these
comments and informstion would not
remain a part of the final administrative
record.

The ststute requires the Presidcent to
establish an administrative record.
Urder subpart [ of the NCP, the
administrative record file is the
mechanism for compiling. and will
contain, the administrative record
required by section 113(k). One reason
EDA adopted the concept of an
sdministrative record fiie is that EPA
felt that it may be confusing or
mislsading to refer to an ongoing
compilation of documents as an
“administrative record” until the
compilation is compiete. Until the
response action has been seiercted. there



.8 N0 compiete adminuistrative record ‘or
that decision. Thus. to avoud creating the
impression that the recoed 13 complete at
any time pnor to the final selection
decision. the set of documents is
referred to as the admunistrative record
file rather than the administrative
record. -

However. this does not mean. s the
comments appear (0 suggest, that the
lead agency may “edit” the
administrative record file ut a manner
that removes comments and techn:cal
data simply because they are not
supporuive of the final selection
decision. Any comments and technical
information placed in the record file for
a proposed response action and relevant
to the selection of that response action.
whether in support of. or in oppasition
to. the seiected response action. become
part of the administrative record for the
final response seiection decision. Such
matentals will remaun in the
administrative record file. and will
become part of the final administrative
record However. EPA believes that as a
matter of law documents that are
erroneously placed in the administrative
record file {e.g.. documents that have no
relevance to the response selection or
that pertain to an entirely different site}
would not necessarily become part of
the final administrative record.

EPA received additional comments
stating that the administrative record
file should be available before the
beginning of the remedial investigation

phase. These comments suggested that -

the file be available: When a site is
entered into the CERCLIS data base:
when the HRS score is caiculated: when
proposed for inclusion on the NPL: after
the preliminary sssessment report: and
after the remedial site investigation.
EPA believes that the point at which s
site is entered into the CERCLIS data
base is too early to put any information
which would be relevant to a selection
of a response action into a recoed file

because at this point there has been no
" _comment for a non-time-critical removal

site evaluation and therefess Mttle
factual information about.tha site upon
which to base a resposnadusision. -
Interested parties can alimady find an
information on & site (et weuld be
included at the paint of the HRS scoring
and placement on the NPL in the NPL
dockst. which is publicly available. The
preliminery asssssment and remedial
investigation stages of a response are
premature for making the administrative
record available: at these points there is
little information relevant to response
selection on which to comment or to
review. Once the RI/FS work plan is
approved. and the RI/FS study begine—
including such activities as project

scoping, data colect:on, risk assessment
and analysis of aiternatives—here 1s a
coherent body of sile-specific
information with reievancs to the
response selection upon which to
comment. EPA believes that the
beginning of the RI/FS phase 1s the point
in the process when it makes sense to
start a publicly available record of
information celevant to the response
seiection.

One comment! suggested that
interested persons would have no
chance to comment on the formation of
the RI/FS work pian. The comment
suggested that the record fije should be
available before the RI/FS work plan‘is
approved. e.g.. with a draft work plan or
statement of work. EPA disagrees.
Approved work plans are often
amended. An interested person may
comment on the scope or formation of
the work plan. and such comments can
be taken into account by the lead
agency and incorporated into a final or
amended work plan. Such comments
must be considered if submitted during
the comment period on the proposed
action.

Final rule: EPA is promulgating
§ 300.815(a) as proposed. - . .

Name: Section 300.815. Administrative
record file for a remedial action. Section
300.820{a). Administrative record file for
& removal action. o

Proposed rule: Subpart [ requires that
the administrative record for a remedial
action be available for public review
when the remedial investigation begins.
Thereafter, reievant documents are
placad in the record as generated or
recsived. The proposed regulations also
require that the lead agency publish a
nswspaper notice ann ing the
Second hovios announcing thet the °

notice announcing that
plan has been issued. A public
commaent period of at least 30 days is
required on the proposed plan. Section
300.820(a} outlings the stepe for the
availability of the recoed and public

action, EPA solicited comments on a

" proposal currently under consideration

to require quarterly or semi-annual -
notification of record availability and
the initiation of public comment in the
Federal Register.

Response to comments: Some
commenters suggested that the use of
the Federal to announce the
availability of the administrative record
is too costly or of little or no benefit.
Several commenters requested
clarification on how and when the lead
agency should respond to comments.
Another stated that iead agencies
should be encouraged—though not
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reguired—'0 respcra
Before the format comment zer s
begins. '

EPA chose not to require 3 2ot.ze 3¢
availability of the adminisizative reczrd
in the Fedecal Register :n this
rulemaking because it 1s stuil urciesr
whether the benefits of this additiorai
notice outweigh its costs. EPA may
decide in the future to require this
additional notice if it determines *hat
such notice would improve notificatian.

EPA agrees with commenters :hat
clanfication 1s needed as to wher ‘=e
lead agency should raspond to
comments. We also agree that the ead
agency should be encouraged ‘o respond
to comments submutted before the pudiic
comment period. EPA generally wiil
consider any timely comments
containing significant information. even
if they are not received during the
formal comment penod. and encourages
other lead agencies to do s0. EPA wii}
strive to respond to comments 1t
receives as early as possibie. and o
encourage other lead agencies to foilow
suit. However. any lead agency is
required to consider and respond to or'
those comments submutted dunng a
formal comment period. Any other
comments are considered at the lead
agency's discretion. EPA has revised the
language of these sections to reflect the
policy or consideraton of public
comments submitted prior to public
comment periods.

One comment recommended that the
reguiations should provide how long the
administrative record must be available.
and suggested EPA coordinate efforts
with the National Archives about
refaining the record as a histoncal

EEIE R

.record. Another feit that matenais were

not always placed igto the record in a
timely manner. and that the record was
not always available to the working
public during evenings and weekends or
accompanied by a copying machine.
Similarly, one commenter feit that
documents should be placed in the ‘
record when they are generated orin a
prescribed timeframae of two weeks.
Another asked that free copies of key
documents be included in the record.

EPA believes that the length of time a
record must be available at or near the
site will be dependent on site-specific
considerations such as ongoing activity,
pending litigation and communty
interest. Eg.A‘ also believes that
difficulties sometimes encountered by
the working public require resolution on
a site-by-site basis and do not merii a
change in the proposed NCP language.
Special provisions may have to be made
by the records coordinator, with the aid
of other site team members. including
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regionai site manager. to enswre that the
record location chosen 1s convenient to
the public and that copying facilites are
made available. Using public libraries to
house the record should pramote bettar
availability of the record during non-
working hours and on weekends. In
respouse to mandating deadlines for
lead agencies to place documents into
the admuustrative record file, Agency
gwdance already directs record
compilers to place documents into the
record file as soon as they are received.
Agency pelicy addiuonally prescnoes a
suggested umeframe for piacing
documents w the record file. EPA
believes that mandatory deadlines in
the NCP would do little to increass the
rate at which records are already
compiled. The decision to place free
copies of key documents in the record at
or near the site will be a site-specific
decision based on the level of
community interest in these documents.
Thoss who wish to make copies of key
documents or any document contained
in the administrative recocd file should
already have accass to copying
facilities.

EPA reczived a comment requesting
that it publish & jownt notice of
availability of the administrative record
with a notice of availsbility of Technical
Assistance Grants. Another comment
stated that the removal site evaluation
and engineering evaiuation/cost
analysis (EE/CA) must be included in
the record for a non-time-critical
removal action. -

Publishing notice of the availability of
the record in tandem with -

announcements of the availability of »

Technical Asvistance Grants (TAGe) in
a good ides where TAGs are available
for a removal action. The TAGe,
howaever. are generally designed to
support citizen involvement in technical
issues for sites undergoing remedial
actions. The one-yeur, $2 million
limitations on removals and the limjted
number of alternatives ususlly reviewed
make further expense on a nshnieal
advisor less beneficial tham i might be
for a long-term remedial setisn As for
placing the removal site-ovelastion and
s mt‘h 1—‘! such

EPA agrees that

documents would bepertof the
administrative recend for the removal
action.

Finally. EPA is making s minor change

to the language of § 300.820(a)(4). EPA s
substituting the term “decision
document” in place of action
memorandum to allow for situations
where the agency’s decision document

{Or 4 removai 4clio0 .3 not name< an
action memorandum.

Final rula: 1. The second sentences of
§4 300.815(b). 300.820(a})(2) and
300.820(b)(2) are revised to reflect the
new language on responding to
comments as {oliows: “The jead ageacy
is encouraged to consider and respond,
as appropnate, lo significant comments
that were submitted prior to the public
comment penod.”

2. In § 300.820(a){4). the term “decision
document” is substituted for “sction

. memorandum.”

3. The remainder of § 300.820(a) is
promuigated as proposed.

Name: Section 300.820(b).
Adminisrative record file for a removal
action—time-critical and emergency.

Proposed rule: Section 300.820(b)
outlines stepe for public participation
and admimistrative record availability
for ime-critical and emergency removal
responses (33 FR 51516} "Documents
included in the sdministrative record:
file shall be made availabie for public
inspection oo later than 60 days efter
initiation of on-site removal activity,” at
which point notification of the
availability of the record must be
published. The lead agency then, as,
appropriate, will provide a public ~ .
comment period of not less than 30 days
an the selection of the response sction.

Response to comments: Several
comments suggested that public
comment requirements under
§ 300.820{(b)} were unnecessary and
burdensoms, especially the requirement
to publish a notice of the availability of
the record. One comment argued that
requiring public notification of both
record availability and of a site's
inclusion on the NPL was unnecessary
and duplicative. Another comment
stated that the requirements for public
notification end public comment are not

administrative record be available for
review caly for thoss time-critical
removal actions that do require public
notice and comment. A related commaent
stated that the requirement to publish a
notice of availability of the
administrative record for all ime-critical
removal actions be eliminated in favor
of making the record available but aot
requiring an advertisement or commant
period. since some time-critical removal
actions are completad before & public .
comment period could be held. Others
asked that the public comment period
become mandatory, or at least
mandatory for removal activities not
siready completed at the time the record
is made available. Another comment
requestad that the record become
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4va..ad.e sooner—atl .eas’ 30 24,5 a2’
uutiation of on-site remova. acuvily—
because the current 80-day penad
prevented the considersuon of any pre-
wark commeats. A second comment
supported the 60-day penod. Finally. a
commeantasr argued that it made iittie
sense to make the record availabie after
60 days for an emergency response
because the on-scene coardinator (OSC)
report containing most of the response
informaton isn't required to be
completed until one year following the
response actuon.

In general. the public participatioa
requirements under § 300.820{b) are
designed to preserve both the flexubility
and discretion requured by the lead
agency in time-cnucal removal action
situations as well as EPA’s commutment
to encouraging public participation and
to keeping an affected community well-
informed. EPA believes the notfication
and comment pertods required in
§ 300.820{b) provide for both Agency
flexibility and meaningful public
involvement. The regulatory language
sating that “The lead agency snall. as
appropriste, provide a public comment
period of not less than 30 days”
provides the lead agency neseded
flexibility when the emergency nature of
circumstancss makes hoiding a
comment period infeasibls.

While EPA belisves that it is
necessary to anngunce the availability
of the administrative record for ame-
critical and emergency removal actions
as well as non-time-critical actians. EPA
believes that requiring establishment of
the administrative record and publishing
a notice of its availability 30 days after
initiating a removal action in all cases,

. instead of “no latar than 60 days after

initiating & removal action.” as
proposed. would be somewhat
premature. [t has been EPA’'s axperience
that it often takes 60 days to stabilize a
site {i.e., those activities that help to
reduces, retard or prevent the spread of a
hazardous substancs reisase and heip 10
eliminate an immediate threat). EPA
believes that the overriding task of
amergency response teams during this
critical period must be the undertakicg
of necessary stabilization, rather than
administrative duties. Compiling and
advertising the record before a site has
become stabilized would divert
emaergency response teams from
devoting their full attention to a
response. EPA believes that such
administrative procadures are better left
for after site stabilization.

Public notice requirements for
announcing the availability of the
administrative record and for a site's
inclusion on the NPL are not duplicauve,



T. 9ty 'ne zudic of ‘wa ve~y
a.iferent decisions. Removai actions do
not aiways take place at sites on the
NPL therefore. the notice requirements
are obviously not duplicative for these
removal actions. For cemedial sites that
are on the NPL the admunistrative
record need not be established for some
time after \isung on'the NPL. so
publishing a notice of the availability of
the record would be essental to make
the affected public cognizant of site
progress and theiwr opportunity for
review of documents included in the
record.

Lastly. the procedures specified in
§ 300.820(b} are appiicable to an
emergency removal that starts and
finishes within 60 days. However, as
provided in § 300.820({bj(2). a comment
period 13 held only where the lead
agency deems it appropnate. But
because the administrative record is an
avenue for public information as well as
for public comment. EPA also beiieves
that even if the action is completed
before the record file is made available.
it is stll approprigte to make the record
available to the public. There is also no
inherent contradiction in the OSC report
being available one year after
completion of the response action while
the administrative record becomes
available 80 days after initiation of on-
site activities. Since the OSC reportis a
summary of the site events and is not a
document which is considered in the
selection of response action, it is not
generally included in the administrative
record.

Final rule: EPA is promulgating
§ 300.820(b) as proposed. except that:

1. The second sentence of
§ 300.820({b)(2) is revised on responding
to public comments as described above.
2. Section 300.820(b})(3) is revised
consistent with § 300.820(a)(4); the term
“action memorandum” is changed to
“decision document.”

Name: Section 300.82S. Record
reqmmncnu after decision dommt is
si

sil’lmpoud rule: Section “ :
describes situations where decaments
may be added to the administrative
record after the decision desmment is
signed. Documents mag be added to a
record in the follawing eircumstances:
When the document addresses & portion
of the decision whish the decision
document does not address or reserves
for later: when the response sction
changes and an explanation of
significant differences or an amended
decision document is issued: when the
agency holds additional public comment
periods after the decision is signed: and
when the agency receives comments -~

. avidence submitted after the decision
- document is complete is slready -

containin® s8Mifcant .niorma:.on tot
ccntained elsewhere 1n the record whicn
couid not have been submtied durnng
the public comment penod which
substantially support the need to
signuficantly aiter the response action”
(53 FR 51518). In addition. subpart E of
the proposed NCP discusses ROD-
amendments and Explanations.of
Significant Differences. Explanations of
Significant Differences may be used for
significant changes which do not
fundamentally change the remedy. and
do not require public comment. ROD
amendments must be used for
fundamental changes. and require a
public comment penod.

Response to comments: One
commenter asked that subpart [ reflect
the factors consistently applied by
courts when determining whether the
record should be suppiemented.
including such critena as Agency
reliance on factors not included in the
record. an incomplets record, and strong
evidence that EPA engaged in improper
behavior or acted in bad faith. A related
comment stated that since general
principies of administrative law apply to
administrative record restrictions and
suppiementing the record, language
limiting suppiementing the record should
be deleted from the NCP. EPA believes
that including specific tenets of
admtnistrative law governing
supplementing of the record in the NCP
itseif is unnecessary. These tenets apply
to record review of response actions
whether or not they are included in the
NCP. The requirements of § 300.825(c}
do not supplant principles on
supplementing administrative records.

Another comment recommended that
EPA permit the record to be
supplemented with any issue contested
by a PRP, while granting an objective
third party the ability to accept or reject
record supplements. EPA aiready
requires that any documents
remedy selection submitted by PRPs
within the public comment period be
included in the record. All significant

included in the record. so long as it
meets the requirements of § aoo.m(e).
is not included elsewhere in the record.
could not have been submitted during
the public comment penod. and supports
the need to significantly siter the
responss acticn. EPA believes these
criteria are ressonable and do not
require the use of a third-party
arbitrator.

One comment stated that all PRP
submissions must be placed in the
record in order to protect a party’s dus-
process right to be heard. EPA disagrees
that all PRP submissions to the lead
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- added to the record. The commenter
' suggests deleting the word -

" TaLsl 3@ Z.aGed n o me e -
order 10 protec: 'ne Par'y s J.ecroasy
nghts. The process proviced .a tne |
ruies—uncluding the notice of Y
availability of the proposed pian and ‘=e
administrative record for review :he
availabulity of all documents under:ying
the response selection decision for
review throughout the decision-making
process, the opportumty to comment on
the proposed plan and all documents :n
the admirustrative record file. the
requirement that the lead agency
consider and respond to all sigmificant
PRP comments raised dunng the
comment pertod. the notice of significant
changes to the response seiection. and
the opportunity to submut, and
requirement that the lead agency
consider. any new significant
information that may substantially
support the need to significantly alter
the response selection even after the
selection decision—is sufficient to
satisfy due process. Moreover. the
opportunity provided for PRP and public
involvement in respanse selection
exceeds the minimum public
participation requirements set forth by e
the statute. Placing a reasonable limn \
the length of time in which comments
must be submitted. and providing for
case-by-case acceptance of late
comments through § 300.825(c). does no.
infringe upon procedurai nights of PRPs

One commenter asked that the
permissive “may"” in § 300.825(2) be

30 there is no lead-agency

discretion over whether to add to the
administrative record documents
submitted after the remedy selection.
and stated that additional public
comment periods as outlined in

- § 300.82%(b) shouild not be only at EPA's

option. A related comment stated that

the multiple qualifiers in § 300.825(c),
including the phrases “substantiaily
support the need” and “significantly

alter the response action” (53 FR 51518),
grant EPA overly broad discretionary
powaers over what documents may be ‘

“substantiaily,” ss well as stating that
all comments. even thosa disregarded by
EPA. should be included in the record
for the purposs of judicial review. EPA
disagrees that the word “may” in either
§ 300.825(a) or § 300.828(b).is too
permissive. Section 300.825(b) of the
proposal was simply intended to clanfy
the lead agency’s implicit authority to
hold additional public comment periods.
in addition to those required under
subpart E for ROD amendments.
whenever the lead sgency decides it
would be appropriate. Because thesa
additional comment periode ace not
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~ermussive (anguage simpiy refiects
the .ead egency s discreuon with fespect
to these additional public nvolvement
opportunities. Sicilarly. lead-agency
discretion to add to the administrative
record documents submitted after a
decision document has been signed
provides the lead agency the option to
g0 beyond the minumum requirements
for public participation outlined in the
statute. In response to requests to delete
the qualifiers n § J00.825(c). this
language is wiicntionally designed to
define carefuiiv the cifcumstances n
which EPA must consider comments
submitted atier the response sction has
been seiected. This standard recogruzes
CERCLA's mandate to proceed
expeditious\ tuv uapiement selected
response acnuns., but aiso recogruzes
that there will be certain instances in
which significant new information
warrants reconsideration of the selected
response action. Section 300.825(c) is
intended to provide & reasonable limit

on what comments EPA must review or
consider after a decision has been made.

Several commenters requested that
PRPs not identified until after the close
of the public comment period should be
allowed an oppartugity to comment on
the record within 80 days,of EPA's
notification of potential liability. EPA
makes significant efforts to invoilve PRPs
as early in the process as possible.
When PRPs are identified late in the
process, they may provide EPA with
comments at that time. EPA will
consider comments which are submitted
after the decision document is signed ia
accordance with the critéria of
§ sooszs(c).‘mk this 0o matter when

* the'PRP is identified 1n'the procass. EPA

believes that the crrent rule is
sufficient for granting these late-
identified PRPs the opportunity for
submitting late commants for the record.
One commenter stated that new

information that confirms or ’
substantiates prior public commens
should be tigde part of the recoed. sven
after a ROD ib signed. EPA is ast
required by statute or reguiatien ¢
;:on:ndc these w'r“

(] 1 w Dl’. m “
considar post-ROD cammants &t

considers o be signile
case both the comisent and the lead
agency's mﬂdhm&m
Finally, EPA.Jo1 a minor
to § ) on additional public

ods 0 clarify that, in
addition to commenits and responses to
comments, docuiaents supporting the
request for an additional comment
period, and any decision documants
wonldbcplaudhmmﬁw

recorc e, Allnougn tus s wnat EPA
intended in the proposai. & clanficauon
13 NECE3sAry (0 ensure consistency.
Final rule: EPA 13 promuigsung
§ 300.823 a3 proposed except for en
addition to the last sentence of section
(b) as follows: “All additional cornments
submitted dunng such comment periods
that are responsive to the request. and
any response (o these comments. along
with documents supporung the request
and any finsl decision with respect to
the issue. shall be placed in the
administrauve record file.”

Subpart f—Use of Dispersants and
Other Chemicals ‘

The following sections discuss
comments received on subpart | and
EPA's responses.

Namae: Sections 300.900-300.920.
General.

Exisung rule: Section 300.81 described
the purpose aad applicability of existing
subpart H {now subpart ]} and § 300.82
defines the key terms used in the -
regulation. Section 300.83 provides that
EPA shall maintain & schedule of
dispersants arid other chemical or
biological products that may be
authorized for use on oil discharges
called the "NCP Product Schedule.”

Section 300.04 sats focth the . -
procedures by which an OSC may
authorige the use of products lm.d oa
the NCP.Product Schedule. The section
provides that an OSC, with concurrence
of the EPA representative tothe RRT -
and the cancurrence of the sn!c(o) with
jurisdiction over the navigable wa :
(ndc&mdbythoCWA)ponuudbydn
oil discharge. may autharize the use of
dispersants. surfacs ageats,
and biclogica! additives onthe
NCP Product Schedule.

This section also provides that if the
OSC determines tlm theuse of a

EPA RRT representative and the
affected statas of the use of & product as
soon as possible and must obtaia their
concurrenos for the continued use of the
ance the threat to human life
has subsided. This provision sliminates
delays in potentially life-threatening
situations, such as spills of bighly
flammabile petroleum products in
harbors or near inhabiled erees.
Although they will not be listed on the
Schedule, thus section also provides for
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a.nonzateca citme sseofl tumin
azents on g case-Dy-Case Davs. Tie .3
of sinking agents s prohibDited

Section 300.84 explicitly encourages
advance planning for the use of
dispersants and other chemicals. The
OSC is authorized (o aoprove the use of
d:spersants and other chemicals without
the concurrence of the EPA
representative to the RRT and the
affected states if these parties have
previously approved a plan identifying
the products that may be used and the
parucular circumstances under which
their use i3 preauthonzed.

Section 300.85 details the data that
must be submitted before a dispersant,
surface coliecting agent. or biological
additive may be placed on the NCP
Product Schedule. Section 300.86
describes the procedures for placing a
product on the Product Schedule and
aiso sets forth requirements desigued to
avoid possible misrepresentation or
misinterpretation of the meaning of the
placement of a product on the Schedule.
including the wording of a disclaimer to
be used in product advertisemen:s ar
technical literature referring to
placement on the Product Schedule.

Appendix C details the methods and
types of apparatus to be used i carrying
out the revised standard dispersant
effectiveness and aquatic toxicity tests.
Appendix C also sets forth the format
required for summary presentation of
product test datas.

Proposed rule: Proposed subpart | is
very similar to subpart H and containa
only minor revisions. Section numbers
and referencas to other sections and
subparts have been changed where
appropriate. Technical changes and

" minor woeding changes to improve

clarity have also been made.
Definitions formerly presented in
subpart H have been moved to subpart
A. and a new definition has been added
for miscallaneous oil spill control
agents. Accordingly. a list of data
requirements for miscellaneous spill
control agents is proposed to be added
to § 300.913. The definition for navigubie
waters is as defined in 40 CFR 110.1,
Section 300.910, which sddressed

“Authorization of use.” was modified
slightly in the propossd regulaticn to

emphasise the importance of obtaining
concurrence for the use of dispersants
and other chemicals from the
appropriats state representatives to the
Regional Response Team (RRT) and the
DOC/DO! natursl resourcs trustees “as
appropriate.”

10 comments:—1.

inclusion of the DOC/DQI trustees in
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APPENDIX M

- SUBPART I OF NCP

Subpart l~Adrustrative Record tor

- Selgction of Response Action

§300.000 Establishment of an
admensstrative recard.

(8) Ceneral requirement. The leud
ageocy shail establish am admumsirative
recard that coatains the' ‘documents that
form the basts for the seléction of a
response acuon. The lead egency shall

compiie and mainmun the sdmunisragve |

record i accardsnce wath this subpart.
{b) Adanasstraave recards for federal

facilities. (ul},l'.al m&d-ul m@rcy other

than EPA is agency

rmg tacylity. the, f-dml agwncy shall

compile and maints -dmmndn

record fof dnn Qn @[m

action for mnmmna ‘

Hﬁmwﬁmh
sd:-ﬂ lace. d: m:uw m
pisce in the
file o ensure that the adminiszatve -

record includes all docusaaaty thas form
&.m‘wﬁim&ﬂuwm

.umrﬁmuhm,hdambb

federal &acitity. woeepene BT ot
(allfsPAumdndhmm
the resporse action at & federal |

.mummuww

acting a8 the iaad agmoy shall provids: . _
mwamdbum&" L

iy el
MR&MMW (
workplan, the nwmm

mt.\m
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I

(ct Admwistrative record for srate-
- lead srtes. ([ a state is the lead agency
for 8 site, the state shail compiie and
maintag the adminisative reoned for
the selection of the resporrse acnom ‘or
that site nn accordance with chis
subpart. EPA may -eqmre he state 'o
piace additionat da:umqms :n the
admimistraave secord flle ‘o ennure that
the sdmimstrative record 1nctudes ail
documents waich fam the basis for the
selection of the résponse action. The
state shall provide EPA wth a copy of
the index of documents included in the
admynistrative record flle. the RI/FS
- workpldjy, the mlrs nlnud for pubiic
! comment, tia propos
i cominbts toee

‘ PNPM plan. and any other documents

| toall

m my requeston s case-by-case
d) leg . This wbpnn applies
_ section 106 of CRCLA or sought,

secured. bt ordared admidisranvely or
!udldlﬂy !mdcucﬁon 108 of mcm.

ni‘ull‘j_h" -

response actions M

in dY of this sect
mm&";ﬁ‘m"‘m‘ .,mm."“
mbpmnhmpncda .

>

hﬂ.ﬂdmhmuumrmw
muﬂupuuumm
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12 Guidance documents not generated
spec:fically faor the site at 13sue need not
be located at or near the site at issue,
provided that they are maintained at the
central location and the index to the
admuustrative record Qlle indicates the
locaton and availability of these
guidance documents.

(3} Publicly available technical
literature not generated for the site at
1ssue. such as engineering textbooks,
aruicies from technical journals. and
towcological profiles. need not be
Incated at or near the site at isyue or at
the central {ocation. provided that the
hiterature 1s listed in the index to the
admunistrative record file or the
literature is cited in a document in the
record.

{4; Documents included in the
confidential portion of the
administrative record file shall be
located cnly in the central location.

(5; The administrative record for a
removal action where the release or
threat of release requires that on-site
ramovai activities be initiated within
hours of the lead agency’s determination
that & removal is appropriate and on-
site removal activities cease within 30
days of initiation. need be available for
public inspection only at the central
location. ] :

(b) Where documents are placed in
the central location but not in the Gle
located at or near the sits. such
documeats shall be added to the file
lucated st or near the site upon request,
except for documents included in
paragrapa (a)(4) of this section.

(c) The iead agency may make the.
administrative record file available to
the public in microiorm.
¢ 300.810 Contents of the administrative
record flle.

{a) Contents. The administrative
record flie for selection of a response
action typically. but not in all cases, will
contain the following types of
¢ (1) Doc:mn contsining factual

1 ts
information, data and anslysis of the
factual information, and dete that may
form & basis for the saleatien of a
response action. Sueh decumants may
include verified sampling dats. quality
control and quelity assurance
documentation, chain of custody forms,
site inspection reports, preliminary
assessoant and site evaluation reports,
ATSDR health sssessments, documents
supporting the lead agency’s
determination of imminent and
substantial endangerment, public health
evaluations, lvn: tachnical lnm:di oa. §
enginsering svaluations. In & on. for
remedial actions, such documents may
include approved workplans for the

remedial investigation/feas:bility study.
state documentation of applicable or
relevant and appropnate requirements,
and the RI/FS:

{2) Guidance documents. technical
literature. and site-specific policy
memoranda that may form a basis for
the selection of the response action.
Such documents may inciude guidance
on conducting remedial investigations
and feasibility studies. guidance on
determirung applicable or relevant and
oppropriate requirements. guidance on
nsk/exposure assessments. enginecring
handbooks. articies from technical
journals. memoranda on the application
of a specific regulation to a site, and
memoranda aon off-site disposal
capacity

(3) Documents received. published. or
made availablie to the public under
§ 300.815 for remedial actions. ot
§ 300.820 for removal actions. Such
documents may include notice of
availability of the edministrative record
file, community relations pian. proposed
plan for remedial action. notices of
public comment periods., public
comments and information received by
the lead agency, and responses to
s\gnificant comments;

{4) Decision documents. Such
documents may include action
memoranda and records of decision;

{5) Enforcement orders. Such -~ -
documents may include administrative
ordery and consent decrees; and

(6) An index of the documents
included in the administrative record
file. If documents are customarily
grouped together, as with sampling data
chain of custody documents, they may
be listed as a group in the index to the
administrative record file.

(b} Documents not included in the
administrative record file. The lead
agency is not required to incinds
documments in the administrative record
fle which do not form a basis for the
selection of the response action. Such
documents includs but are not limited to
draft documants, internal memoranda,
and day-to-day notes of staff unlese
such documents contsin information -
that forms the basis of sslection of the
responise action and the information is
not included in any other document in
the administrative record file.

(c) Privilaged documents. Privileged
documents shall not be included in the
record file except as provided in -
paragraph {d) of this section or where
such privilege is waived. Privileged
documents inciude but are not limited to
documents subject to ths attorney-client,
attorney work product, deliberative
process, or other applicable privilege.

{d) Confidential file. if information
which forms the basis for the selection
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of a response action is inciuzes 1~ -
a document containing coniaenta, :»
pnivileged information and s nnt
otherwnse available to the pubnic. the
information. to the extent feasible sna
be summarized in such a way as to
make it disclosable and the summary
shalil be placed in the publicly avaiiaiie
The confidential ar privileged documen:
itself shall be piaced in the confidental
portion of the adm:ustrative record fie.
If information. such as confidental
business information. cannoct be
summarized in a disclosable manner,
the information shall be placed only in
the confidential pcrtion of the
administrative record file. All
documents contained in the confidential
portion of the admunistrative record fije
shall be listed in the index to the file.

§ 300.815 Administrative record fiie for s
remediat action.

{a) The administrative record file for
the selection of a remedial action shall
be made available for public inspecnon
at the commencement of the remedial
investigstion phase. At such time. the
lead agency shall publish in a msjor
local newspaper of general circulation a
notice of the availability of the
administrative record file.

(b) The lead agency shall provide a
public comment period as specified in
§ 300.430([)(3) so that interested persons
may submit comments on the selecton
of the remedial action for inclusion 1n
the administrative record file. The iead
agency is encouraged to consider and
respond as sppropriate to significant
comments that were submitted prior to
the public comment period. A wnitten
response to significant comments
submitted during the public comment
period shall be included in the
administrative record file.

(c} The lead agency shail comply with
the public participation procedures
required in § 300.430({)(3) and shall
document compliance in the
administrative record.

(d) Documents generated or received
after the record of decision is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 390829 Administrative record file for s
removel sction.

{a) I based on the site evaluation. the
lead agency determines that a removal
action is appropriate and that a planning
period of at least six months existe
before on-site removal activities must be
initiated:

{1] The administrative record file shall
be made available for public inspection
when the enginesring evaluation/cost
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dnalysis (EE/CA} 1s made available for
putlic comment. At such ime. the lead
agency shail publish in a major local
newspaper of general circulation a
notice of the availablity of the
admurustrative record file.

(2) The lead agency shall provide a
public comment period as specified in
$ 300.415 so that interested persons may
submit comments on the selection of the
removal action for inclusion n the
admimistrauve record file. The lead
agency 1s enccuraged to consider and
respond. as appropnate. to significant
comments that were submitted prior to
the public comment penod. A wntten
response to significant comments
submutted during the public comment
period shall be included in the
admunistrative record file.

(3) The lead agency shall comply with
the public participation procedures of
§ 300.415(m) and shall document
compliance with § 300.415(m}{3)(i})
:_hmugh (1) in the admunistraffve record

ile.

(4) Documents generated or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.828.

(b) For all removal actions not
included in paragraph (a) of this section:

(1) Documents inciuded in the
administrative record file shall be made
available for public inspection no later
than 80 days after initiation of on-site
removal activity. At such time. the lead
agency shall publish in a major local
newspaper of general circulation a
notice of availability of the
administrative record file.

(2) The lead agency shall. as
appropriate, provide a public comment
period of not lese than 30 days beginning
at the time the-administrative record file
is made available to the public. The lead
agency is encouraged to consider and
respond. as appropriate. to significant
comments that wers submitted prior to
the public comment period. A weitten -
response to significant comments
submitted during the publis comment
period shall be included im e -
administrative recoed Sie.

{3) Documents generated or received
after the decision dosument is signed
shall be added to the administrative
record [ile only as provided in § 300.828.

§300.828 Mecord requiremants sfier the
decision document is signed.

{a) The lead agency may add
documents to the administrative record
file after the decision document
selecting the response action has been
signed iE

{1) The documents concern & portion
of a response action decision that the

decision document does not address or
reserves to be decided at a later date: or

(2) An explanation of significant
differences required by § 300.435(c). or
an amended decision document s
1ssued. in which case. the explanation of
sigmificant differences or amended
decision document and all documents
that form the basis for the decisicn to
modify the response action shall be
added to the admunistrative record file.

(b) The lead agency may hoid
additional public comment periods or
extend the time for the submission of
public comment after a decision
document has been signed on any issues
corcerning selection of the response
action. Such comment shall be limited to
the issues for which the lead agency has
requested additional comment. All
additional comments submitted during
such comment periods that are
responsive to the request. and any
respanse to these comments. along with
documents supporting the request and
any final decision with respect to the
issue, shall be placed in the
administrative record [ile.

(c) The lead agency is required to
consider comments submitted by .
interested persons after the close of the
public comment period only to the
extent that the comments contain
significant information not contained
elsewhere in the administrative record
file which couid not have been
submitted during the public comment
period and which substantially support
the need to significantly alter the .
respanse action. AH such comments and

any responses thersto shall be pllad in

the administrative record file.
Subpart J—Use of Dispersents and
Other Chemicais ..

§300.900 Genersl.
(e} Section 311(c){2)(C) of the Clesn

Water Act requires that EPA prepars 3

schedule of dispersants and other
chemicals. if any, that may be used in
carrying out the NCP. This subpart
makes provisions for such & schedule.

(b) Thia subpart applies to the
navigable waters of the United States
and adjoining shorelines, the waters of
the contiguous zone, and the high seas
beyond the contiguous zone in
connection with activities under the
Quter Continental Sheif Lands Act.
activities under the Despwater Port Act
of 1874, or activities that may affect
natural resousrces belonging to,
appertaining to. or under the axclusive
management authority of the United
States. including resources under the
Magnuson Fishery Conservation snd
Management Act of 1978

103

- DOC and DOT natursl resource trustees,

{¢) This subpart appiies :0 'he se 7f'l

any ~hemicai agents or otner aad:":\es
as defined in subpart A of this nar 'na:
may be used to remove 2r controi o1
discharges.

§ 300.905 NCP Product Schedule.

{a} Oul Discharges. (1) EPA shail
masntain a schedule of dispersants acg
other chemical or biologicai products
that may be authonized for yse on ail
discharges in accordance with the
procedures set forth in § 300.910. Th:s
schedule. called the NCP Product
Schedule. may be obtained from the
Emergency Response Division {05-210).
U.S. Environmental Protection Agency.
Washington, OC 20460. The teiepnone
number 1s 1-202-382-2190.

(2) Products may be added to the NCP
Product Schedule by the process
specified in § 300.920.

(b) Hazardous Substance Reieases
{Reserved].

§ 300.910 Authorization of use.

(a) The OSC. with the concurrence of
the EPA representative to the RRT and. !
as appropriate. the concurrence of the
RRT representatives from the states
with jurisdiction over the navigable
waters threatened by the reiease or
discharge. and in consuitation with the
DOC and DOI natural resource trustees.
when practicable. may authonze the use
of dispersants. surface collecting agents.
biological additives. or miscellaneous !
spill control agents on the aul discharge.
provided that the dispersants. surface
collecting agents. biological additives. or
miscellaneous oil spill controi agents are
listed on the NCP Product Schedule. .

(b} The OSC. with the concurrence of

il

" the EPA representative to the RRT and.

as appropriate, the concurrence of the
RRT representatives from the stetes -
with jurisdiction over the navigable
walers threatened by the reiease or
discharge. and in consultation with the

A 4

when practicable. may authoriza the use
of burning n.um on a case-by-case

" basis.

(c) The OSC may authorize the use of

" any dispersant. surface collecting agent.

other chemical agent, bumning agent.
biological additive. or misceilaneous oil
spill control ageat. including products
not listed on the NCP Product Schedule.
without obtaining the concurrence of the
EPA representative to the RRT, the RRT
representatives from the states with
jurisdiction over the navigable waters
threatened by the release or discharge.
when. in the judgment of the OSC. the
use of the product is necessary to
prevent or substantially reducs & hazard
to human life. The OSC is to inform the



