UNITED STATES ENVIRONMENTAY. FPROTECTION AGENCY
: REGION V

IN THE MATTER OF:

ADMINISTRATIVE ORDER L

BASF Corporation g
ON CCNSENT e

1609 Biddle Averme
Wyardotte, Michigan 48192
USEFA ID NO.: MID 064 197 742
RESEONDENT

Proceeding under Section 3008 (h)
of the Resource Conservation and

Recovery Act of 1976, as amended,
42 U.S5.C. §6928{h}.
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I. JURISDICTION

This ADMINISTRATIVE ORDER ON CONSENT (Consent Order) is issued pursuant to the
authority vested in the Administrator of the United States Envirormental
Protection Agency (U.S. EFA) by Section 3008(h) of the Solid Waste Disposal
Act, commonly referred to as the Resource Conservation and Recovery act of
1976 (RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984,
42 U.S.C. §6928(h). The authority vested in the Administrator to issue Orders
under §3008(h) of RCRA has been delegated to the Regional Administrator in
Region V and has been further delegated to the Director of the Waste
Management Division (Waste Management Division Director) by U.S. EPA
Delegation Nos. 8-31 arnd 8-32, dated April 16, 1985, and May 15, 1986,

respectively..

This Consent Order is issued to BASF Corporatien (Respondent), the cwner ard
operator of the BASF North Works facility at 1609 Biddle Avenue, Wyandotte,
Michigan 48192 (the Facility). Respordent consents to and agrees not to
contest U.S, EPA’s jurisdiction to issue this Consent Order and to enforce its

terms. Further, Respondernt will not comtest U.S. EPA‘s jurisdiction to:
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ccuré:el campliance with this Consent Order in any subsequent enforcement
procesdings, either administrative or judicial; require Respordent’s full or
interim compliance with the terms of this Consent Order; or impose sanctions

for viclations of this Consent Order.

IT. DEFINTITONS

mﬂassotharwiseacprasslyprwidedhetem,tennsusaimﬂuiscmsamoﬂer
which are defined in RCRA or in regulations promilgated under RCRA shall have
the definitions given to them in RCRA or in such regulations.

1. Acceptable, in the phrase 'In a mamner acceptable to U.S. EPA..." shail
mean that submittals or completed work meet the terms and corditions of

and/or U.S. EPA’s written comments and guidance documents.

2. Additional work shall mean any activity or regquirement that is not
a‘:pxasslyccveredbythisCorsentOrderoritsAttad’xmentsbutis
determined by U.S. EPA to be necessary to fulfill the purpcses of this
Consent Order as presented in Section ITI: Statement of Purpose.

3. Adninistra tive Record shall mean the record ccmpiled and maintained by
U.S. EPA supporting this Consent Order. For information on the conternts
of the Administrative Record see “Guidance on Administrative Records for
RCRA 3008(h) Actions," OSWER Directive 9940.4, July 6, 1989.

4. Area of Concern shall mean any area of the Facility under the comtrol or
wrarstﬁpofthemmercropetatornmerearelmetothemviIMOf
hazardous waste(s) or hazardous canstituents has occourred, is suspected
to have occurred, or may occur, regardlaﬁsofthefreque:x:yorduratim
of the release. '

5. CERCIA shall mean the Camprehensive Envirormental Respoanse,
Cempensation, and Liability Act of 1980, as amended, 42 U.5.C. §§9601,
et seq. .

6. Camly or compliance may be used interchangeably and shall mean
ccnpletionofworkrequiredbytm.sccnsentmderofaquality
approvable by U.S. EPA and in the mamner and time specified in this
Censent Order or any modification thereof, its attachments or any
modification thereof, or written EPA directives. Respondent must meet
bommeqtmlityarﬂtjmeli:mscmporentsofaparticﬂarrequjranent
to be considered in campliance with the terms and conditions of this
Consent Order.

7. Contractor shall include any subcontractor, independent contractor,
' consultant or laboratory retained to conduct or menitor any portion of
the work performed pursuant to this Consent Order.
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Corrective measures shall mean those measures or actions necessary to
control, prevent, or mitigate the release or potential release of
hazardous waste or hazardous constituents into the erwirorment.

Corrective Measures Implementation or MI shall mean those activities
necessary to initiate, camplete, monitor, and maintain the remedies :
U.S. EPA has selected or may select to protect human health and/or the ™~
ernvirorment from the release or potential release of hazardous wastes,
or hazardous constitvents, into the enviroment from the Facility. [The
Q{[requlrementSaredetaJledmthed{[ScopeofWorkmcludedas
Attachment IV.]

Corrective Measures Study or ¢MS shall mean the investigation and
evaluation of potential remedies which will protect human health and/or
theermrmmerrtfmthemleaseorpctentlalreleaseofhazanious
wastes, or hazardous constituents, into the enwviroment from the :
Facility. ['Ihe(:-ﬁrequiresnentsaredetailedmthecdSSccpeof'Work
included as Attachment III.)

Data Quality Cbiectives shall mean the qualitative or quantitative
statements, the application of which is designed to ensure that data of

known arnd appropriate quality are dbtained.

Dav shall mean a calendar day unless expressly stated to be a business
day. Business day shall mean a day cother than a Saturday, Surday, or
Federal Holiday. In camputing any pericd of time under this Order,
where the last day woald fall on a Saturday, Sunday, or Federal Holiday,
the period shall run until the end of the next business day.

EFA or U.S. FFA shall mean the United States Envirarmental Protection
2gercy, and any successor Departments or Agencies of the United States.

Facility shall mean all contiguous property under the control of the
owner and/or cperator.

Hazardous Constituents shall mean those constituents listed in Appendix
VIII to 40 C.F.R. Part 261 or any constituent jdentified in Appendix IX
to 40 C.F.R. Part 264.

Hazardous Waste shall mean hazardous waste as defined in §1004(5) of
RCRA or 40 C.F.R 260.10. This term includes hazardous constituents as
definaed above.

Imovative Treatment Technologies shall mean those technologies for
treatment of soil, sediment, sludge, amd debris other than incineration
or solidificaticon/ stabilization and those technologies for treatment of
groundwater contamination that are altermatives to pump and treat. Pump
and treat in this instance refers to pumping with conwventional
treatments like air stripping and UV oxidation.




i8.

19.

20.

21.

22-

23.

24.

25.

26.

27.

-4 -

Interim measures or IM shall mean those actions, which can be initiated
in advance of implementation of the final corrective action for a
facility, to achieve the goal of stabilization. Interim Measures
initiate clearp at a facility and control or eliminate the release or
potential release of hazardous wastes or hazardous constituents at or
from the Facility.

Receptors shall mean those humans, animals, or plants and their habitats
which are or may be affected by releases of hazardous waste or hazardous
constituents from or at the Facility.

RCRA_Facjlity Investication or RFI shall mean the investigation and
characterization of the source(s) of contamination and the nature,
extent, direction, rate, movement, and concentration of the source(s) of
cartamination and releases of hazardous waste, including hazardous
canstituents, that have been or are likely to be released into the
erviroment from the Facility. [The activities requirvred for the RFT are
detailed in the RFI Scope of Work included as Attachment I.]

Solid Waste Management Unit or SWMUJ shall mean any discernible unit at
which solid wastes have been placed at any time irrespective of whether
the unit was intended for the management of solid or hazardous waste.
Such units include any area at a Facility where solid wastes have been
routinely and systematically released.

Scope of Work or SGW shall mean the autline of work Respondent must use
to develop all workplans and reports recquired by this Order as set forth
in this Consent Order and its Attactments I, IT, III, IV, Vand VI. All
SOW Attachments and modifications or amendments thereto, are
incorporated into this Consent Order ard are an enforceable part of this
Censent Order.,

Stabilization shall mean the goal or philosophy of comtrolling or
releases and/or preventing or minimizing the spread of contaminants
while long-term corrective measures alternatives are being evaluated.

Submittal shall include any workplan, report, progress report, or any
cother written document Respondent is required by this Consent Order to
send to U.S. EPA.

Violations of this Consent Order shall mean those actions or amissions,
failures or refusals to act by Respondent that result in a failure to
meet the terms and conditions of this Order or its Attachments.

Work or Obligation shall mean any activity Respondent must perform to
camply with the requirements of this Consent Order and its Attachments.

Workplan shall mean the detailed plans prepared by Respondent to satisfy

tbereqtnremntsofthecorraspordungccpeofWork. The requiremernts
for each workplan are presented in Section VITI: Work to be Performed

and the Attachments I, IT, ITI, IV, V amd VI.
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TIT. PARTTES BCUND

A. This Consent Order shall apply to and be binding upon U.S. EPA, Respondent
and its officers, directors, employees, agents, and successors ard assigns,
heirs, trustees, receivers, and upon all persons, including but not limited to
contractors, subcontractors, independent contractors, laboratories and

consultants acting on behalf of the Respondent.-

B. No change in ownership or corporate or partnership status relating to the
Facility will in any way alter Respondent’s responsibility under this Consent
Order. Any coﬁveyance of title, easement, or other interest in the Facility,
or a portion of the Facility, shall not affect Respondent’s cobligations under
this Consent Order. Respondent will be responsible and liable for any failure
to carry cut all activities required of Respordent by the terms and conditions
of this Consent Order, regardless of Respondent’s use of employees, agents,
contractors, or consultants, to perform any such tasks.

C. Respordent shall provide a copy of this Consent Order to all contractors,
subccntractors, independent contractors, iaboratories, ard consultants
retained to conduct or monitor any portion of the work performed pursuant to
this Consent Order within 14 days of the effective date of this Consent Order
or date of such retention, and shall condition all such contracts on

camliance with the terms of this Consent Order.

D. Respondent shall give written notice of this Consent Order to any
successor in interest prior to transfer of ownership or operation of the
Facility, or a portion thereof, and shall notify U.S. EPA no later than ninety

(90) days prior to such scheduled transfer.




_.6_
E. Respondent agrees to urdertake all actions required by the terms and
conditions of this Consent Order, including any portions of this Consent Order

incorporated by reference.

Iv. W
In entering into this Consent Order, themrt:ualobjectives%]ﬂ‘iems. EPA ard
BASF Corporation are: (1) to contimue to take measures to prevent the flow of
corttaminated g'xmﬁwaterfrmtnezracﬂitytomenetréit River and the Wayne
OcamtyDepart:nantofPublicWorkssa&rageéys‘bem (except as provided by
permit), and to perform any other Interim Measures (IM) at the Facility which
may be deemed necessary urnder this Consent Order to relieve threats to human
health or the envircrment; (2) to prepare a RCRA Facility Investigation (RFI)
workplan, perform the RFI to determine fully the nature and extent of any
release of hazardous wastes and hazardous comstituents at or from the
Facility, and prepare an RFI Report:; (3) to prepare a Corrective Measures
Stidy (CMS) workplan, propose corrective action chijectives and protection
stardards, perform a @S to identify and evaluate alternatives for the
corrective action necessary to prevent or mitigate any migration or releases
of hazardous wastes or hazardous constituents at or from the Facility
consistent with corrective action dbjectives and protection standards, and
prepare a (MS Report; and (4}, if deemed necessary by U.S. EPA,
to prepare a Corrective Measures Implementation ((MI) workplan, implement the
corrective measure or measures selected by the U.S. EPA at the Facility, and

prepare a (MI Report.
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V. FINPINGS OF FACT

A. Respordent is a company doing business in the State of Michigan, whose

registered agent in the State of Michigan is The Corporation Campany, 615

Griswold Street, Detroit, Michigan, 48226 [Ref: Mich. Dept. of Commercej.

The Respordent 1s a person as defined in Section 1004 (15) of RCRA, 42 U.S.C.

§6903(15) and 40 CFR 260.10.

B. Respandent is the owner and operator of a facility located at 1609 Riddle
Averme, Wyandotte, Michigan. Respondent and its predecessor, BASF Wyandotte
Corporation, have engaged in storage of hazardous waste at the Facility
subject to interim status requirements, 40 CFR Part 265. Hazardous waste
management activities of the Respondent and BASF Wyarndotte Corporation have
included (1) storage of up to 25,300 gallons and 100 cubic yards of hazardous
waste in containers; and (2) storage of hazardous waste in a 4,000 gallon

tank.

C. The Facility was owmdaxﬁoperatedby BASF.Wyaxﬁottecorpozationasa
hazardous waste management facility on and after November 19, 1980, the
applicable date which renders facilities subject to interim status
requirements or the requirement to have a permit under Sections 3004 and 3005

of RCRA, 42 U.S.C. §86924 and 6925.

D. (1) Pursuant to Section 3010 of RCRA, 42 U.S.C. §6930, BASF Wyandotte
Corporation notified U.S. EPA of its hazardous waste activity. 1In its _
notification dated August S5, 1980, BASF Wyandotte Corporation identified
itself as a generator of hazardous waste and an owner/operator of a

treatment, storage, and disposal facility for hazardous waste.
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(2} On December 31, 1985, BASF Wyandotte Corporation was merged .into
BASF Irmont Corporation and simaltanecusly the name of the surviving
corporation was changed to BASF Corporation. In a letter dated
November 27, 1985, BASF Wyandotte Corporation provided notice to

U.S. EPA of this charge in.corporate status.

(1) On November 17, 1980, BASF Wyandotte Corporaticn submitted an
initial Part A permit application as reguired by Secticn 3005(a) of

RCRA, 42 U.S.C. §6925(a).

(2) In revisions to its initial Part A permit application, BASF
Wyandotte Corporation deleted application for treatment of hazardous
waste in a surface impoundment:, and added and subsequently deleted
application for treatment of hazardous waste in an incinerator.

(3) In revisions to its Part A permit application, dated June 25, 1981,
BASF Wyardotte Corporation identified itself as managing the following
hazardous wastes at the Facility:

(a) Wastes exhibiting the characteristic of ignitability as
defined in 40 CFR 261.21 (EPA hazardous waste ramber DOO1}.

(b) Wastes extibiting the characteristic of corrosivity as defined
in 40-CFR 261.22 (EPA hazardous waste rumber D002).

(c) Hazardous wastes from non-specific sources (40 CFR 261.31):
spent halogenated solvents which may include more than one of the
following (EPA hazardous waste mmber FOO02):

tetrachloroethylene, methylene chloride, trichlorocethylene,
1,1,1-trichloroethane, chlorobenzene,

1,1,2-trichlorce-l,2, 2-triflucrcethane, orthodlchlombenzene,
trlc:hlomfluormem ard still bottoms from the recovery
of these solvents.
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gspent non-halogenated solvents which may include more than one of
the following (EPA hazardous waste rumber FOO3):

xylene, acetone, ethyl acetate, ethyl benzene, ethyl ether,
methyl isobutyl ketone, n-butyl alcchol, cycichexanone,
methanol, and still bottoms from the recovery of these
solvents.,

spent non-halogenated solvents which may include more than one of
the following (EPA hazardous waste rmumber FOO05):

toluene, methyl ethyl ketone, carbon disulfide, iscixitanol,:
pyridine, benzene, 2-ethoxyethanol, 2-nitrcpropane, ard still
bottoms from the recovery of these solvents.
(d) Coamercial chemical product hazardous wastes:
acrylonitrile (EPA hazardous waste mumber U009},
chlorcbenzense (EFA hazardous waste mmber UU037),
chloroform (EPA hazardous waste mmber U044), and
tetrachloramethane (EPA hazardous waste mmber U211).
F. Respondent’s Facility is described as follows:
(1) Commonly referred to as the "BASF North Works", occupying
approximately 230 acres, located in the City of Wyandotte, Wayne County,
State of Michigan, part of fractional Sections 21 and 28, T. 3 S.,
R. 11 E., and generally described as being bamded on the north by Perry
Place, on the east by the Detroit River, on the south by Mulberry

Street, ard on the west by Biddle Averme.

(2) According to correspondence and submissions to U.S. EPA, while
amedanioperatedbytheRspo:ﬁerrtorBASFWyaniotteOorpomtim, the
Facility engaged in the mamufacture, and - conducted research and pilot
activities in support of its mammfacturing, of industrial inorganic
chemicals, polyether polyol resins, polyurethane plastics and castings,
ard vitamins A and E. Historical activities at the Facility have

included the mamufacture of soda ash and coke.
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{3) No fewer than nine solid waste management units have existed at the
facility, inchuding: a nominal 25,300 gallon capacity ocutdoor container
storage area; a nominal 100 cubic yard capacity ocutdoor container
storage area; a portion of a warehouse near Alkali Street; a 4,000
gallon capacity above graund storage tank; a naminal 2,000,000 gallcn
per day wastewater treatment surface impoundment, and three nominal land

(a) The nominal 25,300 gallon capacity container storage area is
the 75 foot by 75 foot southwest portion of a 100 foot by 178 foot
concrete pad, located on the west side of the facility sl:.ghtly
northeast of the research and development camplex. The container
storage area has a 3 foot square by 2 foot deep sump on its west
side, ard is enclosed on three sides by a 6 inch high by 4 inch
wide crbing. Wastes managed in the area have inclwded these
designated by hazardous waste mmbers:

D001, D002, DOO3, FOO1, FOO2, FOO3, FOO5, U009, U037, U044,
U121, U210, U221, U223, 1230, 131U, 0l1SL, O20L, 021L, O25L,
and 029L [Ref: Closure Document].

On June 27, 1991, the Michigan Department of Natiral Resources
(MINR) recognized the status of the container storage area as

. closed. However, because of soil and groundwater chemical

. comtamination identified in a Jume 1981 MINR investigation, the
MR denied a determination of clean closure.

(b) The nominal 100 cubic yard capacity container storage area is
an autdoor 6.5 foot by 26 foot concrete pad located on the west
side of the Facility adjacent to a storage building near the
research and development complex. The Facility has used this area
for less than 90 day acoaumlation of hazardous wastes, typically
consisting of waste solvents from non-specific sources and
1gn1tab1e wastes, generated exclusively from chemical researc:h,
engineering, amd analytical activities.

(c) The warshouse located inside building 53M west of Chippewa
Street has been used from August 1, 1983, until June 22, 1992, for
the accaimmilation of hazardous wastes for less than 90 days [Ref:
Closure Document p.7, BASF latter of November 5, 1993].
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(d) The 4,000 gallon capacity tank is an above grourd, in-line
camponient of the Facility’s vitamin E manufacturing process, that
was previcusly used to accumlate acetic acid generated primarily
as a mamifachuring by-product, and is currently used for the
 storage of heptane, a marufacturing raw material. The acetic acid
was not contaminated with other residual chemical ceonstituents to
the extent that it was irherently waste like, such that the
Facility typically was able to sell the material for “as received”
use in cement processing. On no fewer than four occasions since
the tank became regulated under RCRA, when a buyer for the acetic
acid was unavailable, the acetic acid was manifested as a hazardous
waste and transported for off-site neatralization and disposal.
Since November 1987, the tank has been connected by pipe to a
treatment vessel, such that when a buyer for the acetic acid was
unavailable, the acetic acid was neutralized and discharged to a
sanitary sewer as wastewater [Ref: Cleosure Document p.5, BASF
letter of November 5, 1993]. :

(e) The nominal 2,000,000 gallon per day surface impoundment,
located near the north erd of the Facility, is used to treat cnly
wastewatar that is not regulated as a hazardous waste pursuant to
RCRA. ' :

(£} The ncminal land disposal wnit, located in an elevated area
southwest of the coal pile {Ref: 1983 Cuplaint), used for the
dJsposalafwasteflltercakegenemtedinthepalyolmamlfacmnn;
process.

(g) The two ncminal waste pile units, located "on the south end
of [the Facility] and are just west of the large brine storage
pord" [Ref: Ibid.]. These SWMUs have been used for the storage of
demolition rubble.
(h) The emergency contairment pond located near the intersection of
Wyardotte Road and Huron Road used to treat wastewater nmoff.
(4) From information developed during a June 1981 MINR investigation and
information developed by Resporndent between December 1991 arnd September
1992, the following Areas of Concern (A0C) have been identified:

(a) AOC 1 is “an open area just south of the polyol process
facility" [Ref: 1983 Camplaintj.

(b} AOC 2 is "the old coke production and bi-products {sic] area,
and is just east of [AQOC 11" [Ref: Ibid.].

(c) ADC3zsanareaswtheastofthemtersectmnonyarﬂotte
Road and Ottawa Road.
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(5) The eastern half to two-thirds of the Facility is reclaimed
marshlands and riverbottom, £illed to bring the site to approximate
present grade with a heterogenecus mixture of cinders; crushed limestone
sand, gravel and cchbles; coal, bank sand, and gravel; clay: and wood
timbers, broken concrete and bricks. The fill material cccupies the
full length of the Facility in a wedge up to 22 feet in thickness which
begins near Biddle Aveme and exterds to the Detroit River, about 1000
feet in width on the north baurdary to about 2400 feet in width across
the center of the Facility. The land surface, consisting of £ill
materials, is separated from the Detroit River by a dock area extending
from the northeast corner of the facility to a point approximately 850
feetmrthofth:_asmtheastccmerofthefacility. Natural materials
m';ierlying the fill are glacial and post-glacial deposits, mostly
lacustrine clay which ranges in approximate thickness from 40 to 70 feet
and fluvial sand which fills depressions and cavities in the lacustrine
clay. Soft, organic materials such as peat and organic clay overlie the
lacustrine clay and fluvial sand in many places, with typical
thicknesses of less than 2 feet. Glacial depcsits in the region are
underlain by dolomite bedrock at typical depths of between 50 and 100
feet. Groudwater in the dolamite contains large ammnts of sulfide,

causing it to be non-potable [Ref: S.S. Papadopulos, 1984].

(6} The surficial £ill, fluvial sard, and peat make up the uppermost
hydrogeclogic system at the Facility., This system has undetermined
hydraulic commmication with hydrogeologic systems beyond the Facility
boundary. The low permeability of the lacustrine clay and small

differences in the groundwater elevations between the dolamite and the
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surficial materials suggest that glacial lacustrine clay forms a
confining bed separating groundwater within the surficial materials from
grourdwater in the underlying dolomite. Putsuant to the "North Works
Remedial Program" specified in a Jarmary 6, 1986, Consent Decree with
the MINR, with the intent of halting the flow of groundwater to the
Détroit River and the City of Wyandotte sewerage system, groundwater
flow at the Facility has been altered through groundwater extraction in
three areas: (i) near the southern bourndary of the Facility:; (ii) near
the intersection of Alkali Road and Wyandotte Road; and (iii) in the
vicinity of the polyol plant. Groundwater extracted from the three
areas is discharged to the Wayne County Department of Public Works, and
ultimately to the Detroit River, p:xsuant to Wayne County Wastewater

Discharge Permit No. D-11311, after treatment with an activated carbon

system. Prior to the design, construction and operation of the '"Narth

‘Works Remedial Program," which was intended to prevent groundwater flow

to the Detroit River, a hydrogeclogic study was conducted by S.S.
Papadopulos & Associates, Inc., Consulting Groundwater Hydrologists to

BASF [Ref: &.S. Papadopulos, 19847.

(1) On Octocber 31, 1983, the Attarmey General for the State of Michigan
and the Director of the Michigan Department of Natural Rescurces filed a
camplaint aéaﬁust BASF Wyandotte Corparation, Civil Action
No. 83~CV-4712-DT, in the United States District Court for the Eastern
District of Michigan, Scuthern Division, alleging, inter alia, that the
soils, surface water, and groundwater at the Facility were subject to

Userictis chemical contamination®.
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(2) ©On January 6, 1986, a Consent Decree settling the above complaint
was entered, requiring, inter alia, that BASF Wyandotte Corporation

implement a specified "North Works Remedial Program" designed to hailt
the flow of contaminated groundwater from the Facility to the Detroit

River and the City of Wyandotte sewerage system.

H. CGroundwater amd soil at the Facility contain hazardous constituents listed

at 40 CFR Part 261, Appendix VIIT. The locations at which hazardous

constituents have been identified are detailed in Table A amd Figqure A:
(1) Respordent’s logs of chemical analyses canducted on the feed to
the Facility’s groudwater carbon treatment system indicate that dur:mg
1992, groundwater extracted at the Facility contained methylene
ciﬁloride‘,’ chloroform, ard 1,2 dichloropropane at typical corwent::atlcms
of 0.5 mg/I, 3 my/L, and 400 mg/L respectively, with high |
concentrations greater than 1.5 mg/L, 9.6 mgy/L, and 1000 mg/L
respectively. A groundwater sample taken by Respondent on or about
Aqust 26, 1992, from Facility well E10NB contained a non-aquecus phase
canponent. consisting of, in part, 72 percent 1,2 dichloropropane,
9 percent dichloroisopropyl ether, 6 percent dichloroethyl ether,
1 percent: 1,2,3 trichloropropane, ard 0.5 percent chloroform.

(2) At AOC 2, in the vicinity of the Blend House, Building 60V,
especially high levels of benzene and toluene were ide:tﬁified in the
May 1992 soil borings SB-10 and SB-13; cresol ard pyridine were
identified in September 1992 in soil borings in the same area. At SWd

8, benzene was identified in soil excavated in December 1991 between
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extraction wells E2NA ard E3NA. At AOC 3, benzene, chlorokenzene, ami

trichlorcethylene were identified in soil excavated in May 1992.

(3) Additional hazardous constituents, detected in groundwater and/or
soil at the Facility in June 1981 during the course of a Michigan
Departmerntt of Natural Rescurces investigation, included:
aniline, benzo(a)pyrene, benzo(b)flucranthene, cadmium campounds
(N.0.S.), p~chloro-m—cresol, chromium compourds (N.O.S.),
chrysene, dichlorophenol, diethyl phthalate, dimethylphenol,
fluoranthene, fluorine, hexachlorchutadiene, lead compourds
(N.0.5.), naphthalene, phenol, arnd bis{2-ethylhexyl) phthalate (a
phthalic acid ester).
(4) In a letter dated April 8, 1981, M.A. Wisniewski, Manager,
Corporate Envirormental Protecticon for BASF Wyandotte Corporation,
indicated that at least one release of RCRA hazardous waste to the
nominal 2,000,000 gallon per day surface impoundment has occurred:
"anedsmm'thepastsevexalyears an uplamed and sudden spill
of hazardous waste was collected and contained in the [surface
impoundment] and removed to rail cars within a 48-hour period.

This was a one-tinme emergency action only. Due to the [surface

impourddment}’s impermeability (clay base) the short-term action
toclearn:pthesplllpreventedemmmentalcontammtlm "

The locations at which hazardous constituents have been identified are

detailed in Table A (Page 16) and Figure A (Page 17):




Locations ang meaia of hazaraous constituents identifieg at BASF
Hortn Works.
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(1) 2Among the hazardous constituents identified in groundwater or soil
at the Facility, U.S. FPA has listed the following as known human

carcinogens (Ref: Integrated Risk Information System):

benzene ard hexavalent chrcmium.
(2) Among the hazardous constituents identified in groundwater or soil
at the Facility, U.S. EPA has listed the following as probable human

carcinogens {Ref: Ibid.]:
aniline, benzo(a)pyrene, benzo(b)fluoranthene, cadmium,
chioroform, chrysene, dichlorvethyl ether, lead, methylene
chloride, and bis(2-ethylhexyl) phthalate.
(3) Among the hazardous constituents identified in groundwater or soil
at the Facility not otherwise listed as known or probable human
' carcinogens, U.S. EPA has listed the following as systemic toxicants

[(Ref: TIbid.]:
cresol, chlorobenzene, dichloroisopropyl ether, dichliorophenol,
1,2 dichlorcpropane, diethyl phthaiate, 2,4 dimethylphenol,
fluoranthene, fluorine, hesachlorcbutadiene, phenol, pyridine,
toluene, ard 1,2,3 trichloropropane.

These constituents pose a potential threat to human health and the physical
and bioctic envircmment.
(1) Hazardous wastes or hazardous constituents may further migrate
fram the Facility into the enviromment via the following pathways:
(a) Groundwater contaminants may be transported or diffuse to
off-site groundwater and to the Detroit River and its sediment in
dissolved and nan-aguecys phases;

(b) Soil contaminants may be transported to groundwater by
-percolating surface water;

J.
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(c) Volatile soil cormtaminants and light non-aguecus phase
groundwater comtaminants may migrate to the ambient air as soil
gas. _

(2) The Facility is located in the City of Wyandotte, a mmicipality

with a population of 30,938 and a population density of 5,837 people

per square mile [Ref: 1990 Census] located near the southern extreme
of the Detroit metropolitan area. The City of Wyandotte uses the

Detroit River as a source of public drinking water. Ilake Erie, into

which the Detroit River flows, is also a scixree of public drinking

water. Berthic organisms in the Detroit River represent a fundamental
trophic level for local ecological systems. The Detroit River
downstream from the Facility and Lake Erie are used extensively by the
public for swimming, fishing, and boating, and constitute essential
habitat for local and migrating wildlife species and cammmities.

VvI. U.S. EPA’S OONCIDSICNS OF TAW AND DETFRMINATTONS
Based on the foregoing Firdings of Fact, arﬂafbercmsideratimoftha
Administrative Record, the Waste Management Division Director of U.S. EFA,
Region V, has made the following canclusicns of law and determinations:

A. Respordent is a "person” within the meaning of Section 1004 (15)
of RCRA, 42 U.S.C. §6903(15).

B. Respordent is the owner or operator of a facility that has
operated, is operating, should be operating or should have been
operating urder interim status, subject to Section 3005(e) of

RCRA, 42 U.5.C. §6925(e).
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C. Certain wastes and waste constituents found at the Facility are

| hazardous wastes or hazardous constitvents pursuant to §§1004(5),
3001 of RCRA: 40 (FR Part 261; ard, Subpart S, §264.501, 55 Fed.

Reg. 30874, July 27, 1990. -

D. There is or has been a release(s) of hazardous wastes and/or
hazardous constituents into the enwvirorment f£rom Respordent’s

Facility.

E. The actions required by this Consent Order are necessary to
protect human health and the enviromment.

VII. WORK TO EE PFRFORMED
Pursuant to Section 3008(h) of RCRA, 42 U.S.C. §6928(h), Respaondent agrees and
hereby is ordered to perform the following acts in the marmer and by the dates
specified herein. All work undertaken pursuant to this Consent Order shall be
in a marmer cansistent with at a minimm: the attached Scopes of Work, the
U.S. EFA approved RCRA Facility Investigation (RFI) Workplan and Report,
Corrective Measures Study ((MS) Workplan and Report, Corrective Measures
Implementation (CMI) Workplan and Report, and all other Workplans; RCRA and
its implementing reéulatiom: other applicable Federal laws ard their
requlations, federal and substantive State and local requirements; and
applicable U.S. EPA guidance documents. Applicable guidance may include, but
is not limited to, documents listed in Attachment VI to this Consent Order,

which are incorporated by reference as if fully set forth herein,
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A. INTERIM MEASURES (IM)/STABITIZATION

1. Respondent shall evaluate available data and assess the need for T4, in

addition to any IM specifically required by this Consent Order. IM shall be

used whenever possible to achieve the U.S. EPA’s initial goal of

stabilizaticon.

2. Respondent shall submit a Current Conditions Report to U.S. EPA in
accordance with Section VII.B.: Work to be Performed, RCRA Facility
Investigation. The Current Conditions Report shall contain an assessment of
previcusly implemented IM; specifically, the North Works Remedial Program and
the voluntary Toluene Remediation Project. The assessment must evaluate other
IM alternatives that could be implemented at the Facility and identify any new
data needed for making decisions on stabilization. U.S. EPA will review the
Qurrent Conditions Report, and after discussion with Respordent, notify
Respondent in writing of U.S. EPA’s approval, approval with modifications or
disapproval in accordance with Section IX.: Agency Approvals/Proposed
Contractor/Additional Work. U.S. EPA shall determine if additional data or
information shall be collected. U.S. EPA will review Respondent’s data and
assa_sumtarﬁctherinfomtimavailabletou.s. EFA, ard if appropriate
will select (an) interim measure(s) which Respondent shall perform. If deemed
appropriate by U.S. EPA, such selection may be deferred umtil additional data

is collected.

3. In the event Respordent identifies an immediate or potential threat to
human health and/or the envirament, discovers new releases of hazardous waste

and/or hazardocus constituents, or discovers new solid‘waste management units
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not previcusly identified, Respardent shall notify the U.S. EPA Project
Coordinator, orally within 48 hours of discovery (or the Region V Emergency
Response Line during weekends ard holidays at 312-353-2318) and notify
U.S. EPA in writing within 14 days of such discovery, summarizing the
immediacy and magnitude of the potential threat(s) to human health and/or the
envircment. Upcn written reguest of U.S. EPA, Respondent shall submit to
U.S. EPA an IM Workplan in accordance with the IM Scope of Work, appended as
Attachment I. If U.S. EPA determines that immediate action is required, the
U.S. EFA Project Coordinator may orally authorize Respondent to act prior to
U.S. EPA’s receipt of the IM Workplan.

4. If U.S. EPA idemtifies an immediate or potential threat to human health
and/or the envirorment, discovers new releases of hazardous waste and/or
hazardous constituents, or discovers new sclid waste management units mt_
previcusly identified, the U.S. EPA will notify Respordent in writing. Within
30 days of receiving U.S. EPA’s written notification, Respondent shall sul:ﬁit
to U.S. EPA an IM Workplan in accordance with the IM Scope of Work, that
identifies IM which will mitigate the threat. If U.S. EPA determines that
immediate action is required, the U.S. EPA Project Coordinator may orally
require Resporndent to act prior to Respondent’s receipt of U.S. EPA’s written
notification.

5. All IM Workplans shall ensure that the IM are designed to mitigate
immediate or potential threat(s} to luman health and/or the enviromernt, ard
should be consistent with the abjectives of, ard contribute to the performance

of, any long-term remedy which may be required at the Facility.
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6. In accordance with Attachment I herein, the ™M Workplan shall include the
following sections: Interim Measures Cbjectives; Public Participation; Data
Collecticn Quality Assurance: Data Management; Design Plans and
Specifications: Opemtibn-and Maintenance; Project Schedule; Interim Measwre
Canstruction Quality Assurance; ard Reporting Requirements.

7. Concurrent with the submission of an IM Workplan, Respordent shall submit
to U.S. EPA a Health and Safety Plan in accordance with Attachment I of this

Order.

B.mmmmmvmmemw (RFI)
1. Within ninety (90) days of the effective date of this Consent Order,
Respondent shall submit to U.S. EPA a RFI Workplan for a RFI which includes a
U.S. EFA in accordance with Section IX.: Agency Approvals/Proposed
Omtﬁctor/ﬂdditimal Work, and shall be performed in a manner consistent with
the RFI Scope of Work comtained in Attachment IT. Attachment IT to this
Consent Order is incorporated by reference as if fully set forth herein. The
Rfimlanstnllbedeve}qaedataminimmjnawordarnewiﬂzm, its
implementing regulations, 'and applicable U.S. EPA gquidance docurents.

2. The U.S. EPA approved RFT Workplan shall be designed to define the
presence, magnitunde, extent, direction, and rate of movement of any
urpermitted releases of hazardous wastes or hazardous constituents within and
beyornd the facility boundary. The approved RFI Workplan shall detail the
methodology the Respordent shall use to conduct those investigations

necessary': (1) to characterize the envirarmental setting;
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(2) to characterize the natire of contaminants: (3) to identify and
characterize the potential patiways of contaminant migration; {4) to
identify and characterize conténdmnt plumes; (5) to identify and characterize
the source(s) of contamination; (6) to define the degree amd extent of
contaminaticn; (7) to identify actual and potential physical, human and
ecological receptors and their habitats; (8) to identify any additional swm
and A0C; and (9) to support the develcopment of corrective action objectives,
protection standards and alternatives from which a corrective measure may be
selected by U.S. EPA. A specific schedule for implementation of all

activities shall ke included in the approved RFI Workplan.

3. In accordance with the provisions of Attackment II, Task IIX, the RFI
Workplan shall include the following sections: Project Management; Data
Collection Quality Assurance; Data Management: and Public Inwvolvement.

4. Concurrent with the submission of an RFI Workplan, Respandent shall submit
a Health and Safety Plan in accordance with Attachment IT of this Consent

Crder.

5. Respondent shall submit a RFI report to U.S. EPA for approval in
accordance with the EPA approved RFI Workplan schedule. U.S. EPA will review
the RFI report and after discussion with Respordent, notify Respondent in
writing of EPA’s approval, approval with moedifications, or disapproval in
accordance with Section IX. :. Agency Approvals/Proposed Contractor/Additional
Work.
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C. CORRECTIVE MEASURES STUDY (QMS)
1. Within 60 days of U.S. EPA’s approval of the final RFI Report (or
Respondent’s receipt of a written recquest from EPA], Respondent shall submit a
MS Workplan to U.S. EPA in accordance with Section IX.: Agency
Approvals/Proposed Contractor/additional Work. The oS Workplan is subject to
approval by U.S. EPA and shall be developed in a manner consistent with the
C}BSccpeofwdrkcmntairedinAttadmentIIItcﬂ}isConsthOrder, and

incorporated by reference as if fully set forth herein.

2. The S shall detail the methodolegy for developing and evaluating
poterntial corrective measures to remedy any contamination at the facility.
The (MS shall ke consistent with corrective action dbjectives and shall
technologies, that may be used for the contaimment, treatment, and/or disposal
of’cm1tamﬁ1ation. ‘

3. Respmﬁextshallmitaa-sRéporttoU.S.EPAforappmvalm
accordance with the U.S. EPA approved OMS Workplan schedule. U.S. EPA will
review the QS Report, and after discussion with Respordent, notify Respondent
in writing of U.S. EPA’s approval, approval with modifications or disapproval
in accordance with Section IX.: Agency Approvals/Proposed

Contractor/Additional Work.

4. In accordance with Section VIII.: Public Participation, U.S. EPA will

provide the public with an cpportunity to submit written and/or oral caomments
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and an opportunity for a public meeting regarding U.S. EPA’s proposed cleamip
standards and remedy for the facility.

D. CORRECTIVE MEASURES TMPTEMENTATION (CMI)
1. Within 60 days of Respordent’s receipt of notification of U.S. EPA‘s
selection of any corrective measure(s), Respondent shall submit to U.S. EPA a
OMT Workplan. The QMI Workplan is subject to approval by U.S. EFA in
accordance with Section IX.: Agency Approvals/Proposed Contractor/Additional
Wark and shall be develcoped in a manner consistent with the CMI Scope of Work

incorporated herein and contained in Attachment IV.

2. The OMI Workplan shall be designed to facilitate the design, construction,
operation, maintenance, and monitoring of corrective measures at the facility.
In accordance with Attachment IV herein, the (MI Workplan shall also include
the following sections: Program Management; Public Participation; Design
Plans and Specifications; Operation ard Maimtenance; Cost Estimate:; Project
Sc:hedulé; Construction Quality Assurance; Data Collection Quality Assurance;

and Data Management.

3. Concurrent with the submission of a I Workplan, Respordent shall sulmit
to U.S. EPA a (MI Health ard Safety Plan in accordarice with Attactment IV.

4, U.S. EFA will review the QM Workplan and after discussion with
Respandent, notify Respondent in writing of U.S. EPA’s approval, approval with
modifications or disapproval, in accordance with Section IX.: Agercy
Approvals/Proposed Contractor/Additicnal Work.
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5. Respondent shall submit a OO report to U.S. EPA in accordance with the

U.S. EFA approved OMI workplan schedule. U.S. EPA will review the QMI report,

- and after discussion with Respordent, notify Respondent of U.S. EPA’s

approval, approval with modifications, or disapproval in accordance with
Section IX.: Agency Approvals/Proposed Contractor/Additicnal Work.
VITI. FURLIC PARTTCIPATION AND COMMENT TN CORRECTIVE
MEASURE (S) SETECTICN
A. U.S; FPA will provide the public with an opportimity to review and comment
on the final draft of the CMS Report and a description of U.S. EPA’s proposed
corrective measufe(s) , including U.S. EPA’s justification for proposing such

corrective measure(s) in the Statement of Basis.

B. Followirng the public comment period, U.S. EPA may approve the OMS Report
and select a final corrective measure(s) aor require Respondent to revise the
Report and/or perform additional corrective measures studies.

C. U.S. FPA will notify Respondent of the final corrective measure selected
by U.S. EFA in the Final Decision and Response to Caments. The notification
will include U.S. EPA’s reasons for selecting the corrective measure.
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IX. AGENCY APPROVATIS/PROPOSED (CNTRACICR/
ADDTTTONAT, WORK

A. U.5. EPA AFFROVALS
1. U.S. EPA will provide Respondent with its written approval, approval with
corditions and/or modifications, or disapproval with coments, for any )
workplan,. report (except progress reports), specification, or schedule
suhnittedplzsuarrttoorlfequiredbythjs Consent Order. U.S. EPA will
provide a statement of reasons for any approval with conditions and/or

modifications, or disapproval with comments.

2. Respondent shall revise any workplan, report, specification, or schedule
in accordance with U.S. EPA’s written comments. Respordent shall submit to
U.S. EPA any revised submittals in accordance with the due date specified by
U.S. EPA. Revised sutmittals are subject to U.s; EPA approval, approval with
corditions and/or modifications, or disapproval with comments.

3. Upon receipt of U.S. EPA’s written approval, Respondent shall comence
work ard implement any approved workplan in accordance with the schedule and

provisions contained therein.

4, Any U.S. EPA approved repoi't, workplan, specification, or schédule shall
be deemed incorporated into this Consent Order. Prior to this written
approval, no workplan, report, specification, or schedule shall be construed
as approved and final. Oral advice, suggestions, or camments given by
U.8. EPA representatives will not constitute an official approval, nor shall

. any oral approval or cral assurance of approval be considered binding.
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B. PROFOSED OONTRACTOR/CONSUITANT
All work performed pursuant to this Consent Order shall be under the direction
ard supervision of a professional engineer, hydrologist, geologist, or
envirormental scientist, with expertise in hazardous waste clearmup.
Respondent’s contractor or consultant shall have the technical expertise
sufficient to adequately perform all aspects of the work for which it is
respansible. Within 14 days of the effective date of this Consent Order,
Respardent shall notify the U.S. EPA Project Coordinator in writing of the
name, title, and qualifications of the engineer, hydrologist, geclogist, or
envircmental scientist and of any cartractors or consultamts and their
perscrnel to be used in carrying cut the terms of this Consent Order.
Rﬁpmﬁen;shallidentifywheﬂueranycmm&QrisonﬂmlistofPartia‘
Excluded from Federal Procurement or Non-Procurement Programs {See Attachment
VI). U.S. EPA reserves the right to disapprove Respondent’s contractor at any
time during the pericd that this Consent Order is effective. If U.S. EPA
disapproves a contractor or consultant, then Respondent must, within 30 days
of receipt from U.S. EPA of written notice of disapproval, notify U.S. FEPA’s
Project Coordinator, in writing, of the name, title, and quatifications of any
replacement. U.S. EPA’s disapproval shall not ke subject to review under

Section XVI.: Dispute Resolution.

C. ADDITIONAL WORK
U.S. EPA may determine, or Respordent may propose, that certain tasks,
including investigatory work, engineering evaluation, or procedure/methodology
modifications, are necessary in addition to or in lieu of the tasks included

in any U.S. EPA-approved workplan, to meet the purposes set forth in
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Section IV.: Statement of Purpose. If U.S. EPA determines that Respondent
shall perform additional work, U.S. EPA will notify Reﬁporﬁent in writing and
specify the cbjective, purpose and basis for its determination that the
additional work is necessary. Within 30 days after cthe receipt of such
determination, Resporndent shall have the opportunity to meet or confer with
U.S. EPA to discuss the additicnal work. If reguired by U.S. EPA, Respondent
shall suhm:.t for U.S. EPA approval a workplan for the additicnal work.

U.S. EPA will specify the comtents of sw.x:'h-wor}@lan. Such workplan shall be
submitted within 60 days of receipt of U.S. EPA’s determination that
additional work is necessary, or according to an alternative schedule
established by U.S. EPA. Upon approval of a workplan by U.S. EPA, Respondent
ehall implement it in accordance with the schedule and provisions comtained
therein.

X. ASSURANCE, ! CONTROL
A. Respondent shall follow U.S. EPA guldance for sampling arnd analysis.
Workplans shall contain QA/QC ard chain of custody procedures for all
sampling, monitoring, and analytical activities. 2Any deviations from the
W&aﬁdzahoqutodymmamedmﬂcplagsmtbew
by U.S. EPA prior to implementation; must be documented, including reasons for
the deviations; and must be reported in the applicable report (e.g., RFI).

B. The name(s), address(es), and telephone mmber{s) of the analytical
laboratories Respondent proposes to use must be specified in the applicable

workplan(s) .
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C. All workplans required wder this Consent Crder shall include data qmlity_
abrjectives for each data collection activity to ensure that data of known and

appropriate quality are cbtained and that data are sufficient to support their

intended use(s).”

D. Respondent shall monitor to ensure that high quality data is cbtained by
its consultant or contract laboratories. Respandent shall ensure that
laboratories used by Respondent for analysis perform such analysis according
to the latest approved edition of "Test Methods for Evaluating Solid Waste,
mysmal/memml Methods" (SW-846 Third Edition as amended by Update One,
July 1992 and Update Two, August 1993)," or other methods deemed satisfactory
to U.S. EPA. If methcods other than U.S. EPA methods are to be used,
Respondent shall specify all such protocols in the applicable workplan {e.q.,
RFI). U.S. EPA may reject any data that does not meet the requirements of the
approved workplan or U.S. EPA analytical methods and may require additionmal

sampling and analysis.

E. Respandent shall ensure that laboratories it uses for analyses participate
in a QA/QC program equivalent to that which is followed by U.S. EPA. U.S. EFA
may conduct a performance and QA/QC audit of the laboratories chosen by
Respardent before, during, or after sample analyses. Upcon request by

U.S. EPA, Respordent shall have its laboratory perform analyses of samples
provided by U.S. EPA to demonstrate laboratory performance. If the andit
reveals deficiencies m a laboratory’s performance or QA/QC, additicnal

sampling and analysis may be recquired.
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XI., SAMPLING AND DATA/DOCUMENT AVATTABIT.ITY

A. Respordent shall submit to U.S. EPA upon request the results of all

sampling and/or tests or cther data generated by divisions, agents,

consuitants, or contractors pursuant to this Consent Order.

B. Notwithstanding any other provisions of this Consent Crder, the United
States retains all of its information gathering and inspection authorities and
rights, including the right to bring enforcement actions related thereto,

under RCRA, CERCIA, and any cother applicable statutes or regulations.

C. Respardent shall notify U.S. EPA in writing at least 14 days prior to
begimming each separate phase of field work approved under any workplan
required by this OcnsérrtOrder. The notification period may be revised by
U.s. EPAmacase—by—casebasisafterdisa:ssimwiﬂ:Respmﬂmt. If
Respondent believes it must comence emergency field activities without delay,
Respandent may seek emergency telephone authorization from the U.S. EPA
Project Coordinator or, if the U.S. EPA Project Coordinator is wmavailable,
her Section Chief, to cammence such activities immediately. At the request of
U.S. EPA, Respordent shall provide or allow U.S. EPA or its authorized
representative to take split or duplicate samples of all samples collecbed by
Respandent pursuant to this Consent Order. Similarly, at the request of
Respondent, U.S. EPA shall allow Respondent or its authorized
representative(s} to take split or duplicate samples of all samples collected

by U.S. EPA under this Consent Order.
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D. Respordent may assert a musiness confidentiality claim coveriry all or
part of any information submitted to U.S. EPA pursuant to this Consent Order.
Any assertion of confidentiality must be accompanied by information that
satisfies the items 1liSted in 40 CFR §2.204(e) (4) or such claim shall be
deemed waived. Information determined by U.S. EPA to be canfidential shall be
disclosed cnly to the extent permitted by 40 CFR Part 2. If no such
confidentiality claim accompanies the information when it is sulmitted to

U.S. EPA, the information may be made available to.the public by U.S. EFA
without further notice to Respondent. Respordent agrees not to assert any
confidentiality claim with regard to any physical or amalytical data.

_ XII. ACCESS
A. U.S. FPA, its contractors, employees, and/cr any duly designated U.S. EPA
representatives are authorized to enter and freely move about the facility
pmmtoﬂlisOrderforﬂiepnpoéaof,M_al_ia,: interviewing facility
personnel and contractors; inspecting records, operating logs, and contracts
related to the facility; reviewing the progress of Respondent in carrying out
the terms of this Consent Order; conducting such tests, sampling, or
.maitorirx;asU.S. EPA deems necessary; using a camera, sound recarding, or
other documentary type eguipment; and verifying the reports and data sulmitted
to U.S. EPA by Respondent. Respondent agrees to provide U.S. EPFA and its
representatives access at all reasonable times to the facility amd subject to
paragraph B below, to any other preperty to which access is required for
implementation of this Consent Order. Respondent shall permit such persons to
inspect ard copy all records, files, photographs, documents, including all
-sampling and monitering data, that pertain to work undertaken pursuant to this:
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Consent Crder ard that are within the possession or urnder the control of

Respordent or its contractors or consultants.

B. To the extent that work being performed pursuant to this Consent Order
must be done beyond the facility property boundary, R%porxierrt shall use its
best efforts to cbtain access agreements necessary to complete work recuired
by this Consent Order from the present owner(s) of such property within 30
days of the date that the need for access becames known to Respondent. Best
efforts as used in this paragraph shall include, at a minimm, a certified
letter from Respondent to the present owner(s) of such property requesting
access agreement{s) to permit Respondent and its authorized representatives to
access such property, and the payment of reasonable compensation in
mideratimofgzarti:géccsss. Any such access agreement shall provide for
access by U.S. EPA ard its representatives. Respondent shall insure that U.S.
EPA‘s Project Coordinator has a copy of any access agreement(s). In the event
that agreements for access are not cbtained within 30 days of approval of any
workplan for which access is required, or of the date that the need for access
became known to Respondent, Respondent shall notify U.S. EPA in writing within
14 days thereafter of both the efforts undertaken to cbtain access and the
failure to cbtain access agreements. U.S. EPA may, at its discretion, assist
Respondent in cbtaining access. In the event U.S. EPA obtains access,
Respondent shall undertake U.S. EPA-approved work on such property.

C. The Respandent agrees to indemnify the United States as provided in
Section XXI.: Indemnification, for any and all claims arising from activities

on such propexrty.




D. Nothing in this section limits or otherwise affects U.S. EPFA’s right of

access ard entry pursuant to applicable law, including RCRA and CERCIA.

E. Nothing in this section shall be construed to limit or ctherwise affect
Respordent’s 1iability and obligation to perform corrective action including
corrective action beyond the facility baundary, notwithstanding the lack of

access.,

F. U.S. EPA and its representatives shall adhere to the specifics of the
Facility Health and Safety Plan, to the extent such Plan dees not contradict
or impede access and other activities under this Consent Order.

XTIT. RECORD PRESERVATTON

A. Respondent shall retain, during the pendency of this Consent Order amd for
a minimm of six (G)yearsaftaritsteﬁninatim,alldata, records, and
doamerﬂsruvinitsposs&ssimoroormmlormidlcmeintoitspossasim
or control which relate in any way to this Consent Order or to hazardous waste
management and/or disposal at the facility. Respondent shall notify U.S. EPA
in writing 90 days prior to the destruction of any such records, ard shall
provide U.S. EPA with the opportunity to take possession of any such
records. Such written notification shall reference the effective date,
caption, and docket mmber of this Consent Order and shall be addressed to:

William E. Mmo, Director

Waste Management Division

USEPA, Region 5

.77 W. Jackson Blwvd.

Chicago, IL 60604

B. Respordent further agrees that within 30 days of retaining or employing
'any agent, consultant, or contractor for the purpose of carrying cut the terms
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of this Consent Order, Respondent will enter into an agreement with any such
agents, consultants, or contractors whereby such agents, consultants, and/or
contractors will be required to provide Respordent a copy of all decuments

produced pursuant to this Consent Order.

C. All documents pertaining to this Consent Order shall be stored by the

Respardent in a cemtralized location at the Facility to afford ease of access

by U.S. EPA or its representatives.

XIV. REECRTING AND DOCIMENT CERTTFTCATICN

A. Beginning with the first full month following the effective date of this
Consent Order, and throughout the period that this Consent Order is effective,
Respandent shall provide U.S. FPA with monthly progress reports. Progress
reports are due the tenth day of the month. The progress reports shall
conform to requirements in the relevant scope of work contained in Attacments
I, II, ITT, IV, V and VI. U.S. EPA may adjust the frequency of progress
reports, after discussion with Respondert, to be consistent with site-specific

activities.

B. Three (3) copies of all documents submitted pursuant to this Conmsent Order
ghall be in writing and shall be hand delivered, sent by certified mail,

return receipt requested, or by overnight express mail to:
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1. Documents to ke submitted to the U.S. EPA should be sent to:
Diane M. Sharrow
Project Coordinator,
USEPA Region 5, HRE~8J
77 W. Jackson Blvd.
Chicago, IL 60604
2. Documerts to be sulmitted to the Respondent should be sent to:
2dam C. Bickel
Project Coordinator
BASF Corporation
1609 Biddle Averme
Wyandotte, MI 48192
Other addresses can aiso be designated by the Project Coordinators with
notice. All documents submitted pursuant to this Consent Order shall be
printed on recycled paper and shall be copied double—sided whenever

practicablé .

C. Any report or other document submitted by Respondent pursuant to this
Cmasento:dervmidzmakesanyrepmentatiqnco&mmingment's
campliance or nancampliance with any requirement of this Consent Order shall
be cert::.fled by a respansible corporate officer of Respordent or a duly
authorized representative. A responsible corporate officer means: a
president, secretary, treasurer, or vice-president of the corporaticn J.n
charge of a principal business function, or any other person who performs

similar policy or decision~making fuimctions for the corporation.

D. The certification required by paragraph XIV.C. above, shall ke in the

following form:




Icertlfythatthlsdocmnenta:ﬁall attachments were prepared urder my
direction or supervision in accordance with a system designed to
evaluate the information submitted. I certify that the information
contained in or accampanying this submittal is true, acowrate, and
complete. As to those identified portion(s) of this submittal for
which I cammot personally verify the accuracy, I certify that this
submittal and all attachments were prepared in accordance with 4=
Procecires designed to assure that qualified personnel properly
gathered and evaluated the information submitted. Based on my inquiry
ofthepe.rsonorpersonsmnanagethesystau orthcsed.l.rectly
responsible for gathering the information, or the immediate supervisor
of such persan(s), the information submitted is, to the best of my
knowledge ard belief, true, accurate, and ccxrplete. I am aware that
there are s:.gm.flcznt penalties for submitting false informationm,
including the possibility of fine and imprisorment for knowing
viclations.

Signature:
Name:

Title:
Cate:

XV. DEIAY PERFORMANCE/STIPULATED PENATTTES
A. Unless there has been a written modification by U.S. EFA of a campliance

date, a written modification by U.S. EPA of an approved workplan condition, or
excusable delay as defined in Section XVII.: Force Majeure and Excusable
Delay, if Respondent fails to comply with any term or condition set forth in
this Consent Order in the time or manner specified herein, Respordent shall
pay stipulated penalties as set forth below upon written demard from U.S. EPA.

1. For failure to commence, perform, and/or camplete field work in a
marmer acceptable to U.S. EPA or at the time required pursuant to this
Order: $2 ;OOO per day for the first seven days of such violation,
$5,000 per day for the eighth through twenty-first day of such
viclation, and $8,000 per day for each day of such violation
thereafter; . |
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f‘or failure to camplete ancir submit any workplans cor reports (other than
progress reports) in a mamner acceptable to U.S. EFA or at the time
required pursuant to this Consent Order, or for failure to notify

U.S. EPA of immediate or potemncial threats to human health and/or the
enviromment, new releases of hazardous waste and/or hazardous
constituents and/or new solid waste management units not previously
identified, as reguired by this Consent Order: $2,000 per day for the
first seven days of such violatiaon, $5,000 per day for the eighth
through twenty-first day of such violation, and $8,000 per day for each
day of such violation thereafter;

For failure to complete and sulmit other written submittals (not
inciuded in paragraph A.1. ard A.2. ofthis section) in a manner
acceptable to U.S, EPA ar at the time required pursuant to this Consent
Order: $1,000 per day for the first seven days of such violation,
$2,000 per day for the eighth through twenty-first day of such
violation, and $3,500 per day for each day of such vioclation

thereafter;

For failure to camply with any other provisions of this Consent Order
in a marmer acceptable to U.S. EPA: $1,000 per day for the first seven
days of such violation, $2,500 per day for the eighth through twenty-
first day of such violation, and $3,500 per day for sach day of such
violation thereafter.
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B. Penaities shall begin to accrue on the day after the complete performance

is due or the day a violation occurs, ard shall contimue to accrue through the
day of correction of the violatiox_l. Nothing herein shall prevent the
simnivaneous accrual of separate stipulated penalties for separate vieolations —
of this Consent Order. Pemalties shall cantinue to accrue regardless of

whether U.S. EPA has notified the Respondent of a violation.

C. All pemalties owed to the United States under this Section shall be due
ard payable within 30 days of the Respandent’s receipt from U.S. EFA of a
written demand for payment of the penalties, unless Resporndent invokes the
dispute resolution procedures under Section XVI.: Dispute Resolution. Such a
written demand will describe the violation and will indicate the amount of
penaities due.

D. Interest shall begin to accrue on any unpaid stipulated penalty balance
keginning on the thirty-first day after Respondent’s receipt of U.S. EPA’s
demand letter. Interest shall accrue at the Curremnt Value of Funds Rate
established by the Secretary of the Treasury. Pursuant to 31 U.S.C. § 3717,
an additional penalty of 6% per ammm on any upaid principal shall be
ass&edfdrmiystignatedperaltypaymattmidliswemuefor900rm

days.




E. All penalties shall be made payable by certified or cashier’s check to the
United States of America and shall be remitted to:

U.5. Depart:fent of the Treasury

Attention: USEPA Region 5, Office of~the Conptroller

P.Q. Box 70753, Chicago, IL 60673
All such checks shall reference the name of the facility, the Respordent’s
name and address, amd the U.S. EPA docket rumber of this action. Copies of
all such checks and letters forwarding the checks shall be sent simultaneously

to the U.S. EPA Project Coordinator.

F. Respordent may dispute U.S. EPA’s assessment of stipulated penalties by
invaking the dispute resolution procedures under Section XVI.: Dispute
Resolution. The stipulated penalties in dispute shall contime to accrue, but
need not be paid, during the dispute resolution periocd. Respondent shall pay
stipulated penalties and interest, if any, in accordance with the dispute
resolution decision and/or agresment.. Respordent shall sul’mitsudipaymentto
U.S. EPA within seven (7) days of receipt of such resolution in accordance
with Paragraph E. of this Section. -

G. Neither the invocation of dispute resclution nor the payment of penaities

shall alter in any way Respordent’s cbligation to comply with the terms and

corditions of this Consent Crder.
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‘H. The stipulated penaities set forth in this section do not preciude

U.S. EPA from pursuing any other remedies or sanctions which may be available
to U.S. EPA by reason of Respordent’s failure to camply with any of the terms

and corditions of this Consent Order.

I. No payments under this section shall be tax deductible for federal tax

purposes.

ZVI. DISPUTE RESOLIJTTON

A. The parties shall use their best efforts to informally and in good faith
resolve all disputes or differences of opinion. The parties agree that the
procedures contained in this section are the sole procedures for resolving
disputes arising under this Consent Order. If Respordent fails to follow any
of the requirements contained in this section, then it shall have waived its
right to further consideration of the disputed issue.

B. If Respandent disagrees, in whole or in part, with any written decision
("Initial Written Decision") by U.S. EPA pursuant to this Consent Order,
Respandent.’s Project Coordinator shall notify the U.S. EPA Project cooxdmatm:
of the dispute. The Project Coordinators shall attempt to resolve the dispute

informally.

C. If the Project Ccordinators cannot resolve the dispute informally,
Respondent may pursue the matter formally by placing its cdbjections in
writing. Respondent’s written cbjections must be directed to the U.S. EPA
ijecf. Coordinator and may be copied to U.S. EPA Regional Counsel. This

written notice must be mailed to such person(s) within 14 days of Respondent’s
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receipt of the Initial Written Decision. | Respondent ‘s written objection must
set forth the specific points of the dispute, the position Respordent claims
should be adopted as consistent with the requirements of this Order, the basis
for Resporndent’s peosition, and any matters which it considers necessary for

U.S. EPA’s determination.

D. U.S. EPA and Respandent shall have 14 days from U.S. EPA’s receipt of
Respondent’s written cbjections to attempt to resolve the dispute through
formal negotiations. *Ih.istimperiqdnaybeexberﬁedbyU.S. EPA for good
cause. During such time pericd, or Negotiation Period, Respondent may request
a conference with the RCRA Enforcement Branch Chief to discuss the dispute and
Respondent’s dbjections. U.S. EPA agrees to confer in person or by tealephone
torasolveanyaxﬁdisagreanentwiﬂmﬂ:e%pmﬂmtaslmxjésRespmﬂat's
request for a conference will not externd the Negotiation Period.

E. If the parties are unable to reach an agreement within the Negotiation
Period, Respondent has the right to submit any additional written arguments
and evidence, not previously submitted, to the Waste Management Division,
Associate Director for the Office of RCRA. Based on the record, U.S. EPA
shall provide to Respondent its written decision on the dispute (“U.S. EPA
Dispute Decision®) which shall inclixde a response to Respordent’s arguments
and evidence. Such decision shall be incorporated into and becane an
enforceable element of this Consent Order, kut will not be considered final

Agercy action for purposes of judicial review,
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F. Except as provided in Section XV.: Delay in Performance/Stipuiated
Penalties, the existence of a dispute as defined in this section arnd

U.S. EPA’s consideration of matters placed into dispute shall not excuse,

+ toll, or suspernd any campliance cbligaticon or deadline regquired pursuant*to
thjsCorsartmﬁerduri:gthepefﬂmtyofﬂledismterasolutimpmcess.

G. Respondent may request mediation within 5 days of issuance of the U.S. EPA
Dispate Decision if such decision involves a mediated matter as defined in
paragraph H. In the event of such a request, the parties agree to follow the
procedures in paragraphs H through O below. Alternatively, U.S. EPA and
Respordent may agree in writing to waive formal negotiations as outlined above
and initiate mediation as outlined below. In this event the references to
mediation request should be changed to "the Initiation of Mediation".

H. For porposes of this section, Mediated Matters include: (1) the need for
additional work beyond that required in Section VII.: Work to be Performed,
costing an additional $250,000; (2) approval of the final RFI report or OMS
vmﬂcplan:cr@)ﬂ;ee:dsterneofa_t_o;m@'aneevertpmantto-m
XVII.: Force Majeure. Rﬂﬁpm'ﬂaltmylmdcethenedntlmprmsmm
than three (3) times during the pendency of this Consent Order.

I. The parties agree that they will share equitably the costs of mediation.
The U.S. EPA Project Coordinator shall notify Resporndent as to the extent of
U.S. FPA Region 5's ability to share equitably the costs of mediation within 5
days of U.S. EPA’s receipt of Respordent’s request for mediation or within 5

days of the date of the parties’ agresment to mediate pursuant to paragraph G.
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above. This time pericd may be extended by the U.S. EPA Pruject Ccordinator
if necessary to determine the availability of U.S. EPA Headguarters’ funds to
share the costs of mediation. U.S. EPA’s ability to share the costs of
mediation will be determined by U.S. <5PA in its sole discretion and shall not
be subject to dispute resolution or judicial review. TUpcn written notice by
the U.S. EPA Project Coordinator to Respordent that U.S. EPA cannot equitably
share the costs of mediation, the U.S. EFA Dispute Decision shall be
irmfpoxat&iintoardbecaneanaﬁoxceableelmtofﬂﬁscmsermmdar, but
will not be considered final Agency action for parposes of judicial review.

If U.S. EPA notifies Respordent that it can equitably share the expenses of
mediation then the Parties shall follow the procedures below.

J. If the parties use U.S. EPA’sDisptiteRsolutimSupportSezvicesccntract
they agree to select a mediator(s) in accordance with the following

procedures:

(1} Upan receipt of Respondent’s recquest for mediation or the written
agreement to mediate pursuant to paragraph G. above, and following
U.S. EPA’s notification that it can share the expenses of mediation,
the parties will be forwarded a list of mediators ("Mediator Selection
List") available through the Dispute Resolution Support Services

Contract managed by U.S5, EPA.
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(2) Within 5 days of Respordent’s receipt of the Mediator Selectian
IList, the parties shall similtanecusly provide each other with a letter
("™Mediator Nomination Ietter) which shall contain the names of 5
persans from the Mediator Selection List naminated to serve as

mediators for the Mediated Matter in dispute.

(3) The mediators nominated by each party must not have any past,
present, or planned future husiness relationships with the parties,
other than for mediation activities. They must also agree to the terms
and conditions for mediation cantained in this Consent Order and enter

into an agreement for the provision of AIR services with the parties.
Allpersaus:mimtedshallbepmvidedwithacbpyoftheﬁmseut
Order by the nominating party. Any conflicts of interest or refusal to
camply with paracgraphs M. and N. of this section shall autamatically

result in rejection of said nominee.

(4) Within 5 days of the receipt of the Mediation Nomination Ietters,
each party shall advise the other in writing of acceptable ncminees.
All acceptable nominees who are not automatically rejected pursuant to
subparagraph (3) above, shall camprise the Mediator Namination List.
The parties shall select a mediator from the Mediator Nomination List
ard enter into an agreement for mediation services with such mediator
thmnghnegctiatimarﬂbym:tualconsentwittﬁnzo days of the receipt

of the Mediation Namination Letters.
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Alternatively, the parties may select a mediator fram any other source of
mediators. In this event, the provisions of paragraph J.3. shall contimue in
effect.

K. The parties agree that the time pericd for mediation of the matter in
dispute is limited to 30 days from the date the parties sign an agreement with
a Mediator. This time period may be extended by U.S. EPA.

L. If for any reascn the parties are unable to select a mediator, or are
unable to approve and execute an agreement for mediation services, or are
unable to complete mediation, within the time periods for those activities
specified in paragraphs J. and K. above, U.S. EFA’s Dispute Decision shall be
irnorpqratedmtoarﬁshallbecmeanenformableelemntofﬂﬁsm
Order upen the conclusion of such time period, but will not be considered

final Agency action for purposes of judicial review.

M. Uniess the parties agree cotherwise in writing, the mediator’s role shall
be limited to facilitating negotiation between the parties. Mediation

sessions shall not be recorded verbatim and no formal mimrtes or transcripts
shall be maintained. Unless the parties agree ctherwise, the mediator shall

make no written findings or recomendations.

N. ‘Metﬁgsorcmﬁmwiﬂzﬂleuediatorshallbetreatedascmfidentiai
settlement negotiations. Statements made by any person during any such
meetings or conferences shall be deemed to have been made in camprrmise

negotiations within the meaning of Rule 408 of the Federal Rules of Evidence
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and applicable state rules of evidence, ard shall not be offered in evidence
in any proceeding by any person. The mediator will be disqualified as a
-witness, consultant or expert in any pending or future action relating to the
subjectmatterofthemediatim; inciuding those between persans not a party
to the mediation. If Respz:zrxient fails to comply with the mediation
confidentiality requirements of this section, then it will forfeit ité rights,
if any remain, under this Cansent Order to request future mediation and may be
responsible for stipulated penalties for such breach as provided in Section
XV.: Delay in Performance/Stipulated Penalties, Paragraph A.4.. |

0. Any agreement to resolve the dispute reached by the parties pursuant to
this section shall be in writing and shall be signed by both parties. The

written agreement shall specify which provisions of the EPA Dispute Decision
are superseded and/or modified. If the written agreement is not signed by

Respondent within seven. (7) days after the resolution of the dispute it shall
be mill and void and the EPA Dispute Decision shall be incorporated into and
become an enforceable element of this Order, but will not be considered final

Agency action for paorpeses of judicial review.

XVII. FORCE MAJFURE AND FXCUSARIE DFTAY
A. Force majeure, for paorposes of this Consent Order, is defined as any event
arising from causes not foreseen ard beyardd the control of Respondent or any
person or entity controlled by Respandent, including but not limited to
Respardent’s contractors, that delays or prevents the timely performance of
‘any cbligation under this Consent Order despite Respondent’s best efforts to
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fulfill such cbligation. The requirement that Respondent exercise "best
efforts to fulfill such cbligation" shall include, but not be limited to, best
efforts to anticipate any potential force majeure event and address it before,
during, and after its occcurrence, such that any delay or prevention of

performance is minimized to the greatest extent possible. Force majeure does

ot include increased costs of the work to be performed under this Consent
Order, financial inability to camplete the work, work stoppages or cother labor
disputes.

B. If any event occurs or has occaxrred that may delay the performance of any
abligation under this Consent Order, whether or not caused by a force majeure
event, Respondent shall contact by telephone and camamicate orally with
U.S. EPA’s Project Coordinator or, J.nhisorherabseme,tthectJ.mmief
or, in the event both of U.S. EPA’s designated representatives are
unavailahle, the Chief of the RCRA Enforcement Branch, U.S. EPA Region 5,
Wiﬂ:in48MRSOfvmﬁnRe£pmﬂentﬁrsthewcrs}nﬂdhavehmnﬂlatﬂae
ev_errtmightcauseadelay. If Respondent wishes to claim a force majeure
event, then within five (5) days thereafter, Respondent shall provide to U.S.
EPAhwriﬁn;ﬂuaarticipateddmatimoftlmdelay:auacticﬁstakenortc
be taken to prevent or minimize the delay; all cther chligations affected by
the evert, and what measures, if any, taken or to be taken to minimize the
effect of the event on those abligations; a schedule for implementation of any

measures. to be taken to prevent or mitigate the delay or the effect of the

delay; Respordent’s rationale for attributing such delay to a force majeure

event if it intends to assert such a claim; ard a statement as to whether, in

thecpinionofResporderft, sudlevwmycaﬁseorcontrihrtetoan
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erdangerment to public health or the enviromment. Respondent shall include
with any notice all available documentation supporting its claim, if any, that
the delay was attributable to a force majeure. Failure to camply with the
above requirements shall preclude Respondent from asserting any claim of force
majeure for that event Respordent shall be deemed to have notice of any

circumstances of which its contractors had or shoald have had notice.

C. If U.S. EPA determines that the delay or anticipated delay is attrikutable
to a force majeure event, the time for perfomancé of such cbligation under
this Consent Order that is affected by the force majeure event will be
actaﬂaibyﬁ?Afors@tiﬁasEPAdetemimisnec&ssarytompletesxh
cbligation. An extension of the time for performance of such cbligaticn
affected by the force majeure event shall not, of itself, extend the time for
performance of any cther cbligation, unless Respondent can demcnstrate that
more than one obligation was affected by the force majeure event. If U.S. EPA
determines that the delay or anticipated delay has been or will be caused by a
force majeure event, U.S. EPA will notify Respondent in writing of the length
of the extension, if any, for performance of such ocbligations affected by the

force majeure event.

D. If U.S. EPA disagrees with Respandent’s assertion of a force majeure

event, U.S. EPA will notify Respondent in writing and Respondent may elect to
invoke the dispute resolution provision, and shall follow the time frames set
forth in Section XVI.: Dispute Resolution. In any such proceeding,
Respondertt shall have the burden of demonstrating by a preponderance of the

- evidence that the delay or anticipated delay has been or will be caused by a
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force majenre event, that the duration of the delay or the extension socught

was or will be warranted wuxder the cirvumstances, that best efforts were
exercised to avoid ard mitigate the effects of the delay, ard that Respondent
camplied with the requirements of this Section. If Respendent satisfies this
burden, the time for performance of such cbligation will be exterxied by

U.S. EPA for such time as is necessary to camplete such cbligation.

m- RESFRVATION OF RIGHTS
A, U.S. EPA reserves all of its statutory and regulatory powers, authorities,
rigits, and remedies, both legal and equitable, which may pertain to |
Respordent’s failure to camply with any of the requirements of this Copsent
Order, including witheut limitation the assessment of penalties under
§3008(h) (2) of RCRA, 42 U.S.C. §6928(h)(2). This Consent Order shall not be
construed as a covenant not to sue, release, waiver, or limitation of any
rights, remedies, powers, and/or authorities, civil or criminal, which
U.S. EPA has under RCRA, CERCIA, or any other statutory, ra;ulatoiy, or comuon
law authority of the United States.

B. U.S. EPA reserves the right to disapprove of work performed by Respondent
parsuant to this Consent Order and to order that Respondent perform additional
tasks.

C. U.S. FPA reserves the right to perform any portion of the work consented
to herein or any acﬁ.itichal site characterization, feasibility study, and
remedial work as it deems necessary to protect human health and/or the
erviroment. U.S. EPA may exercise its authority under CERCIA to undertake

z&spoﬁseactionsatanytine. In any event, U.S. EPA reserves its right to
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seek reimbursement from Respardent for costs incurred by the United States.
Notwithstanding compliance with the terms of this Consent Order, Respondent is
not released from liability, if any, for the costs of any response actions \

taken or authorized by U.S. EPA.

D. If U.S., EPA determines that activities in compliance or noncampliance with
this Consent Order have caused or may cause a release of hazardous waste or
hazardous constituent{s), or a threat to human health and/or the enviromment,
or that Respondent is not capable of undertaking any of the work ordered,
U.S. EPA may order Respondent to stop further implementation of this Consent

Order for such periocd of time as U.S. EFA determines may be needed to abate 'i
any such release or threat and/or to undertake any action which U.S. EPA
determines is necessary to abate such release or threat,

E. This Consent Order is not intended to be nor shall it be construed to be a
permit. Further, the parties acknowledge and agree that U.S. EPA’s approval
éfmacmseutoxaerarﬁitsmtadmtsoranyfmmlandoesmt
constitute a warranty or representation that the Consent Order and its

Attachments or workplans will achieve the required cleamp or performance
standards. Compliance by Respondent with the terms of this Consent Order
shall not relieve Respordent of its cbligations to comply with RCRA or any
other applicable local, State, or federal laws and regulations.

F. Respondent does not admit any of the factual or legal determinations made
by the EPA and reserves all rights and defenses it may have regarding l ,
liability or responsibility for conditions at the facility, with the excepticn
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of its right to contest U.S. EPA’s jurisdiction to issue or enforce this
Consent Order and its right to contest the terms of this Consent Order.
Respondent has entered into this Consent Order in good faith without trial or

adjudication of any issue of fact or law. =

G. Notwithstanding any other provision of this Consent Order, no action or
decision by U.S. EPA pursuant to this Consent Order, including without -
limitation, decisions of the Regicnal Administrator, the Director of the Waste
Management Division, or any authorized representative of U.S. EPA, shall
constitirte final agency action giving rise to any right of judicial re.w.ew
prior to U.S. EPA’s initiation of a judicial action to enforce this Consent
VOrder, including an action for penalties or an action to compel Respordent’s
compliance with the terms and conditions of this Consent Order.

H. In any action brought by U.S. EPA for a violation of this Consent Order,
Respandent shall bear the kurden of proving that U.S. EPA’s actions were

‘arbitrary and capricicus and not in accordance with law.

I. In any subsequent administrative or judicial proceeding initiated by the
United States for injunctive or cother approprlate relief relating to the
facility, Respondent shall not assert, and may not maintain, any defense or
claim based upon the principles of waiver, res judicata, collateral estoppel,
issue preclusion, 'claim-splitting, or cther defenses based upon any coantention
that the claims raised by the United States in the subsequent proceeding were
or should have been raised in the present matter.
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XX, (OTHER CTATMS
Nothing in this Consent Order shall constitute or be construed as a release
from any claim, cause of action, desmazﬁ, or defense in law or equity, against
ariy person, firm, partnership, or corporation for any liability it may have
arising ot of or relating in any way to the generation, storage, treatment,
handiing, transportation, release, or disposal of any hazardous constituents,
hazardous substances, hazardous wastes, pollutants, or contaminants found at,
taken to, or taken or migrating frcnnthe Facility. 'IheResporﬁem:mvs any
claime or demands for campensation or payment wrder Sections 106(b), 111, and
llzofCEMAagairstﬂ)eUnitedStataortheHazammBSubstm&Jperfmﬁ
established by 26 U.S.C. §9507 for, or arising out of, any activity performed
or expense incurred pursuant to this Consent Order. Addifionally, this
Consent Order does not constitute any decision on preauthorization of funds
wder Section 111(a) (2) of CERCIA.

XX. OTHFR APPLICABIE TAWS

All actions required to be taken pursuant to this Consernt Order shall be
undertaken in accordance with the requirements of all applicable local, state,
arﬂFEdezallawsarﬂxegulatzms Respordent shall dbtain or cause its

ard requlations.

. INDEMNIFTCATICN OF THE UNTTED STATES GOVERNMENT
Respondernt agrees to indemnify and save and hold hammless the United States

Govermmentt, its agencies, departments, agents, and employees, from any and all
claims or causes of action arising solely from or on account of acts or

cmissions of Respondent or its officers, employees, agents, independent
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contractors, receivers, i:zustees, amd assigns in carrying ocut activities
required by this Consent Order. This indemnification shall not be construed
in any way as affecting or limiting the rights or cbligations of Respondent: or
the United States under their varicus contracts. Respardent shall not ke
responsible for indemnifying the U.S. EPA for claims or causes of actien

solely from or on account of acts or amissions of U.S. EFA.

XXIT. MODIFICATICN
A. This Consent Order may only be modified by mituwal agreement of U.S. EFA
and Respordent. Any agreed modifications shall be in writing, be signed by
both parties, shall have as their effective date the date on which they are
signed by U.S. EPA, and shall be incorporated into this Consent Order. |

B. Any requests for a compliance date modification or revision of an approved
workplan requirement mist be made in writing. étxd:reqzmtsm:stbeﬁmly
and provide -justification for any proposed campliance date modification or
workplan revision. U.S. EPA has no cbligation to approve such requests, at
if it does so, such approval mist be in writing. 2Any approved campliance date
or workplan modification shall be incorporated by reference inta the Consent
Order.

C. This section shall not apply to any U.S. EPA dispute decision, U.S. EFA
approved report, workplan, specification and schedule which are deemed to be

incorporated imto this Consent Order.
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XXITY. SEVERABITITY

If any provision or authority of this Consent Order or the application of this

Consent Order to any party or circumstances is held by any judicial or

administrative authority to be hmlid, the application of such provisions to

otherpartiesorcimmstmmarﬁﬂme,remaﬂﬁerofthemderstmllremainin

force and shall not be affected thereby.

XXIV. TERMINATION AND SATTSFACTTON
The provisions of this Consent Order shall be deemed satisfied upon

Respordent’s and U.S. EPA’s execution of an "Acknowledgment of Termination and
Agreement. to Record Preservation ard Reservation of Rights®

("Acknowledgment"). U.S. EPA will prepare the acknowledgment for Respondent’s
signature. The Acknowledgment will specify that Respondent has demonstrated
to the satisfaction of U.S. EPA that the terms of this Consent Oxder,
including any additional tasks determined by U.S. EPA to be required pursuant
to this Consent Order, have been satisfactarily campleted. Respondent’s
execution of the Acknowiedgement will affirm Respordent’s contiming
obligation (1) tbp:esetveallrecordsasreqlﬁredinSectim}GII.: Record
Preservation and (2) to recognize U.S. EPA’s reservation of rights as required
inSectimm.: R;servaticnofRigirts, after all other requirements of the

Consent Order are satisfied.
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V. EFFECITVE DATE

The effective date of this Consent Order shall be the date on which it is
signed by U.S. EFA. Because the Order was entered with the consent of both

parties, Respondent waives its right to request a public hearing pursuant to
Section 3008(b) of RCRA, 42 U.S.C. §6928(b).

IT IS SO AGREED:

ﬂlc W, Dahnlerl, Senefal Counse

Ikl méﬂﬁwﬁ 77¢

orman R. Niedergang
Associate Division Director
‘0ffice of RCRA :




-IT BEING SO AGREED, IT IS -HEREBY CORDERED THIS Qtf DAY OF

,/%'/‘5“'47/ , 1994.

o il L 2

William E. Mmo
Director

Waste Management D1v1510n
U.S. EFA, Region V

Administrative Order On Consent

USEFA ID NO.: MID 064 197 742
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