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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF: )
)

CLIFFS-DOW DISPOSAL AREA )
MARQUETTE, MICHIGAN )

DRAFT
Proceeding Under Section ) U.S. EPA Docket No
106 (a) of the Comprehensive )
Environmental Response, )
Compensation and Liability )
Act, 42 U.S.C. §9006(a) )
(1980) )

ADMINISTRATIVE ORDER
BY CONSENT

• The signatories to this Administrative Order By Consent

("Consent Order"), by their respective attorneys, having agreed

to the entry of this Consent Order,

THEREFORE, It is Ordered, Adjudged, and Decreed that:

I. JURISDICTION

This Consent Order is issued pursuant to the authority

vested in the President of the United States by Section 106(a)

of the Comprehensive Environmental Response, Compensation and

Liability Act ("CERCLA"), 42 U.S.C. S9606(a), and delegated to

the Administrator of the United States Environmental Protection

Agency ("U.S. EPA") on August 14, 1981, by Executive Order 12316,

42 Fed. Reg. 42237 (Aug. 20, 1981), who duly redelegated the

authority to the Regional Administrator of Region V, USEPA on

April 1, 1983. This Consent Order is also issued pursuant to the

^̂ Pf.̂ n jryp «n^ r-«•-i i.• 11_rfy -\^m. of the State of Michigan relating

to protection of public health and the environment.
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II. DESCRIPTION OF SITE

The Cliffs-Dow Disposal Area site (hereinafter "Site") is

situated in the north half of section 10 T48N, R25W Marquette

County, Michigan. The Site is located near County Road 550 and

occupies abut two acres of wooded and shrub covered land on the

northwest outskirts of Marquette, Michigan.

The site property is and has been owned by the City of

Marquette. From 1954 until 1968 the City leased this low-lying

area to the Cliffs Dow Company for the disposal of wood tars

from the production of charcoal. Dow Chemical Company (herein-

after "Dow") and the Cleveland-Cliffs Iron Company (hereinafter

r "Cleveland Cliffs") were the original owners of the Cliffs Dow

Company. On April 9, 1968, the Company was sold to the Georgia-

** Pacific Corporation and E. L. Bruce Company, which continued
^

the business under the name of Royal Oak Charcoal Company. The
f

total volume of waste disposed of at the site is estimated to

be 20,000 cubic yards.

The U.S. EPA Notification of Hazardous Waste Site document

dated June 4, 1981, lists the waste types at the Site as

solvents, tars and resins from charcoal processing. Two samples,

one soil and one tar, were taken at the Site on September 22,

1981. The soil sample was found to contain concentrations of

lead, nickel, selenium, silver, zinc, and two organic priority
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pollutants (chloroform and ethyl benzene). The tar sample was

found to contain six priority pollutants (chloroform, fluoranthene

napthalene, phenanthrene, 2-4 dimethylphenol and phenol). Soil

contamination appears to exist on the Site to a depth of up to

seventeen feet.

Surface waters in the area that may be influenced by the

Site include the Dead River and ultimately Lake Superior. The

Dead River flows to the northeast and is situated south and east

of the site. Average annual surface water runoff in the area

is approximately 8 inches occurring primarily in early spring.

Groundwater flow is generally to the east and slightly to

the northeast. Benzene, phenol, xylene, chloroform and other

hazardous substances have been detected in the groundwater.

Based on the results of the inspections and studies at the

Site and the potential for surface and groundwater contamination,

the Site was included in the National Priorities List promulgated

by U.S. EPA on September 8, 1983, as Appendix B to the National

Oil and Hazardous Substances Contingency Plan, 48 Fed. Reg.

40658 (Sept. 8, 1983), and is a candidate for response action
I P?<u»*J>

by U.S. EPA under CERCLA.

III.

The Regional Administrator, U.S. EPA,

(1) the Site is a "facility" as defined in Section 101(9) of .. ,
xr\

CERCLA; (2) Dow, Cleveland-Cliffs, Georgia-Pacific and the City

of Marquette (hereinafter "Respondents") are all "persons" as
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that term is defined in Section 101(21) of CERCLA; (3) "hazardous

substances" as defined by Section 101(14) of CERCLA have been

disposed of at the site (4) the release and threatened release

of hazardous substances into the soils, groundwater and the

surface water adjacent to the Site constitutes a "release or

threat of release" as that term is defined in Section 101(22)

of CERCLA, fwmi'H nray -p-rnmni- on i mining a L ^->d JubalauLiiU. "

(5) the Respondents are "cocponcibla persons" within the meaning
/Ol (_*!)

of fjarf*'™ 1fr7 nf CERCLA; and (6) the actions to be taken
<**?-**

pursuant to this Consent Order are reasonable and necessary to

protect the public health or welfare and the environment.

A reasonable time period for beginning and completing the

actions required by this Consent Order has been provided for,

and the Respondents have agreed to undertake the actions

requested by the U.S. EPA in this Consent Order. The Work to

be undertaken pursuant to this Consent Order is appropriate for

determining the appropriate extent of response authorized by

CERCLA and is not inconsistent with the National Oil and Hazar-

dous Substances Contingency Plan, 40 C.F.R. Part 300 (1983).

IV. PARTIES BOUND

This Consent Order shall apply to and be binding upon the

Respondents, U.S. EPA and Michigan (the "Parties"), their

officials, officers, directors, agents, principals, servants,
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employees, successors, and assigns, and upon all persons, firms,

and corporations acting under or for the Parties, including

_quh°"f ̂  ->rinf inH divisions of the Respondents. Each represen-

tative of a Party who signs this Consent Order certifies that

he or she is fully authorized to enter into the terms and

conditions of this Consent Order to legally bind such Party to

this document.

V. NOTICE TO THE STATE

The requirement of Section 106(a) of the Comprehensive

Environmental Response, Compensation, and Liability Act (here-

after "CERCLA") 42 U.S.C. S9606(a), to notify the State of

Michigan has been satisfied.

VI. REMEDIAL INVESTIGATION/FEASIBILITY STUDY

A. Respondents shall complete a Remedial Investigation

("RI") and perform a Feasibility Study ("FS") of the Sitev»>
..tho immprH nf-n.ly suriuuiiaiug aieo in accordance with the RI/FS -fkt t*̂ 1**

Work Plan (hereinafter the "Work" ̂approved by U.S. EPA and *•**

Michigan and attached hereto and incorporated herein as fethibi-

A. The RI/FS shall be conducted in accordance with the National

Contingency Plan, 40 C.F.R. Section 300.68(e) through (j),

31216-31217 (July 6, 1982).

B. Respondents shall commence the Work within one week

of the effective date of this Consent Order. The Work shall be

completed in accordance with the standards, specifications and
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the schedule of completion contained in Attachment A of this

Consent Order.

VII. PROGRESS REPORTS

A. Respondents shall provide to U.S. EPA and Michigan

written progress reports which describe the actions which have

been taken toward achieving compliance with this Consent Order

during the previous month as well as actions which are scheduled

for the next month. These progress reports are to be submitted

to U.S. EPA and Michigan by the tenth day of every month

following the effective date of this Consent Order.
i$

f B. Documents, including progress reports and approvals,
o - to be submitted to the Parties shall be sent by certified mail

return receipt requested, to the following addresses or to such

other address as the Parties hereafter may designate in writing:

1. Those documents to be submitted to U.S. EPA should be

sent in duplicate to:

Director, Waste Management Division
U.S. EPA, Region V
230 South Dearborn Street
Chicago, Illinois 60604

2. Those documents to be sent to Respondents should be

sent to: C\€Jf*r>«Sc*>kr4je- ^̂

a///
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3. Those documents to be sent to Michigan should be sent

to: Jack D. Bails
Chief, Environmental Enforcement Division
Michigan Department of Natural Resources
6th Floor
Stevens T. Mason Building
Lansing, MI 48909

C. If the date for submission of any item or notification

required by this Consent Order falls upon a weekend or state or

federal holiday, the time period for submission of that item

or notification is extended to the next working day following

the weekend or holiday.

VIII. PROJECT COORDINATORS

A. Respondents, U.S. EPA and Michigan shall each designate

a Project Coordinator for the purpose of overseeing the implemen-

tation of this Consent Order. To the maximum extent possible,

except as specifically provided in the Consent Order, communi-

cations among Respondents, U.S. EPA and Michigan concerning the

terms and conditions of this Consent Order shall be made between

the Project Coordinators. During the course of implementation

of the Work, the Project Coordinators shall, whenever possible,

operate by consensus. The Project coordinators shall attempt

to resolve disputes informally through good faith discussion of

the issues.
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- B. Within five (5) days of fra-feJ? of this Consent Order,

the Signatories shall notify each other, in writing, of the

name, address and telephone number of the designated Project

Coordinator and an Alternate Project Coordinator.

C. Each Project coordinator shall be responsible for

assuring that all communications received from the other Project

Coordinators are appropriately disseminated and processed.

D. The Project Coordinator for U.S. EPA ("OSC") shall

have the authority vested in an on-scene coordinator by 40

C.F.R. Part 300 (1983), including authority to require

Respondents to cease performance of the Work or any portion

thereof which in the opinion of the OSC, may or does present or
A

contribute to an endangerment to public health, welfare or the
^ 12 h<*.

environment.^ In the event that the OSC does require such cessa-

tion of the Work, the OSC then shall have the authority to

require Respondents to perform the Work consistent with Attach-

ment A of this Consent Order in accordance with the instructions

of the OSC to avoid or mitigate the endangerment, which he or

she believes may occur. If Respondents object to any order

requiring cessation of the Work or to any order to perform the

Work in accordance with the instructions of the OSC, Respondents

may petition a court with competent jurisdiction to stay or set

aside the order of the OSC.

E. Either the Project Coordinator for Respondents or the
'

Alternate Project Coordinator for Respondents shall be on-site

during all hours of site work and shall be on call for the pen-

dency of this Consent Order.
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F. Any Project Coordinator upon request may obtain a

split or duplicate sample from any sample being taken at the

site by any other Project Coordinator or representative of any

other Party. The Respondent's Project Coordinator shall notify

the U.S. EPA and Michigan Project Coordinators not less than

five days in advance of any sample collection for which such

Project Coordinators have indicated that they wish to obtain

split or duplicate sample.

IX. REVIEW OF DOCUMENTS; RESOLUTION OF DISPUTES

A. 1. Respondents shall submit all documents required by

the Work to U.S. EPA and Michigan pursuant to the criteria and

schedules set forth in the Work.

2. U.S. EPA and Michigan shall review each such

document and, within^T^rtycteys Of receipt advise Respondents

in writing as to whether the document is approved or disapproved.

In the event Respondents are notified that the document is

t disapproved in whole or in part, U.S. EPA and Michigan shall
V

include a statement in the notification as to the modifications

or additions which must be made to the document prior to approval,

and an explanation as to why such modifications or additions

are necessary. U.S. EPA and Michigan shall base any decision

to approve or disapprove a document upon whether it has been

completed in conformance with the standards and specifications

set forth in th Work (Attachment A of the Consent Order) y
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3. If Respondents do not object to the corrective
A*&

measures, if any, proposed by U.S. EPA pc Michigan, Respondents

shall expeditiously undertake and complete such measures in

accordance with the proposed schedule of completion.

4. If Respondents object to any proposed corrective

measures, Respondents shall, within ten days after receiving

written notice, initiate the dispute resolution procedure set

forth in paragraph B of this Section.

B. All disputes concerning implementation of the Work

shall be resolved pursuant to the following procedure:

1. Any Project Coordinator who determines that a

dispute cannot be resolved informally shall provide a written

notice to the other Project Coordinators which sets forth:

a) his understanding as to the nature of the
dispute

b) his understanding as to the technical
position of the other Project Coordinators
with regard to the dispute

c) his technical position with regard to the
dispute and

d) the bases for concluding that his technical
position on the dispute should be followed
rather than the positions of the other
Project Coordinator in dispute.
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2. Within fifteen ("iS.) business days of receipt of

any notice of dispute, the other Project Coordinators shall

advise each other in writing as to whether they agree or disagree

with the specific statements provided in the notice to them

pursuant to sub-paragraph 1 of this Section. Any Project Coordi-

nator who disputes a specific statement shall clearly set forth:

the bases for disputing such statement

his technical position with regard to the disputed

statement

c) the bases for concluding that his technical position on

the dispute should be followed rather than the other

Project Coordinator in dispute.

tO
3. If, within fifteen (i-5̂  business days from the

date of the submission of the reply(ies) to the notice of dis-

pute, the parties have not reconciled all issues raised in such

notice, U.S. EPA and Michigan shall jointly present a written

notice to Respondent which sets forth the remaining areas of

disagreement and the action(s), withholding of action(s), or

change(s) to the Work that U.S. EPA and Michigan determined are

necessary. If Respondent believe that the resulting U.S. EPA/

Michigan proposal is technically inappropriate or inconsistent

with the Work, Respondents shall notify U.S. EPA and Michigan
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10within fifteen (*3ŝ) business days of receipt of such proposal.

If respondents do not so notify U.S. EPA and Michigan, Respon-

dents shall be deemed to have assented to the proposal made by

U.S. EPA and Michigan and such proposal shall become part of

the Consent Order as if originally so written.

4. If Respondents notify U.S. EPA and Michigan of0j[
their continued objections to the proposal, the parties shall

J*>have an additional fifteen î-50 business days from receipt of

Respondents' notifications within which to resolve the dispute.

" Changes to the Work agreed to among the parties during this

fifteen (>5.) calendar day period shall become part of the
&Consent Order as if originally so written. -»**̂

5. Any such dispute not resolved by the end of the
/°fifteen (ni) business day period specified in sub-paragraph 4

above, shall be deemed resolved in favor of U.S. EPA and shall

become part of the Consent Order as if originally so written.

C. Respondents waive any right they may have to contest or

adjudicate the validity of any term in this Consent Order,

except any terms adopted pursuant to Paragraph B(5) above.

Respondents may challenge any term adopted pursuant to
»,

Paragraph B(5) above in any action brought by U.S.

EPA and Michigan to enforce the term or in any action brought

by Respondent to contest the term.
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X. ACCESS TO THE SITE

iinl Mil li iijar> **\* their authorized representatives

shall have access to the Site at all reasonable times in order

to observe and monitor the progress of the Work, to take samples

from and to inspect the Site, and to inspect records relating

to the performance of the Consent Order.

XI. RETENTION AND AVAILABILITY OF INFORMATION

A. Respondents shall make available to U.S. EPA and

Michigan and shall retain during the pendency of this Consent

Order and for a period of six years after its termination, all

records and documents in their possession, custody, or control

whichr relate to the performance of this Consent Order, including,
A

but not limited to documents reflecting the results of any

sampling, tests or other data or other information generated or

acquired by any of them, or on their behalf with respect to the

implementation of this Consent Order.

B. Respondents may assert business confidentiality claims

covering part or all of the information provided in connection

with this Consent Order pursuant to 40 C.F.R. §2.203(b) and

applicable Michigan law.

Analytical data concerning soil, water and ambient air

samples acquired by any Party shall not be claimed as confidential

by the Parties. Information determined to be confidential by

U.S. EPA will be afforded the protection specified in 40 C.F.R.
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Part 2, Subpart B, and if determined confidential by Michigan,

afforded protection under applicable Michigan law. If no such

claim accompanies the information when it is submitted to the

U.S. EPA or Michigan, the public may be given access to such

information without further notice to Respondents.

XII. DELAY IN PERFORMANCE; STIPULATED PENALTIES

A. Respondents shall pay into the Hazardous Substances

Response Trust Fund administered by U.S. EPA and shall pay to

Michigan the sums set forth below as stipulated penalties for each

week that Respondents fail to submit a report or document in

accordance with the requirements contained in this Consent

Order.

These stipulated penalties shall accrue in the amount of

$1,000.00 for the first week and $2,000.00 for each week there-

after, 1/2 to U.S. EPA and 1/2 to Michigan, to the order of

the parties identified in paragraph XV of this Consent Order

at the addresses there listed.

B. Respondents shall notify U.S. EPA and Michigan within

twenty days of any delay caused by circumstances beyond the

control of Respondents which occurs in the performance of the

Work or the submission of reports required under this Consent

Order. Such notification shall be in writing and shall describe

fully the nature of the delay, the reasons therefor, the expected
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duration of the delay, the actions which will be taken to miti-

gate further delay, and the timetable by which the actions in

mitigation of the delay will be taken. Respondent shall adopt

all reasonable measures to avoid or minimize any such delay.

C. . Any. failure bv Respondents to properly complete the
ttffii^jiw»tf sPSfr. -*'P* "ff\j •*••"& H*1" ""'̂Work which results from circumstances beyona the.control of
* re*5»»*«JDl«-

Respondents shall not be deemed to be a violation of its obli-

gations under this Consent Order nor shall it make Respondents

liable for the stipulated penalties contained in paragraph
of this Consent Order. To the extent a delay is caused

by such circumstances beyond the control of Respondents, the
A

time for performance hereunder shall be extended.

D. In the event Respondent and U.S. EPA and Michigan

cannot agree that the time for performance shall be extended,

the dispute shall be resolved in accordance with the provisions

of paragraph VIII(B) of this Consent Order. Respondents shall

have the burden of proving that the delay was caused by circum-

stances beyond the control of Respondents.

E. The stipulated penalties set forth in subparagraph

XlJtA) above shall not preclude U.S. EPA or Michigan from electing

to pursue any other remedies or sanctions, including a suit for

statutory penalties up to the amount authorized by law, which

may be available to U.S. EPA or Michigan by reason of Respondents'

failure to comply with any requirements of this Consent Order.
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XIII. COMPLIANCE WITH ALL LAWS

All work undertaken by Respondents pursuant to this Consent

Order shall be performed in compliance with all applicable

federal, state and local laws and regulations. Respondents shall

be responsible for obtaining all federal, state, or local

permits which are necessary for the performance of the Work.

XIV. PARTICIPATION IN COMMUNITY RELATIONS ACTIVITIES

^ / V Respondents shall be given notice of and provided with the
rWl 1
^ opportunity to participate in any public meetings which may be

e>t- /l&=4«*]*̂
eld or sponsored by U.S. EPA cur Mi ulugan1 to explain activities

at or concerning the Site, including the findings of the RI/FS.

XV. REIMBURSEMENT OF RESPONSE COSTS

A. Within thirty days of the effective date of this

Consent Order, Respondents shall pay to U.S. EPA the sum of

_________ and shall pay to Michigan the sum of _________ as

reimbursement for response costs incurred by U.S. EPA and

Michigan from _________ through ________ . Payment to

U.S. EPA shall be made to the order of the Hazardous Substances

Response Trust Fund. Payment shall be forwarded to U.S. EPA,

Region V, Regional Hearing Clerk, 230 South Dearborn Street,

Chicago, Illinois 60604. Payment to Michigan shall be made to

the order of the State of Michigan. Payment shall be forwarded

to the Assistant Attorney General in Charge, Environmental

Protection Division, Michigan Department of Attorney General,

720 Law Building, Lansing, MI 48903.
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B. Within thirty days of the end of each calendar year

during the pendency of this Consent Order U.S. EPA and Michigan

shall provide Respondents with a full accounting and explanantion

of the response costs incurred by U.S. EPA and Michigan in

connection with the Site during the previous year. Within

thirty (30) days of receipt of such accounting and explanantion,

Respondents shall reimburse U.S. EPA and Michigan for all such

costs associated with U.S. EPA's and Michigan's activities in

connection with the Consent Order that are not inconsistent
-

with the National Oil and Hazardous Substances Contingency Plan.

XVI . COVENANT NOT TO SUE

Upon termination of this Consent Order pursuant to Section

XVI of this Consent Order, and reimbursement of the U.S. EPA

and Michigan as provided in Section XIV, U.S. EPA and Michigan

covenant not to sue Respondent for any costs incurred by them

or associated with the conduct and completion of the RI/FS.

XVII. TERMINATION AND SATISFACTION

The provisions of this Consent Order shall be deemed

satisfied upon Respondent's receipt of written notice from U.S.

EPA and Michiganrtlia_t]]Rê £0Jiaettt3~fiiFv̂ ^ all of

the terms of the Consent Order have been completed. Following

completion of all of the requirements of the Work in the Consent

Order, Respondents shall request a determination by U.S. EPA and
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Michigan as to whether Respondents have satisfactorily completed

the Work. U.S. EPA and Michigan shall provide Respondents

with such a determination within 30 days of such a request.

XVIII. RESERVATION OF RIGHTS

A. Except as expressly provided in this Consent Order,

Respondents, and U.S. EPA and Michigan expressly reserve all

rights and defenses that they may have^ including U.S. EPA'st /~~~)

and Michigan's right to disapprove t-hrK.|jni-ir p^rfrnrme^ by Respon- 7 '
? i iiVniM I 1 X irecoortS

' dents as provided in this Consent Order in which event U.S. EPA (

and Michigan will have |the right to undertake their own remedial

investigation, feasibility study, and remedial actions and to

seek reimbursement from Respondents thereafter for such costs

incurred by the Hazardous Substances Response Trust Fund and/or

Michian.

Nothing herein is intended to release, discharge, or ««.y

in any way affect any claims, causes of action or demands in

law or equity against any person, firm, partnership or corpo-

ration not a Party to this Consent Order from any liability it

may have arising out of or relating in any way to the generation,

storage, treatment, handling, transportation, release or disposal

of any materials or hazardous substances at, to or from the
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5

Site. The parties to this Consent Order expressly reserve all

rights, claims, demands, and causes of action they have against

any and all other persons and entities who are not parties to

this Consent Order.

£?. Nothing in this Consent Order is intended by the parties

to be, nor shall it be, a release or settlement of any private
or*

claims for injuries to persons or property, known or unknown, of

any private persons, e-i1 uC any local governmental ontifeyv

The U.S. EPA and^ Michigan recognize and agree that

Respondents shall have a.right to contribution, indemnity

and(or) any other available remedies against any person found

to be a responsible person or otherwise liable for contribution,

indemnity and(or) other available remedies for any amounts

which have been or will be expended by Respondents or paid to

the U.S. EPA and(or) Michigan under this Consent Order or other-

wise in connection with any claims asserted by the U.S. EPA,

Michigan and(or) others against Respondents in connection with

the Site.

XIX. OTHER APPLICABLE LAWS

Tjxe Parties agree that this Consent Ĵ ttfer shall not super-

ements of any aj£pll\c£b]^local, state and federal

laws\ ana/regulations.
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XX. OTHER CLAIMS

Respondents agree to indemnify and save and hold harmless

U.S. EPA and Michigan from any and all claims-or causes of action

arising from negligent acts or omissions or willful misconduct

of Respondents in carrying out the activities pursuant to this

Consent Order. U.S. EPA and Michigan shall notify Respondents . t•/>£,tV
of any such claims or actions within twenty working days of

fwfrfieo-tien that such a claim or action hoc boon.filed. U.S.IV
EPA and Michigan agree not to act with respect to any such

claim or action without first providing Respondents with an

opportunity to participate. They further agree to cooperate

with Respondents in the defense of any such claim or action.

U.S. EPA and Michigan shall not be held liable under or as

a party to any contract entered into by Respondent in carrying

out the activities pursuant to this Consent Order.
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XXII. PUBLIC COMMENT AND EFFECTIVE
DATE OF ADMINISTRATIVE ORDER

Within fifteen (15) days of the date of the execution of

this Consent Order, U.S. EPA and Michigan shall announce the

availability of this Consent Order to the public for review

and comment. U.S. EPA and Michigan shall accept comments from the

public for a period of thirty (30) days after such announcement.

At the end of the comment period, U.S. EPA and Michigan shall

review all such comments and shall either:

a) determine that the Consent Order should
be made effective in its present form, in
which case Respondents shall be so noti-
fied in writing. The Consent Order shall
become effective on the date Respondents
receive such notification; or

b) determine that modification of the Consent
Order is necessary, in which case Respondents
will be informed as to the nature of all
required changes. If Respondents agree
to the modifications, the Consent Order
shall be so modified and shall become
effective upon signature of the parties.

In the event that Respondents are unwilling to agree on

modifications required by U.S. EPA and Michigan as a result of

public comment, this Consent Order may be withdrawn by U.S. EPA

and Michigan. In such an event, U.S. EPA and Michigan reserve

all rights to take such actions as they deem necessary, and

Respondents reserve all rights" to contest such actions.
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IT IS SO AGREED:

CLEVELAND-CLIFFS IRON COMPANY

By: __________________________

Date:

CHEMICAL COMPANY

By:

Date:

GEORGIA-PACIFIC CORPORATION

By:

Date:

CITY OF MARQUETTE, MICHIGAN

Date:
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STATE OF MICHIGAN
by:

FRANK J. KELLY
Attorney General

Stewart H. Freeman
Assistant Attorney General in Charge
Environmental Protection Division

Attorneys for the State of Michigan

Date:

IT IS SO ORDERED:

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION V

By:
Valdas V. Adamkus
Regional Administrator
United States Environmental Protection
Agency, Region V

Date:



XVI. COVENANT NOT TO SUE

From the date of effectiveness of this Consent Order,

for as long as the terms herein are complied with, and upon
rtermination of this Consent Orderfand reimbursement of t /

T 'U.S. EPA and Michigan as provided in Section XVAU.S. EPA

and Michigan covenant not to sue, execute judgment or take

any civil judicial or administrative action under common law

(federal or state), state law, including Michigan Public Act

307, and any federal statutes administered or enforced by

U.S. EPA, including CERCLA, against the Respondents, their

^afe^idwriffiff> divisions, parents, affiliates or their

respective directors, officers, employees, agents, successors

and assigns, arising out of or related to-%feggpgBgBjHHaaes2_

miffftftHt^--the remedial action and feasibility study with

respect to the Site. Provided that the terms of. this

Consent Order are complied with, this covenant not to sue,

execute judgment or take other action includes all civil

legal and administrative costs incurred by the U.S. EPA or

Michigan with respect to matters which are the subject of

this Consent Order.



XXI. NO ADMISSION

The U.S. EPA, Michigan and the Respondents have entered

into this Consent Order to facilitate the expedient prepara-

tion of a remedial investigation and feasibility study at

the Site and do not admit, accept or intend to acknowledge

any liability or fault by any party hereto with respect to

any matter arising out of or relating to the Site. This
AS

Consent Order.is not intended as and shall not be construed*A
to be an admission of fact or law, or estoppel or a waiver

of defenses by Respondents for any purpose.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF: )
)

CLIFFS-DOW DISPOSAL AREA )
MARQUETTE, MICHIGAN )

)
Proceeding Under Section )
106(a) of the Comprehensive )
Environmental Response, )
Compensation and Liability )
Act, 42 U.S.C. §9006(a) )
(1980) )

DRAFT
U.S. EPA Docket No.

ADMINISTRATIVE ORDER
BY CONSENT

The signatories to this Administrative Order By Consent

("Consent Order"), by their respective attorneys, having agreed

to the entry of this Consent Order,

THEREFORE, It is Ordered, Adjudged, and Decreed that:

I. JURISDICTION

This Consent Order is issued pursuant to the authority

vested in the President of the United States by Section 106(a)

of the Comprehensive Environmental Response, Compensation and

Liability Act ("CERCLA"), 42 U.S.C. S9606(a), and delegated to

the Administrator of the United States Environmental Protection

Agency ("U.S. EPA") on August 14, 1981, by Executive Order 12316,

42 Fed. Reg. 42237 (Aug. 20, 1981), who duly redelegated the

authority to the Regional Administrator of Region V, USEPA on

April 1, 1983. This Consent Order is also issued pursuant to the

^^rnrn^r 1-1.1 r»nr^ r-1--i-ini • rpjj -i -im« of the State of Michigan relating

to protection of public health and the environment.
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II. DESCRIPTION OF SITE p«-r*A M

The Cliff s-Dow Disposal Area site (hereinafter "Site") is

situated in the north half of section 10 T48N, R25W Marquette

County, Michigan. The Site is located near County Road 550 and

occupies abut two acres of wooded and shrub covered land on the

northwest outskirts of Marquette, Michigan.

The site property is and has been owned by the City of

Marquette. From 1954 until 1968 the City leased this low-lying

area to the Cliffs Dow Company for the disposal of wood tars

from the production of charcoal. Dow Chemical Company (herein-

after "Dow") and the Cleveland-Cliffs Iron Company (hereinafter

"Cleveland Cliffs") were the original owners of the Cliffs Dow
A*

Company. On April 9, 1968, the Company was sold to the Georgia-

pacific Corporation and E. L. Bruce Company, which continued

the business under the name of Royal Oak Charcoal Company. The

total volume of waste disposed of at the site is estimated to

be 20,000 cubic yards.

The U.S. EPA Notification of Hazardous Waste Site document

dated June 4, 1981, lists the waste types at the Site as

solvents, tars and resins from charcoal processing. Two samples,

one soil and one tar, were taken at the Site on September 22,

1981. The soil sample was found to contain concentrations of

lead, nickel, selenium, silver, zinc, and two organic priority
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pollutants (chloroform and ethyl benzene). The tar sample was

found to contain six priority pollutants (chloroform, fluoranthene

napthalene, phenanthrene, 2-4 dimethylphenol and phenol). Soil

contamination appears to exist on the Site to a depth of up to

seventeen feet.

Surface waters in the area that may be influenced by the

Site include the Dead River and ultimately Lake Superior. The

Dead River flows to the northeast and is situated south and east

of the site. Average annual surface water runoff in the area

is approximately 8 inches occurring primarily in early spring.

Groundwater flow is generally to the east and slightly to

the northeast. Benzene, phenol, xylene, chloroform and other

hazardous substances have been detected in the groundwater.

Based on the results of the inspections and studies at the

Site and the potential for surface and groundwater contamination,

the Site was included in the National Priorities List promulgated

by U.S. EPA on September 8, 1983, as Appendix B to the National

Oil and Hazardous Substances Contingency Plan, 48 Fed. Reg.

40658 (Sept. 8, 1983), and is a candidate for response action

by U.S. EPA under CERCLA.

in.
The Regional Administrator, U.S. EPA,

(1) the Site is a "facility" as defined in Section 101(9) of

CERCLA; (2) Dow, Cleveland-Cliffs, Georgia-Pacific and the City

of Marquette (hereinafter "Respondents") are all "persons" as



- 4 -

that term is defined in Section 101(21) of CERCLA; (3) "hazardous"

substances" as defined by Section 101(14) of CERCLA have been

disposed of at the site (4) the release and threatened release

of hazardous substances into the soils, groundwater and the

surface water adjacent to the Site constitutes a "release or

threat of release" as that term is defined in Section 101(22)

of CERCLA, (wnic"ll llldV -p.rr.jniil an i mm i in- n I and JubaLQHLioJ,

F f ,T-prrtT*-L̂  h^lff^^ ^^^for-a ^f «-t , . „ ? . . • • „ , "l

(5) the Respondents are "cooponcibla persons" within the meaning
/oiC*O

of f ign<- i rm i m. nf CERCLA; and (6) the actions to be taken
j**f M

pursuant to this Consent Order are reasonable and necessary to

protect the public health or welfare and the environment.

A reasonable time period for beginning and completing the

actions required by this Consent Order has been provided for,

and the Respondents have agreed to undertake the actions

requested by the U.S. EPA in this Consent Order. The Work to

be undertaken pursuant to this Consent Order is appropriate for

determining the appropriate extent of response authorized by

CERCLA and is not inconsistent with the National Oil and Hazar-

dous Substances Contingency Plan, 40 C.F.R. Part 300 (1983).

IV. PARTIES BOUND

This Consent Order shall apply to and be binding upon the

Respondents, U.S. EPA and Michigan (the "Parties"), their

officials, officers, directors, agents, principals, servants,
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employees, successors, and assigns, and upon all persons, firms,

and corporations acting under or for the Parties, including

divisions of the Respondents. Each represen-

tative of a Party who signs this Consent Order certifies that

he or she is fully authorized to enter into the terms and

conditions of this Consent Order to legally bind such Party to

this document.

V. NOTICE TO THE STATE

The requirement of Section 106 (a) of the Comprehensive

Environmental Response, Compensation, and Liability Act (here-

after "CERCLA") 42 U.S.C. §9606(a), to notify the State of

Michigan has been satisfied.

VI. REMEDIAL INVESTIGATION/FEASIBILITY STUDY

A. Respondents shall complete a Remedial Investigation

("RI") and perform a Feasibility Study ("FS") of the Site -cml

..tho immrrii if-nly sun uuuJlug amu- in accordance with the RI/FS -fkt
yty ****•?* *»* br "f eiNt, Mftnfr,

Work Plan (hereinafter the "Work" L approved by U.S. EPA and

Michigan and attached hereto and incorporated herein as -Bxh i b i

A. The RI/FS shall be conducted in accordance with the National

Contingency Plan, 40 C.F.R. Section 300.68(e) through (j),

31216-31217 (July 6, 1982).

B. Respondents shall commence the Work within one week

of the effective date of this Consent Order. The Work shall be

completed in accordance with the standards, specifications and
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the schedule of completion contained in Attachment A of this

Consent Order.

VII. PROGRESS REPORTS

A. Respondents shall provide to U.S. EPA and Michigan

written progress reports which describe the actions which have

been taken toward achieving compliance with this Consent Order

during the previous month as well as actions which are scheduled

for the next month. These progress reports are to be submitted

to U.S. EPA and Michigan by the tenth day of every month

following the effective date of this Consent Order.

B. Documents, including progress reports and approvals,
O .. to be submitted to the Parties shall be sent by certified mail

j return receipt requested, to the following addresses or to such
s»

other address as the Parties hereafter may designate in writing:

1. Those documents to be submitted to U.S. EPA should be

sent in duplicate to:

Director, Waste Management Division
U.S. EPA, Region V
230 South Dearborn Street
Chicago, Illinois 60604

2. Those documents to be sent to Respondents should be

sent to: KeĴ csĉ sr-̂  ô

«,-' *• s;//
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3. Those documents to be sent to Michigan should be sent

to: Jack D. Bails
Chief, Environmental Enforcement Division
Michigan Department of Natural Resources
6th Floor
Stevens T. Mason Building
Lansing, MI 48909

C. If the date for submission of any item or notification

required by this Consent Order falls upon a weekend or state or

federal holiday, the time period for submission of that item

or notification is extended to the next working day following

the weekend or holiday.

VIII. PROJECT COORDINATORS

A. Respondents, U.S. EPA and Michigan shall each designate

a Project Coordinator for the purpose of overseeing the implemen-

tation of this Consent Order. To the maximum extent possible,

except as specifically provided in the Consent Order, communi-

cations among Respondents, U.S. EPA and Michigan concerning the

terms and conditions of this Consent Order shall be made between

the Project Coordinators. During the course of implementation

of the Work, the Project Coordinators shall, whenever possible,

operate by consensus. The Project coordinators shall attempt

to resolve disputes informally through good faith discussion of

the issues.
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V

. B. Within five (5) days of fr&fee? of this Consent Order,

the Signatories shall notify each other, in writing, of the

name, address and telephone number of the designated Project

Coordinator and an Alternate Project Coordinator.

C. Each Project coordinator shall be responsible for

assuring that all communications received from the other Project

Coordinators are appropriately disseminated and processed.

D. The Project Coordinator for U.S. EPA ("OSC") shall

have the authority vested in an on-scene coordinator by 40

C.F.R. Part 300 (1983), including authority to require

Respondents to cease performance of the Work or any portion

thereof which in the opinion of the OSC, may or does present or

contribute to an.endangerment to public health, welfare or the

environment. In the event that the OSC does require such cessa-

tion of the Work, the OSC then shall have the authority to

require Respondents to perform the Work consistent with Attach-

ment A of this Consent Order in accordance with the instructions

of the OSC to avoid or mitigate the endangerment, which he or

she believes may occur. If Respondents object to any order

requiring cessation of the Work or to any order to perform the

Work in accordance with the instructions of the OSC, Respondents

may petition a court with competent jurisdiction to stay or set

aside the order of the OSC.

E. Either the Project Coordinator for Respondents or the

Alternate Project Coordinator for Respondents shall be on-site

during all hours of site work and shall be on call for the pen-

dency of this Consent Order.



- 9 -

F. Any Project Coordinator upon request may obtain a

split or duplicate sample from any sample being taken at the \
C/& .-,

site by any other Project Coordinator or representative of any

other Party. The Respondent's Project Coordinator shall notify

the U.S. EPA and Michigan Project Coordinators not less than

five days in advance of any sample collection for which such

Project Coordinators have indicated that they wish to obtain

split or duplicate sample.

IX. REVIEW OF DOCUMENTS; RESOLUTION OF DISPUTES

A. 1. Respondents shall submit all documents required by

the Work to U.S. EPA and Michigan pursuant to the criteria and

schedules set forth in the Work.

2. U.S. EPA and Michigan shall review each such

document and, withinC^^rtyo^ys filf receipt advise Respondents

in writing as to whether the document is approved or disapproved.

In the event Respondents are notified that the document is

t disapproved in whole or in part, U.S. EPA and Michigan shall
V

include a statement in the notification as to the modifications

or additions which must be made to the document prior to approval,

and an explanation as to why such modifications or additions

are necessary. U.S. EPA and Michigan shall base any decision

to approve or disapprove a document upon whether it has been

completed in conformance with the standards and specifications

v

set forth in th Work (Attachment A of the Consent Order) \l
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itionol Oil.

r p.p

3. If Respondents do not object to the corrective
a*b

measures, if any, proposed by U.S. EPA p* Michigan, Respondents

shall expeditiously undertake and complete such measures in

accordance with the proposed schedule of completion.

4. If Respondents object to any proposed corrective

measures, Respondents shall, within ten days after receiving

written notice, initiate the dispute resolution procedure set

forth in paragraph B of this Section.

B. All disputes concerning implementation of the Work

shall be resolved pursuant to the following procedure:

1. Any Project Coordinator who determines that a

dispute cannot be resolved informally shall provide a written

notice to the other Project Coordinators which sets forth:

a) his understanding as to the nature of the
dispute

b) his understanding as to the technical
position of the other Project Coordinators
with regard to the dispute

c) his technical position with regard to the
dispute and

d) the bases for concluding that his technical
position on the dispute should be followed
rather than the positions of the other
Project Coordinator in dispute.

o-
'
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2. Within fifteen (*t5») business days of receipt of

any notice of dispute, the other Project Coordinators shall

advise each other in writing as to whether they agree or disagree

with the specific statements provided in the notice to them

pursuant to sub-paragraph 1 of this Section. Any Project Coordi-

nator who disputes a specific statement shall clearly set forth:

aR the bases for disputing such statement

his technical position with regard to the disputed

statement

c) the bases for concluding that his technical position on

the dispute should be followed rather than the other

Project Coordinator in dispute.

lO
3. If, within fifteen (i-5̂  business days from the

date of the submission of the reply(ies) to the notice of dis-

pute, the parties have not reconciled all issues raised in such

notice, U.S. EPA and Michigan shall jointly present a written

notice to Respondent which sets forth the remaining areas of

disagreement and the action(s), withholding of action(s), or

change(s) to the Work that U.S. EPA and Michigan determined are

necessary. If Respondent believe that the resulting U.S. EPA/

Michigan proposal is technically inappropriate or inconsistent

with the Work, Respondents shall notify U.S. EPA and Michigan
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within fifteen (*1>̂ ) business days of receipt of such proposal.

If respondents do not so notify U.S. EPA and Michigan, Respon-

dents shall be deemed to have assented to the proposal made by

U.S. EPA and Michigan and such proposal shall become part of

the Consent Order as if originally so written.

4. If Respondents notify U.S. EPA and Michigan of

their continued objections to the proposal, the parties shall

have an additional fifteen (4-6.) business days from receipt of

Respondents' notifications within which to resolve the dispute.

" Changes to the Work agreed to among the parties during this
JO

fifteen (*i«5.) calendar day period shall become part of the

Consent Order as if originally so written. *J^

5. Any such dispute not resolved by the end of the

fifteen («1S) business day period specified in sub-paragraph 4

above, shall be deemed resolved in favor of U.S. EPA and shall

become part of the Consent Order as if originally so written.

C. Respondents waive any right they may have to contest or

adjudicate the validity of any term in this Consent Order,

except any terms adopted pursuant to Paragraph B(5) above.

Respondents may challenge any term adopted pursuant to

Paragraph B(5) above in any action brought by U.S.

EPA and Michigan to enforce the term or in any action brought

by Respondent to contest the term.
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-rfe X. ACCESS TO THE SITE
J CM̂ &- ̂ &e*?»
l H i i kigan aj\A their authorized representatives

shall have access to the Site at all reasonable times in order

to observe and monitor the progress of the Work, to take samples

from and to inspect the Site, and to inspect records relating

to the performance of the Consent Order.

XI. RETENTION AND AVAILABILITY OF INFORMATION

A. Respondents shall make available to U.S. EPA and

Michigan and shall retain during the pendency of this Consent

Order and for a period of six years after its termination, all

records and documents in their possession, custody, or control

whiclr relate to the performance of this Consent Order, including,
A

but not limited to documents reflecting the results of any

sampling, tests or other data or other information generated or

acquired by any of them, or on their behalf with respect to the

implementation of this Consent Order.

B. Respondents may assert business confidentiality claims

covering part or all of the information provided in connection

with this Consent Order pursuant to 40 C.F.R. §2.203(b) and

applicable Michigan law.

Analytical data concerning soil, water and ambient air

samples acquired by any Party shall not be claimed as confidential

by the Parties. Information determined to be confidential by

U.S. EPA will be afforded the protection specified in 40 C.F.R.
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Part 2, Subpart B, and if determined confidential by Michigan,

afforded protection under applicable Michigan law. If no such

claim accompanies the information when it is submitted to the

U.S. EPA or Michigan, the public may be given access to such

information without further notice to Respondents.

XII. DELAY IN PERFORMANCE; STIPULATED PENALTIES

A. Respondents shall pay into the Hazardous Substances

Response Trust Fund administered by U.S. EPA and shall pay to

Michigan the sums set forth below as stipulated penalties for each

week that Respondents fail to submit a report or document in

accordance with the requirements contained in this Consent

Order.

These stipulated penalties shall accrue in the amount of

$1,000.00 for the first week and $2,000.00 for each week there-

after, 1/2 to U.S. EPA and 1/2 to Michigan, to the order of

the parties identified in paragraph XV of this Consent Order

at the addresses there listed.

B. Respondents shall notify U.S. EPA and Michigan within

twenty days of any delay caused by circumstances beyond the

control of Respondents which occurs in the performance of the

Work or the submission of reports required under this Consent

Order. Such notification shall be in writing and shall describe

fully the nature of the delay, the reasons therefor, the expected
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duration of the delay, the actions which will be taken to miti-

gate further delay, and the timetable by which the actions in

mitigation of the delay will be taken. Respondent shall adopt

all reasonable measures to avoid or minimize any such delay.

Any. failure bv Respondents to properly complete they r r , .-. ^foL* ^fi,
Work which results from circumstances beyona the.control of

* rewkniJplc.
Respondents shall not be deemed to be a violation of its obli-

gations under this Consent Order nor shall it make Respondents

liable for the stipulated penalties contained in paragraph

of this Consent Order. To the extent a delay is caused

by such circumstances beyond the control of Respondents, the
A

time for performance hereunder shall be extended.

D. In the event Respondent and U.S. EPA and Michigan

cannot agree that the time for performance shall be extended,

the dispute shall be resolved in accordance with the provisions

of paragraph VIII (B) of this Consent Order. Respondents shall

have the burden of proving that the delay was caused by circum-

stances beyond the. control of Respondents.

E. The stipulated penalties set forth in subparagraph

•~> XlJlA) above shall not preclude U.S. EPA or Michigan from electing

to pursue any other remedies or sanctions, including a suit for

statutory penalties up to the amount authorized by law, which

may be available to U.S. EPA or Michigan by reason of Respondents'

failure to comply with any requirements of this Consent Order.
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XIII. COMPLIANCE WITH ALL LAWS

All work undertaken by Respondents pursuant to this Consent

Order shall be performed in compliance with all applicable

federal, state and local laws and regulations. Respondents shall

ke responsible for obtaining all federal, state, or local

' J^ permits which are necessary for the performance of the Work.

XIV. PARTICIPATION IN COMMUNITY RELATIONS ACTIVITIES

Respondents shall be given notice of and provided with the
A

opportunity to participate in any public meetings which may be
{>h M*cA>'^*\

eld or sponsored by U.S. EPA mif Michigan to explain activities

at or concerning the Site, including the findings of the RI/FS.

XV. REIMBURSEMENT OF RESPONSE COSTS

A. Within thirty days of the effective date of this

Consent Order, Respondents shall pay to U.S. EPA the sum of

_________ and shall pay to Michigan the sum of _________ as

reimbursement for response costs incurred by U.S. EPA and

Michigan from _________ through ________ . Payment to

U.S. EPA shall be made to the order of the Hazardous Substances

Response Trust Fund. Payment shall be forwarded to U.S. EPA,

Region V, Regional Hearing Clerk, 230 South Dearborn Street,

Chicago, Illinois 60604. Payment to Michigan shall be made to

the order of the State of Michigan. Payment shall be forwarded

to the Assistant Attorney General in Charge, Environmental

Protection Division, Michigan Department of Attorney General,

720 Law Building, Lansing, MI 48903.
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B. Within thirty days of the end of each calendar year

during the pendency of this Consent Order U.S. EPA and Michigan

shall provide Respondents with a full accounting and explanantion

of the response costs incurred by U.S. EPA and Michigan in

connection with the Site during the previous year. Within

thirty (30) days of receipt of such accounting and explanantion,

Respondents shall reimburse U.S. EPA and Michigan for all such

costs associated with U.S. EPA's and Michigan's activities in

connection with the Consent Order that are not inconsistent

with the National Oil and Hazardous Substances Contingency Plan.

XVI. COVENANT NOT TO SUE

Upon termination of this Consent Order pursuant to Section

XVI of this Consent Order, and reimbursement of the U.S. EPA

and Michigan as provided in Section XIV, U.S. EPA and Michigan

covenant not to sue Respondent for any costs incurred by them

or associated with the conduct and completion of the RI/FS.

XVII. TERMINATION AND SATISFACTION

The provisions of this Consent Order shall be deemed

satisfied upon Respondent's receipt of written notice from U.S.

EPA and Michiganrth_â Rê pCLrua«fH:s~ĥ v«Zd̂ inonŝ trated jthat all of

the terms of the Consent Order have been completed. Following

completion of all of the requirements of the Work in the Consent

Order, Respondents shall request a determination by U.S. EPA and
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Michigan as to whether Respondents have satisfactorily completed

the Work. U.S. EPA and Michigan shall provide Respondents

with such a determination within 30 days of such a request.

XVI I I . RESERVATION OF RIGHTS

A. Except as expressly provided in this Consent Order,

Respondents, and U.S. EPA and Michigan expressly reserve all

rights and defenses that they may havef, including U.S. EPA's r~~"~)
£&»«**£> *K4rc$or^ **fM' <A

' - - -and Michigan's right to disapprove <-ho..Mm-v pgrfnrmpj by Respon- 7

dents as provided in this Consent Order in which event U.S. EPA (

and Michigan will have Othe right to undertake their own remedial

investigation, feasibility study, and remedial actions and to

seek reimbursement from Respondents thereafter for such costs

incurred by the Hazardous Substances Response Trust Fund and/or

Michigan.

1 Nothing herein is intended to release, discharge, or *«.«

in any way affect any claims, causes of action or demands in

law or equity against any person, firm, partnership or corpo-

ration not a Party to this Consent Order from any liability it

may have arising out of or relating in any way to the generation,

storage, treatment, handling, transportation, release or disposal

of any materials or hazardous substances at, to or from the



- 19 -

Site. The parties to this Consent Order expressly reserve all

rights, claims, demands, and causes of action they have against

any and all other persons and entities who are not parties to

this Consent Order.

P. Nothing in this Consent Order is intended by the parties

to be, nor shall it be, a release or settlement of any private
OJ~

claims for injuries to persons or property, known or unknown, of

any private persons, e-r uf du_y—tooal governmental onfcityw

The U.S. EPA and Michigan recognize and agree that
i #4*4 **.» sojereJt

Respondents shall have a.right to contribution, indemnity

and(or) any other available remedies against any person found

to be a responsible person or otherwise liable for contribution,

indemnity and(or) other available remedies for any amounts

which have been or will be expended by Respondents or paid to

the U.S. EPA and(or) Michigan under this Consent Order or other-

wise in connection with any claims asserted by the U.S. EPA,

Michigan and(or) others against Respondents in connection with

the Site.

XIX. OTHER APPLICABLE LAWS

agree that this ConsentJte&er shall not super-

of any a/pli\cpb]£^local, state and federal

laws\ anSL/regulations.
A
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XX. OTHER CLAIMS

Respondents agree to indemnify and save and hold harmless

U.S. EPA and Michigan from any and all claimSjOr causes of action

arising from negligent acts or omissions or willful misconduct

of Respondents in carrying out the activities pursuant to this

Consent Order. U.S. EPA and Michigan shall notify Respondents . j
J-^

of any such claims or actions within twenty working days of1 A'rk

frerfrf ieo-fcion that such a claim or action hac boon-f i led. U.S.IV
EPA and Michigan agree not to act with respect to any such

claim or action without first providing Respondents with an

opportunity to participate. They further agree to cooperate

with Respondents in the defense of any such claim or action.

U.S. EPA and Michigan shall not be held liable under or as

a party to any contract entered into by Respondent in carrying

out the activities pursuant to this Consent Order.

including

intended
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XXII. PUBLIC COMMENT AND EFFECTIVE
DATE OF ADMINISTRATIVE ORDER

Within fifteen (15) days of the date of the execution of

this Consent Order, U.S. EPA and Michigan shall announce the

availability of this Consent Order to the public for review

and comment. U.S. EPA and Michigan shall accept comments from the

public for a period of thirty (30) days after such announcement.

At the end of the comment period, U.S. EPA and Michigan shall

review all such comments and shall either:

a) determine that the Consent Order should
be made effective in its present form, in
which case Respondents shall be so noti-
fied in writing. The Consent Order shall
become effective on the date Respondents
receive such notification; or

b) determine that modification of the Consent
Order is necessary, in which case Respondents
will be informed as to the nature of all
required changes. If Respondents agree
to the modifications, the Consent Order
shall be so modified and shall become
effective upon signature of the parties.

In the event that Respondents are unwilling to agree on

modifications required by U.S. EPA and Michigan as a result of

public comment, this Consent Order may be withdrawn by U.S. EPA

and Michigan. In such an event, U.S. EPA and Michigan reserve

all rights to take such actions as they deem necessary, and

Respondents reserve all rights' to contest such actions.
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IT IS SO AGREED:

CLEVELAND-CLIFFS IRON COMPANY

By:

Date:

DOW CHEMICAL COMPANY

By: _____________

Date:

GEORGIA-PACIFIC CORPORATION

By:

Date:

CITY OF MARQUETTE, MICHIGAN

Date:
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STATE OF MICHIGAN
by:

FRANK J. KELLY
Attorney General

Stewart H. Freeman
Assistant Attorney General in Charge
Environmental Protection Division

Attorneys for the State of Michigan

Date:

IT IS SO ORDERED:

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION V

By:
Valdas V. Adamkus
Regional Administrator
United States Environmental Protection
Agency, Region V

Date:



XVI. COVENANT NOT TO SUE

From the date of effectiveness of this Consent Order,

for as long as the terms herein are complied with, and upon ^ •</.
/ / / A

termination of this Consent Order [.and reimbursement of thê 5"̂  /
1 'U.S. EPA and Michigan as provided in Section XVA U.S. EPA

and Michigan covenant not to sue, execute judgment or take

any civil judicial or administrative action under common law

(federal or state), state law, including Michigan Public Act

307, and any federal statutes administered or enforced by

U.S. EPA, including CERCLA, against the Respondents, their

jaafe»i<iuariQg» divisions, parents, affiliates or their

respective directors, officers, employees, agents, successors

and assigns, arising out of or related to -fĉ gSHSSSĤ "̂ l*-2-.

rtta»»*i»f-the remedial action and feasibility study with

respect to the Site. Provided that the terms of. this

Consent Order are complied with, this covenant not to sue,

execute judgment or take other action includes all civil

legal and administrative costs incurred by the U.S. EPA or

Michigan with respect to matters which are the subject of

this Consent Order.



XXI. NO ADMISSION

The U.S. EPA, Michigan and the Respondents have entered

into this Consent Order to facilitate the expedient prepara-

tion of a remedial investigation and feasibility study at

the Site and do not admit, accept or intend to acknowledge

any liability or fault by any party hereto with respect to

any matter arising out of or relating to the Site. This
4

Consent Order. is not intended as and shall not be construed*A
to be an admission of fact or law, or estoppel or a waiver

of defenses by Respondents for any purpose.


