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ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT
FOR REMEDIAL INVESTIGATION/FEASIBILITY STUDY.

. JURISDICTION AND GENERAL PROVISIONS

This Administrative Settlement Agreement and Order on Consent is entered into -
voluntarily by the United States Environmental Protection Agency (“EPA”) and Phelps
Dodge Refining Corporation, Texaco, Inc., BP Products North America Inc., The
Brooklyn Union Gas Company d/b/a Nat1onal Grid NY, ExxonMobil Oil Corporatlon and
The City of New York. The Settlement Agreement concerns the preparation and
performance of a remedial investigation and feasibility study (“RI/FS”) at or in connection
with the Newtown Creek Study Area portion of the’ Newtown Creek Superfund Site. The
Newtown Creek Study Area includes a facility encompassing the body of water known as
.the Newtown Creek which is situated at the border of the boroughs of Brooklyn (Kings
County) and Queens (Queens County) in the City of New York, State of New York,
roughly. centetred at the geographic coordinates of 40° 42' 54.69” north latitude .
(40.715192°) and 73° 55' 50.74” west longitude (-73.930762°), having an approximate

* 3.8-mile reach, including Newtown Créek proper and its five branches (or tributaries)
“which are known, fespectively, as Dutch Kills, Maspeth Creek, Whale Creek, East Branch
and English Kills, as well as the.sediments below the water, and the water column above
the sediments, up to and includitig the landward edge of the shoreline, and including also
any bulkheads or riprap containing the water body, except where no bulkhead or riprap
exists, then the Study Area shall extend to the ordinary high water mark, as defined in 33
C.F.R. §328.3(e), of Newtown Creek, and the areal extent of the contamination from such
area, but the Study Area does not include the upland areas beyond the landward edge of
the shoreline. The Settlement Agreement also concerns the payment by Respondents of
Future Response Costs and Past Response Costs.

This Settlerent Agreement is issued under the authorify vested in the President of the
United States by Sections 104, 107 and 122 of the Comprehensive Environmental
. Response, Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9604, 9607 and
9622 (“CERCLA”). This authority was delegated to the Administrator of EPA on
January 23, 1987, by Executive Order 12580, 52 Fed. Reg. 2926 (Jan. 29, 1987), and
further delegated to Regional Administrators on May 11, 1994, by EPA Delegation Nos.
14-14-C and 14-14-D. This authority was further redelegated by the Regional
Administrator of EPA Region 2 to the Director of the Emergency and Remedial Response
Division on November 23, 2004 by Region 2 Redelegation R-1200. '

In accordance with Sections 104(b)(2) and 122(j)(1) of CERCLA, 42 U.S.C. §§
9604(b)(2) and 9622(j)(1), EPA notified the relevant Federal and State natural resource
trustees, U.S. Fish and Wildlife' Service, the National Oceanic and Atmospheric
Administration, and NYSDEC, on May 4, 2010, of negotiations with potentially
responsible parties (“PRPs”) regarding the release of hazardous substances that may have
resulted in injury to the natural resources under Federal and/or State trusteeship.



Other than the RI/FS Work Plan activities required to be performed by Respondents by

“this Settlement Agreement, and except to the extent otherwise provided in Paragraphs 39

or 44 of this Settlement Agreement, Respondents shall not be required by this Settlement
Agreement to fund or perform any remedial or removal actions selected by EPA for the

. Study Area or the Site. Any remedial or removal actions selected for the Study Area or
" -the Site may be the subject of settlement agreements between EPA, Respondents, and/or

other persons not a party to this Settlement Agreement or may otherwise be the subject of
separate enforcement actions by EPA.

EPA and Respondents recognize that this Settlement Agreement has been negotiated in
good faith and that the actions undertaken by Respondents in accordance with this

~ Settlement Agreement do not constitute an admission of any liability. -Respondents do

not admit, and retain the right to controvert in any subsequent proceedings other than
proceedings to implement or enforce this Settlement-Agreement, the validity of the
findings of fact, conclusions of law and determinations in Sections V and VI of this
Settlement Agreement. Respondents agree to comply with and be bound by the-terms of
this Settlement Agreement and further agree that they will not contest the basis or validity
of this Settlement Agreement or its terms in any action to enforce its provisions.

It is EPA’s present intention to identify, and consistent with standard practice and in its
unreviewable discretion, take measures to obtain the participation of additional parties in
the Work and other activities required by this Settlement Agreement as the RI/FS
proceeds. Such measures may include taking enforcement actions pursuant to Sections
106(a) and 107(a) of CERCLA, 42 U.S.C. § 9606(a) and § 9607(a). This does not alter
the Respondents’ obligations to perform the Work under this Settlement Agreement. EPA
and Respondents agree to cooperate in the identification of newly identified parties and in
seeking to obtain their participation in this Settlement Agreement. EPA and the
Respondents acknowledge that this Settlement Agreement may be amended, upon
mutually acceptable terms and conditions, to include additional parties who consent to
become Respondents after this Settlement Agreement becomes effective, provided,
howevet, that if Respondents’ Liaison Counsel certifies in writing to EPA that a newly
identified party has entered into an agreement with Respondents to participate and

.cooperate with Respondents in the performance or funding of the Work and all other

activities required pursuant to this Settlement Agreement, then any amendment to this
Settlement Agreement that merely adds such newly identified party as an additional
Respondent shall require the signatures of only such additional Respondent and EPA.

IL PARTIES BOUND -
This Settlement Agreement applies to and is binding upon EPA and upon Respondents

and their successors and assigns. Any change in ownership or corporate status of a
Respondent including, but not limited to, any transfer of assets or real or personal
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property shall not alter sn_ch Ré'sﬁbndent’s responsibilities under this Settlement
Agreement.

Respondents are jointly and severally liable for carrying out all activities required by this
Settlement Agreement. In the event of the insolvency or other failure of any one or more
of the Respondents to implement the requirements of this Settlement Agreement, the
remaining Respondents shall complete all such requirements. Notwithstanding the
foregoing, it is intended that Work Respondents shall perform all of the Work and pay
Past Response Costs and Future Response Costs under this Settlement Agreement and
that, as long as the Work Respondents do not fail to perform all obligations under this
Settlement Agreement, Funding Respondents shall participate only to the extent that they
shall make any payments of money to the Work Respondents in amounts and on terms
agreed'to by and among Respondents by separate agreement i order to fund such
activities.

Respondents shall ensure that their contrdctors, subcontractors, and representatives
receive a copy of and comply with this Settlement Agreement. Respondents shall be

‘responsible for any noncompliance with this Settlement Agreement by Respondents, the1r

contractors subcontractors, or representatlves

Each undersigned representat-lvéf;of Respondents certifies that he or she is fully authorized
to enter into the terms and conditions of this Settlement Agreement and to execute and |

legally bind Respondents to this Settlement Agreement.

I - STATEMENT OF PURPOSE

In entering into this Settlement Agreement, the objectives of EPA and Respondents are:
(a) to determine the nature and extent of contamination and any threat to the public health,
welfare, or the environment caused by the release or threatened release of hazardous
substances, pollutants or contaminants at or from the Study Area, by conducting a
Remedial Investigation as more specifically set forth in the Creekwide Remedial
Investigation/Feasibility Study Work Plan dated June 2011 (“RI/FS Work Plan”), a copy
of which is attached as Appendix A to this Settlement Agreement; (b) to identify and

. evaluate remedial alternatives to prevent, mitigate or otherwise respond fo or address any

release or threatened release of hazardous substances, pollutants, or contaminants at or
from the Study Area, by conductmg a Feasibility Study as more specifically set forth in the
RI/FS Work Plan; and (c) to recover response and oversight costs incurred by EPA thh
respect to this Settlement Agreement as well as Past Response Costs.

The Work conducted under this Settlement Agreement is subject to approval by EPA and
shall provide all appropriate and:necessary information to assess conditions affecting the -
Study Area and evaluate alternatives to the extent necessary to select a remedy that will be

~ consistent with CERCLA and the National Oil and Hazardous Substances Pollution
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Contingency Plan, 40 C.F.R. Part 300 (“NCP”). Respondents shall conduct all Work
under this Settlement Agreement in compliance with CERCLA, the NCP, and all
applicable EPA guidances, policies, and procedures, including, without limitation, EPA
Region 2’s “Clean and Green Policy” which may be found at:
http://www.epa.gov/region02/superfund/green_remediation.

IV. DEFINITIONS

Unless otherwise expressly provided in '[hlS Settlement Agreement terms used in this
Settlement Agreement that are defined in CERCLA or in regulations promulgated under
CERCLA shall have the meaning assigned to them in CERCLA or in such regulations.
Whenever terms listed below are used in this Settlement Agreement or in the appendices
attached hereto and incorporated hereunder, the following deﬁnitions shall apply:

a. - “CERCLA” shall mean the Comprehensxve Envnonmental Response
Compensation, and Liability Act of 1980,:as amended 42 U.S.C. §§ 9601, et seq.
b. ~“Day” shall mean a calendar day. In computing any period of time under this

Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period shall run until the close of business of the next Working

. Day.
‘c. “Effective Date” shall be the eﬁ“ectwe date of this Settlement Agreement as
o provided in Section XXXI.
d. “EPA” shall mean the United States Env1ronmental Protection Agency and any
successor departments or agencies of the United States.
€. “Future Response Costs” shall mean all costs not inconsistent with the NCP,

including, but not limited to, direct and indirect costs, that the United States incurs

* in reviewing or developing plans, reports and other deliverables pursuant to this

- Settlement Agreement, in overseeing implementation of the Work, or otherwise
implementing, overseeing, or enforcing this Settlement Agreement, including, but
not limited to, payroll costs, contractor costs, travel costs, laboratory costs,
- Agency for Toxic Substances and Disease Registry (“ATSDR”) costs, the costs
incurred pursuant to Paragraph 58.a (including, but not limited to, costs and

~ attorneys fees and any monies paid to secure access, including, but not limited to,’
the amount of just compensation), Paragraph 44 (emergency response), and
Paragraph 87 (Work Takeover).

f “Institutional controls” shall mean non—engmeered mstruments such as
administrative and/or legal controls, that help to minimize the potential for human
exposure to contamination and/or protect the integrity of a remedy by hrmtmg land
and/or resource use. Examples of institutional controls include easements and
covenants, zoning restrictions, spe01a1 bulldmg permit requlrements and well
drilling prohibitions. 3

g. “Interest” shall mean interest at the rate specified for interest on investments of the
EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,


http://www.epa.gov/region02/superfiind/green_remediation

-

- compounded annually on October 1 of each year, in accordance with 42 U.S.C. §

9607(a). The applicable rate of interest shall be the rate in effect at the time the
interest accrues. The rate of interest is subject to change on October 1 of each
year. .

“NCP” shall mean the National Oil and Hazardous Substances Pollution
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. §
9605, codified at 40 C.F.R. Part 300, and any amendments thereto. A
“Newtown Creek” shall mean Newtown Creek proper and its five branches (or -
tributaries) known as Dutch Kills, Maspeth Creek, Whale Creek, East Branch and
English Kills, as well as the sediments below the water, and the water column
above the sediments.

“Newtown Creek Superfund Site” or “Site” shall mean the Study Area and the
areal extent of the contamination associated with the Study Area including
facilities upland of the Study Area ‘that are sources of contamination to the Study"

.Area.

“NYSDEC” shall mean- the New:-York State Department of Environmental
Conservation and any successor departments or agencies of the State.

“Paragraph” shall mean a portion of this Settlement Agreement identified by an
Arabic numeral or an upper case or lower case letter.

“Parties” shall mean EPA and Respondents. '

“Past Response Costs” shall mean the sum of Seven Hundred and Fifty Thousand
($750,000) Dollars of the costs (including, but not limited to, direct and indirect
costs) that the United States has paid at or in connectlon with the Study Area prior
to the Effective Date.

“RCRA” shall mean the Resource Conservatron and Recovery Act, also known as

- the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, ef seq.

“Respondents” shall mean those signatories to this Settlement Agreement
identified in Appendix C, as may be amended from time to time.

“Work Respondents” shall mean those Respondents identified in Appendix: D as
may be amended from time to time.

“Funding Respondents” shall mean those Respondents 1dent1ﬁed in Appendlx E as
may be amended from time to time.

“RI/FS Work Plan” shall mean the’ EPA-approved Creekwide Remed1a1
Investigation/Feasibility Study Work Plan dated June 2011, a copy of which is
attached as Appendix A, and including all additional work plans to be developed
hereafter pursuant to the RI/FS Work Plan, $o as to constitute the full work plan -
for the complete RI/FS for the Study Area, which subsequent work plans, upon
EPA approval thereof, shall be deemed incorporated within the RI/F S Work Plan
and added to Appendix A.

“Section” shall mean a portion of this Settlement Agreement identified by a Roman
numeral. - ' : .
“Settlement Agreement” shall mean this Administrative Settlement Agreement and
Order on Consent including, the RI/FS Work Plan and any other appendix attached
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hereto (listed in Section XXIX)-and all documents incorporated by reference into
this document including, without limitation, EPA-approved submissions. EPA-
approved submissions (other than progress reports) are incorporated into and
become a part of the Settlement Agreement upon approval by EPA. In the event

. of conflict between this Settlement Agreement and any appendix or other

incorporated documents, this Settlement Agreement shall control.

“Study Area” shall mean the portion of the Newtown Creek Superfund Site that
encompasses the body of water known as Newtown Creek, situated at the border
of the boroughs of Brooklyn (Kings County) and Queens (Queens County) in the
City of New York and the State of New York, roughly centered at the geographic
coordinates of 40° 42'.54.69” north latitude (40.715192°) and 73° 55' 50.74" west
longitude (-73.930762°), having an approximate 3.8-mile reach, including
Newtown Creek proper and its five branches (or tributaries) known respectively as
Dutch Kills, Maspeth Creek, Whale Creek, East Branch and English Kills, as well
as the sediments below the water, and the water column above the sediments, up

to and including the landward edge of the shoreline, and including also any
bulkheads or riprap containing the water body, except where no bulkhead or riprap
exists, then the Study Area shall extend to the ordinary high water mark, as defined
in 33 C.F.R. §328.3(e), of Newtown Creek, and the areal extent of the
contamination from such area, but not including upland areas beyond the landward

- edge of the shoreline (notwithstanding that such upland areas may subsequently be

identified as sources of contamination to the water body and its sediments or that
such upland areas may be included within the scope of the Newtown Creek o
Superfund Site as listed pursuant to Section 105(a)(8) of CERCLA) The Study
Area is depicted generally on the map attached as Appendlx B.

“State” shall mean the State of New York.

“United States” shall mean the United States of America and each department
agency, and instrumentality of the United States, including EPA. ‘

“Waste Material” shall. mean (1) any “hazardous substance” under Section 101(14) :
of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under
Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); and (3) any “sohd waste”
under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27).

“Work” shall mean all activities Respondents are required to perform under this
Settlement Agreement, except those requlred by Section XIV (Retentlon of
Records). .

“Working Day” shall mean any day of the week excluding Saturdays Sundays and
federal holidays as deﬁned at 5 U S.C: § 6103
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V.  FINDINGS OF FACT

The Site includes a body of water located in Kings County and Queens Coimfy in the City

of New York and the State of New York roughly centered at the geographic coordinates
of 40° 42' 54.69” north latitude (40.715192°) and 73° 55' 50.74 74”. west longitude (-
73.930762°). Newtown Creek is a tidal arm of the New York-New Jersey Harbor Estuary
that forms the northwestern-most border between the New York City boroughs of
Brooklyn and Queens. It is a tributary-of the East River and it itself includes five branches
(or tributaries) along its 3.8-mile reach. Historically, Newtown Creek drained the uplands-
of western Long Island and flowed. through wetlands and marshes. However, due to

heavy industrial development and governmental activities dating from tte 1800's, formerly
wet areas havebeen filled, Newthn Creek has been channelized, and its banks have been
stabilized with bulkheads and r1p rap The historic development has resulted in changes in
the nature of Newtown Creek from a natural drainage condition to one that is governed
largely by engineered and mstltutlonal systems.

The area around Newtown Creek has a history of extensive industrial development dating
back to the 1800's. By the 1850's, the area surrounding and adjacent to Newtown Creek
had become highly industrialized. By 1870, more than 50 petroleum refineries were
located along its banks, and by the close of the 19th century, the Creek was lined with oil
refineries and petrochemical plants, fertilizer and glue factoties, copper-smelting and fat-

'rendermg plants, shlpbullders sugar refineries, hide tanning plants, canneries,

governmental facilities, sawmills, paint works, and lumber and coal yards. During its
industrial past, Newtown Creek was crowded with commercial vessels, including large
boats bringing in raw materials and fuel and taking out oil, fat, varnish, chemicals, and
metals. The majority of the shoreline area of Newtown Creek is currently zoned for heavy
manufacturing and industrial use with a small portion, near the mouth of the Creek, zoned -

for residential use. Currently, the predominant land use around Newtown Creek includes

industrial facilities, petroleum bulk storage facilities, manufacturing facilities, warehouses,
transportation and transportation infrastructure including rail'and highways, utility
facilities and a large municipal Water Pollution Control Plant. The majority of the upland
area bordering Newtown Creek is within one of three Industrial Business Zones of the
City of New York, and the majorlty of Newtown Creek has also been designated by the
City of New York as one of the City’s six Significant Marltlme and Industrial Areas.
Comprehensive plans developed by the City of New York for areas within one-quarter
mile of Newtown Creek call for development of approximately 7,000 potential units of
housing and nearly 8 acres of public open space along shoreline on or adjacent to
Newtown Creek in the Greenpoint-Williamsburg area of Brooklyn that was rezoned to
residential in 2005, and for development of approximately 5,000 potential units of housing
units, 11 acres of public open space and waterfront access along shoreline that is on or
adjacent to Newtown Creek on land that was rezoned to residential in 2008 in the Hunters
Point South area of Queens.
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Numerous upland facrhtles wrthm the Newtown Cregk watershed have been identified by
NYSDEC for inclusion under various New York State programs, including the Brownfield
Cleanup Program, the Envnonmental Restoration Program, the State Superfund Program,
and the Voluntary Cleanup Program. In addition, there are 15 facilities within the
Newtown Creek watershed that are listed as RCRA Large Quantity Generator facilities
including landfills, solid waste and hazardous waste facilities and facilities W1th
underground storage tanks holding chemicals or petroleum products.

~ EPA conducted an Expanded Site Investigation (“ESI”) of Newtown Creek in 2009 as

part of the Hazard Ranking System scoring process. Based on the ESI, which was
focused on Newtown Creek itself and not its tributaries, EPA concluded that metals,
volatile organic compounds, and semi-volatile-organic compounds (including polycyclic
aromatic hydrocarbons and polychlorinated biphenyls) were present in Creek sediments at
concentrations above levels in nearby locations in the Atlantic basin. The variety and
distribution of the detected constituents suggests that they originated from a variety of

- sources. Previous environmental investigations of Newtown Creek, or specific portions of

the Creek (including investigations performed by certain of the Respondents under
oversight of NYSDEC and investigations performed by the City of New York in
connection with proposed navigational dredging) also disclosed that sediments in-
Newtown Creek are contaminated by a wide variety of hazardous substances.
Environmental investigations of certain upland parcels adjacent to or nearby the Creek
have disclosed contamination of those parcels by. hazardous substances srrmlar to
hazardous substances found in sediments in Newtown Creek.

Potential sources of hazardous substances to Newtown Creek include a wide range of
current and historical industrial and municipal discharges, including historic and potentially
ongoing industrial discharges from industries along the banks and within the Newtown -
Creek watershed, incidental releases or other discharges during loading or unloading of
barges servicing Creekside industrial or governmental facilities, historic placement of fill
by both industry and municipalities along the banks of Newtown Creek for disposal or for
filling marshland or swamps, historic placement of dredge material during dredging and

channelization activities, historic discharge of sanitary sewage and industrial wastes,

historic and ongoing releases of combined storm, sanitary and industrial discharges
through combined sewage overflow systems into Newtown Creek and releases from
navigational shipping and maritime traﬁﬁc

The water in Newtown Creek is Currently classified by the NYSDEC ‘as Class SD saline
surface water with a protected use of fish survival only. The Creek does not preseritly
meet parameters for that protected use, e.g., dissolved oxygen. NYSDEC defines class
SD as, “...water that, because of natural or manmade conditions, cannot meet the .
requlrements for primary and secondary contact recreatlon and fish propagation.” As such,
the waters of Newtown Creek are not sultable for primary (e.g., swimming) or secondary
(e.g., boating or fishing) direct contact recreatlo‘n However, current recreational uses of
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the Newtown Creek include kayaking and there are existing and planned waterfront access
points. Human exposure to contaminated sediments and waters of Newtown Creek '
through recreational use, use of the shoreline areas by workers, residents, recreationists or
trespassers or through consumption of fish or other biota impacted by contamination

- associated with Newtown Creek, could cause adverse health effects that will be evaluated
~ in the Remedial Investigation (“RI”), and effects of exposure of contaminated sediments

and water to flora and fauna w111 also be evaluated

. The Newtown Creek Superfund Site (which mcludes the Study Area) was proposed for

inclusion on the National Priorities List (“NPL”) pursuant to CERCLA Section 105, 42

~ U.S.C. § 9605, on September 23, 2009 by publication in the Federal Register at 74

Federal Register 48511, and the:v;vSite ‘was added to the NPL by rule published in the
Federal Register on September 29, 2010 at 75 Federal Register 59983.

Each Respondent currently owns or operates, or, at the time of disposal of hazardous
substances, owned or operated a facility or facilities at the Study Area or within other
areas at the Site from which there was a release or there is a threat of release of hazardous
substances to the Study Area, or is a person who arranged for disposal of hazardous

- _substances at a facility within the Site from which facility hazardous substances were
“released or threaten to be released into the Study Area, or is a person who transported
“hazardous substances to a facility, selected by such person, within the Site, from which

“facility hazardous substances were released or threaten to be released into the Study Area.
“Hazardous substances of the type released from such fa0111t1es have been identified in the
‘sediments of Newtown Creek. ~

“ EPA has evaluated information obtained in connection with the Site and has determined -
" on the basis of such information that hazardous substances were released and/or there'is a
“threat of release from facilities that are currently owned or operated or that were, at the
-time of disposal of hazardous substances owned or operated by each of the Respondents

or by predecessor compames or predecessor municipalities of Respondents, or that a
Respondent is a person who arranged for disposal of hazardous substances at the Site
from which hazardous substances: were released or threaten to be released into the Study
Area, or is a person who transported hazardous substances o a facility selected by such

~ person within the Site from which hazardous substances were released or threaten to be

released into the Study Area. Hazardous substances of the type released from such
facilities have been 1dent1ﬁed in the sediments of Newtown Creek.

VI CONCLUSIONS OF LAW AND DETERMINATIONS

Based on the Fmdmgs of Fact set forth above, EPA has determined that:

23.

The Study Area is a “fa01hty” as deﬁned n Sectlon 101(9) of CERCLA, 42 US.C. §
9601(9). p
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3 The contammatron found at the Study Area as rdentrﬁed in the Fmdmgs of Fact, above,

includes “hazardous substances” as deﬁned m Sectron 101(14) of CERCLA 42 U S.C. § '
601(14) e . :

: The conditions described in the Findings of Fact, above, constitute an actual and/or
- threatened “release” of a hazardous substance from a facility as defined in Sectlon 101(22) ;
R ofCERCLA 42 U.S.C. § 9601(22)

Each Respondent isa person as deﬁned n Sect1on 101(21) of CERCLA 42 U.S: C. §&

-9601(21).

~ Bach Respondent is a person who ctrrrently, or at the time of disposal of hazardous
substances, owned or operated facilities within the Site, or is a person who arranged for *
- disposal of hazardous substances at the Site or is a person who transported hazardous

substances to a facility selected by such person within the Site. Each Respondent -

: therefore may be hable under Sectron 107(a) of CERCLA, 42 U. S C.§ 9607(a)

Respondents are responsrble partles for the purposes of Sectrons 104, 107 and 122 of -

' 'CERCLA 42 US.C. §§ 9604 9607 and 9622

The actions requlred by this Settlement Agreement are necessary to protect the pubhc
health, welfare and/or the environment, are in the public interest, are consistent with.
CERCLA and the NCP, and will expedite effectrve remedial action and minimize litigation,
42'U.S.C. §§ 9604(a)(1) and 9622(a). :

EPA has determined that Respondents are qualified to conduct the RI/FS within the

meamng of Section  104(a) of CERCLA, 42 US.C. § 9604(a), and will carry out the Work
properly and promptly, in accordance with Sections 104(a) and 122(a) of CERCLA, 42 -
U.S.C. §§ 9604(a) and 9622(a) if Respondents comply with the terms of this Settlement

Agreement.

* VIL. SETTLEMENT AGREEMENT AND ORDER

Based upon the foregoing F indings of Fact and Conclusions of Law and Determinations, it ;

is hereby ordered and agreed that Respondents shall comply with all provisions of this
Settlement Agreement, including, but not limited to, all appendices to this Settlement
Agreement and all documents incorporated by reference into this Settlement Agreement.

VIIL DESIGNATION OF CONTRACTORS AND PROJECT COORDINATORS -

Selection of Contractors, Personnel All Work performed under this Settlement
Agreement shall be under the direction and supervrsron of qualified personnel. Within

10



33.

34.

thirty days after the Effective Date of this Settlement Agreement, and before the Work
outlined below begins, Respondents shall notify EPA in writing of the names, titles, and
qualifications of the key personnel, including contractors, subcontractors, consultants and
laboratories to be used in carrying out such Work. With respect to any proposed '
contractor, Respondents shall demonstrate that the proposed contractor has a quality
system which complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for
Quality Systems for Environmental Data Collection and Environmental Technology
Programs” (American National Standard, January 5, 1995, or most recent version), by
submitting a copy of the proposed contractor’s Quality Management Plan (“QMP”). The
QMP should be prepared in accordance with “EPA Requirements for Quality Management
Plans (QA/R-2),” (EPA/240/B- 01/002, March 2001 (Reissued May 2006)) or equivalent
documentation as determined by EPA. The qualifications of the key personnel
undertaking the Work for Respondents shall be subject to EPA's review, for verification
that such persons meet minimum technical background and experience requirements. This

Settlement Agreement is contingent on Respondents' demonstration to EPA's satisfaction

that Respondents are qualified to perform properly and promptly the actions set forth in
this Settlement Agreement. If EPA disapproves in writing of any key person’s technical
qualifications, Respondents shall notify EPA of the identity and qualifications of the .
replacement(s) within thirty days of the written notice. If EPA subsequently disapproves

- of the replacement, EPA reserves the right to terminate this Settlement Agreement and to

conduct a complete RI/FS, and to seek reimbursement for costs and penalties from

Respondents. During the course of the RI/FS Respondents shall notify EPA in writing of

any changes or additions to the key personnel used to carry out such Work, providing

* their names, titles, and qualifications. EPA shall have the same right to disapprove
‘ ‘changes and additions to personnel as it has hereunder regarding the initial notlﬁcatlon of
: 1dent1ﬁed personnel by Respondents. - ‘

Within fourteen days after the Effective Date, Respondents shall designate a Project

‘Coordinator who shall be responsible for administration of all actions by Respondents

required by this Settlement Agreément and shall submit to EPA the designated Project
Coordinator’s name, address, teléphone number, and qualifications. To the greatest extent
possible, the Project Coordinator shall be present at:the Study Area or readily available
during performance of Work at the Study Area. EPA retains the right to disapprove of
the designated Project Coordinator. If EPA disapproves of the designated Project
Coordinator, Respondents shall retain a di_fferent'Project Coordinator and shall notify EPA
of that person’s name, address, telephone number and qualifications within fourteen days
following EPA’s disapproval. Respondents shall have the right to change their Project - -
Coordinator, subject to EPA’s right to disapprove. Respondents shall notify EPA
fourteen days before such a change is made. The mitial notification may be made orally,
but shall be promptly followed by a written notification. Receipt by Respondents’ Project
Coordinator of any notice or communication from EPA relating to this Settlement
Agreement shall constitute receipt by Respondents.

" EPA has designated the following individual as its Projeét Coordinator for the Site:
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35.

36.

37.

38

Caroline Kwan

" Remedial Project Manager
~ Special Projects Branch
- Emergency and Remedial Response DlVlSlOIl

United States Environmental Protectlon Agency, Reg1on 2

© 290 Broadway, 20" Floor

New York, NY 10007-1866
212-637-4275_ '
kwan.caroline{@epa.gov

EPA will notify Respondents of a change of its designated Project Coordinator.

EPA's Project Coordinator shall have the authority lawfully vested in a Remedial Project
Manager (“RPM”) and On-Scene Coordinator (“OSC”) by the NCP. In addition, EPA's
Project Coordinator shall have the authority consistent with the NCP, to halt any Work
required by this Settlement Agreement, and to take any necessary response action when
she determines that conditions at the Study Area may present an immediate endangerment

_ to public health or welfare or the environment. The absence of the EPA Project

Coordinator from the area under study pursuant to this Settlement Agreement shall not be
cause for the stoppage or delay of Work..

EPA shall arrange for a qualiﬁed person to assist in its oversight and review of the
conduct of the RI/FS, as required by Section 104(3) of CERCLA, 42 U.S.C. § 9604(a).
Such person shall have the authority to observe Work and make inquiries in the absence of
EPA, but not to modify the RUFS Work Plan. \

Respondents’ Liaison CounselfWithin 'ﬁﬂeen days after the Effective Date, Respondents
shall designate an attorney to-act as liaison counsel and shall identify such counsel
(“Liaison Counsel”) to EPA by name, address, telephone number and e-mail address.
During the course of the RI/FS, Respondents shall notify EPA in writing of changes to -
their Liaison Counsel. Liaison Counsel shall provide the written certifications, if any,
pursuant to Paragraph 6 of this Settlement Agreement. '

IX. - WORK TO BE PERFORMED

Respondents shall conduct the RI/ES in accordance with the provisions of this Settlement
Agreement, the RI/FS Work Plan, CERCLA, the NCP and EPA guidance, including, but
not limited to the "Interim Final Guidance for Conducting Remedial Investigations and
Feasibility Studies under CERCLA” (OSWER Directive # 9355.3-01, October 1988 or
subsequently issued guidance), "Guidance for Data Usab1hty in Risk Assessment”
(OSWER Directive #9285.7-05, October 1990 or subsequently issued guidance), EPA
Contaminated Sediment Guidance (OSWER'Directive #9355.0-85, December 2005 or
subsequently issued guidance) and guidance referenced therein, and guidances referenced .
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39:

in the RI/FS Work Plan, as may be amended or modified by EPA. The RI shall consist of
collecting data to characterize conditions at the Study Area, determining the nature and
extent of the contamination at or from the Study Area, including identification and
characterization of sources within the Study Area as prov1ded in the RI/FS Work Plan,
assessing risk to human health and the environrnent’and conducting treatability testing as
necessary to evaluate the potentlal performance and cost of the treatment technologies
that are being considered. The Feasibility Study (“FS™) shall determine and evaluate
(based on treatability testing, where: approprrate) alternatives for remedial action to
prevent, mitigate or otherwise respond to or remedy the release or threatened release of
hazardous substances, pollutants or contaminants at or from the Study Area. The
alternatives evaluated must include, but shall not be limited to, the range of alternatives
described in the NCP, and shall include remedial actions that utilize permanent solutions
and alternative treatment technolo gies or resource recovery technologies to the maximum
extent practicable. In e\/aluating the alternatives, Respondents shall address the factors
required to be taken into account by Section 121 of CERCLA, 42 U.S.C. § 9621, and

Section 300.430(¢) of the NCP, 40 C.F.R. § 300. 430(e)

Modification of the RI/FS Work Plan.

a If at any time during the RI/FS. process, Respondents identify a need for

modifications to the RI/FS Work Plan, Respondents shall submit a memorandum
documenting the need for proposed modifications to the EPA Project Coordinator
within ten days of identification. In addition, if at any time during the RI/FS
process, Respondents identify a need for additional data, Respondents shall submit
a memorandum documenting a need for additional data to the EPA Project
coordinator within ten days of 1dent1ﬁcat10n EPA in its discretion will determine
whether the additional dita will be collected by Respondents and whether it will be
incorporated into plans, reports and other deliverables. Notwithstanding the
foregoing, Respondents retain the right to collect and submit data for any other :
purpose.

b. In the event of unant1c1pated or changed circumstances at the Study Area,
Respondents shall notify the EPA Project Coordinator by telephone within 24
hours of discovery of the unant1c1pated or changed circumstances. In the event

- that EPA determines that the unanticipated or changed circumstances warrant
changes in the RI/FS Work Plan, EPA shall modify or amend the RI/FS Work Plan
in writing accordingly. Respondents shall perform the RI/FS Work Plan as
modified or amended. .

c. EPA may determine that in addition to tasks defined in the initially approved

' RI/FS Work Plan, other additional Work may be necessary to accomplish the

_objectives of the RI/FS consistent with CERCLA and the NCP. Respondents
agree to perform these RI/FS Work activities in addition to those required by the
initially approved RI/FS Work Plan, including any modifications approved by EPA,
if EPA determines that such actions are necessary for a complete RI/FS.
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40.

Respondents shall confirm their willingness to perform the additional Work in
writing to EPA within fifteen days of receipt of the EPA request. If Respondents
object to any modification determined by EPA to be necessary pursuant to this
Paragraph, Respondents may seek dispute resolution pursuant to Section XV
(Dispute Resolution). The RI/FS Work Plan shall be modlﬁed in accordance w1th
the final resolution of the dispute.

Respondents shall complete the additional Work according to the standards,
specifications, and schedule set forth or approved by EPA in a written modification
to the RI/FS Work Plan or written RI/FS Work Plan supplement. EPA reserves
the right to conduct the Work itself at any point, to seek reimbursement from
Respondents, and/or to seek any other appropriate relief.’

. Nothing m this Paragraph shall be construed to limit EPA’s authority, in separate

enforcement actions, to require performance of further response actions at the
Study Area or the Site. :

Off-Site Shipment of Waste Material. Respondents shall, prior to any off-site shipment of
Waste Material from the Study Area to. an out-of-state- waste management facility,
provide written notification of such shipment of Waste Material to the appropriate state ‘
environmental official in the receiving facility’s state and to EPA's designated Project
Coordinator. However, this notification requirement shall not apply to any off-site

a.

_ shlpments when the total Volume of all such sthments w111 not exceed 10 cubic yards

Respondents shall include in the w‘rittennotiﬁcation the following information: (1)
the name and location of the facility to which the Waste Material is to be shipped,;

- (2) the type and quantity of the Waste Material to be shipped; (3) the expected

schedule for the shipment of the Waste Material; -and (4) the method of
transportation. Respondents shall notify-the state in which the planned receiving -
facility is located of major changes in the shlpment plan, such as a decision to ship
the Waste Material to another facility within the same state or to a facility in
another state.

The identity of the recelvmg fa01hty and state w1ll be determined by Respondents
following the award of the contract for the RI/FS. Respondents shall provide the

 information required by Paragraphs 40.a and 40.c as soon as practicable after the

award of the contract and before the Waste Material is actually shipped.

Before shipping any hazardous substances, pollutants, or contaminants from the
Study Area to an off-site location, Respondents shall obtain EPA’s certification
that the proposed receiving facility is operating in compliance with the
requirements of CERCLA Section 121(d)(3), 42 U.S.C. § 9621(d)(3), and 40
C.F.R. § 300.440. Respondents shall only send hazardous substances, pollutants,
or contaminants from the Study Area to an off-site facility that complies with the
requirements of the statutory pr0V151on and regulat1on cited in the preceding
sentence.
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42.

43.

Meetings. Respondents shall make presentatlons at, and participate in, meetings as
requested by EPA during the initiation, conduct, and completion of the RI/FS. In addition

" to discussion of the technical aspects of and substantive issues relating to the RI/FS, topics

may include anticipated probler,nsc or new issues. Meetings will be scheduled at EPA's
discretion. Respondents may also request such meetings.

Progress Reports. In addition to the plans, reports and other deliverables required to be
submitted under this Settlement Agreement, Respondents shall provide to EPA monthly
progress reports by the tenth day of each month. At a minimum, with respect to the
preceding month, these progress reports shall (1) describe the actions which have been
taken to comply with this Settlement Agreement, (2) include all results of sampling and
tests and all other data received by Respondents, (3) describe Work planned for the next -
two months with schedules relating such Work to the overall project schedule for RI/FS
completion, and (4) describe all problems encountered and any anticipated problems, any .
actual or anticipated delays, and solutions developed and implemented to address any

* actual or anticipated problems or delays.

Respondents shall submit copies of all plans, reports, or other submissions required by this
Settlement Agreement, or any approved plan, as set forth below. Upon request by EPA,
KeSpondents shall submit in electronic form all portions of any plan, report or other

v }dehverable Respondents are required to submit pursuant to provisions of this Settlement

Agreement. Ay electronic submissions must be in a format that is compatible with EPA
software and in database files and sizes to be spec1ﬁed by EPA.. Reports should be
subrmtted to the following: .5 . . :

a Four copies (2 bound, 1 unbeund and 1 electronic) to:

United States Environmental Protection Agency, Region 2
Emergency and Remedial Response Division
Special Projects Branch: Newtown Creek Superfund Slte
290 Broadway, 20™ Floor
-New York, NY 10007-1866
Attention: Newtown Creek Superfund Slte Remedial PrOJect Manager

~

b. One copy (bound), to:

Chief, New York/Caribbean Superfund Branch
Office of Regional Counsel
United States Environmental Protection Agency, Region 2
290 Broadway, 17th Floor ‘
~New York, New York 10007-1866
Attention: Newtown Creek Superfund Site Attorney

c.  Three coples (2 unbound,;1 electronic), _to:
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45.

Director, Division of Environmental Remediation

N.Y. State Department of Environmental Conservation

625 Broadway, 12th Floor

Albany, New York 12233-7011 ,
Attention: Newtown Creek Superfund Site PrOJect Manager

5 Emergencv Response and Notiﬁcation of Releases.

In the event of any action or occurrence caused by or otherwise resulting from the
performance of Work by Respondents whicli Tesults in a release or threat of
release of Waste Material from the Study Area that constitutes an emergency

- situation or which may present an immediate threat to public health or welfare or

the environment, Respondents shall immediately take all appropriate action.
Respondents shall take these actions in accordance with all applicable provisions of

. this Settlement Agreement, including, but not limited to, the Health and Safety

Plan, in order to prevent, abate or minimize such release or endangerment caused
or threatened by the release. Respondents shall also immediately notify the Chief
of the Response and Prevention Branch of the Emergency and Remedial Response
Division of EPA, Region 2, at (732) 321-6656 of the incident or Site conditions.
In the event that Respondents fail to take appropriate response action as required

‘by this Paragraph, and EPA takes such action instead, then EPA’s costs of such

action shall constitute Future Response Costs and Respondents shall reimburse
EPA pursuant to Section XVIII (Payment of Response Costs) for the costs of the
response action which are not inconsistent with the NCP.

In addition, in the event of any release of a hazardous substance from the Study
Areéa, Respondents shall immediately notify the National Response Center at (800)
424-8802 as well as the EPA Project Coordinator or, in the event of his/her
unavailability, the Chief of the Special Projects Branch currently at 212-637-4435.
Respondents shall submit a written report,to EPA within seven days after any such ‘

release, setting forth the events that occurred and the measures taken or to be

taken to mitigate any release or endangerment caused or threatened by the release
and to prevent the reoccurrence of such a release.
This foregoing reporting requirement is in addition to, and not in lieu of, reporting

~under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the

Emergency Planning and Communrty Right-To-Know Act of 1986, 42 U.S.C. §
11004, et seq.

EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

After review of any plan, report or other item that is required to be submitted for approval
pursuant to this Settlement Agreement, EPA shall notify Respondents that it either: (a)

. approves, in whole or in part, the submission; (b) approves the submission upon specified

- conditions; (c) modifies the submission to cure the deficiencies; (d) disapproves, in whole
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47.

or in part, the submission, directing that Respondents modify the submission; or (e) any
combination of the above. However EPA shall not modify a submission without first
providing Respondents at least one notlce of deficiency and an opportunity to cure within
21 days, except where-to do so would cause serious disruption to the Work or where
previous submission(s) have been disapproved due to material defects, or greater than 21
days if mutually agreed to in writing by EPA and the Respondents.

In the event of approval, approval upon conditions, and/or modification by EPA, pursuant

_to Paragraph 45.a, 45.b, 45.c, or 45.e, Respondents shall proceed to take any action

required by the plan, report or other deliverable, as approved or modified by EPA subject

~ only to their right to invoke the Dispute Resolution procedures set forth in Section XV

(Dispute Resolution) with respect to the modifications or conditions made.by EPA.
Following EPA approval or modification of a submission or portion thereof, Respondents
shall not thereafter alter ot-amend such submission or portion thereof unless directed by
EPA. In the event that EPA modifies the submission to cure the deficiencies pursuant to

- Paragraph 45.c and the submission had a material defect, EPA retains the right to seek

stipulated penalties, as provided in Section X VI (Stipulated Penalties).

. Resubmission. .

a o Upon recelpt of a notice of dlsapproval ‘Respondents shall, within thirty days or

such longer time as spe01ﬁed by EPA in such notice, correct the deficiencies and
resubmit the plan, report, or other deliverable for approval. Any stipulated
penalties applicable to the submission, as provided in Section XVI, shall accrue
‘during the thirty-day period or otherwise specified period but shall not be payable
unless the resubmission is disapproved or modified due to a material defect as
provided in Paragraphs 48 and 49.

b Notwithstanding the receipt of a notice of disapproval, Respondents shall proceed

to take any action required by any non-deficient portion of the submission, unless
otherwise directed by EPA. Implementation of any non-deficient portion of a
submission shall not relieve Respondents of any liability for stipulated penalties
under Section XVI (Stipulated Penalties). :

c. Respondents shall not proceed further with subsequent activities or tasks untll
receiving EPA approval, approval on condition or modification of the following
deliverables: each subsequent work plan or work plan addendum for the RI/FS that
are required to be developed pursuant to the RI/FS Work Plan, Sampling and
Analysis Plan(s), Quality Assurance Project Plan(s), Draft Remedial Investigation
Report(s), Draft Pathways Analysis Report(s), Draft Human Health Risk
Assessment Report, Draft Screening Level Ecological Risk. Assessment; Draft
Baseline Ecological Risk Assessment Report and Treatability Testing. Work Plan(s)
and associated Sampling and Analysis Plan(s) and Draft Feasibility Study -

‘Report(s). While awaiting EPA approval, approval on condition or modification
of these deliverables, Respon,dents shall proceed with all other tasks and activities

_/
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48.

49,

50.

51.

52.

‘which may be conducted independently. of these deliverables, vin accordance with
the schedule set forth in the RI/FS Work Plan or as otherwise approved by EPA.-

d. 'For all remaining deliverables not listed above in Paragraph 47.c., Respondents

shall proceed with all subsequent tasks, activities and deliverables without -
awaiting EPA approval on a submitted deliverable. EPA reserves its right to stop
Respondents from proceeding further, either temporarily or permanently, on any
task, activity or deliverable at any point during the RI/FS, and Respondents agree.
to cease any task act1v1ty or dehverable if so directed by EPA. :

IfEPA d1sapproves a resubrmtted plan, report or other dehve'“rable ‘or portion thereof,

- EPA may again direct Respondents to correct the deficiencies. EPA shall also retain the

right to modify or develop the plan report, or other dehverable Respondents shall

" implement any such plan, report, or deliverable as corrected modified or developed by

EPA, subject only to Respondents right to mvoke the procedures set forth in Sectlon XV
(Dlspute Resolut1on) : -

If upon resubrmss1on ‘a plan, report, or other deliverable is disapproved or modified by
EPA due to a material defect, Respondents shall be deemed to have failed to submit such
plan, report, or other deliverable timely and adequately unless Respondents invoke the
dispute resolution procedures in accordance with Section XV (Dispute Resolution) and
EPA’s action is revoked or substantially modified pursuant to a-Dispute Resolution
decision issued by EPA or superceded by an agreement reached pursuant to that Section.

* The provisions of Section XV (Dispute Resolution) and Section X VI (Stipulated

Penaltles) shall govern the implementation of the Woik and accrual and payment of any

~ stipulated penalties during Dispute Resolution. If EPA’s disapproval or. modification is

not otherwise revoked, substantially modified or superceded as a result of a decision or
agreement reached pursuant to the Dispute Resolution process set forth in Section XV,
stipulated penalties shall accrue for such violation from the date on Wthh the initial
submission was originally required, as provided in Section XVI

In the event that EPA takes over some of the tasks but not the preparation of the RI .

Report or the FS Report, Respondents shall mcorporate and mtegrate information

supplied by EPA mto the final” reports

All plans, reports, and other dehverables submitted to EPA under this Settlement
Agreement shall, upon approval or modification by EPA, be incorporated into and
enforceable under this Settlement Agreement. In the event EPA approves or modifies a_
portlon of a plan, report, or other deliverable. submitted to EPA under this Settlement
Agreement, the approved or modlﬁed portion shall be mcorporated into and enforceable
under this Settlement Agreement.

Neither failure of EPA to expressly approve or disapprove of Respondents’ submissions
within a specified time period, nor the absence ‘of comments, shall be construed as
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' apprdval by EPA. Whether of not EPA gives express approval for Respondents’
deliverables, Respondents are responsible for preparing deliverables acceptable to EPA.

X1 QUALITY ASSURANCE SAMPLING, AND ACCESS TO INFORMATION

Quality Assurance. Respondents shall assure that Work performed, samples taken and
analyses conducted conform to the requlrements of the RI/FS Work Plan, the' EPA-
approved Quality Assurance Project Plan (“QAPP”) and guidances identified therein.
Respondents will assure that field personnel used by Respondents are properly trained in
the use of field equipment and.in chain of custody procedures. Respondents shall only use -
laboratories which have a documented quality system that complies with “EPA
Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March
2001, reissued May 2006) or equivalent documentation as determined by EPA.

Sampﬁng.

a.. All results of sampling, tests, modeling or other data (mcludmg raw data)
generated by Respondents or on Responderits' behalf, during the performance of
the Work required under: th1s Settlement Agreement, shall be submitted to EPA in
the next monthly progress report after they are generated as described in
Paragraph 42 of this Settlement Agreement.. EPA will make available to
Respondents validated data generated by EPA, as well as all QA/QC data, unless it

o is exempt from disclosure by any federal or state law or regulation.

b Respondents shall verbally notify EPA at least 14 days prior to conductmg

significant field events as described in the RI/FS Work Plan or Samphng and
Analysis Plan, provided, however, for any sampling events during wet
weather/storm flows or tides, Respondents shall verbally notify EPA as soon as
practicable, but not less than one Working Day prior to such sampling event. At
EPA's verbal or written request, or the request of EPA's oversight assistant, '
Respondents shall allow split or duplicate samples to be taken by EPA (and its
authorized representatives) of any samples collected in implementing the Work
under this Settlement Agreement. All split samples analyzed by EPA shall be
analyzed by the methods identified in the QAPP. :

c. Circumstances permitting, EPA shall verbally notify Respondents at least 14-days
priof to conducting significant field events relating to the Study Area, other than
emergency response actions, activities conducted pursuant to Paragraph 86 (Work
Takeover), or any enforcement-related events that require confidentiality. At
Respondents’ verbal or written request, EPA shall allow split or duplicate samples

" to be taken by Respondents (and their authorized representatives) of any samples
collected in overseeing this Settlement Agreement or otherwise investigating the -
Site. All split samples shall be analyzed by the methods identified in the QAPP.

d. Any Respondent that has or independently produces as a requirement under any
other regulatory program (i) any reports relating to Waste Materials in the Study
Area, (ii) any reports relating to Waste Materials from direct or indirect discharges
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mto the Study Area, or (iii) any other reports relating to the Study Area or related
to direct or indirect discharges into the Study Area, shall disclose such reports to
EPA and, upon request of EPA or the Respondents, shall prov1de a copy of such
report to EPA and the Respondents.

e. To the extent provided by the RI/FS Work Plan, if EPA or the Respondents
propose to install a groundwater monitoring well on a facility which is situated .
upland of Newtown Creek and which is owned by or under the control of any of
the Respondents, then such Respondent shall install such groundwater monitoring

- well.
55. Access to Information.
- a. Respondents shall provide to EPA, upon request, copies of all documents and

information within their possession or control or that of their contractors or agents
. relating to implementing the RI/FS Work Plan Activities or additional Work as

- required hereunder at the Site'or to the nnplementatlon of this Settlement
Agreement, including, but.not limited to, sampling, analysis, chain of custody
records, manifests, trucking logs, receipts, reports, sample traffic routing,
correspondence, or other documents or information related to the Work.
Respondents shall also make available to EPA, for purposes of mvestlgatlon

. information gathering, or testimony, their employees, agents, or representatives

with knowledge of relevant facts concerning the performance of the Work.

b. Respondents may assert business confidentiality claims covering part or all of the

* documerits or. information.submitted to EPA under this Settlement Agreement to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42
U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information
determined to be confidential by EPA will be afforded the protection specified in

40 C.F.R. Part 2, Subpart B. Ifno claim of confidentiality accompanies documents
or information when it is submitted to EPA, or if EPA has notified Respondents '
that the documents or information are not confidential under the standards of
Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the pubhc may be
given access to such documents or information without further notice to
Respondents. Respondents shall segregate and clearly identify all documents or

" information submitted under this Settlement Agreement for which Respondents
assert business confidentiality claims. -

c. Respondents may assert that certain documents records and other information are
privileged under the attorney-client privilege or any other privilege recognized by
federal law. If the Respondents assert such a privilege in lieu of providing
documents, they shall provide EPA with the following: (1) the title of the
document, record, or information; (2) the date of the document, record, or
information; (3) the name and title of the author of the document, record, or
information; (4) the name and title of each addressee and recipient; (5) a -
description of the contents of the document, record, or information; and (6) the
privilege asserted by Respondents. However, no documents, reports or other
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57.

58.

information required to be created or generated by this Settlement Agreement shall
be withheld on the grounds that they are privileged, provided that Respondents
may assert such privileges with respect to internal draft documents that have not-
been dlsclosed to persons other than Respondents, their counsel, contractors or
. agents. .
d. ‘No claim of conﬁdentlahty shall be made with respect to any data, mcludmg, but
~ not limited to, all s_amphng, analytical, monitoring, hydrogeologic, scientific,
. chemical, or engineering data, or any other documents or information evidencing
conditions at or around the Site to the extent that EPA or Respondents believe that
such data relates to the Study Area.

In entering into thxs Settlement Agreement, Respondents waive any objections to any data
gathered, generated, or evaluated by EPA, the State or Respondents in the performance or
oversight of the Work that has been verified according to the quality assurance/quality
control (“QA/QC”) procedures réquired by the Settlement Agreement or the RI/FS Work
Plan or Sampling and Analysis Plans. If Respondents object to any other data relating to
the RI/FS, Respondents shall submit to EPA a report that specifically identifies and

- explains their objections, describes the acceptable uses of the data, if any, and identifies

any limitations to the use of the data. Such report must be submitted to EPA within
fifteen days of the monthly progress report containing the data.

XIL. SITE ACCESS

If any portion of the Study Area or Site, or any other property where access is needed to
implement this. Settlement Agreement, is owneéd or controlled by any of Respondents, such

‘Respondents shall, commencing on the Effective Date, provide EPA and the State, and
~ their representatives, including contractors, with access at all reasonable times to such

property, including without limitation, any vessels, where Respondents are conducting any
Work, for the purpose of conductmg or overseemg any activity related to this Settlement
Agreement.

Access to Areas Not Owned by a Respondent.

a. - Where any action under this Settlement Agreement is to be performed in areas
owned by or in possession of someone other than Respondents, Respondents shall
use their best efforts to, obtam all necessary access agreements from the present
owners within forty-five days of'the later of 1) the Effective Date of this Settlement
Agreement, or ii) the date as it is determined by the EPA Project Manager that
access to such other properties is needed for performance of Work. Respondents
shall immediately notify EPA if after using their best efforts they are unable to
obtain such agreements. For purposes of this Paragraph, “best efforts” includes
the payment of reasonable sums of money in consideration of access, unless EPA
has identified the property owner as a PRP under CERCLA in connection with the
Study Area. Respondents shall describe in writing their efforts to obtain access. If

- Respondents cannot obtain access agreements, EPA may either (i) obtain accéss
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60.

for Respondents or assist Respondents in gaining access, to the extent necessary to
effectuate the response actions described in this Settlement Agreement, using such
means as EPA deems appropriate; or (i) perform those tasks or activities with
EPA. contractors. Respondents shall reimburse EPA for all costs and attorney’s

 fees incurred by the United States in obtaining such access, in accordance with the
procedures in Section XVIII (Payment of Response Costs). If EPA performs -
those tasks or activities with EPA contractors and does not terminate the
Settlement Agreement, Respondents shall perform all other tasks or activities not
requiring access to that property, and Respondents shall reimburse EPA for all
costs incurred in performing such tasks or activities. Respondents shall integrate
the results of any such tasks or activities undertaken by EPA into its plans, reports
and other deliverables. '

b. Notwithstanding Paragraph 58.a, if access is sought to any upland facility situated
outside of the Study Area which'is not owned by or under the control of a
Respondent, but which is suspected to be a significant source of groundwater
impact or discharge to the Study Area such that EPA or Respondents propose to
install a groundwater well or take other action: in connection with the RI/FS,
Respondents will identify the currént facility'owner or operator to EPA for further
agency action. If the facility owner cannot be identified, is no longer in existence,
or fails or refuses to install any requested upland groundwater well or to take such
other actions, then the Respondents may, but will not be required to, install such
monitoring well or perform such action under this Settlement Agreement.

Notwithstanding any provision of this Settlement Agreement, EPA retains all of its access

authorities and rights, including enforcement authorities related thereto, under CERCLA
RCRA, and any other applicable statutes or regulations.

XIIL. COMPLIAN CE WITH OTHER LAWS:

Respondents shall comply with all applicable local, state, and federal laws and regulations
when performing the RI/FS. No local, state, or federal permit shall be required for any

_portion of any action conducted entirely on-site; including studles if the action is selected

and carried out in compliance with CERCLA and the NCP, provided that Respondents
shall comply with the substantive requirements that would otherwise be included in such
permits. Where any portion of the Work is to be conducted off-site and requires a federal,
state or local permit or approval, Respondents shall submit timely and complete
applications and take all other actions necessary to obtain and to comply with all such

" permits or approvals. ‘Respondents may ‘seek relief uinder the provisions of Section XVII

(Force Majeure) of this Settlement Agreement for any delay in performing the Work due
to a failure to obtain, or a delay in obtaining, any permit required for the Work, provided

that Respondents have made proper, timely, and complete application for such permit and

have taken ail other actions necessary to obtain and to comply with all such permits or

approvals. This Settlemént Agreement is not, and shall not be construed to be, a permit

issued pursuant to any federal or state statute or regulation.
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XIV. RETENTION OF RECORDS

- During the pendency of this Settlement Agreement and for a minimum of 10 years after

commencement of construction of any remedial action, each Respondent shall preserve
and retain all non-identical copies of documents, records, and other information (including
documents, records, or other information in electronic form) now. in its possession or
control or which come into its possession or control that relate in any manner to the
performance of the Work or the hablhty of any person under CERCLA with respect to the
Study Area, regardless of any corporate or governmental retention policy to the contrary.
Until 10 years after commencement of construction‘of any: remedial action, Respondents
shall also instruct their contractors and agents to preserve all documents, records, and
other information of whatever kind, nature, or description relating to performance of the
Work.

At the conclusion of this document retention period, Respondents shall notify EPA at léast
ninety days prior to the destruction of any such documents, records, or other information,
and, upon request by EPA, Respondents shall deliver any such documents, records, or
other information to EPA. Respondents may assert that certain documents, records, and
other information are pr1v1leged under the attorney-client privilege or any other privilege
recognized by federal law. If Respondents assert such a privilege, they shall provide EPA
with the information set forth in Paragraph 55.c (1)-(6). Except as otherwise provided in
Paragraph 55.c., no documents, records or other information required to be created or
generated pursuant to this Settlement Agreement shall be withheld on the grounds that
they are privileged.

Each Respondent hereby certifies individually that to the best of its knowledge and belief,
after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies)
relating to its potential liability regardmg the Study Area, since notification of potential
liability by EPA or the filing of suit against it regar_dlng the Study Area, and that it has

fully complied with any and all EPA requests for information pursuant to Sections 104(e) -
and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA,
42 U.S.C. § 6927.

XV. DISPUTE RESOLUTION
Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving
disputes arising under this Settlement Agreement. The Parties shall attempt to resolve any

disagreements concerning this Settlement Agreement expeditiously and informally. -

If Respondents' object to any EPA action taken pursuant to this Settlement Agreement,
including billings for Future Response Costs, they shall notify EPA in writing of their
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: objection(s) within 14 days of such action, unless.the.gbjection(s) has/have been resolved
" informally. EPA and Respondents shall have 30 days'from EPA’s receipt of Respondents’

written objection(s) to resolve the dispute (the “Negotiation Period”). The Negotiation

- Period may be extended at the sole discretion of EPA. Such extension may be granted'

verbally but must be conﬁrmed in writing.

Any agreement reached by-the Parties pursuant to this Section shall be in writing and shall,
upon signature by the Parties, be incorporated into and become an enforceable part of this
Settlement Agreement. If'the Parties are unable to reach an agreement within the
Negotiation Period, the Chief of the Special Projects Branch of the Emergency and
Remedial Response Division, EPA Region 2, will issue a written decision. When feasible,
Respondents shall be given an opportunity to meet with the Chief of the Special Projects
Branch of the Emergency and Remedial Response Division, EPA Region 2, before the
decision on the dispute is made. The administrative record of the dispute shallbe
maintained by EPA and will include all correspondence and material exchanged between
EPA and Respondents during the dispute resolution process. EPA’s decision shall be
incorporated into and become an enforceable part of this Settlement Agreement.
Respondents’ obligations under this Settlement Agreement shall not be tolled by
submission of any objection for dispute resolution under this Section. Following -

. resolution of'the dispute, as provided by this Section, Respondents shall fulfill the

requirement that was the subject of the dispute in accordance with the agreement reached

~ or with EPA’s decision, whlchever occurs, and regardless of whether Respondents agree -

with the dec1sron
XVI. STIPULATED PENALTIES

Respondents shall be liable to EPA for stipulated penalties in the amounts set forth in -
Paragraphs 68.a and 68.b for failure to comply with any of the requirements of this
Settlement Agreement as specified below unless excused by EPA under Section XVII
(Force Majeure) or otherwise. “Compliance” by Respondents shall include completion of
the Work required under this Settlement Agreement including any activities contemplated

under any RI/FS Work Plan or other plan approved under this Settlement Agreement as

identified below, in accordance with all applicable requirements of law, this Settlement
Agreement, the RI/FS Work Plan, and any plans or other documents approved by EPA
pursuant to this Settlement Agreement and within the specified time schedules established
by and approved under this Settlement Agreement.

Stipulated Penalty Amounts

a. The following stipulated penalties shall accrue per day for any non-compliance
identified in Paragraph 68.a:

e

Penalty Per Violation Per Day " Period of Nencompliance
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$1,500 . 1"through 14" day
$3,000 T 15" through 30® day
$6,000 R 31% day and beyond

Stipulated penalties as specified in Paragraph 68.a shall accrue per violation per
day if Respondents fail to timely submit the following major deliverables required

- under the RI/FS Work Plan: The RI/FS Work Plan attached hereto as Appendix A
and including all additional work plans to be developed after the Effective Date
pursuant. to the RI/FS Work Plan and also including all supporting plans (FSAP,
QAPP, HASP, DMP and CIP); Phase I RI Interim Data Report; Phase I RI Work
Plan Addendum; Phase I RI Data Summary Report; Phase II RT Work Plan
including supporting plans (specifically FSAP, QAPP, HASP and DMP); RI
Report; BERA Problem Formulation Report; BERA Work Plan; PAR-HHRA;
BERA Report; HHRA Report; FS Work Plan; FS Field Program Work Plan (if
needed); and FS Report (including FS Field Program Report to be attached
thereto).

All of these major deliverables shall be completed and submitted by Respondents in
accordance with the RI/FS Work Plan Estimated Program Schedule set forth in
Section 3.5 of the RI/FS Work Plan or as otherwise modified by agreement of
EPA and Respondents . :
“ 5 )
b. . For all other violations of this Settlement Agreement, including, without limitation,
N Respondents failure to provide timely or adequate certificates of insurance

pursuant to Paragraph 101 or periodic progress reports required under Paragraph
42, or failure to timely pay Past Response Costs or Future Response Costs in
accordance with Section XVIII stxpulated penalties shall accrue per violation per
day as follows:

Penaltv Per Violation Per Day | 'Per'iod of Noncompliance
$ 750 - 1* through 14% day |
$1,500 15t througn 30" day
$3,000 gy day and beyond

In the event that EPA assumes performance of all or a substantial portion of the Work
pursuant to Paragraph 87 of Section XX (Reservation of Rights by EPA), Respondents
shall be liable for a stipulated penalty in the amount of five million dollars ($5-million).
EPA agrees that any penalty assessed against Respondents under this Paragraph shall be
reduced by the percentage of Work completed by the Respondents as of the time of the
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assessment. This Paragraph shall not apply to circumstances described in Paragraph 58.b
in which EPA performs work because Respondents are unable to obtain access.

All penalties shall begin to accrue on the day after the complete performance is due or the
day a violation occurs, and they shall continue to accrue through the final day of the

<correction of the noncompliance or completion of the activity. However, stipulated
~ penalties shall not accrue: (1) wrth respect to a'deficient submission under Section X (EPA -

Approval of Plans and Other Subrmssmns) durmg the period, if any, beginning on the 31

- day after EPA’s receipt of such submission until the date that EPA notifies Respondents of -

any deficiency; and (2) with respect to a decision by the Chief of the Special Projects
Branch as provided by Paragraph 66 of Section XV (Dispute Resolution), during the .
period, if any, beginning on the 31* day after the Negotiation Period begins until the date
that the Chief of the Special Projects Branch issues a final decision regarding such dispute.
Nothing in this Settlement Agreement shall prevent the simultaneous accrual of separate

‘penalties for separate violations of this Settlement Agreement.

Following EPA’s determination that Respondents have failed to comply with a
requirement of this Settlement Agreement, EPA may give Respondents written
notification of the same and describe the noncompliance. EPA may send Respondents a
written demand. for the payment of the penalties. However, penalties shall accrue as
provided in the preceding Paragraph regardless of whether EPA has notified Respondents
of a violation.

All penalties accruing under this Section shall be due and payable to EPA within thirty
days of Respondents’ receipt from EPA of a demand for payment of the penalties, unless
Respondents invoke the dispute résolution procedures under Section XVI (Dlspute
Resolution). All payments to EPA: under this’ Paragraph shall be identified as “stipulated
penalties” and shall be made by Fedwrre Electronic Funds Transfer in the manner set forth
in Paragraph 80.b, below. '

The payment of penalties shall not alter in any way Respondents’ obligation to complete
performance of the Work required under this Settlement Agreement.

Penalties shall continue to accrue as provided in Paragraph 70 during any dispute

_ resolutlon period, but need not be paid until ﬁﬁeen days after the dlspute is resolved by

agreement or by receipt of EPA’s de01sron

If Respondents fail to pay stipulated penalties when due, EPA may institute proceedings to
collect the penalties, as well as Interest. Respondents shall pay Interest on the unpaid
balance, which shall begin to accrue on the date of demand made pursuant to Paragraph
72. .

‘ Noithing in this Settlement Agreement shall be'construed as prohjhiting, altering, Qr in any |

way limiting the ability of EPA to seek any other remedies or sanctions available by virtue -

/
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of Respondents’ violation of this Settlement Agreement or of the statutes and regulations
upon which it is based, including, but not limited to, penalties pursuant to Section 122(1) -
of CERCLA, 42 U.S.C: § 9622(1), and punitive damages pursuant to Section 107(c)(3) of
CERCLA, 42 U.S.C. § 9607(c)(3). However, EPA shall not seek civil penalties pursuant
to Section 122(1) of CERCLA or punitive damages pursuant to Section 107(c)(3) of

~ CERCLA for any violation for which a stipulated penalty is provided in this Settlement

Agreement, except in the case of willful violation of this Settlement Agreement or in the
event that EPA assumes performance of a portion or all of the Work pursuant to Section
XX (Reservation of Rights by EPA), Paragraph 87. Notwithstanding any other provision
of this Section, EPA may, in its unreviewable discretion, waive any portion of stipulated
penalties that have accrued pursuant to this Settlement Agreement.

XVII. FORCE MAJEURE

Respondents agree to perform all requirements of this Settlement Agreement within the

" time limits established under this Settlement Agreement, unless the performance is delayed

by a force majeure. For purposes of this Settlement Agreement, force majeure is defined
as any event arising from causes beyond the control of Respondents or of any entity
controlled by Respondents, including but not limited to their contractors and

: subcontractors which delays or prevents performance of any obligation under this

Settlement Agreement despite. Respondents best efforts to fulfill the obligation. Force

_majeure does not include financial inability to complete the Work or increased cost of

performance.

If ; ‘any event occurs or has occurred that may delay the performance of any obhgat1on
under this Settlement Agreement, whether or-not caused by a force majeure event,
Respondents shall notify the EPA Project Coordinator (or, in her absence, the Chief of the
Special Projects Branch of the Emergency and Remedial Response Division of EPA
Region 2 currently at (212) 637-4435) within two Working Days of when Respondents or
their agents, contractors or representatives knew or should have known that the event
might cause a delay. Within ten Working Days thereafter, Respondents shall provide to

. EPA in writing an explanation and description of the reasons for the delay; the anticipated

duration of the delay; all actions' taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures to be taken to prevent or mitigate the delay
or the effect of the delay; Respondents’ rationale for attributing such delay to a force
majeure event if they intend to assert such a claim; and a statement as to whether, in the
opinion of Respondents, such event may cause or contribute to an endangerment to public .
health, welfare or the environment. Failure to comply with the above requirements shall
preclude Respondents from asserting any claim of force majeure for that event for the
period of time of such failure to comply and for any additional delay caused by such
failure. : b

If EPA agrees that the delay or anticipated delay is attributable to a force majeure event,
the time for performance of the obligations under this Settlement Agreement that are
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affected by the force majeure event will be extended by EPA for such time as is necessary

- to complete those obligations. If EPA agrees that the delay is attributable to a force -
" majeure event, EPA will notify Respondents in writing of the length of the extension, if

any, for performance of the obligations affected by the force majeure event. . An extension

~ of the time for performance of the obligations affected by the force majeure event shall

not, of itself, extend the time for performance of any other obligation. If EPA does not
agree that the delay or anticipated delay has been or will be caused by a force majeure

event, EPA will notify Respondents in writing of i its decision.
/

XVII. PAYMENT OF RESPONSE COSTS

Payment of Past Response CoSt

a. . Within thirty days after the Effective Date Respondents shall pay to EPA
$750 000 for Past Response Costs in the manner set forth in Paragraph 80.b.

b. Payments shall be made to EPA by Fedwire Electronic Funds Transfer to:

Federal Reserve Bank of New York .

ABA: ' 021030004

Account: 68010727

‘SWIFT address: FRNYUS33

Street Address: 33 Liberty Street, New York NY 10045

Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental
Protection Agency” ' V

Amount: Specify the amount of the payment

Respondents’ Names: Specify Respondents” Names

EPA Index Number: CERCLA-02-2011 2011

Site/spill identifier: ~ A206

At the time of payment, Respondent shall send notice that such payment has been
made by email to acctsreceivable.cinwd(@epa.gov, and by mail to the addressees
designated in Paragraph 43.a and Paragraph 43 b, above as well as to the followmg
addressee: : y

U.S. Environmental Protection Agency
Attn: Richard Rice

26 W. Martin Luther King Drive
Cincinnati Finance Center, MS: NWD
Cincinnati, Ohio 45268

e-mail: rice.richard@epa.gov

c.  The total @mount to be paid by Respondents pursuant to »Parégraph 80.a. and
Paragraph 82 shall be deposited in the Newtown Creek Superfund Site Special
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Account within the EPA Hazardous Substance Superfund to be retained and used
* to conduct or finance response actions at or in connection with the Site, or to be
transferred by EPA to the EPA Hazardous Substance Superfund.

Payments of thu’re Response Costs.

a. Respondents shall pay EPA all Future Response Costs. On a periodic basis, EPA

' will send Respondents a bill requiring payment that includes a SCORPIOS Report,
which includes direct and indirect costs incurred by EPA and its contractors, and,
as applicable, a DOJ Cost Report, which includes costs incurred by DOJ and its
contractors. Respondents shall make all payments within thirty days of receipt of
each bill requiring payment, except as otherwise provided in Paragraph 82 of this
Settlement Agreement, and payment shall be made in the manner set forth in
Paragraph 80.b.

b. The total amount to be paid by Respondents pursuant to Paragraph 81.a. and
' Paragraph 82 shall be deposited in the Newtown Creek Superfund Site Special
Account within the EPA Hazardous Substance Superfund to be retained and used
to conduct or finance ré‘éﬁonse actions at or in connection with the Site, or to be
transferred by EPA to the EPA Hazardous Substance Superfund.

If Respondents fail to pay Past Response Costs within 30 days after the Effective Date or - -

Future Response Costs within 30 days of Respondents’ receipt of a bill, ‘Respondents shall
pay Interest on the unpaid balance of Past Response Costs or Future Response Costs. The

TInterest on unpaid Past Response Costs or Future Response Costs shall begm to accrue on

the Effective Date or on the date of the bill, as applicable, and shall continue to accrue
until the date of payment. If EPA receives a partial payment, Interest shall accrue on any
unpaid balance. Payments of Interest made under this Patagraph shall be in addition to
such other remedies or sanctions available to the United States by virtue of Respondents’

- failure to make timely payments under this Section, including but not limited to, payments

of stipulated penalties pursuant to Section XVI. Respondents shall make all payments
required by this Paragraph in the manner described in Paragraph 80.b.

Respondents may contest payment of any Future Response Costs under Paragraph 81 if
they determine that EPA has made a mathematical error or included a cost item that is not
within the definition of Future Response Costs, or if they believe EPA incurred excess
costs as a direct result of an EPA action that was inconsistent with a specific provision or
specific provisions of the NCP.: Such objection shall be made in writing within 30 days of
receipt of the bill and must be sent to the EPA Project Coordinator. Any such objection
shall specifically identify the contested Future Response Costs and the basis for objection.
In the event of an objection, Respondents shall within the 30 day period pay all
uncontested Future Response Costs to EPA in the manner described in Paragraph 81.
Simultaneously, Respondents shall establish, in a duly chartered bank or trust company, an
interest-bearing escrow account that is insured by the Federal Deposit Insurance
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Corporation, and remit to that escrow account funds equivalent to the amount of the
contested Future Response Costs. Respondents shall send to the EPA Project

~Coordinator a copy of the transmittal letter and check paying the uncontested Future

Response Costs, and a copy of the correspondence that establishes and funds the escrow
account, including, but not limited to, information containing the identity of the bank and
bank account under which the escrow account is established as well as a bank statement
showing the initial balance of the escrow account. Simultaneously with establishment of
the escrow account, Respondents shall initiate the Dispute Resolution procedures in
Section XV (Dispute Resolution). If EPA prevails in the dlspute within 5 days of the

‘resolution of the dispute, Respondents shall pay the sums due (with accrued interest) to

EPA in the manner described in Paragraph 81. If Respondents prevail concerning any
aspect of the contested costs, Respondents shall pay that portion of the costs (plus
associated accrued interest) for which they did not prevail to EPA in the manner described
in Paragraph 81. Respondents shall be disbursed any balance of the escrow account. The
dispute resolution procedures set forth in this; Paragraph in conjunction with the
procedures set forth in Section XV (Dispute Resolutlon) shall be the exclusive
mechanisms for resolving dlsputes regarding Respondents’ obhgatxon to pay EPA for its
Future Response Costs. :

' XIX. COVENANT NOT TO SUE BY EPA

. In consideration of the actions that will be performed and the payments that will be made

by Respondents under the terms of this Settlement Agreement, and except as otherwise -

-specifically provided in this Settlement Agreement, EPA covenants not to sue or to take

administrative action against Respondents pursuant to Sections 106 and 107(a) of
CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for the Work, Past Response Costs, and
Future Response Costs. This covenant not to sue shall take effect upon receipt by EPA of
the Past Response Costs due under Section XVIII of this Settlement Agreement and any

. Interest or Stipulated Penalties due for failure to pay Past Response Costs as required by

Sections XVIII and XVI of this Settlement Agreement. This covenant not to sue is -
conditioned upon the complete and satisfactory performance by Respondents of their
respectlve obligations under this Settlement Agreement, including, but not limited to,

. payment of Future Response Costs pursuant to Section XVIII. This covenant not to sue

extends only to Respondents and does not extend to any other person.
XX. RESERVATIQNS OF Rlc;_if{Ts BY EPA

Except as specifically provided in this Settlement Agreement, nothing in this Settlement
AgrEeement shal] limit the power and authority of EPA or the United States to take, direct,
or order all actions necessary to protect public health, welfare, or the environment or to
prevent, abate; or minimize an actual or threatened release of hazardous substances,
pollutants, or contaminants, or hazardous or solid waste on, at, or from the Site. Further,
notllling herein shall prevent EPA from seeking legal or equitable relief to enforce the .
terms of this Settlement Agreement, from taking other legal or equitable action as it deems
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appropriate and necessary, or from requiring Respondents in the future to perform
additional activities pursuant to CERCLA or any other applicable law.

86. The covenant not to sué set forth in Section XIX above, does not pertain to any matters
other than those expressly identified therein. EPA reserves, and this Settlement .
Agreement is without prejudice to, ‘all rights against Respondents with respect to all other
matters, including, but not limited to:

a.

b.

o o

claims based on a failure by Respondents to meet a requirement of this
Settlement Agreement;

liability for costs not iricluded within the definition of Past Response Costs
or Future Response Costs;

liability for performance of response activities other than the Work;
criminal liability; :

liability for damagés for injury to, destructlon of, or loss of natural
resources, and forithe costs of any natural resource damage assessments;
liability arising from the past, present, or future disposal, release, or threat
of release of Waste Materials outside of the Study Area; ‘
liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Study Area not paid as

Future Response Costs under this Settlement Agreement.

87. Work Takeéover.

In the event EPA determmes that Respondents have (i) ceased _
implementation of any portion of the Work, (ii) are seriously or repeatedly -
deficient or late in their performance of the Work, or (iii) are implementing
the Work in a manner which may cause an endangerment to human health
or the environment, EPA may issue a written notice (“Work Takeover

. Notice™) to the Respondents. Any Work Takeover Notice issued by EPA

will specify the grounds upon which such notice was issued and will

- provide Respondents a period of 21 days within which to remedy.the
" circumstances giving rise to EPA’s issuance of such notice.

If, after expiration of the 21-day notice period specified in Paragraph 87.a,
Respondents have not remedied to EPA’s satisfaction the circumstances
giving rise to EPA’s issuance of the relevant Work Takeover Notice, EPA
may at any-time'thereafter assume the performance of all or any portions of
the Work as EPA deems necessary (“Work Takeover”). EPA shall notify
Respondents in writing if EPA determines that implementation of a Work
Takeover is warranted under this Paragraph 87.b. '
Respondents may invoke the procedures set forth in Section XV (Dispute

" Resolution) to dispute EPA's implementation of a Work Takeover under
. Paragraph 87.b. However, notwithstanding Respondents’ invocation of

such dispute resolution procedures, and during the pendency of any such
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dispute, EPA may 1n its sole discretion commence and continue a Work
Takeover under Paragraph 87.b until the earlier of (i) the date that
Respondents remedy, to EPA’s satisfaction, the circumstances giving rise
- to EPA’s issuance of the relevant Work Takeover Notice or (ii) the date
that a final decision is rendered in accordance with Section XV (Dispute
Resolution), requiring EPA to terminate such Work Takeover.

XXI. RESERVATION OF RIGHTS BY RESPONDENTS

Except as otherwise provided in this Settlement Agreement, Respondents expressly
reserve all rights and affirmative defenses under statute, including CERCLA, or common

© law.

XXIL. COVENANT NOT TO SUE BY RESPONDENTS

/

- Respondents covenant not to sue and agree not to assert any claims or causes of action
‘against the United States, or its contractors or employees, with respect to the Work, Past

Response Costs, Future Response Costs, or th1s Settlement Agreement mcludmg, but not
11m1ted to: :

a. any direct or indirect claim for reimbursement from the Hazardous
- Substance Superfund established by 26 U.S.C. § 9507, based on Sections
106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2),
9607, 9611, 9612, or 9613, or any other provision of law;
b. any claim arising out of the Work or arising out of the response actions for
~which the Past Response Costs or Future Response Costs have been or will
‘be incurred, respectively, including any claim under the United States -
Constitution, the New York State Constitution, the Tucker Act, 28 U.S.C.
§ 1491, the Equal Access to Justlce Act, 28 U.S.C. § 2412, as amended, or
at’common law; or
c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work or payment
of Past Response Costs or Future Response Costs provided however, that
" this Settlement Agreement shall not have any effect on claims or causes of
action in contribution that Respondents have or may have pursuant to
- CERCLA against the United States or any of its agencies or departments,
other than EPA, as a responsible party under Section 107(a) of CERCLA,
42U.S.C. § 9607(a), relatlng to the Srte

~ Except as expressly provided in Paragraph 92 (De Minimis/Ability to Pay Waivers) of this
" Section XXII (Covenant Not to Sue by Respondents), these covenants not to sue shall not

apply in the event the United States brings a cause of action or issues an order pursuant to
the reservations set forth in Section XX (Reservations of Rights by EPA), other than in
Paragraph 86.a (claims for failure to meet a requirement of the Settlement Agreement) or
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86.d (cr1mma1 liability), but only to the extent that Respondents’ claims arise from the
same response action, response costs, or damages that the Umted States is seeking
pursuant to the applicable reservation. :

Nothjng in this Agreement shall be deemed to constitute approval or preauthorization of a
claim within the meaning of Section 111 of CERCLA 42 US.C. §9611,0r40 CF.R. §
300.700(d).

De Minimis/Ability to Pay Waivers. Respondents agree not to assert any claims and
agree to waive all claims or causes of action (including but not limited to claims or causes
of action under Sections 107(a) or 113 -of CERCLA) that they may have for all matters
relating to the Site, against any: person who has settled with EPA, or who hereafter settles
with EPA with respect to the Site, in a final Section 122(g) de minimis settlement or a
final settlement based on such person’s limited ability to pay, as of the Effective Date. -
This waiver shall riot apply with respect to any defense, claim, or cause of action that a
Respondent may have against any person if such person asserts a claim or cause of action

relating to the Site against such Respondent.

XXH1I. OTHER CLAIMS

By issuance of this Settlement Agreement the United States and EPA assume no liability
for injuries or damages to persons or property resulting from any acts or omissions.of
Respondents

Except as expressly prov1ded in Section XXII (Covenant Not to Sue by Respondents)
Paragraph 92 (De Minimis/Ability to Pay Waivers), and Section XIX (Covenant Not to

- Sue by EPA), nothing in this Settlement Agreement constitutes a satisfaction of or release

from any claim or cause of action against Respondents or any person not a Party to this
Settlement Agreement, for any liability such person may have under CERCLA, other
statutes, or common law, including but not limited to any claims of the United States for
costs, damages and mterest under Sectlons 106 and, 107 of CERCLA, 42 U.S.C. §§ 9606
and 9607. » RS I : ‘

No action or decision by EPA pursuant to this Settlement Agreement shall give rise to any
right to judicial review except as set forth in Section 113(h) of CERCLA, 42 U.S.C. §

9613(h).

XXIV. CONTRIBUTION PROTECTION

Contribution Protection.
a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(£)(2)

and that Respondents are entitled, as of the Effective Date, to protection from
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* contribution actions or claims as provided by:Section 113(f)(2) of CERCLA, 42
U.S.C. § 9613(f)(2) or as may be otherwise provided by law, for “matters
addressed” in this Settlement Agreement. The “matters addressed” in this
Settlement Agreement are the Work, Past Response Costs, and Future Response /
Costs. Notwithstanding such protections against contribution actions or claims by

~ non-parties to this Settlement Agreement, the Respondents agree that they may
allocate or reallocate any and all response costs incurred in connection with this -
Settlement Agreement among themselves.
b:  The Parties agree that this Settlement Agreement constitutes an administrative
" settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. §
9613(£)(3)(B), pursuant to which Respondents have, as of the Effective Date,
resolved their liability to the United States for the Work Past Response Costs, and -
~ Future Response Costs. :
c. Except as provided in Section XXII (Covenant Not to Sue by Respondents),
Paragraph 92 (De Minimis/Ability to Pay Waivers), nothing in this Settlement
Agreement shall be construed to create any rights in, or-grant any cause of action
to, any person not a Party to this Settlement Agreement. Except as provided in
Paragraph 92 (De Minimis/Ability to Pay Waivers), each of the Parties expressly -

- reserves any and all rights (including, but not limited to, pursuant to Section 113 of
CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and causes of action
which each Party may have with respect to any. matter, transaction, or occurrence
relating in any. way to the' Site against.any person not a Party to this Settlement
Agreement. Nothing in this Settlement Agreement diminishes the right of the
United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § -
9613(f)(2) and (3), to pursue any such persons to obtain additional response costs
or response action and to enter into settlements that give rise to contribution
protectlon pursuant to Sectlon 1 13(t)(2)

Each Respondent shall, w1th respect to any suit or clalm brought by it for matters related
to this Settlement Agreement; notify EPA in writing no later than 60 days prior to the
initiation of such suit or claim. 'Each Respondent also shall, with respect to any suit or
claim brought against it for matters related to this Settlement Agreement, notify EPA in
writing within 10 Working Days of service of the complaint or claim upon it. In addition,
for matters related to this Settlement Agreement, each Respondent shall notify EPA within
10 Working Days of service or receipt of any Motion for Summary Judgment and within
10 Working Days of receipt of any order from a court setting a case for trial.

XXV. INDEMNIFICATION

Respondents shall mdemmfy save and hold harmless the United States, its officials,

agents, contractors, subcontractors, employees and representatlves from any and all claims
or causes of action arising from, or on account of negligent or other wrongful acts or
omissions of Respondents, t\heir officers, directors, employees, agents, contractors, or
subcontractors, in carrying out actions pursuant to-this Settlement Agreement. In'
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addition, Respondents agree to pay the United States all costs incurred by the United
States, including but not limited to attorneys fees and other expenses of litigation and
settlement, arising from or on account of claims made against the United States based on
negligent or other wrongful acts or omissions of Respondents, their officers, directors,
employees, agents, contractors, subcontractors and any persons acting on their behalf or

~ under their control, in carrying out activities pursuant to this Settlement Agreement. The

United States shall not be held out as a party to any contract entered into by or on behalf
of Respondents in carrying out activities pursuant to this Settlement Agreement. Neither

- Respondents nor any such contractor shall be considered an agent of the United States.

The United States shall give Respondents notice of any claim for which the United States
plans to seek indemnification pursiant to this Section and shall consult with Respondents -

prior to settling such claim.

Respondents waive all claims against the United States for damages or reimbursement or
for set-off of any payments made or to be made to the United States arising from or on
account of any contract, agreement, or arrangement between any one or more of
Respondents and any person for performance of Work at or relating to the Study Area. In

‘addition, Respondents shall indemnify and hold harmless the United States with respect to

afly and all claims for damages or reimbursement arising from or on account of any
cp‘htract, agreement, or arrangement between any one or more of Respondents and any
person for performance of Work at or relating to the Study Area.

XXVI. INSURANCE

Afle‘ast fourteen days prior to commencing any on-site Work under this Settlement
Agreement, Respondents shall secure, and shall maintain for the duration the Work being
performed pursuant to this Settlement Agreement, comprehensive general liability
insurance and automobile insurance with limits of $5-million, combined single limit,
naming EPA as an additional insured. Within the same period, Respondents shall provide
EPA with certificates of such insurance and, if requested, a copy of each insurance policy.
Respondents shall submit such certificates and, if requested, copies of policies each year

~ on the anniversary of the Effective Date. In addition, for the duration of the Work being

performed pursuant to Settlement Agréement, Respondents shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker’s compensation insurance for all persons performing the
Work on behalf of Respondents in furtherance of this Settlement Agreement. If
Respondents demonstrate by evidence satisfactory to EPA that any contractor or
subcontractor maintains insurance equivalent to that described above, or insurance
covering some or all of the same risks but in an equal or lesser amount, then Respondents
need provide only that portion of the insurance described above which is not maintained
by such contractor or subcontractor. :
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XXVII. FINANCIAL ASSURANCE

Within 30 days of the Effective Date, Respondents shall establish and maintain financial

security for the benefit of EPA in the amount of $25:million in one or more of the
following forms, in order to secure the full'‘and ﬁ'nal"completion of Work by Respondents:

a. a surety bond uncondrtlonally guaranteemg payment and/or performance of »
) the Work;
b. ©  one or more irrevocable letters of credit, payable to or at the direction of

~ EPA, issued by financial institution(s) acceptable in all respects to EPA
equaling the total estimated cost of the Work;

c. a trust fund administered by a trustee acceptable in all respects to EPA;

d. a policy of insurance issued by-an insurance carrier acceptable in all
respects to EPA, which ensures the payment and/or performance of the
Work;

e. ‘a written guarantee to pay for or perform the Work provided by one or

more parent companies of a corporate Respondent, or by one or more
unrelated companies that have a substantial business relationship with at
least one of Respondents, including a demonstration that any such
guarantor company satisfies the financial test requirements of 40 C.F.R.
Part 264.143(f); and/or _

f a demonstration of sufficient financial resources to pay for the Work made
by one or more of Respondents, which shall consist of a demonstration that
any such Respondent satisfies the requirements of 40 C.F.R. Part
264. 143(f), provided, however that a;demonstration made by a local

- government shall be required to satlsfy the requirements of 40 C.F. R Part -
258. 74(t) - :

Any and all financial assurance instruments provided pursuant to this Section shall be in
form and substance satisfactory to EPA, determined in EPA’s sole discretion. In the event
that EPA determines at any time that the financial assurances prov1ded pursuant to this

" Section (including, without limitation, the instrument(s) ev1denc1ng such assurances) are

inadequate, Respondents shall, within 30 days of receipt of notice of EPA’s determination,
obtain and present to EPA for approval one of the other forms of financial assurance listed
in Paragraph 102, above. In addition, if at any time EPA notifies Respondents that the
anticipated cost of completing the Work has increased, then, within 30 days of such

‘notification, Respondents shall obtain and present to EPA for approval a revised form of

financial assurance (otherwise acceptable under this Section) that reflects such cost
increase. Respondents inability to demonstrate financial ability to complete the Work
shall in no way excuse performance of any act1v1t1es required-under this Settlement
Agreement. .

If Respondents seek to ensure completion of the Work through a guarantee pursuant to
Paragraph 102.e. or 102.£. of this Settlement Agreement, Respondents shall (i)
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demonstrate to EPA’s satisfaction that the guarantor satisfies the reqiiirements of 40
C.F.R. Part 264.143(f); and (ii) resubmit to EPA sworn statements conveying the
information required by 40 C.F.R: Part 264.143(f) arinually, on the anniversary ofthe .
Effective Date, or such othert date as agreed by EPA. For the purposes of this Settlement :
Agreement, wherever 40 C.F.R. Part 264. 143(f) references “sum of current closure and
post-closure costs estimates and the current plugging and abandonment costs estimates,”
the dollar amount to be used in the relevant financial test calculations shall be the current
cost estimate of $25 million for the Work at the Study Area plus any other RCRA,
CERCLA, TSCA, or other federal erivironmental obligations financially assured by the
relevant Respondent or guarantor to EPA by means of passing a financial test.

If, after the Effective Date, Respondents can show that the estimated cost to complete the
remaining Work has diminished below the amount set forth in Paragraph 102 of this
Section, Respondents may, on any anniversary date of the Effective Date, or at any other
time agreed to by the Parties, request that the amount of the financial security provided

_under this Section be reduced to the estimated cost of the remaining Work to be

performed. Respondents shall submit a proposal for such reduction to EPA, in
accordance with the requirements of this Section, and may reduce the amount of the
security after receiving written approval from EPA. In the event of a dispute,
Respondents may seek dispute resolution pursuant-to Section XV (Dispute Resolutlon)
Respondents may reduce the amount of security by agreement among the Parties resolving
the dispute or, failing such agreement by EPA’s written decision resolving the dispute.
Respondents may change the form of ﬁnanc1a1 assurance provided under this Sectlon at
aily time, upon notice to and prior written approval by EPA, provided that EPA
détermines that the new form of assurance meets the requirements of this Sectxon In the
évent of a dispute, Respondents may change the form of the financial assurance only in
accordance with an agreement among the Parties resolving the dispute or, failing such
agreement, EPA’s written decision resolving the dispute. :

hY

XXVIIL CITY OF NEW YORK TRUST FUND ACCOUNT

The City of New York shall establish a trust fand account for the purpose of enabling the

. City of New York to fund a share of the Work and to enter into the Settlement Agreement

as a Respondent. Within 30 days after the Effective Date of this Settlement Agreement,
the City of New York shall enter into a trust fund agreement (City of New York Trust
Fund Agreement) in substantially the same form as that set forth in Appendix F hereto in
order to establish the Newtown Creek City of New York Special Trust Fund Account
(“City of New York Trust Fund”).

The City of New York shall make. payments into the City of New York Trust Fund in such

" amounts and at such times as has been agreed to by the City and the other Respondents.

The City of New York shall notify EPA of each such payment within 7 days after such
payment has been made. The City of New York Trust Fund shall be used by the C1ty for
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. the sole purpose of funding performance of the Work required by this Settlement
- Agreement and administering the City of New York Trust Fund as provided in the City of
- New York Trust Fund Agreement, and shall not be used for any other purpose. Payments
~ from the City of New York Trust Fund shall be made in accordance with the City of New
- York Trust Fund Agreement and has been agreed to by the City and the other .
- Respondents. The Parties acknowledge that funds placed into the City of New York
~ Trust Fund remain the property of the City of New York until expended pursuant to the

~ Trust Fund Agreement and that unexpended funds may be withdrawn by the C1ty of New

i

PN

109. - Nothmg in this Section XXVIII (City of New York Trust Fund Account) shall reduce
© diminish or otherwise affect the joint and several obligations of the City of New York and
- each other Respondent pursuant to Paragraph 8 of this Settlement Agreement.

XXIX. INTEGRATION/APPENDICES

110.  This Settlement Agreement and its appendices and any delivérables, technical memoranda,
specifications, schedules, documents, plans, reports (other than progress reports), etc. that
will be developed pursuant tothis Settlement Agreement and become incorporated into
and enforceable. under this Settlement Agreement constitute the final, complete and
exclusive agreement and understanding amiong the Parties with respect to the settlement

"embodied in this Settlement Agreement. - The Parties acknowledge that there are no
representations, agreements or understandings relating to the settlement other than those
expressly contained in this Settlement Agreement. The followmg appendices are attached
to and mcorporated into this Settlement Agreement:

“Appendix A” is the RI/FS Work Plan. |
“Appendix B” is a map generally deplctmg the Study Area
“Appendrx C”is the list of Respondents
“Appendix D” is the list of Work Respondents.
“Appendix E” is the list of Funding Respondents.
“Appendix F ” is the City of New York Trust Fund Agreement..
XXX. ADMINISTI‘IATIVE RECORD |
111. . EPA will, pursuant_to CERCLA and the NCP, determine the contents of the
administrative record file for selection of any remedial action. . Respondents shall submit to
EPA documents developed during the course of the RI/FS upon which selection of a

response action may be based. Upon request of EPA, Respondents shall provide copies of
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plans, task memoranda for further action, quality assurance memoranda and audits, raw
data, field notes, laboratory analytical reports and other reports. Upon request of EPA,
Respondents shall additionally submit any previous studies conducted under state, local or
other federal authorities relating to selection of the response action, and all
communications between Respondents and state, local or other federal authorities
concerning selection of a response action. At EPA’s discretion, Respondents shall .
establish a community information repository at or near the Study Area, to house one
copy of the administrative record.

XXXI. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

This Settlement Agreement shall be effective three days after it has been signed by EPA by
its delegated official and delivered to Liaison Counsel.

This Settlement Agreement may be amended as provided in Paragraph 6 to add additional .
Respondents, or may be otherwise amended by mutual agreement of EPA and
Respondents. Amendments shall be in writing and shall be effective when signed by EPA
by its delegated official.

No informal advice, gu1dance, suggestion, or comment by the EPA Project Coordinator or
other EPA representatives regarding reports, plans, specifications, schedules, or any other
writing submitted by Respondents shall relieve Respondents of their obligation to obtain
any formal approval required by this Settlement Agreement, or to comply with all
requirements of this Settlement Agreement, unless it is formally modified. The EPA
Project Coordinator may extend any deadline under this Settlement Agreement, provided
that any such extension shall be in writing (which may include electronic mail).

XXXIH. NOTICE OF COMPLETION OF WORK

If Respondents believe that all Work and all other activities have been fully performed in
accordance with this Settlement Agreement, with the exception of any continuing
obligations, such as Respondents’ obligation to retain records pursuant to Section XIV of
this Settlement Agreement, Respondents may request that EPA provide them with written
notice of completion of the Work. Upon receipt of such a request, EPA will either
provide written notice of completion to Respondents or, if EPA determines that any Work
has not been completed in accordance with this Settlement Agreement, EPA will so notify
Respondents, provide a list of the deficiencies, and require that Respondents correct such
deficiencies. Failure by Respondents to correct such deficiencies shall be a violation of
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this Settlement Agreement.

4“\ » T (
It is so ORDERED AND AGREED this dayof Jerly o0y
v

UNITED S ES ENVIRONMENTAL PROTECTION AGENCY

2l k. onre. /2 [2o1

WALTER E. MUGDAN; Director

Emergency and Remedial Response Division
United States Environmental Protection Agency
Region 2




In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT __Phelps Dodge Refining Corporation

C/29/n

Signature Date / )

PGP Lhore &

L. Richards McMillan, II

Senior Vice President
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In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT  1exaco Inc.

‘L)%MJLQ- %P I+ Frume QO

Signature Date

Frank G. Soler

Printed Name

Vice President and Secretary
Title
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In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT BY PRoDUcTS Mg AMELC A INC.

M\%% 27 Hay Zol
Signature ' ‘

Date

riaas SAlLeey
Printed Name 1

Groese toeTFouo Hanpuge RIH/AE

Title
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In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT The Brooklyn Union Gas Company d/b/a Natiomal Grid NY

MAA/(. ¥ June 16, 2011

Signature Date

Kenneth D. Daly
Printed Name

Chief Financial Officer and Treasurer
Title
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In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT 50(0 " MoLi | o/l ¢ a‘"qpa\’?t—"lb"’\
4

é/Z}/z@//

Signature Date

L(F%a\/cl L 406‘:8(“/‘

Printed Name

NWanccer . Mator /‘{?\‘erff
Title £ ol J

E)Q@W/’{éL'} EﬂV!mW/M47/ Servives Co.
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In the Matter of the Newtown Creek Superfund Site
Administrative Settlement Agreement and Order on Consent for Remedial
Investigation/Feasibility Study, CERCLA Docket No. CERCLA-02-2011-2011

FOR RESPONDENT __CITY OF NEW YORK

5%4\,«\ Z/ /4/\,\/.—,\,\ va\c 'SO) 2o\

Signature Date

Susan E. Amron
Printed Name

Chief, Environmental Law Division, New York
City Law Department
Title
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A':COM AECOM 919.872.6600

8540 Colonnade Center Drive Suite 306 919.872.7996
Raleigh, NC 27615

June 3, 2011

Ms. Caroline Kwan

Newtown Creek Superfund Site Remedial Project Manager
U.S. EPA - Region 2

Emergency and Remedial Response Division

Special Projects Branch: Newtown Creek Superfund Site
290 Broadway, 20th Floor

New York, NY 10007-1866

Subject: Final Remedial Investigation/Feasibility Study Work Plan,
Newtown Creek

Dear Ms. Kwan,

On behalf of the Newtown Creek Group, enclosed is the final Remedial Investigation/Feasibility

(RI/FS) Study Work Plan, Newtown Creek (Work Plan) for inclusion as an attachment to the
Administrative Order on Consent (AOC).

tel
fax

Please note that in finalizing the Work Plan we made a couple of minor corrections to the document
as summarized below. These changes are not substantive and they do not alter the agreements

made with U.S. EPA.

e On pages 2-15 and 2-24, Table 1-2, and Figure 4-7, we removed a note that the New York
City Department of Environmental Protection (NYCDEP) had reclassified outfall NCB-083

from a combined sewer overflow (CSO) to a storm sewer outfall. This statement is no

longer correct and NYCDEP currently considers NCB-083 a CSO.

e On page 3-29, in the second to last and third to last bullets, we changed the titles of the
RI/FS document groups from: (1) major deliverable and key decision points and (2) work
plans and technical memorandums to: (1) major deliverables and (2) key decision points.
This change makes the titles of these document groups consistent with the rest of the Work

Plan.

e On page 6-1, we changed the second bullet from: “Description of planned work for next

period” to “Description of planned work for the next two months.” This change makes the

reporting requirements in this bullet consistent with the AOC.

¢ We also made minor changes to fix first use, tense, grammar, and removed redundant text

in the same sentence resulting from previous edits or red line/strike out.



AECOM

If you have any questions regarding this Work Plan, please contact Doug Simmons at 978-589-
3360 or Randy Kabrick at 919-239-7152.

Best regards,

Randy Kabrick, P.E., DEE Douglas E. Simmons, P.G.
Project Manager Remedial Investigation Manager
randy.kabrick@aecom.com doug.simmons@aecom.com

Enclosure: Newtown Creek RI/FS Work Plan (2 bound copies, 1 unbound copy, and 1 electronic
copy)

cc: Michael Mintzer, U.S. EPA (1 bound copy)
lan Beilby, P.E., NYSDEC (2 unbound copies and 1 electronic copy)
Newtown Creek Group
New York City
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Executive Summary

This Work Plan presents a comprehensive program to perform a Remedial Investigation (RI) and
Feasibility Study (FS) for Newtown Creek, a body of water located on the border of Brooklyn and
Queens in New York City (NYC), New York. The Study Area is defined as Newtown Creek, and its
tributaries (Dutch Kills, Maspeth Creek, Whale Creek, East Branch, and English Kills) having an
approximate 3.8-mile reach (Figure 1-1 and Figure 1-2) to the high water mark'. This work is
contemplated to be performed under an Administrative Order on Consent (AOC) between the
Respondents to this AOC and the United States Environmental Protection Agency (USEPA) in the
USEPA Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
program, commonly known as Superfund. This Work Plan is being submitted on behalf of the
Respondents to the AOC who are working cooperatively to comprehensively assess environmental
conditions in the Study Area.

The Newtown Creek area of Brooklyn and Queens has a history of extensive industrial development
stretching back to the 1800s. This development resulted in major reworking of the banks and channel
for drainage, industrial and municipal discharges, and use for navigation purposes. The channelizing
and deepening of Newtown Creek and its tributaries was largely completed to its current configuration
by the 1920s and 1930s. This historical development has resulted in changes in the nature of
Newtown Creek and its tributaries from a natural drainage condition to one that is largely governed by
engineered and institutional systems. Currently the predominant land uses around Newtown Creek
and its tributaries include industrial, manufacturing, transportation, and utility facilities. The majority of
land around Newtown Creek and its tributaries is designated by NYC as one of the City’s six
Significant Maritime and Industrial Areas (SMIAs) to support a future use as a functioning industrial
waterfront.

The RI/FS described in this Work Plan will be conducted following appropriate USEPA guidance
documents and applicable New York State Department of Environmental Conservation (NYSDEC)
guidance documents. The work described in this Work Plan is consistent with the requirements of
various USEPA guidance documents including but not limited to: Guidance for Conducting Remedial
Investigations and Feasibility Studies under CERCLA (USEPA, 1988) and Contaminated Sediment

' The Newtown Creek Superfund Site Study Area is described in the AOC as encompassing the body of water
known as Newtown Creek, situated at the border of the boroughs of Brooklyn (Kings County) and Queens
(Queens County) in the City of New York and the State of New York, roughly centered at the geographic
coordinates of 40° 42' 54.69” north latitude (40.715192°) and 73° 55' 50.74 west longitude (-73.930762°), having
an approximate 3.8-mile reach, including Newtown Creek proper and its five branches (or tributaries) known
respectively as Dutch Kills, Maspeth Creek, Whale Creek, East Branch, and English Kills, as well as the
sediments below the water and the water column above the sediments, up to and including the landward edge
of the shoreline, and including also any bulkheads or riprap containing the waterbody, except where no
bulkhead or riprap exists, then the Study Area shall extend to the ordinary high water mark, as defined in 33
CFR 8328(e), of Newtown Creek and the areal extent of the contamination from such area, but not including
upland areas beyond the landward edge of the shoreline (notwithstanding that such upland areas may
subsequently be identified as sources of contamination to the waterbody and its sediments or that such upland
areas may be included within the scope of the Newtown Creek Superfund Site as listed pursuant to Section
105(a)(8) of the CERCLA).
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Remediation Guidance for Hazardous Waste Sites (USEPA, 2005a). The proposed approach for the
program to complete the RI/FS for the Study Area is designed to be comprehensive and flexible. The
natural complexity of the physical, chemical, and biological processes active in the Study Area,
combined with the human dimension of the current and potential future uses of the Study Area, will
require that an adaptive management strategy be evaluated and developed as part of the FS.

This Work Plan is organized into nine sections and three appendices. Table 1-1 provides a list of
acronyms and abbreviations used in this Work Plan. Section 2 begins with a description of the
conceptual site model (CSM) as it is currently understood. The CSM provides a description of the
major environmental considerations in the Study Area, including sources, nature and extent of
impacts, fate and transport of chemicals in the environment, exposure pathways, and receptors. The
CSM will be used as a guide to identify information that needs to be researched and field sampling
efforts necessary to complete the RI/FS. The CSM will also be used as a tool throughout the RI/FS
and will be updated as new information is obtained.

The RI/FS will include risk assessments for both human health and ecological receptors. The
approaches to conducting these risk assessments are also presented in Section 2.

Section 3 presents the major components of the RI/FS program with an overview of the major tasks.
The approach to the RI/FS program includes two, or possibly more, primary phases of field
investigation and the associated evaluating and reporting steps. These primary phases of field work
include the Phase 1 RI Field Program, the Phase 2 RI Field Program, and the Baseline Ecological
Risk Assessment (BERA) Field Sampling Program. The Phase 1 RI Field Program considers
available pre-RI data and is focused on the collection of sediment samples, surface water samples,
ambient air samples, and groundwater samples, and completion of physical, biological, and shoreline
area surveys. The Phase 2 RI Field Program is focused on sampling significant contaminant loadings
to the Study Area as necessary to fill data gaps identified after the review of existing historical data for
the Study Area and based on Phase 1 Rl results. This phase of field work will include sampling of the
pipes, seeps, and, to the extent necessary to identify significant loadings of constituents of potential
concern (COPCs), nonpoint source stormwater and groundwater (using in-creek techniques and/or
land-based monitoring wells) and to the extent of available information, sources of such loadings to
the Study Area. Should an upland site ultimately require the installation of upland wells to fully
characterize the upland contaminant loadings, this characterization will be the subject of the process
outlined in AOC Section XI?, Paragraph 54.e and AOC Section XllI, Paragraph 58.b3). The BERA Field

2 AOC Section XI, Paragraph 54.e: “To the extent provided by the RI/FS Work Plan, if EPA or the Respondents
propose to install a groundwater monitoring well on a facility which is situated upland of Newtown Creek and
which is owned by or under the control of any of the Respondents, then such Respondent shall install such
groundwater monitoring well.”

% AOC Section XIl, Paragraph 58.b: “Notwithstanding Paragraph 58.a, if access is sought to any upland facility
situated outside of the Study Area which is not owned by or under the control of a Respondent, but which is
suspected to be a significant source of groundwater impact or discharge to the Study Area such that EPA or
Respondents propose to install a groundwater well or take other action is in connection with the RI/FS,
Respondents will identify the current facility owner or operator to EPA for further agency action. If the facility
owner cannot be identified, is no longer in existence, or fails or refuses to install any requested upland
groundwater well or to take such other actions, then the Respondents may, but will not be required to, install
such monitoring well or perform such action under this Settlement Agreement.”
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Sampling Program will collect the information necessary to complete the Ecological Risk Assessment
(ERA). The Rl will also include a Historical Data Review of the available historical data regarding
Study Area geology and hydrogeology and land use surrounding the Study Area; a Cultural
Resources Survey; a Screening Level Ecological Risk Assessment (SLERA); a BERA; a Human
Health Risk Assessment (HHRA); and modeling (hydrodynamic model, sediment transport model,
water quality/fate and transport model, and food web model). In addition, the major deliverables and
key decision points in the RI/FS program are discussed. A projected schedule and deliverables for
the program are also presented.

Section 4 presents the first phase of the Rl including specific strategies for sampling and analysis of
sediments, surface water, ambient air, and groundwater. The specific sampling anticipated to be
performed during this first phase of work is summarized in Table ES-1. Subsequent phases of the RI
will be presented in plans which will be developed, subject to USEPA’s review and approval, pursuant
to the AOC and this Work Plan.

The approach to the FS, which develops and evaluates remedial alternatives and assesses whether
they will meet the proposed remedial action goals and remedial action objectives (RAOs) for the Study
Area, is presented in Section 5.

During the RI/FS process, a substantial body of data will be collected that will require an organized
and quality-focused management system. Sections 6 and 7 describe how the data collected during
the RI/FS program will generally be managed, presented, and reported. Section 6 explains how
information will be reported to USEPA during the various phases of the RI/FS program. Section 7
discusses the data management system and methods of presentation.

In Section 8 of this Work Plan, the RI/FS program project management structure is presented,
including the roles of the members of the project team.

References consulted in the preparation of this Work Plan are included in Section 9.

Appendix A provides a list of USEPA guidance documents. Appendix B contains tables of identified
contaminated sites and other potentially relevant sites within the Newtown Creek watershed.
Appendix C presents the SLERA Approach.

Specific procedures for the Phase 1 Rl Field Program are compiled in a Field Sampling and Analysis
Plan (FSAP) and will be submitted separately along with a Quality Assurance Project Plan (QAPP), a
Health and Safety Plan (HASP), a Data Management Plan (DMP), and a Community Involvement
Plan (CIP). These supporting plans to the RI/FS will be prepared and submitted in accordance with
the AOC.
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Table ES-1
Sampling Summary
Number of Different Chemical Analyses
Total
Sampling number of QA/QC
Intervals Total For 25% non-QA/QC | Analytical Total
per Sampling Field For all of For 10% of| For Select Analytical Samples Analytical
Matrix Type of Sample/Test Locations Location Events Samples Samples Samples Samples Samples Samples (10%)b Samples
Ambient Air Analytical 29 1 1 29 2 -- -- -- 58 6 64
Analytical - High DO
Event® 127 1 1 127 8 5 - 1° 1,192 120 1,312
Surface Analytical - Low DO
Sediment Event® 34 1 1 34 - - - 1 34 3 37
Ecological
Macroinvertebrate® 34 1 2 68 - - - - - - -
Core
Sediment Analytical 95 7 1 665 7 5 1 12 5,673 568 6,241
Ecological 34 1 2 68 1 - - - 68 7 75
Surface Analytical 15 2 12 360 14 1 - - 5,130 513 5,643
Water
Current
Meter/Sedflume 5 1 1 5 -- -- -- -- -- - --
Totals 373 1,356 12,155 1,217 13,372
Notes:

e  This Table shows the sample matrices, number of sample locations per matrix, number of sample intervals and sampling events per location, number of field and quality control samples, and number of
analyses per sample. For the purpose of this overview table, the number of analytical samples is calculated by multiplying the number of field samples by the number of analyses and adding the quality
control samples (as ten percent of that total number).

. Groundwater samples are not included in this table; sampling locations will be determined as described in Section 4 of this Work Plan.

DO - Dissolved Oxygen
QA/QC — Quality Assurance/Quality Control

@ Geochronology at 17 locations (in core locations at 7 intervals).

® Applies to samples for analytical testing only; supplemental data analyses sample count for each matrix not included in estimate; high volume sampling will be considered after first three rounds of surface water
sampling; therefore, not included in surface water sample count.

¢ Locations co-located with surface sediment samples, however, locations represent a different sampling type and are included separately in the count of total locations. During the high DO benthic
macroinvertebrate sampling event, sediment samples will be collected for chemical analysis. During the low DO benthic macroinvertebrate sampling event, sediment samples will be collected for select analyses;
samples will be archived for potential additional analyses.

¢ Includes general chemical parameters that are key determinants of benthic community structure.

-- Not applicable

Remedial Investigation/Feasibility Study Work Plan, ES-4
Newtown Creek
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1.0 Introduction

This Work Plan presents a program to perform a Remedial Investigation (RI) and Feasibility Study
(FS) for Newtown Creek, a body of water located on the border of Brooklyn and Queens in New York
City (NYC), New York. The Study Area is defined as the portion of the Newtown Creek Superfund
Site that encompasses the body of water known as Newtown Creek, situated at the border of the
boroughs of Brooklyn (Kings County) and Queens (Queens County) in the City of New York and the
State of New York, roughly centered at the geographic coordinates of 40° 42' 54.69” north latitude
(40.715192°) and 73° 55' 50.74 west longitude (-73.930762°), having an approximate 3.8-mile reach,
including Newtown Creek proper and its five branches (or tributaries) known respectively as Dutch
Kills, Maspeth Creek, Whale Creek, East Branch and English Kills, as well as the sediments below the
water and the water column above the sediments, up to and including the landward edge of the
shoreline, and including also any bulkheads or riprap containing the waterbody, except where no
bulkhead or riprap exists, then the Study Area shall extend to the ordinary high water mark, as
defined in 33 CFR §328(e), of Newtown Creek, and the areal extent of the contamination from such
area, but not including upland areas beyond the landward edge of the shoreline (notwithstanding that
such upland areas may subsequently be identified as sources of contamination to the waterbody and
its sediments or that such upland areas may be included within the scope of the Newtown Creek
Superfund Site as listed pursuant to Section 105(a)(8) of the Comprehensive Environmental
Response, Compensation and Liability Act [CERCLA]) (Figure 1-1 and Figure 1-2). This work is
contemplated to be performed under an Administrative Order on Consent (AOC) between the
Respondents to the AOC and the United States Environmental Protection Agency (USEPA) in the
USEPA CERCLA program, commonly known as Superfund. This Work Plan is being submitted on
behalf of the Respondents to the AOC who are working cooperatively to comprehensively assess
environmental conditions in the Study Area.

The Respondents will perform the scope of work described in this RI/FS program Work Plan. It was
initially anticipated that an RI/FS for Newtown Creek would be performed under a Consent Decree
(CD) with the New York State Department of Environmental Conservation (NYSDEC); however, in a
January 2009 letter (Grannis, 2009) New York State requested to USEPA that Newtown Creek and its
tributaries be nominated for the National Priorities List (NPL). Subsequently, Newtown Creek was
added to the NPL in September 2010. This Work Plan is a revision of a draft work plan submitted to
NYSDEC in August 2007 (Anchor, 2007b) and revised and submitted to NYSDEC and the New York
State Office of the Attorney General (NYSAG) in March 2008 (ENSR, 2008). This version of the Work
Plan has been further revised to be compliant with CERCLA.

The work described in this Work Plan is consistent with the requirements of various USEPA guidance
documents including but not limited to: Guidance for Conducting Remedial Investigations and
Feasibility Studies under CERCLA (USEPA, 1988) and Contaminated Sediment Remediation
Guidance for Hazardous Waste Sites (USEPA, 2005a). In addition, USEPA Region 2’s Clean and
Green Policy (http://www/epa.gov/region02/superfund/green_remediation/) will be considered during
the performance of the RI/FS and in the analysis of alternatives in the FS. A more complete listing of
the applicable USEPA guidance documents is included in Appendix A. In addition, this Work Plan is
generally consistent with the requirements of the NYSDEC (2010) DER-10 Technical Guidance
Document (DER-10). The Work Plan has been prepared by AECOM Environment, an environmental
services company headquartered in Westford, Massachusetts. The proposed approach for the
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program to complete the RI/FS for the Study Area is designed to be comprehensive and flexible. The
natural complexity of the physical, chemical, and biological processes active in the Study Area,
combined with the human dimension of the current and potential future uses of the Study Area, will
require that an adaptive management strategy be evaluated and developed as part of the FS.

This Work Plan is organized into nine sections and three appendices. Table 1-1 provides a list of
acronyms and abbreviations used in this Work Plan. Section 2 begins with a description of the
conceptual site model (CSM) as it is currently understood. The CSM provides a description of the
major environmental considerations in the Study Area, including sources, nature and extent of
impacts, fate and transport of chemicals in the environment, exposure pathways, and receptors. The
CSM will be used as a guide to identify information that needs to be researched and the field sampling
efforts necessary to complete the RI/FS. The CSM will also be used as a tool throughout the RI/FS
and will be updated as new information is obtained. Any updates to the CSM will be subject to
USEPA's review and approval, pursuant to the AOC.

Section 3 presents the major components of the RI/FS program with an overview of the major tasks.
The approach to the RI/FS program includes two, or possibly more, primary phases of field
investigation and the associated evaluating and reporting steps. These primary phases of field work
include the Phase 1 RI Field Program, the Phase 2 RI Field Program, and the Baseline Ecological
Risk Assessment (BERA) Field Sampling Program. The Phase 1 RI Field Program considers
available pre-RI data and is focused on the collection of sediment samples, surface water samples,
ambient air samples, and groundwater samples, and completion of physical, biological, and shoreline
area surveys. The Phase 2 RI Field Program is focused on sampling significant contaminant loadings
to the Study Area as necessary to fill data gaps identified after the review of existing historical data for
the Study Area and based on Phase 1 Rl results. This phase of field work will include sampling of the
pipes, seeps, and, to the extent necessary to identify significant loadings of constituents of potential
concern (COPCs), nonpoint source stormwater and groundwater (using in-creek techniques and/or
land-based monitoring wells), and to the extent of available information, sources of such loadings to
the Study Area. Should an upland site ultimately require the installation of upland wells to fully
characterize the upland contaminant loadings, this characterization will be the subject of the process
outlined in AOC Section XI*, Paragraph 54.e and AOC Section XllI, Paragraph 58.b°. The BERA Field
Sampling Program will collect the information necessary to complete the Ecological Risk Assessment
(ERA). The Rl will also include a Historical Data Review of the available historical data regarding
Study Area geology and hydrogeology, and land use surrounding the Study Area; a Cultural

4 AOC Section XI, Paragraph 54.e: “To the extent provided by the RI/FS Work Plan, if EPA or the Respondents
propose to install a groundwater monitoring well on a facility which is situated upland of Newtown Creek and
which is owned by or under the control of any of the Respondents, then such Respondent shall install such
groundwater monitoring well.”

® AOC Section XII, Paragraph 58.b: “Notwithstanding Paragraph 58.a, if access is sought to any upland facility
situated outside of the Study Area which is not owned by or under the control of a Respondent, but which is
suspected to be a significant source of groundwater impact or discharge to the Study Area such that EPA or
Respondents propose to install a groundwater well or take other action is in connection with the RI/FS,
Respondents will identify the current facility owner or operator to EPA for further agency action. If the facility
owner cannot be identified, is no longer in existence, or fails or refuses to install any requested upland
groundwater well or to take such other actions, then the Respondents may, but will not be required to, install
such monitoring well or perform such action under this Settlement Agreement.”
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Resources Survey; a Screening Level Ecological Risk Assessment (SLERA); a BERA; a Human
Health Risk Assessment (HHRA); and modeling (hydrodynamic model, sediment transport model,
water quality/fate and transport model, and food web model). In addition, the major deliverables and
key decision points in the RI/FS program are discussed. A projected schedule and deliverables for
the program are also presented.

Section 4 presents the first phase of the R, including specific strategies for sampling and analysis of
sediments, surface water, ambient air, and groundwater.

The approach to the FS, which develops and evaluates remedial alternatives and assesses whether
they will meet the proposed remedial action goals and remedial action objectives (RAOs) for the Study
Area, is presented in Section 5.

During the RI/FS process, a substantial body of data will be collected that will require an organized
and quality-focused management system. Sections 6 and 7 describe how the data collected during
the RI/FS program will generally be managed, presented, and reported. Section 6 explains how
information will be reported to USEPA during the various phases of the RI/FS program. Section 7
discusses the data management system and methods of presentation.

In Section 8 of this Work Plan, the RI/FS program project management structure is presented,
including the roles of the members of the project team.

References consulted in the preparation of this Work Plan are included in Section 9.

Appendix A provides a list of relevant USEPA CERCLA guidance documents. Appendix B contains
tables of identified contaminated sites and other potentially relevant sites within the Newtown Creek
watershed. Appendix C presents the SLERA Approach.

Specific procedures for the Phase 1 Rl Field Program are compiled in a Field Sampling and Analysis
Plan (FSAP) and will be submitted separately along with a Quality Assurance Project Plan (QAPP), a
Health and Safety Plan (HASP), Data Management Plan (DMP), and a Community Involvement Plan
(CIP). These supporting plans to the RI/FS will be prepared and submitted in accordance with the
AOC.

In addition to these plans, the Respondents may propose supplemental work plans to address
potential removal actions, as necessary, at any time in the RI/FS process.

1.1  Study Area Background

The Newtown Creek area of Brooklyn and Queens has a history of extensive industrial development
stretching back to the 1800s. This development resulted in major reworking of the banks and channel
for drainage and navigation purposes. The channelizing and deepening of Newtown Creek and its
tributaries was largely completed to its current configuration by the 1920s and 1930s (NYCDEP,
2007a). This historical development has resulted in changes in the nature of the Newtown Creek and
its tributaries from a natural drainage condition to one that is largely governed by engineered and
institutional systems. Based on the current zoning around Newtown Creek and its tributaries, the
current predominant land use includes industrial, manufacturing, transportation, and utility facilities
(Figure 1-3).
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The first survey of Newtown Creek was completed by Dutch explorers in 1613-1614, and the Dutch
acquired the area from the local Mespatches tribe shortly thereafter. Initially, the Newtown Creek area
was used primarily for agriculture, but following the Revolutionary War, it became industrialized with
glue and tin factories, rope works, tanneries, and the Sampson Oil Cloth Factory operating along
Newtown Creek and its tributaries. There was a shift to shipbuilding in the Pre-Civil War Period.
Following the Civil War, textile manufacturing and oil refining replaced shipbuilding along Newtown
Creek and its tributaries. Newtown Creek was home to the first kerosene refinery and the first modern
oil refinery in the United States, paving the way for the area to become the most industrialized in the
United States by the 1900s. With industry came the establishment of the Long Island Railroad Hub
(1861), the Queensboro Bridge (1909), and the Interborough Rapid Transit (IRT) subway line (1917).
Many of the industries in the Newtown Creek area discharged waste directly into Newtown Creek and
its tributaries; upland spills of waste also eventually seeped into Newtown Creek and its tributaries.
Following World War Il, transport of raw materials and finished goods shifted from waterways to
highways and the industrial activities along Newtown Creek and its tributaries declined. By the early
1980s the historical industrial activities had generally ceased along Newtown Creek and its tributaries
and were replaced by industries such as cement plants, scrap yards, a construction supply company,
bulk storage terminal, and liquid natural gas storage.

In the mid to late 1800s sewer lines that discharged into Newtown Creek and its tributaries were
constructed. The lines in Queens were connected to the Bowery Bay Wastewater Treatment Plant
(WWTP), which went on line in 1938, and the lines in Brooklyn were connected to the Newtown Creek
WWTP, which went on line in 1967. Both sewer systems include combined sewer overflows (CSOs)
that periodically discharge primarily stormwater mixed with sanitary sewage into Newtown Creek and
its tributaries during certain wet weather events.

Table 1-2 provides a preliminary timeline of the development around Newtown Creek and its
tributaries. Additional background and history information will be developed as part of the Historical
Data Review (see Section 3.2.1) to provide more details on the timelines associated with the various
industrial and municipal activities occurring in or near the Study Area and the potential contaminants
associated with these activities.

1.2  Significant Maritime Industrial Area

Newtown Creek and its tributaries have a long tradition of maritime use extending back to the 1800s.
This maritime use continues today. The majority of the area surrounding the Study Area is designated
by NYC as one of the City’s six Significant Maritime and Industrial Areas (SMIA), see Figure 1-4. The
New York City Comprehensive Waterfront Plan (NYC Department of City Planning, 1992) and the
New York City New Waterfront Revitalization Program (NYC Department of City Planning, 2002)
describe SMIAs as areas where the City wants to support a future use as a functioning industrial
waterfront. Specifically, the New York City Comprehensive Waterfront Plan (NYC Department of City
Planning, 1992) states that the “[flundamental objectives of the waterfront plan are to facilitate and
encourage water dependent uses and to ensure the retention of sufficient manufacturing-zoned land
to accommodate future needs.” As part of the SMIA classification, the majority of the uplands
adjacent to the Study Area are zoned M3-1, or heavy industrial. This relatively large area of heavy
industrial zoning surrounding the Study Area provides sufficient industrial land to support a working
waterfront. NYC’s designation of the Study Area as a SMIA reflects NYC’s determination that the
anticipated future uses of surrounding property include maritime industrial uses as well as other
compatible industrial uses.
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1.3 RI/FS Goals and Objectives

The goal of the RI/FS is to conduct a scientifically sound, comprehensive investigation of the Study
Area following the appropriate USEPA and NYSDEC guidance documents and the principles outlined
in the USEPA Contaminated Sediment Remediation Guidance for Hazardous Waste Sites (USEPA,
2005a) for the purpose of providing the basis for sound scientifically-based decisions on the future
condition of the Study Area. The following specific objectives have been established to achieve this
goal.

1. Identify, quantify, and understand the vertical and horizontal distribution of COPCs in
sediment and surface water, and other constituents and stressors that may impact the
ecology and quality of the Study Area sediment, water, and biota. This will include a
complete characterization of all substances in the Study Area, notwithstanding whether the
initial release included petroleum or any other substance. The synergistic relationships
among substances will be considered to the extent necessary for such characterization.

2. Identify and quantify ongoing significant loadings of COPCs and, to the extent of the available
information, sources of such loadings to the Study Area surface water, sediments,
groundwater, and biota. In the case of ongoing upland sources, refer future investigation of
sources to the appropriate regulating agency (i.e., the USEPA, the NYSDEC, or the NYC
Department of Environmental Protection [NYCDEP]). For more details on evaluation of
upland sources, see Section 3.2.4. As stated in USEPA Contaminated Sediment
Remediation Guidance for Hazardous Waste Sites (USEPA, 2005a), sources of contaminants
to sediments must be controlled early and if recontamination is likely to occur, then sources
should be controlled prior to establishing end points and prior to the implementation of
sediment remedies. Therefore, it is important to identify and control significant sources of
contaminants to the Study Area, prior to implementing an effective remedy.

3. Understand the key geomorphological, chemical, and biological processes affecting the
stability of sediments and the fate, transport, and bioavailability of COPCs.

4. Identify complete and reasonably potentially complete (considering the urban nature of the
Study Area and the impact of future contaminant loadings on the ecology and quality of the
Study Area) exposure pathways and identify potential current and future human health and
ecological risks posed by the COPCs present in the Study Area.

5. ldentify and evaluate potential remedial actions that provide meaningful risk reduction and
provide the highest, best possible use of the Study Area, and that also consider the urban
nature of the Study Area and the impact of future contaminant loadings on the ecology and
quality of the Study Area.

1.4 Phased Investigation Approach

The proposed approach for completion of the RI/FS includes phasing of field investigations and
associated evaluations and reporting. Per USEPA CERCLA Guidance (1988, Section 1.4.2), “field
sampling should be phased so that the results of the initial sampling efforts can be used to refine
plans developed during scoping to better focus subsequent sampling efforts. Data quality objectives
(DQOs) are revised as appropriate based on an improved understanding of the site to facilitate a more
efficient and accurate characterization of the site and, therefore, achieve reductions in time and cost.”
The DQO process is described in Guidance on Systematic Planning Using the Data Quiality
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Objectives Process (USEPA, 2006). The proposed approach includes two, or possibly more, primary
phases of field investigation and the associated evaluating and reporting steps, as described below.

e Phase 1 RI Field Program — The Phase 1 RI Field Program considers available pre-RI data and
proposes collection of sediment, surface water, ambient air, and groundwater samples, and
completion of physical, biological, and shoreline area surveys. This phase of work is intended
to generally characterize the physical properties of the Study Area, identify areas of interest or
significant features for future sampling during the Phase 2 RI Field Program or the BERA Field
Sampling Program and characterize the nature and extent of COPCs in sediment and surface
water. The ambient air sampling will evaluate baseline concentrations of specific airborne
chemicals for current conditions, measure the level of ambient air concentrations that would be
experienced within the breathing zone, in or adjacent to the Study Area, and estimate the
portion of the measured concentrations that are potentially attributable to the Study Area and its
shoreline. Groundwater samples will be collected to identify significant loadings of COPCs and,
to the extent of the available information, sources of such loadings to the Study Area.

e Historical Data Review — This data review will be conducted prior to and concurrent with the
Phase 1 RI Field Program. It will include an evaluation of the available historical data regarding
geology, hydrogeology, and land use with the purpose of identifying sources of significant
loadings of COPCs, and to the extent of the available information, sources of such loadings,
that may impact Study Area biota, sediments, and surface water through groundwater
discharge and point and nonpoint source discharges.

e SLERA and BERA Problem Formulation — These activities will be conducted concurrently with
the Phase 1 RI Field Program using existing (pre-Phase 1) data and will incorporate the
Phase 1 RI Field Program habitat survey and biological surveys. The SLERA and the BERA
Problem Formulation are intended to be combined into one document. This document will be
produced following a BERA Workshop where preliminary SLERA results and a BERA Problem
Formulation outline will be discussed in detail with USEPA. These activities will be conducted
prior to the completion of the BERA Work Plan to allow identification of data gaps that will be
addressed in the BERA Field Sampling Program.

e Phase 2 RI Field Program — The Phase 2 RI Field Program will be completed following the
review of historical data, e.g., existing reports on upland properties (including geology and
hydrogeology), information on pipe discharges, and observations of pipe discharges, seeps,
and nonpoint source stormwater flow in the Study Area. Phase 1 Rl Field Program data (e.g.,
results of shoreline survey and groundwater sampling) will be incorporated into the design of the
Phase 2 RI Field Program. This phase of work will include sampling of the pipes, seeps, and, to
the extent necessary to identify significant loadings of COPCs, nonpoint source stormwater and
groundwater (using in-creek techniques and/or land-based monitoring wells). Should an upland
site ultimately require the installation of upland wells to fully characterize the upland
contaminant loadings, this characterization will be the subject of the process outlined in Work
Plan Section 3.2.4 and AOC Section XIl, Paragraph 54.e and AOC Section XlI, Paragraph 58.b.
The objective of this phase of work is to complete the identification of ongoing sources of
significant loadings of COPCs, and to the extent of the available information, sources of such
loadings, to the Study Area.

Specifically, the Phase 2 RI Field Program is intended to identify significant contaminant
loadings from point and nonpoint source discharges to the Study Area (including groundwater)
having potential significant impact on the implementation of an effective remedy. l|dentification
of sources of significant contaminant loadings will use a multiple-lines-of-evidence approach
consisting of: (1) information obtained from the aforementioned Historical Data Review, (2)
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Phase 1 RI Field Program data obtained from the shoreline survey and sampling of various
media, and (3) Phase 2 RI Field Program in-creek assessment methodologies (including use of
a Trident Probe, or similar sampling technology and/or groundwater monitoring wells).
Additionally, the Phase 2 RI Field Program will include collection of physical and/or chemical
data to fill data gaps identified at the end of the Phase 1 Rl Field Program and will include the
collection of the data needed to support the HHRA.

e BERA Field Sampling Program — The BERA Field Sampling Program will rely on pre-RI data
and the initial findings of the Phase 1 RI Field Program, including the findings of the habitat
survey, to focus ecological data collection to the appropriate locations, and the results of the
SLERA and of the BERA Problem Formulation. This phase of field work will focus on collecting
the information necessary to complete the ERA.

e RIReporting — The results of the RI data collection activities will be summarized in several
reports. A Phase 1 Rl Interim Data Report will be prepared prior to the midpoint of the Phase 1
RI Field Program to summarize the results of the surveys performed (bathymetric, side-scan
sonar, and magnetic surveys; aerial photography survey; and shoreline assessment) and the
Historical Data Review information obtained up to that point in time, including the groundwater
assessment. This interim data report will serve as the basis to identify potential significant
loadings of COPCs and, to the extent of the available information, sources of such loadings to
the Study Area for consideration of Phase 1 Rl in-creek and/or land-based sampling. The
results of the Phase 1 RI Field Program will be summarized in the Phase 1 RI Data Summary
Report. As needed, additional interim data reports will be prepared during the various phases
of Rl field work. The combined results from the Phase 1 and Phase 2 Rl Field Programs will be
summarized in the RI Report.

e BERA - The BERA will rely on the results of the Phase 1 and Phase 2 RI Field Programs, the
BERA Field Sampling Program, and the food web modeling (as described in Section 2.3.1.4).

e HHRA - The HHRA will be outlined for discussion and comment by USEPA in the Pathway
Analysis Report (PAR-HHRA). The PAR-HHRA will include the HHRA CSM and details of
exposure and toxicity data to ensure the approach for the HHRA is acceptable to USEPA. The
HHRA will involve a review of sampling data for environmental media associated with the Study
Area collected during the Phase 1 RI, Phase 2 RI, and BERA field programs and will also rely
on the results of the food web modeling (as described in Section 2.3.1.4).

e FS Field Program — The FS Field Program, if necessary, will be scoped following the
completion of the RI, ERA, and HHRA. This phase of field work will provide the information
needed to complete the FS and may include additional sediment sampling in select areas of the
Study Area for specific constituents, sediment sample collection to refine volumes for
remediation areas, and treatability tests for candidate remedial technologies.

The field programs of the RI/FS are not intended to be completed sequentially, but will be scheduled
and implemented as information is obtained to enable execution of the field programs and as USEPA
approval of field program scope is obtained.

1.5 Federal and State Agencies’ Involvement

This Work Plan will be conducted under an AOC with USEPA. Other agencies including NYSDEC,
United States (US) Fish and Wildlife Service, National Oceanographic and Atmospheric
Administration (NOAA), and New York State Department of Health (NYSDOH) will review appropriate
documents and provide comments to USEPA.
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During the course of the investigation, permits to perform the work may be required from various
government organizations including the US Army Corps of Engineers (USACE) and the NYCDEP.

1.6 Community Involvement

Community involvement is a critical component of the RI/FS program. The Respondents will work
with USEPA to develop and implement an effective community relations program. This program will
be summarized in a CIP. Because the Study Area is in a highly urbanized setting, efforts at
communication with the community will need to account for the large and varied number of
stakeholders and include frequent updates to the community on progress of the work described in this
Work Plan and other relevant activities.
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Table 1-1

List of Acronyms and Abbreviations

Acronym
°C

Ha/kg
ug/L
ug/m®
pm
1,1,1-TCA
1,2-DCE
137CS
210Pb
Be

ACI

AFS
ALM
AOC
ARAR
AST
ASTM
ATSDR
AVS
AWQC
BAZ
BCP

BERA
CARP

CBS
CD

CERCLA
CFR
CIP

CLP
cm

cm/s
CMB
CoC
COPC
COPEC
CRS
CSF
CSM
CSO
DER-10

Description

Degrees Celsius
Micrograms per Kilogram
Micrograms per Liter
Micrograms per Cubic Meter
Micron
1,1,1-Trichloroethane
1,2-Dichloroethene
Cesium-137

Lead-210

Beryllium-7

Analog Control Interface

Air Facility System

Adult Lead Model
Administrative Order on Consent

Applicable or Relevant and Appropriate Requirement

Aboveground Storage Tank
American Society for Testing and Materials

Agency for Toxic Substances and Disease Registry

Acid-Volatile Sulfide
Ambient Water Quality Criteria
Biologically Active Zone

Brownfield Cleanup Program
Baseline Ecological Risk Assessment

Contaminant Assessment and Reduction Project

Chemical Bulk Storage
Consent Decree

Comprehensive Environmental Response, Compensation, and Liability Act

Code of Federal Regulations
Community Involvement Plan

Contract Laboratory Program
Centimeter

Centimeters per Second

Chemical Mass Balance

Constituent of Concern

Constituent of Potential Concern
Constituent of Potential Ecological Concern
Cultural Resources Survey

Cancer Slope Factor

Conceptual Site Model

Combined Sewer Overflow

DER-10 Technical Guidance Document

Remedial Investigation/Feasibility Study Work Plan,

Newtown Creek

1-9
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Table 1-1

List of Acronyms and Abbreviations

Acronym
DGPS

DMP
DO

DOC
DQO
DRO
ECL
EIS
EPC
EPCRA
ERA
ERP
ESA
ESI
FEMA
FOIL
FPOW
FS
FSAP
fit
FWRIA
GC/ECD
GC/MD
GCIMS
GIS
GRA
HASP
HDPE
HEAST
HHRA
HI
HRMS
HRS
ICP
ICS
IEUBK
IPP

IRM
IRT

IUR
LCS/LCSD
LL

Description

Differential Global Positioning System

Data Management Plan

Dissolved Oxygen

Dissolved Organic Carbon

Data Quality Objective

Diesel Range Organics

Environmental Conservation Law
Environmental Impact Statement

Exposure Point Concentration

Emergency Planning and Community Right-To-Know Act
Ecological Risk Assessment

Environmental Restoration Program
Endangered Species Act of 1973

Expanded Site Inspection

Federal Emergency Management Agency
Freedom of Information Law

Former Pratt Oil Works

Feasibility Study

Field Sampling and Analysis Plan

Feet

Fish and Wildlife Resources Impact Analysis
Gas Chromatograph/Electron Capture Detector
Gas Chromatographic/Multi-Detector Detection
Gas Chromatography/Mass Spectrometry
Geographic Information System

General Response Actions

Health and Safety Plan

High Density Polyethylene

Health Effects Assessment Summary Tables
Human Health Risk Assessment

Hazard Index

High Resolution Mass Spectrometer

Hazard Ranking System

Inductively Coupled Plasma

Interference Check Sample

Integrated Exposure Uptake Biokinetic Model for Lead in Children
Industrial Pretreatment Program

Interim Remedial Measure

Interborough Rapid Transit

Inhalation Unit Risk

Laboratory Control Sample/Laboratory Control Sample Duplicate
Liquid Limit

Remedial Investigation/Feasibility Study Work Plan,

Newtown Creek

AZCOM
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Table 1-1

List of Acronyms and Abbreviations

Acronym
LNAPL

LNG
LQG

m

MDL

MG
mg/kg
mg/L
MGP
MLLW
MLW
MOSF
MS/MSD
MTA
MTA
NADS83
NAVD
NFRAP
ng/kg
ng/L
NHPA
NOAA
NPL
NRWQC
NTU

NWI

NYC
NYCDEP
NYCDPR
NYCRR
NYSAG
NYSDEC
NYSDOH
NYSDOT
OCR
OSHA
ou6

PA

PAH
PAR-HHRA
PBS
PCB

Description

Light Non-aqueous Phase Liquid

Liquefied Natural Gas

Large Quantity Generators

Meter

Method Detection Limit

Million Gallons

Milligrams per Kilogram

Milligrams per Liter

Manufactured Gas Plant

Mean Lower Low Water

Mean Low Water

Major Oil Storage Facilities

Matrix Spike/Matrix Spike Duplicate

Metropolitan Transportation Authority
Metropolitan Transportation Authority

North American Datum of 1983

North American Vertical Datum

No Further Remedial Action Planned

Nanograms per Kilogram

Nanograms per Liter

National Historic Preservation Act

National Oceanic and Atmospheric Administration
National Priorities List

National Recommended Water Quality Criteria
Nephelometric Turbidity Units

National Wetland Inventory

New York City

New York City Department of Environmental Protection
New York City Department of Parks and Recreation

New York Codes, Rules and Regulations
New York State Attorney General

New York State Department of Environmental Conservation
New York State Department of Health

New York State Department of Transportation
Optical Character Recognition

Occupational Safety and Health Administration
Operable Unit 6

Preliminary Assessment

Polycyclic Aromatic Hydrocarbon

Pathway Analysis Report

Petroleum Bulk Storage

Polychlorinated Biphenyl

Remedial Investigation/Feasibility Study Work Plan,

Newtown Creek

AZCOM

June 2011



Table 1-1
List of Acronyms and Abbreviations

Acronym Description

pCilg Picocurie/gram

PDRC Phelps Dodge Refining Corporation

pg/L Picograms per Liter

PI Plasticity Index

PID Photoionization Detector

PL Plastic Limit

POC Particulate Organic Carbon

POM-SPE Polyoxymethylene-Solid Phase Extraction
POSO Project On-Site Safety Officer

PPE Personal Protective Equipment

PPRTV Provisional Peer Reviewed Toxicity Value
ppth Part per Thousand

PRP Potentially Responsible Party

PUF Polyurethane Foam

QA Quality Assurance

QA/QC Quality Assurance/Quality Control

QAO Quality Assurance Officer

QAPP Quality Assurance Project Plan

QC Quality Control

QL Quantitation Limit

RAGS Risk Assessment Guidance for Superfund
RAL Remedial Action Level

RAO Remedial Action Objective

RCRA Resource Conservation and Recovery Act
RfC Reference Concentration

RfD Reference Dose

RI Remedial Investigation

RI/FS Remedial Investigation/Feasibility Study
ROD Record of Decision

RSL Regional Screening Level

SDG Sample Delivery Group

SEM Simultaneously Extractable Metals

SIU Significant Industrial User

SLERA Screening Level Ecological Risk Assessment
SMDP Scientific/Management Decision Point
SMIA Significant Maritime Industrial Area
SOCONY Standard Oil Company of New York

SOP Standard Operating Procedure

SPDES State Pollutant Discharge Elimination System
SSC Suspended Sediment Concentrations
SSD Species Sensitivity Distribution

SSP State Superfund Program

Remedial Investigation/Feasibility Study Work Plan,
Newtown Creek 1-12
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Table 1-1

List of Acronyms and Abbreviations

Acronym
SuU

svoc
TAGM
TAL
TBC
TBD
TCE
TCL
TCLP
DS
TIC
TMDL
TOC
TOGS
TPH
TRI
TSS
uCL
UFP
us
USACE
USCG
USCS
USEPA
USFWS
USGS
uST
VCP
voc
WWTP

Description
Standard Unit
Semivolatile Organic Compound

Technical and Administrative Guidance Memorandum

Target Analyte List

To Be Considered

To Be Determined

Trichloroethene

Target Compound List

Toxicity Characteristic Leaching Procedure
Total Dissolved Solids

Tentatively Identified Compound

Total Maximum Daily Load

Total Organic Carbon

Technical & Operational Guidance Series
Total Petroleum Hydrocarbons

Toxic Release Inventory

Total Suspended Solids

Upper Confidence Limit

Uniform Federal Policy

United States

United States Army Corps of Engineers
United States Coast Guard

United Soil Classification System

United States Environmental Protection Agency
United States Fish and Wildlife Service
United States Geological Survey
Underground Storage Tank

Voluntary Cleanup Program

Volatile Organic Compound

Wastewater Treatment Plant

Remedial Investigation/Feasibility Study Work Plan,

Newtown Creek
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Table 1-2

Timeline of Newtown Creek Area Development

AZCOM

Decade <1820s | 1830s [ 1840s [ 1850s [ 1860s [ 1870s [ 1880s [ 1890s [ 1900s [ 1910s [ 1920s [ 1930s [ 1940s [ 1950s [ 1960s [ 1970s [ 1980s [ 1990s [ 2000s Current Status
) |[NCREASING INDUSTRIALIZATION ) _ DECREASING INDUSTRIALIZATION /)
Agricultural Use |1834-Whale oil 1850s - Newtown 1866-First By 1870s-more than As of 1890s-Typical |By 1900s-Newtown [By 1912, Newtown |1928-MGP and 1931-Crankcase oil |1942 to 1944 1952-Greenpoint 1966-Brooklyn 1980s-BCF Oil Site Current use: cement plant,
refining established Creek is an Operations at Laurel (50 oil refineries industries present: Creek is a key Creek is reportedly  |coking operation refining began at Alcoa/Federal Energy Center ended |Refinery ceased used for petroleum scrap yard, beverage
established industrial |Hill Site established in Oil refineries, industrial artery to "the busiest avenue |started at Greenpoint |Quanta Resources [Defense Plan Corp |use as MGP Site operating, distribution distributer, construction
8 center 1867-First oil refinery |Newtown Creek Area petrochemical plants, |New York City, more |of water traffic of not |Energy Center Site Maspeth 90 acre demolished the 1983-Laurel Hill Site supply company, ice
= 1854-First kerosene fertilizer and glue than 500 enterprises |greater length in the 1933-Petroleum plant, ceased in refinery and sold discontinued manufacturer
S refinery factories, copper- lining Newtown Creek|world" with roughly 5 distribution facility 1944. Later New significant portions operations
= smelting and fat- and its tributaries million tons per year established on BCF |York Navel Shipyard. of property.
(8] rendering plants, shipped through its Qil Site 1948-Commerce Portions of the
< sugar refineries, waters begins diverting from refinery used for
< shipbuilders, hide Newtown Creek and petroleum bulk fuel
= tanning plants, its tributaries storage
b canneries, sawmills,
=} paint works, lumber
© and coal yards
k=
DREDGING FOR NAVIGATION AND FILLING OF MAINTENANCE DREDGING AND
————— — ) —
ADJACENT STREAMBANKS TO CREATE USABLE LAND FILLING OF ADJACENT STREAMBANKS
Relatively 1844-Landfilling of 1863-Earliest 1880-First record of |1890-Additional 1919 to 1930- 1931-Newtown Creek|1943-Dutch Kills 1950-Two 1961-Maintenance [1971-Maintenance No maintenance dredging
shallow estuary areas along Newtown available bathymetric dredging (17,000 dredging (87,804 cy) Navigation channel  |mouth dredged obstructions removed [maintenance dredging (38,120 |dredging (84,044 cy) since 1974. NYCDEP
with numerous Creek and its map-relatively cy) 1893-Additional depth increased to 23((37,246 cy) and in two events dredging events cy) 1974-Maintenance proposed to perform
12} fringing tributaries initiated shallow channel 1882-Dredging dredging (91,981 cy) feet MLLW, turning [Mussel Island area |(unknown volumes) |(146,552 and 80,546 (1964-Maintenance |dredging (32,127 cy) maintenance dredging of
g marshes and and continued until approximately 8 to 11 (52,000 cy) 1894 to 1895- basin at former dredged in two 1945-Maintenance |cy) dredging (27,768 the mouth of Newtown
= side channels; late 1800s feet below MLLW 1884 - Dredging Additional dredging Mussel Island events (128,297 and |dredging (19,244 cy) |1952-Maintenance |cy) Creek and Whale Creek to
E natural stream immediately adjacent (51,468 cy) (72,400 cy and 150 constructed. 108,592 cy) 1946-Maintenance  |dredging event allow sludge barge access
[ draining to the Village of 1887-Additonal tons boulders) 1921 to 1922- 1932-Three dredging |dredging (103,910 (63,387 cy) to the Newtown Creek
= uplands of Laurel Hill, with dredging (85,569 cy) [1896-Additional Dredging (409,828  |events (167,328 cy, |cy) 1954-Dredging event WWTP.
< Western Long considerable 1889-Additional dredging (1,016,845 cy) 900 cy and unknown) |1947-Maintenance  |(60,000 cy) and
< Island shoreline dredging (120,000 cy) 1923-Dredging 1932 to 1933-Two dredging (35,303 cy) |additional land filling
&) development and cy) 1899-125 foot-wide (192,371 cy) dredging events 1956-Maintenance
) developing bulkhead by 18 foot deep 1924-Additional land |(150,889 cy and dredging (10,200 cy)
> construction MLLW navigation filling unknown) 1958-Maintenance
-DC_ channel established 1928 to 1929- 1937-Two dredging dredging (44,003 cy)
Maintenance events (unknown and
dredging (76,098 cy) (108,255 cy)
— SEWER SYSTEM DEVELOPMENT AND NONPOINT SOURCE l I:> COMBINED SEWER SYSTEM IMPROVEMENTS AND
DISCHARGES DECREASING NONPOINT SOURCE DISCHARGES
1866-First discharge 1909-