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V. LEGo\L RESPONSIBILITY OF P.\RTIES FOR EPA COSTS 

AND CLEANUP i\CTIVITIES 

Statement by 
Jamie W, Katz 

Good morning, My name h Jamie w. Katz , I am an attorney with 

the EP-' Region I Office of Regional Counsel in Boston. 1 am the 

lead federal attorney worllting on the Davie Liquid Waate Site 

case. I have o~.lready apoken with uny of you, and I appreciate 

the coopentiol"' you have shown. I look forward to working with 

you to resolve the hauea ahee.d of ua concerning the involveiHnt 

of potentially reaponaible parties in the treatiMnt and dhpoaal 

of drUII.a at the Bite, •• well aa the re•dlal effort which will 

occur later. 

In thla aeg•nt of the presentation, I will dlacuaa five legal 

~~attara. Initially, J want to describe how Superfund beca• 

enoaaect legally on the Olivia Liquid 111ate Site. Next, I will 

diecu•• the liability of reeponlible partie• under CERCLA for 

COite incurred by EPA in the cleanup proceaa on the Site. Third, 

I will eddreaa EPA'• legal poaition concerning the nature of the 

liability of reaponllble partie• under CERCLA. Fourth, I will 

dhcual the theoriea of liability other than CERCLA that define 

reeponaible parties vith reapect to the navis Liquid Waate Site. 

rinally, I vill dhcuaa the involve!Mnt of r e apondble partie• 

in any further site re"'ledi•l activities that uy be required. 
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SUPERFUND INVOLVEI1ENT AT DAVIS LIQUID WAST! SITE 

Aa 1101t of you know, the Superfund law, CERCLA, vas paaaed in 

1980 to provide the funds and the legal authority for EPA to 

becOI'le involved in the cleanup of deteriorating or abandoned 

hazardous wste facilities. As a first atep in deciding which 

dtea to clean up, EPA, in October 1981 , haued an interi11 lht 

of 115 priority hanrdoua waate Bites for Superfund aeliatanca, 

purauant to CERCLA nos (8). That aection raquiraa the Agency 

to deten1ina which ralaaaas or threatened relaaaaa of cont.•in•nta 

are occurring. 

C&JtCLA raquiraa the priority of the aitaa to be blued upon the 

ralati,. rhlit or danger to the public health or welfare or to 

the anvironMnt. Thh rialit ••••••••nt takaa into account the 

population at riak, the henrd potential of the henrdoua aubatancea, 

the potential for conteaination of drinking water auppliaa, and 

certain other factora. Tha Davia Liquid aata Site VIII placed 

on the intari• Nation.l Priority Liat in June, 1982. Aa a raault, 

the Site beca• eligible for EPA Superfund involva•nt in the 

lite cleanup activitiaa. J. Cooperative Agreeaant with the State 

of 1tho4e Iahnd to perfor11 an RI/PS waa aigned in June, 1982. 

In October of 1984, !Po\1 1 involve•ent vith the Site continued 

when the Agency beca'lle the lead agency in the cleanup operation. 

John Gallagher has deecribed the background and the autua of 

the cleanup effort. 
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RESPONSIBLE PARTIES UNDER CERCLA 

For all aspects of the Site investi;ation and cleanup, S 107 of 

C!RCLo\ provides for recovery from responsible parties of all reaponae 

coats incurred by the u.s. Government or a State that are not 

incondatent 11ith the National Contingency Plan. 

Aa a011e of you know, the Superfund ie a rotating fund, intially 

funded by a combinat1on of oeneral tax revenues and a apechl 

tax on certain cherdcal manufacturers. The aaount of •oney 

that the Superfund h inithlly authorised to accullulate, S1.6 

billion, h far leas than the cleanup coats for the uny ha1ardoua 

waste altea tltroughout the coun·try. Ttlerefore, Conoreaa provided 

that the Superfund could be replenished through coat recovery 

actiona against responsible pt~rtiea under • 107 of CIRCLA, thereby 

llinl•idnQ the burden on the taxpayers of cleaning up thea• 

eitea. Ae a result, EPA conaidera that a neceanry legal corollary 

to any Superfund cleanup expenditures h an action to repleniah 

the fund by recovering coat• fr011 reaponalble partiea. 

section 107 of CERCLA define• the four cla•••• of reaponaible 

~rtiea vho are eligible for costa aasochted with governMntal 

reaponaea to hazards on Superfund ait••· The four aututory 

claaaea of responsible parties at the Davia Liquid Mlste 

Site give rise to the following parties to a coat recovery action: 
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( 1) The present owl'ler or operator of the site, 

William oavis , Eleanor oavh, WilHam Davia, Jr., 

and Nancy oavh are the present owners of the Site. 

The Site h currently operating as a tire disposal 

and chipping busines~S. 

(2} 	 All operators, or owners in the chain of title since 

hanrdoua waste activities vera initiated on the site 

who '1M intainad ownership or operation at a ti'lle when 

dhpoaal occurndr William Davia and/or '-e11bera of 

hh fAmily have ovned the Site for the entire period 

when hu:ardoua waste diapo.. l activity occurMd, 

operated the activities at the Site during that period. 

( 3) 	 All persona who arranged for dhpoaal or tt'eat•nt of 

haurdoua aubatancea or who arranQed with a transporter 

for diapo.. l or treatMnt of haaardoua substances 

at the DIVis Liquid waste Site. 

( 4) 	 All per1on• vho accepted hasardoua aubatancel for 

tranaport to the a1 te. 

TO d•t• we have i11ued u.11inga to approxiutely 18 par-tiea 

including genentora and tranaportera and the peraona, identified 

above, vho ovned and operated the Site at the ti'lle when hazardoul 

vaate diapoaal occurred. In · identifying potentially n1poneible 

partlea, EPA has relied upon dru•• found at the Site, and upon 
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infor1Mtion provided by the Site owner either in the context of 

atate court litigation or in EPA information request reaponaes . 

::) 

Aa new parties have been identified, letters notifying thel'l\ of 

their potential liability have been sent out by EPA. When new 

infor..ation beco~t~es available to the .\gancy, we will continua to 

contact those new parties whose involve!llent vith the Site h 

reliably indicated. AI of thh date, EPA has not prepared any 

rankin; of potentially responsible generators and tra"aportera 

baaed on volU1Wtric contribution of waatea to the oavh Liquid 

Maate Site. 

N"-TURE OF LIAIULITY UNOEft CERCLA 

••t, J would lilc.e to diacuea EPA'• legal position on the nature 

of liability under CERCLA. There are two l•portant ~onenta 

to DA'a poeition--atrict liability and joint and aeveral liability. 

lectlon 101 ( 32) of CERCLA reada aa follovar 

•Uabte• or •liability• under thia title ahall be 

conatrued to be the atandard of liability which 

obtain• under section lll of the Federal water 

Pollution Control Act. 

..:J 

Without going into a detailed analysh, let •e aute that the 

water "ct i'lposes atrict liability and eo, therefore, doea CERCIA. 

What tl\h "e•ns is that liability h imposed under both Acta 

vitl\out reo•rd to the hult or negligence or culpability or laclit 

tl\ereof of the responsible parties. Thus, .. tthouoh a party uy 

heve behaved in 4.Ccordence with the highest atand"Jrde of behavior 
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of reaponslble p•rties th~t I just outlined, the statute will 

impose liability without regard to any •good faith• defenses the 

party ~tight nise. 

An hlportant corollary to the strict liability feature of CERCLA 

h the fact that the Act provides no qusntity threshold to trigger 

liability. Therefore, under CERCLA, if a party shipped hazardoua 

aubatances to the aite i!' any amount, strict liability wUl be 

triggered. Thh h very important when viewed in combination 

with the joint and several character of reaponaible pirty liability 

under C!JtCLA. 

It la !PA' a poaitlon th"t CEJtCLA supports the l11poaltion of 

joint and aaver.d lhbUlty. Thla la certainly a subject on 

which those of you who tra not lawyers will want to be adviHd 

by counsel. The doctrine of joint and several UabiUty treata 

thoae da••o•• or haaarda for which liability cannot reaaonably 

be allocated to p•rticular reaponaible partiea aa the le;~l 

reaponaibility of all reaponaible partiea. Groundwater 

conta•in4tion preaanta auch an indiviaible harm where allocation 

of raaponaibility ••Y ba i•poaaibla. Thh ia particularly ao 

in a aituation auch aa O.via Liquid waata Site where vaataa 

vera c~minglad in open dispoaal pitl and where all vaataa 

ultltMtaly leached i'lto the ea•e groundwater acquifar. Blcauae 

legal reaponaibility !flay be il'llpoasible to •llocate a'IIOng raaponaible 

partiae with respect to the ~vis Liquid waste Site, any court 

.__________ -- --- --- -------------------­
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j~gtMnt for the entire a'lftount of dauges might be enforced 

llgainat any individual responsible party. Of courae, the party 

against who• a judg!llent enters could seek contributions from 

other appropriate parties. But EPA could satisfy ita judgaent 

initially against any of the parties which it proved were jointly 

and severally liable. 

The doctrine of joint and several liability ahifU the burden 

of alloc.tting responsibility for the hanrda on the eite 

frO'I the injured party to the responsible parties. However, 

the ~ency does not seale. unjust results. The purpose of joint 

and eevenl lhbUlty la to place on the identifiable reaponeible 

p~;rtlee the twin burdens of paying the entire coat and of finding 

·.:) an apportlon•ent fonula for dividing the liability ataOnQ 

reapondble pt.rtiea. our initbl goal in aettle•nt negotiation• 

vlll be to have reaponaible partie• c011e up with an agre•ent 

a110ng the•aelvea aa to apportionMnt. If EPA baa to litigate 

to recover the coat• of cleaning up unallocable hau.rda on the 

aite, EPA'• legal poaition vill be that joint and aeveral 

liability vUl apply to the defendant• in order to tranafer 

theae coate onto the reapondble partiea. 

A.OOITIO~M. THEORIES OF LIABILITY 

So.. potrtiea vho 'IU.Y have disposed of vast•• at the Davie Liquid 

waeu Site tUY take the position tt-lat their vast•• do not fall 

within the definition of •hazardous substance• under CERCLA and 

0 
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th.llt they -tre therefore not legally responsible for P•Ut and 

future relftedhl actions. EPo\ has lftade no dete"'inations 

regarding whether the specific wastes sent by a party are 

•hazardous substances . • o\s will be discussed later, all parties 

complying with EPA's infor111-1.tion requests will have acceas to 

the Agency's waste records relating to that party. Each party, 

therefore, will be able to deter11ine on its own whether it believes 

that ita waates ware •hazardous substances,• and the party thua 

believes that it h exe11pt fro11 CERCLA. liability, that party uy 

be legally responlible for the necessary reaadbl action at the 

Bite under 41003 of the 1taeource conservation and Recovery Act 

c•~tcu•) or under the c~•on law of restitution. 

::) ltCttA 47nn3 provldea that upon receipt of evider\ce that ttl• handling, 

atorage, treat••nt, tranaportation, or diapoNl of any haurdoua 

wate "'Y preaent an i••inant and aubatantial andanger"'Mnt to 

health or the anvlron•ent, tlle Adlliniatrator of IPA MY bring 

auit in federal dhtrict court to take auch action •• aay be 

neceaaary to protect public health and the environaent. aa­

cauae there ia a aufficient factual balla on which to conclude 

that the dhpoaal of waatea at tt\a Davia Liquid Waata Site uy 

praaent an i•~t~intnt and aubstantial endangtriMnt to drinking 

water auppliaa, the ~dminhtr~tor'• authority to order or to aut 

for the neceaaary relief ..ay be exercised againat ~rtiea who 

contributed to the hazard. The applicability of RCR~ dependa, of 

couraa, upon tt\e disposed wastes lfteeting the definition of 

•hazardous v!lste, • a ter"' that 11ay include petroleu111 and its 



derivatives, which are expressly e xcluded frOtD CERCLA's definition 

of •hazardous substance. • 

rurthemore, in the event that EPA itself executes the cleanup, 

it h the Agency's position that all money expended can be recovered 

under RCRA S7003 from parties who contributed to the i11.11inent 

and substantial hazard to the public health or the environMnt . 

It ta !PA'a poaition that anyone who haa contributed or is 

contributing to the ii'A•inant and aubatantial hazard tMt exiata 

at the Olivia Liquid waste Site i• a ~rty whoa (1) is under a 

duty purau..,nt to t7003 to til."• auch action •• u.y be nacesaary to 

abate the danger, and ( 2) will bl under a duty to rei•buraa the 

govern•nt for coata of ita r1111dhl actiYitiea. Thia includea 

any peraon contributing to the handling, atorage, treat..nt , 

tnftaportatlon or diapoaal of haaardoua waatea cauaally related 

to groundwater cont•11ination or, with reapect to recovery of the 

paat ••rgency responae expenditurea, cauaally related to the 

threat of releaae of haurdoua aubatances fr011 the pita at the 

alta. At a •tni•u• thh would anco11paaa the owner and operator 

of the aite and peraona who generated or tranaported waatea. 

Pinally, in addition to any coat-recovery action under RCRA 17003 , 

!PA tM.Y aeek restitution of t.t a reaponaa expenditure• under the 

ca.'IOn law doctrine of l ftlergency asshhnca. 

Under thh doctril'\e, a defendant '!lUSt rei"'burse a plaintiff wheret 

11) the defendant owed a duty J ( 2) the plaintiff too't that duty 



r 
-10­

upon itself "'ith intent to charge therefore , and (3) the aervices 

supplied were iml"ftediately necessary to satisfy the requirements 

of public decency, health or safety. 

In aum, EPA intends to hold parties responsible for the contamination 

problem at the [)!!via Liquid waste Site pri~Mrily under CERCLAJ 

but if a party contribUting to that contamination has disposed of 

waatea beyond CERCLA'e definition of hazardous substance, or U a 

party h otherwhe una111enable to euit under CERCLA, that party 

..ay be considered liable for cleanup coats under RCRA S7003 or 

under tlle conu1on law of e'lergency aeeiatance. 

RESPONSl'tLE P.\RTY JtNOLVEf4ElfT I~ SITE CLEANUP 

0 The next topic ttt.at 1 vant to dlecuea ie the role of reaponeible 

parties in the neceaeery reulning re•dial •ctivittea. u you 

are anre, EPA. haa ataged • hrge nu11ber of dru11e on the Site 

which 11uat be treated and diepoaed of off the Site. IPA. •eeke 

to detemine whether ttoae raapondble partie• will undertake thia 

•ction. In addition, EP~ ia in the proceaa of c011pleting a 

1tMed1al Inveatigation/Feaaibillty Study which vUl rec01111end 

the appropriate re~tedhl alternative for the Site. Thh reconu..nded 

alternative vUl receive public COfl,..nt and, ultiutely, a final 

re•dhl alternative vill be aalectad. section lOC(a) of CERCLA 

authorhea EPA to conduct theae remedh 1 1Ha.aurea on the Davia 

Liquid waste Site, unless it is daterained tt\at such action vtll 

be dona properly by any responsible party . Thua, one of EPA'a 

0 
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N.jor objectives, in tiflle, will be to deter'lllne through negotiations 

whether responsible parties will undertake the design and i'llplementation 

of the chosen re'ftedial alternative. 

It h our hope that wh•tever negotiating structure ia used to 

address the question of cost recovery liabilities will alao be 

used to structure any involvement that responaible parties •light 

deaire in conducting any final re11.edial activities. It should be 

••pha.tzed that EPA and Rhode Ialand have independent claims 

Hovever, it ahould also be ••phaaiaed
against responsible pertiea. 


that IPA and Rhode Island will seek a coaprehenelve aettle!Mnt 


involving •11 governJHntal and ~rivate parttea as the preferable 


..ana of resolving thh aatter. 


0 VIII, Bl'" POLICY ON 
I"FORM"TION QISCUlRUR!S JUID RIIOUISTI 

The fin1l areaa tltat J wiah to diacuaa before taldng l119al 

queationa concern the diacloaure of EPA infor111tion and the 

COilpliance with EP~ infortMtion requeata. one qu.ation which boll 

arleen ia wl'lether tl'le recorda on which EPA haa relied in identifying 

EPA will be laauing
reaponaible p,~rtiee will be dhcloaed. 


inforution requeeta to all potentially reaponaible ~rtiea. EPA 


lntenda to diacloae to thoae ~rtiea who fully c011.ply with I!PA'a 

lnfor•tion reque.t all recorda EPA poaaeaaes linking thoae parties 

to the Davia Liquid Waate Site. To be eligible to receive EPA'a 

(1) responded to the apecitic
docu•nta, a party needa to have J 
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questions propounded in tile infor?Mtion requestr (2) submitted 

to EPA all documents relevant to the propounded questioner and 

(3) aublflitted an affidavit from a responsible company official 

or representative stating that a diligent search of the company's 

recorda has been made and that all documents responsive to the 

information request have been forwarded to the Agency. 

Potentially responsible parties should be aware that EPA poa•••••• 

technical data generated by the Agency during ita aaaeal11&nt and 

lnveatigstion of the Olvla Liquid Waste Site. A substantial 

aMount of thia tnfortHtion has been, and will be, accUtluhted end 

la avaihble to the public. Anyone whhlng to review thh 

lnfor"'ltion •Y do ao in the EPA library on the twenty-first 

Q 	 floor of tl'l.e J .r.lt. rederal Building in &oaton. Tho•• viataing to 

do ao ahould c•ll in •dv•nce to uke ttte neceaaary arrangnenta. 

W. will charge ttte coat of reproduction to anyone requeating 

copiea of thia inforta~tion. 

Aaide fr011 thh infor.ation diacuaaed above and any other 

infor•tion releaaed today, no inforrution vill be diacloaed 

except in the context of good faith negotiationa. 

EPA INFORMATION REQUESTS 

EPA vill requeat, through vritten information requeeu, that 

partlea provide information relating to their involve'Mnt vith 

ttte Oavh Liquid Wa!tte Site. It h EPA'a poeition that tit~ely 

co11plhnce ..,ith tllese requests is enforceable ..,ith penalties 

0 
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under Section 300" of RCRA, and that if we do find it neceaury 

to take legal action to enforce our request, the adminiatrative 

coat of that action would be recoverable under CERCLA Sl07. 

If in responding to our requests you are unable to locate any 

infortMtion connecting your company with the Davia Liquid Waste 

Site, you ahould inform EPA of that problem in a letter. In 

reaponaa, we will review our files and will determine whether we 

can identify a repreaentative range of dfltea and vaatea on which 

to focus further investigations. Jn addition, we will atteJtpt 

to provide a •••ple docu•ent fr011 our fllea tht.t lndlcatea the 

.,. vlll not, however, di8­
CO'IIpllny'a lnvolveiHnt with the Site. 


cloae all of our lnforutlon at thla tt....


0 
Jn the event that your co-.pany h unable to locate any doc\lllenta 

even with the "aahtance jun deacribed, you are requeated to 

provide I:PA with an affidavit to that effect ln order to avoid 

any enforc•ent action• that •ight be taken againat part!•• in 

Yournonc0t1pliance with forthco11ing inforution requeate. 

affidavit ehould be eigned by the corapany official reapondble 

for the co11pany'a reaponae to the inforution requeate, and it 

ehould indicate that a diligent •••rch of the c011pany recorda haa 

been conducted, and that all . relevant inforution dhcovered in 

that ••arch, if any, is being presented to EP,.. 

we will nov accept questions on EP-''• legal poaition. 

RRCtJKsltl'lltdhk2 
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