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Ju ly 28, 1988 

Susana Cortina de Cardenas 
Attorney-at-Law 
Asaiatant Regional Counsel 
Environmental Protection 

Agency 
John p. 
Boston, 

Re: 

Dear Ms. 

- Region I 
Jl.:ennedy sui ld i ng 
Maaaachuaetta 02203 

Charles George Reclaaation Trust 
Landfi 11 Superfund Site, Tyngaborough, 

Cortina: 

............... ......
~ 

........... u ............ 


oo.u,......... u .... 
u••ouco oco, c.•.,•on oAoouo 

Masaachuaetta 

Baaed upon your recent conversation with Susan cooke, I 
underatand that the U.S . BnvironaenUl Protection Agen-cy is 
unable to locate the offer of aettleaent which the Charles 
George Site PRP Co••ittee aade to EPA by letter dated July 9, 
1987, directed to Jaaie w. Katz. Therefore, I alii enclosing a 
copy of this letter for your convenience. 

In the Jul~l 9, 1987 lett~r. the Charles George Site PRP 
Coa•ittee indicated that, as a group, it wu prepared to 
contribute $1.75 11illion toward the cost of i11ple11entinq EPA's 
July 11, 1985 Record of Decision with rupect to the charles 
George Site . We believe that the proposed $1.75 111illion 
contr i bution vas an extremely generous one, since it 
const i tuted a •ultiplier o f at least 166,66 over the entire 
vo lu• et ric contribution of hazardous substances (i . e . , . 06\) to 
the Charles George Site. Al so , as we stated i n o ur July 9, 
1987 letter , t h is 11ultiplier is likely , as a practical 11atter, 
to be substantially larger, g iven the fact t hat the members of 
the cha rles George Site PAP committee do not constitute all of 
the contributors of hazardous substanc es to the Site, 

In light of SARA's poli c y of encouraging settlements at 
Superfund sites , the Char l es George Site PRP comm ittee was most 
troubled by EP-''s failure to respo nd in any wa y to this offer.I ~ 
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Although Mr. Kat z confirmed ve rba lly on several occasions that 
he had received t he offer and that it wou ld be rev i ewe d and 
responded to by the Agen cy, no such response been forthcoming. 
It is now one year later, and we still have not heard a word 
from EPA regard ing the offer , 

I am also enclosi ng for your review a copy of another 
letter addressed to Jamie Katz which is dated May 15, 1986. 
This letter addresses the fact that the Charles George Site is 
fundamentally a munic i pal waste landfill and that ita character 
tros such must be taken into account i f there is to be any 
reasonable settlement between EPA and the PRPs. It should be 
noted that, as is the case with respect to our July 9, 1987 

offer of settlement, we have not received a response to the 

i ssues raised in the May 15, 1986 letter. 

Unfortunately, EPA's failure to respond to our prior, 
long-standing correspondence, including our good faith offer of 
aettle•ent, is •erely ay•pto•atic of the general lack of 
com•unication by the Agency with the PRPs with respect to this 
Site and the lack of due attention to carefully conaidered 
couenta which have been aub111itted by the Charlee George Site 
PRP Co••ittee to EPA. Thie pattern of conduct is particularly 
troubling in light of the fact that we understand that !PA now 
propoaea to iaaue ita Phaae III Record of Decision with ' respect 
to the Site prior to September JO, 1988, and we have seen 
neither a dnft RI/FS nor any other inforllation which would 
allow ua to review and co1111ent upon the data generated in the 
Phase III RI/PS and the remedial alternatives being evaluated 
by the Agency. To the contrary, a recently scheduled 
consultation 11eeting between representatives of your office and 
representatives of Charles George Site PRP co•mittee was called 
off, since it was felt that there was nothing significant to be
d iscussed. 

The above factors, combined with EPA 's i nability, 
notwithstanding ita statement that it has been pursuing the 
matter for several years, to generat e a ny •eani ngfu l 
in formation whi ch would identify PRP s at the Charles George 
Site and provide a systemati c volumet ric ranking list, makes it 

~~ ri~~~~ro~m~~:=~~~~ei~r i~h~o;~~~~~=t r~~r~~ t~ 1 ~~e p::e~~~"'!~~ee
structuring a potential settlement at the Site. We have even 
provided to you extensive infor mation regarding parties who 
sent waste to the site wh ich was prepared at our expense by 
Clean Sites, Inc . Notwithstanding this information, it appears 
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t ha t EPA has not p r oceeded acti vely t o notify additiona l PRPs 
wh o may then become participants in f uture discussions wit h t he Agency. 

We r egr e t t hat EP A by its conduct has c hosen to under mine 
t he abil ity to deal const ru ctive ly wi th t he PRPs at t his Site, 
part icularl y since the Cha rles George PRP Site Coui ttee has 
be en forthcomi ng and i nitiat ive-taking at eac h stage of the 
pr oceedings t o date . Hope fu l ly, this pattern will change and 
our long-standing offer o f se t tlement will be considere d favorab l y . 

Yours sincerely, 

Michael P , La a t 
ON BEHALP OP TB! CHARLES GEORGE 
SITE PRP COMMITTE! 

MPL/rtf 

~~it!illia• Wahh-Roqalaki, Eaqu i re 

I ~ 



July 9, 1987 
8'{ HAN D 

Jamie W, Katz:, Esqu i re 
Office of Reqional Counsel 
En vi ronmenta 1 Protect ion Aqency-Req ion 1 
J . F. K. Federal Build i nq 
Room 2203 
Boston , Massachusetts 02203 

Re : 	 Charles Georqe Reclamation Trust 
Landfill Superfund Site 

Dear Mr . Kltz: 

This letter is to convey to you an offer on behalf of the 

Charles Georqe Site PRP Committee to pay for a sh1re of the 

estimated con of performinq the source control remediil action 

described in the July 11, 1985 Record of Decision with respect 

to the Charles Georqe Rechmation Trust Landfill Superfund Site 

(the "Charles Georqe Site•) . This offer is based upon EPA's 

estimated cost ranqe of 115 million to 120 million to perform 

the remedy described in the Record of Decision , which includes 

the inst.llation of a synthetic membrane cap and the related

leachate collection system. 

As you know, the Charles Georqe Site PAP Corr~nittee has 

raised concerns relat i nq to both EPA ' s proposed technical 

remedy for the Charles Georqe Site and the potential alloca tion 

of responsibility amonq contributors to the s ite. Most 

recently, the Conrnittee sent you a letter dated June 9 , 1987, 

upressinq our stronq object ion to EPA 's selection of an 

ezperimental, synthetic membrane for use i n c appinq the Ch arle s 
Geo rqe Site . Our concerns with respect to t he ca p design ha ve 
been conahtent and well - articula ted . These concerns inc lude 
the vulnerability of the synthet ic membr ane to eapected 
subsi dence It the site ; t he d ifficu lties associat ed with 
reliable i nstallat ion ( i nclud inq seal i nq o f miles o f seams) o f 
t he s yn thetic membrane ; the eatreme difficulty (if not;. 
impossi bi lity) of identifyinq l eaks or breaches in the 
synthetic membrane ; the hiqh cost associated wit h repa irs t o 
t he synthetic membrane c ap ; and the compara tive , siqnificant 
advantages of the glacial t ill c ap as oppos ed to the syntheti cmembr ane c ap . I...... 
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We continue to believe that EPA-1 s proposed technical remedy 
has s eci ous, inheren t problems. o&spite o ur sig nif icant 
objecti ons to the remedy, however, we ha ve co ns istently 
evidenced our inte rest in cooperating with EPA to the maximum 
extent possible . The Charles George Site PRP Committee 's offe r 
of settlement reflects this cooperative spirit. 

Th i s offer is being made on behalf of the alleged 
generators of waste to the Charles George Site who have been 
notified of their potential responsibility for the Site and are 
members of the Charles George Site PRP Cormittee . As a group, 
we ace prepared to contribute Sl. 75 million towud the cost of 
implementing EPA's Record of Dec i sion . This offer represents 
10\ of the midpoint of the range of ezpected costs (i.e ., $15 
million to $20 million) for the source control remedy described 
in the Record of Decision. We understand that the proposed 
source control measures do not include leachate treatment , nor 
do they address off-site remediation etforts . Therefore. our 
offer does not address these costs. 

In connection with this offer, we note that, while the 
Comprehensive Environmental Response . Compensation an4 
Liability Act, as amended by the Superfund Atnenclmen-ts and 
Reauthorization Act of 1986 ("SARA"), impo..a joint and sever al 
liability upon responsible pacties , the courts have clearly 
indicated that i n those cues involving small volumetric 
contributors the equitable impacts of th i s doctrine should be 
taken into account in determining liability. EPA has placed 
appro&imatt.ly fifty-five ~o~ute generators on notice of their 
potential liab i lity at the Charles Georqe Site based upon their 
alleqed contribution of hazardous substances to the Site. It 
i s, therefore. most sign ifi cant that the Record of Decis ion 
estimates that of the approx i mately 4 , 000 , 000 c ubic yards o f 
refuse contained o n the Charles Georqe Site, o nly 2,500 cub ic 
yards (or . 0624\ of t he total waste) co nst i tu ted hazardous 
substances. Th is estimate has been s ubsequently confirmed by 
t he much more complete review o f t he dat a performed by Cle an 
Sites Inc. o n behalf of the Char les Geo rqe Site PRP committee . 
Clean Sites' re view indicates that appro:aimately 6,000,000 
c ubic yards of refuse was disposed of at the Chicles George 
S ite. of which approximately 3,600 cubi c yards (or . 06 \ ) 
constituted hazardous substances. While the total fi qure s 
differ somewha t between EPA and Clean Sites, the relati ve 
proportion of hazardous substances to other types of normal 
municipal landfill waste is virtually identical. Therefore , \t 
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relia bly appea r s that 99.9 4\ o f t he :-waste s ent to t he Ch arl es 
George site is typical o f waste generally se nt to mun icipa l 
landfills f o r dispos al. 

The equitable co nsideratio ns miti gat i ng the harsh ef fects 
o f joint and several liability i n situations where the 
contribution of hazardous substances to an NPL site is 
extraordinarily~ min im is has also been reflected both i n 
EPA ' s settlement poli cy and in the context of the provisions 
added by SARA which gover n de minimis settlements and authori ze 
mi xed fund i ng . Sect ion 122(q)OTCiiicLA. as amended by SARA , 
ezpressly acknowledges that de min i mis parties should be 
permitted to cash out early Qrventi\'ilr minimal contributions 
to a site , while Sect io n lll(b)(l) authorins mhed fundinq , 
thereby acknowledqinq that it is appropriate to utilize money 
from the Fund in certain situations. EPA's evolvinq policy has 
identified predominantly municipll-type landfills at which much 
ot the remediation eUort relates to the municipal waste 
contributions a• constitutinq one situation which is clearly 
appropriate tor mi.r:ed tundinq. 

Given the foreqoinq facts and the leqal and poli'y 
consideutions described above, the Charles Georqe Site PRP 
CoiMiittee believes that i ts proposed $1.75 million contribut ion 
toward the cost of implementinq t he Record of oec.ision is both 
forthcominq and e.r:tremely reasonable. This 10\ offer 
constitutes a multipl i er of at least 166.66 over the entire 
volume ric contr ' but:ion of hazardous substances i.e .. 06\ to 
the Charles Ge orge Site . Given that i t is likely that the 
members of the Charles Georqe Site PRP CofM\ittee do not 
const i tute all of the c ont ri bu to rs o f hazardous substances to 
the site, this multiplier may well be substant i ally larqer . 

In e&chanqe for this payment. t he partic i patinq PRP5 
request that t he foll owinq aqreements be embodied i n a Consent 

Decree : 

1. 	 A covenant not to 5ue relatinq to all liability, 
present and future, in co nnecti o n wi t h t tLe 
imp lementation .: : t he sour c e co ntrol remedy, which 
i nc ludes t he s ynthet ic membrane c ap and the leachate 
collect ion system . 

2 . 	 Assuranc e of co ntribution protection as contemplated 
by Sect ion 122 o f CE RCLA. as amended by SARA . 

49'HL 
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). An acknowledgement that bLenterinq into the Consent 
Dec ree the parties do not -admit, accept or acknowledge 
any liabili t y or fault by ·any participating par ty 
relat ing to an y matter arisinq out of or relating to 
the Charles George Site. 

Notwithstanding our continuing concerns with respect to the 
proposed remedy at the Charles George Site , which are reflected 
consistently in our prior correspondence addressed to EPA with 
respect to the Site , the members of the Charles George Site PRP 
Com~ittee do not intend to treat this Site cuually. Quite to 
the contrary, we ace offering to pay a substantiJ.l premium over 
any reuonably attributAble s hare of our responsibility for the 
huudous substAnces 11t the site . This offe[ is m11de in qood 
fdth, 11nd we hope thAt it will be [eceived. evalu1ted and 
usponded to in 11 similu m11nne[ by the EPA. 

In m1kin9 this 900d hith offe[ of settlement, no tHmbe[ of 
the ChiCles Geo[9e Site PRP Col!lllittee. eithe[ individulllY 0[ 
collectively. ldft!liU , 1ccepts or 11Cknowled9ea 1ny lilbility , 
flult 0[ [esponlibi lity [elltinq to the Chides Geor9e Site 
lnd/o[ 1ny wutea, mAte[ills 0[ substances which m1y hiVe been 
t[•nspo[ted to And/o[ disposed of the[e. Any such Hlbility , 
f1ult 0[ [esponsibility is heuby e&p[euly discldmed . 

We look fO[WI[d to [eceivinq you[ [esponse to OU[ offe[ It 
the euliest possible time. 

vuy t[uly youu. 

CHARLES GEORGE SITE 
PRP COMMITTE! 

•r : "Yb ;,o..g f -/,_.._;­
Michael P . Lut 

49 '}6L 
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May 15, 1986 

Jamie Katz, Esquire 
Office of the Reg ional Counsel 
u. s . Environmental Protection Aqency 
Re g ion I 
J . F'.K. Federal Bu ilding 
Boston, Hassachus•tts 0 2201 

Re: 	 Charles Georg• Land 
Reclamation Trun Lanclf i 11 

Dear Hr. Katz : 

A.a you know , a nwaber of the co11paniu identi ­
fied by the United States tnvironatntal Protection Agency 
as potentially reaponaibh parties (•pua•) at the 
Charles George Landfill have . been cooperating vith the 
Agency to develop an approprhu, coat-effective remedy 
for the site. Aa ve have stated to aCJtftCJ' officials in 
the paat, however, ve .!tel atronglr that- the true charac­
ter of the Landfill •• a aunicipal waate landfill •uat be 
taken into account by both IPA and Maaaachuatttl authori­

;~i:h 1~n=~~=•t:~;;l:~.~;·!~'~!;,~r:.:fo: =~~t~!::~~P 
coau. aecauae ve have c0111 to bell••• that resolution 
of thil laaue il critical to anr Jettl..ent, ve have let 
forth below our poaition on thia aubject and. hereby so­
licit a foraal responae fr011 IPA. 

Over the past several .onths, IPA hali i.d.enti­
fied a nuaber of induatrlal and co..ercial cC*panies as 
PIU'I at the Landfill. It is our W\derstandinq that the 

:~:~~!s~!!•~:: ~:::;,~~· ~!•r.•:C:.:fo~~a::~:~~:a~~~~9. 
hovever, that the .-ount of •ha&arc!oua aubatancea• at the 
Lan4fill vhich ia alletedlr attributable to these PltPs i s 
only a ...u percenta91 of the toul voluae of vane 
buned there, and that the lite can beat be characterized 
as a •unicipal vaate landfill. The AQencr'• Jlecord of 
Dec ilion ( •~tao•) dated July 11, 1915 eat Lutes that four 
•illion cubic yarda of refuse vere diapoaed of at the 
Landfill, and that an eni•ated 2,500 cubic yarda of this 
refuse -- i.e., only si& one-hundredtha of one percent - ­
vere alleqoi!IY ha&ardoua subauncea. (ROO at 6 . ) Theu 
fiq:urea are also consistent vith the operational history
of the liu. Althou;h t he Charles Georq:e Lal'dfill vas 
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operated as a municipal dump during its entire acti ve 

period, i.e., from 1955 t o 198), it was only authorized 

to accept"""'niurdous vaste from 1973 to 1976. (ROO at 4,) 

It is readily apparent from these statistics that the 

part i es identif i ed by EPA as PRPs have contribut ed only a 

small perc en t aqe of the total:' volume of waste at the 

site . 


Furthermore. the uistin9 envi roruD.ental concH­

tions at the Landfill -- and the n..d for- remediation - ­

are tied directly to the site's historic operltion as a 

municipal landfill. Both le9al and technical repruenu­

tivu of EPA have stlted repeau<ily at meetim~s vith PRPs 

that the reaed.ial action selected for the site vould be 

required re9ardless of the presence of vanes contributed. 

by tht PlltPs. In addition, t"t A9tncy's decisional d.ocu­

mtntl acknovltd.Cilt that tht priaary focus of tht March 

1915 Source Control · Feasibility Study ( •rs•) for the 

l"ltt, and tht suDaequent aelection of a rutdial alterna­

tive, vert to control the Cjlentration of the enoraous 

quantity of leachate -- 36 aillion 9allons per year - ­

cauatcl by tht setpaqt froa ailliona of cuDic yards of 

aolid vastt refuse at the site. (ROD at I; rs at 1-U.)

t.ikevht, the other technical objtctiYtl of aiu r..tdia­

t ion listed in the reali.bility Study ...... to control surface 

vater run-off and soil erosion froa the aixturt of atora­

vater and leachate, to control Cjlaa .. taalons character­

!!:! :rr;~;!:u:tOC:~~·~f;:~t!0o~a:!!T: ·.!!!:.a:~~;!!!i~ 
IrS at 1-U to 1·50.1 

Characurl.ution of tht aitt as a •unicipal 

vuu landfill ia supported by data collected at the 


~:~f !~! :rt~:' ~a::~~~::~~~· ar:~!~!:!::~c:tt~·~:o:~ov 
typically dtttcttd. at aunicipal vaau landfills. (Set rs 

at 1-21, 1... 21, 1-32, and 1-37.) In thil rtCjlard, a Cjlrov­

inCil body of llttratun (soae of vhich ia discuaatd in the 

attached a~ry on •Ha:&arctouJ Coaponenu of Household. 

Waau• prepared by our ttchnlcal consultants, Gera9hty " 

Milled provides evidence that 1. vide ranCjle of huard.ous 

materials contained in c~n hou.thold vaattl C:1n be 

found in •unicipal vaate landfills and in the liiChatts 

thlt they Cjlenerau. • Indeed, at another land.fill t?A is
. 

In ad.dition to the studies cited in GtnCj!hty " 

Hiller's summary , reports prtpartd by or for £PA. 


· ( P'ootnou cont inued ! 
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~ ' 
addressing, the Agency has unde rtak en to prove the con­
nection between hazar~ous compounds detected in t he 
groundwat e r and munic1pa l solid waste disposa l. 

In an aff idavit f il ed in litigat ion involving 
the F'leminqton Landfill in Nev Hanover County, North 
Carol ina ( a ttached he reto for:- your info rmat ion I , Dr. 
Kirk w. Srovn , the consult an ~ ret ai ned by EPA, has test i ­
fied that the •numero us toxic chem i c a ls (includ ing but 
not l i mited to benzene, 1,2·trans Di c hlo rot thy ltnt, Me th­
ylene Chloride, T.erachloroethylene, Tetrahydrofuran , 
Trichloroethylene and Vinyl Chloride) and sevual heavy 
metals ( lncludin9 but not limited to Cadaium, Copper,
Lead, Mercury, Nickel and Zinc)• detected at. that a i u 
ue •typical of t hoae found in luchate of municipal 
solid vaau landfills . • (!lrovn Affidavit at 3 ,) He 
concluded, therefore, t hat. •the municipal solid vaste 
could have been the aoh source or contributed to the 

~~=t~!:!!~~~n r~~~~f t~ 1 ~~· y~~=:v::;rd::r~9!:CS!~)t trom 

In short , all available ••idence poinu t o the 

~~~~t~: i~!,;~:tL!~:f~Ftsa;:•n!:e::r.~;·r!:;:!!f~!! :!r th• 
the site and represent only an increaent of the cleanup 
cosu. Agency officials have S\MJ9IIted navertheltaa 
that, baaed on jurisdictional concerns, ther aar choose 
neither to puraue aolid vaate 91nentors, nor, ~pparent -

(Footnote • continued fr011 previous page) 
vhich support these f indin;s i nclude the follovinc; : 

:;: ~~:~::r:i ;::~d:~!o:.::e;~~d~~i~-:.:~!~~~:!t 
No . 6:1·03-2751, April 1913 J Hathaway, Steven w., 
Municipal &nvironaentll Aeaearch Laboratory, EPA , 
•Sources of Toxic Coapounda in Household Waauva­
ur,• 1910; Landreth, Robert &. , Municipal !nv i ron­
aental Raaearch Laboratory, EPA, •ch•ical lnd Phya­
i cal lffacu of Municipal Lanclfilll on Underly i n9 
So ill and Groundwater , • EPA-,00/2-71-09,, May 1978 ; 
lrunner, Di rk , at al ., •~:valuation of Leachate 
Treataent, • Hun!C i i)i l !nvironaental Research Labora­
tory, EPA, EPA-600-2-77-1611, Septnber 1977; Office 

~!s~=t~f.~::~ 1Pr!~~ic:!h:n:·~~~ r t:r~:~~!e~~~ Ground 
Water , • January l977. 

I 
~ I 

I 
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ly, to viev this sit e as one in wh ic h the Fund s hould bl! 
used to cover the share of the problem attrTDUtab l e to 
those generators . We are frankly unab l e to squa re EPA 's 
r eservation , hov~ve r, vith pos iti ons the Agency has take n 
i n other l iti gatlOn , vh e re the equ itab l e arqwaent s for 
~~e~~;~~ juri sd iction seem fa; lus compd l inq than they 

EPA has strenuously advanced the ar;wnen t that 
a material containing any hazardous substance , no matter 
how small the quant it y, is subject t o Superfund jut'isd i c­

if~~:o W.s .~~n~"H~drU:f'jc~~,~~~~!:7~~ ~~vh.:~;d~~; 
subauncu i n vane material is irrelevant to Superfund 
jurisdiction). EPA has even taken the position that a 
wuu u:prualy ucluded fro• Superfund on the baais of 
ita u ..ption under t he Rtaourct Conservation end Recov­
ery A.c:t (•RCJtA•), is neverthtltll brouqht back vi thin 
Superfund juriadiction i f i t conuina tract levels of 

;~;·:~~:";oS~:~~~c:~~~: 1~11}~-Pl~hj~ A~~t~A::.v~a:::· 
and the subatanthl evidence that aunYc:ipal aolid. vaate 
end ita leachate contain a vide ranqe of haaardoua con­
stituenu, IPA. should have no juril4lc:tionll concern 

~=~: i ''!:u!;'.:::~· i ,.~::•i;!~c;t~:ru~e~~1~:;·:aa!ri:~r 
c:ate rund aonitl for their fair ahare. 

Even 110r1 iaportant in our viev; thne cases 
provide support for IPA 'I uae of federal funcla to cover 
tht share of c:hanup coau attributa))le to at leaat the 

~:!!!~ ~:~~;r1~~1 ':U::~!:. ca1::r:~:r:o•;,;::tc::~!::, .. 
vould be inconahttnt vith the A.9tncy'1 inc:ltaion of 

~i::r1~h~~~rr~ l;~:~!l:.~:n:h:h::t~:~!!t:r;:!t !:• 
thtat lanclfllla art unltnovn or vithout naourcta, an EPA 
d.tttraination that it has no authority to uat the Fund 
<coupled vlth a policy that it haa no Superfund jurisdic­
tion OYtr public entity solid vaate caenerators) vould 

~:·r: ~=:t:Y~~;rn:: t~.~~ ~:·~~.t=~~!~"t~~/~::e f~;~~~ 0 

i toua presence of 1 saall quant ity of privately 9enerated. 
vane at a aunic i pal landfill i J t he only aechaniaa t hat 

~t!!n~~~n~~~~~t~:~~ ~~i:i~ ~~p:~!u~~o!!t1,:o~;~~~~!
PRPa vho have been ident i f i ed I t the Charles GtorCjlt Land­
fill to pay for c leanup of the en t i r e s it e . The ACjle r . .: y' s 
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a u t hori ty t o li s t a munici pa l landfi ll on t he N.PL a nd t o 
imp l emen t a r emed y su re l y c an no t tur n on EPA ' s ide ntif i ­
c a tion o f a few pdvate p a rti es to bur t he burden. Mu­
n i ci pal l and f ills such as the Charles Geo rge Landf ill are 
e i the r e ligi b l e Co r f ed era l · f und inq o r a re not ap pro p ri ­
at e ly o n the NPL a t a l l. • 

In sum , EPA has ample fa c t ua l and l ega l j us t i ­
fic a ti on fo r appo rt i on i ng c leanup cost s U1on9 aU r espon­
s ible part i es and , i f t he Agency chooses t o doSo , to use 
t he Fund t o cover some of the apportioned cons . If t h i s 
i ssue vert to be resolved throu9h litiqation , ve vould 
expec t to take the same position outlined above vith 
rupect to the small ratio of hazardous to solid vaste , 
the 1ikely source of any che•ical contuinat ion at the 

;:~1!!! 1 it·~: ~~:e~~l:~i~·~: ~!.~!\~:~-:'~!~~~ · vo~!d 
impose aubstant i d liatli li ty on de •inial a contributors 
of haurda to t he site, vhateverthi""XiiftCr ' a reuona for 
refrain i nQ fra. pursuin9 others . 

ror these naaona, ve fi1'11ly believe that any 

~~!rc~=~~!:9~!!~9:uf:di!~t·v!rr~*~:n:h:~ ~~:t:d~~esa 
the contribution i aaue vhich ve have raiae4 in thil let ­
ter . In liQht of EPA • a intent to eapend considerable 
aoney at the r.andfLll, ve ur9e the A9encr to ac!clreaa this 
iaporunt i aaue before opportunitiel for aettltNnt have 

j~ri:=,~!!:~~tt::.~~~! 1 ~~· p:!:e:=~n:v:~~~ ~~ 
Sect i on 7003 , wh i ch enenda cleanup author i ty to 
solid waste •• vell •• haaardoua vane . It Ste t i on 

003 provides the A9ency jur i adiction to address 

~~=tc:!~~;.~:;;!. r.!~d~rl ~ ik:r!::u:: :;:i~::~;h:t 
suit solely 191inst the owners ancl operators of the 
rl•i nQton Landfi 11 (the defendants then i•pleacl~ 
9enerators of so lid vast e). there i a no jurisdic­
tional d i st i nct ion between ovner-operators ancl 9en­
erators under Sec t ion 7003. Alternat i vely , t he 
coaplex it y of fede r al j urisd ict i onal concerns at t he 
Landfill cou ld be addruaeci tt:• r ou9h cooperat ive 
efforts v t t h the Co..anvell t h of Haaaachy.ae t ts vhe r ~ 
s ute au thor i t i es may be eiDp loyed t o pursue all 
r uponlib l e par ti es . 

I 
I 

~ I 
I 
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Jamie Katz, 
Hay 15 , 1986 
Pa9e Si~ 

passed. We 
t i tied PRP1 
tory manner , 

ESquire 

stanc1 ready to vork vith you and othu iden · 
to resolve this issue in a mutually satisfac­
and look forvard to your prompt response . 

Sincerely, 

General Electric Co11pany 
The Gillette Co.pany 
Polaroid Corporation 



Haurdoua C~ente of Hou..hold Weate 

In the pest dee~e, tnere ha been 1neruaing attent1on patd to the 

hazardous eonatituenta of houlll'lold products, end thea potentul to 

eont .-ninete qr01.11d wetero A study by Cer~hty & H1ller, lne o (1979) 

eels in Nea..u end Suffolk Co111tl11, No Yo The study dueuiSII prc>o 

gr1111 of pl.blic: IQenC:iea to ident1fy .m •eneqe orqenic ch•1c:ela, 

apee1ficelly c:itii'Wil the earlier work of l'edar (1971) to idenhfy he­

urdoue c:.,..icale (with the potentiel for tntlrint;J the ;rCN"d wehr 

vie ih ueege) in eone....r produc:hl 2SO prock.ch were identified • 

bein9 of c:cncerno . eor.....r producte etudied we" fCM.rtd to frequently 

c:ontein the followi1"19 ~. -. othl"a Nth,.lene chloride, 

tric:hloroettt,.lene lnd orthDclic:hloroblnlene. 

fticl9ley ll'ld Galvin (1912) etudied ttw 11- of illptoper di.,_ll of 

houeeholcl pn61He c:cr"ltaininO huarciDul c:anetit'*ttii. Their report 

wee pert of WI overall proj.ct to ••lap • J1H9r• to lillit the 

...,.,.t of huerdlul CGiiiiPOU"da thet enter ttw .-wi~t by the .-. 

proper diiiPOial of •howlholcl hulrciDul ..te• Their report wu parto 

of en overlll project to liait tt. -.rtt or huarciDul c:~• that 

enter the erwi~ by illlproper di.,.al or ·~lei huerdoue 

wute• o Their 110rk includlld .. ..t-he inventory or the huardoue 

eo.potW"~h or peeUciderl , paint proO.Ich , ~ld c:le.,.rtl, Wid 

eutc.otive produeh1 t hh inventory i nc:ludrd tt•. earlier eurvey or 

Hec:«e,. (197t), inN...._. C""'tYo Thelt i nvento ry eftOwed that eonl\lllet 
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l productt c:ontun the followinq COIICJOU"dt, a~~onq othersz benzene, 

toluene, 1, J., 1- tuc:hloroethane, "tnchloroethylene, tetract-tloroetny­

lene, n~ethylene chlonde, end ortho- and puadtchlorobenzene . R1d gl ey 

& Gtlvin aha dac:uat the use of Ylnyl chlor1de u an Mrosol pr opel-

l ant 1n cona1.111er products ( s uch ute 11 now banned ) . 

lu at tl (198S) tt.nllltrued four- ..rlhr atudin ..tltch ldentlhed or-

of trw chute 1dent1h.cl 14ft halDI)eftated ..th.,.t, trCIIIttic s ol· 

vents, kttonn, end phlhtlalt tttert . 

O.Wallt tt 11 (191"} ttuditd the t.a•ic c:htllicah in . 1 relidentitl ·~ 

tic tytt.. . The spedf1c tytt• Mrved 97 hallee outtide or hccna, 

Wtlhington. The tyat• ... .-pled "9Ularly OYef I Nv~Ciay period. 

Several vol8tilt priority pollut.,te wre detected noWarly within 

the tyat•, ..t nohltly, toluene at 1n aver• CG"'Cefttrttian of )t.6 

uv/LJ •Utylene chloride N ehlorofoN •re al• • .t.ctld revulttly. 

The priority pollut.ntt •n fNMI 1n ,.Nrally hipr eorcentntione 

on ...._., lllh1cft ... ettr1buted to ~r ecthitill ..-ing nl.. 

ted proe..cte to priority pollwtentl (paint t.himen, ;re.. ftll0¥ers, 

toilet bowl cle.-.n, etc.) . Thie etudy further confire. U• UN or 

hanrcD.. cn.tcele ill houlet'Gldl. The h11Jheet c~tntione of 

priOI'ity pollwt.,te wen fNMI in lludp ltld IC\II e.-pln frca the 

eepUc eyet.. "-thyl'"' chloride, benzene, 1 ,2-dichlorobenzene snd 

1 , 2,4-trichlof'Cllbenmne wre all detected in nc:eee or 1000 ug/l , wi tl'l 

..thylene chloride the hi;h..t •t epproxialtlly ta:xo u91l. Se¥eral 
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Guachty & Miller. Inc _,_ 

othlr YOhtile .,d b..e/ neutrel extr~etlble puouty pollutlf'ltl were 

detec:ted at leuer c:oncentutlone. The 1mportanee or then flnd1ngs 

is thet aeptie eys t e•• frequently requue remo¥al or the IC:I.III and 

sludge t o meintain their efhcuney , The studud sy st e~~~ htd been 

c: le aned 1 short tiae before the ~tudy by P'-'"PIQt of the sohds. Tnu 

type or wa1te il ueually called "-IC:I¥tnger wu ta" and I.J"'rf1;1ullted du· 

posal of thh weate 1n IIII.J"'iClpal hndrilh 1"111 b..n a Yery c01111110n 

prec:tic:e. 

Sabel end Clark (1914) a.-pled l111d\eta .wt gr0111d water at twenty 

pareitted landfilh end twa dUIIpl 1n Minneaoh to detaraine the 

diatribuUon or YOhtilt organic c:011pounda (VOCe), Their etudy 

included tittl 1n urban, induttrielizad are... 11 wall as sitae in 

rural IHM. The •ntllbla data indicated thlt ~ld ...tn ware 

ciPflble or IJIMUti"l laecheta ctW~tiUning VOCe at landrilla llhieh ware 

VOCe llhich are fr....-tly rOaN • c.tt•~te in 91'01.ftd Wlter ue 

the i-n or dictlloroethlrw tnd dichloroau.n.. TheM ~ an 

generally ~ to induetrill uea lnd in eorw..-r produeta. They 

••Y llao be pr~t • tn illpurity in ..,.. ot._r hal09'f'ltad Of9111'\le 

c:CIIpOI.N, StudiH hl'tl ...,_tntld that .,Mrobic degradation of 

ettw\11 and ethyl... with .are chlorine aubeUtuUon, auch u tri­

ehloroethyllnl N 1,1,1-tric:tlloroethlnl, een produc:tl thllle ~~ 

•ood et al (1911), eou..r at al (1911 }, PataON at ~1 (1fM ) , Mel Par­

to,. l l iiQI (1 91S ) . TheM etudin ha¥e allo ehow\ that Yinyl chlouda 

c:an be ptoducad by t,.. • - dt1;1radat1on proee..as . AnHrobic: conch­

hone uaually pra¥eil ins i de a l W'Ctfill . 
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) UN l lt.O STAlES OISiAICT COURT 

EASTERN DISTRICT Df NORT!< CAROliNA 


WIUOINGTDN OIVISIDN 


)
UNITED STATES Df "'ERICA ) 

)
Phinttff, ) 

) 
) CIVIl ACTION ND. 8D-4-CI V· 7 
)

WASTE INDUSTIIIES, INC. ET Al . -. )) 

DEFENDANTS. ) 

AFFIDAVIT DF DA. KIRK W, IRDWN 

I, . Dit. KJRIC V. BROWN, hereby dechre that: 

1. I •• ..pla)'ed by 1t. w. lro•n lftd Asioctatts, Inc. u 

,,..,fdet'lt. 

2. copy of •1 Currtculu• Vttu h attached htrtto 

(Attac'-t A). Tht Currtcuh• Vttat tu••artus •1 tduutfonal and 

HltiO)'IItnt Mno,., lftd ., proftllfOftal lftd consu1t1nt acthtUet and 1hu 

tfte· ""11cttf0ftl ••teft 1 ht.,. lllthor.t Or CO•IUUOI"ed. 

l. rt.ts ltelaratfon h baled upon .-y research, tclucatton anct 

lll)et'fltlct II I 1011 ICf ...tflt and •1 r..th of data tnd •attr1&1s 91thtr"td 

and analyzed ltJ' t.he -..ttld Stltu Ciovenuaent and lfi"Cfts or dtpart•tnts of 

the State of lloru Clroltnt concerntnt u" Fl•tntton Laftdftll tn Ktw 

Hanowtr COtUtt)', florth C..roltna tftd groYftdwattr conta•fnttton fn tht 

vtcfn1ty of tfte FlHf"flon Ltnclftll and of tht fo11owfnt reports or 

doc.....,.u : 
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j 
A, WUtt lndustriu, Inc , Stnlttry L!nt1f1ll tnc O;;er&t ion• l 
Phn, Apr.ll 20. 1973. 

I, U.S. EPA.. Flt•tngton ltnd,.ilt Grounelwlttl" Dttl. AtUChtd 
to a •••o fro11 Ja•ts L. Holdawty, Cllitf of tilt Wutt 
Collcll1anct Agency to Mr. Chuck W.tkllel of trlt NortPI Ctrol int 
Otpart~~ti;c of Natural Resources. (Dlttd July 17, 1981) . 

C. EcolOI)' and Envtron..nt, Inc . halultton of lttr~~tdhl 
Approacn11 Stltcttd for Fl•tngtan Ltndf111, Wf1111ington, Nort . .,
Ctrollnt, Ottol:ltr 15. 1980. 

0. U.S. EPA . Ftntl Report, Wtll Wittr Stmplts, Ntw Hano ver 
Coun ty, North Ctrol1na, s~·11ng Per iod July 17· 12, 1979 . 

E. U.S. EPA. Prtlt•tnary Report, Groundwlttr Monito ri ng , 
Ytctntty of Ntw Hanover County Landfill fn tnt Flttnt ngton Aru 
of W11•tngton, Mortll Carolina. (Dittd Mty 3, l979) , 

F. U."S. EPA. ·Suppl.-efttlry ll:tport, Wtl1 Wtttr St~~pln, .a.,... of 
New Huover Cor.lftty Laftdtt 11, Wt l•tntton, Nortft Carolina. (Oittd
Jr.me I, 1179) . 

G. JI.C. Dtplr't•ent ot Natural lnourcu and Co•11unity 
DewtlopMftt. lrouftllwater Condtttons tn U.t Fle•tngt~n Aru of 
New Hanover County wftlt E•Pflllh on Etttcu ot tl'li Lanelf111. 
l-.ort ot lnYUtftttfon flo. 11, Jlo•t•tter, 1971. 

H. U.S. EfiA. ltnal ltpor"t, We11 Vater Suplts, Arta ot Ntt~~ 
H&Mwtr County Laftllttll, Vfl•fltftlfl, llortn Carolina, S&IIPI1ng
'orild, .1'11 It-It, lt19. 

I. U.S, IPA, Hllll"dOUI Want Sfte lnwtttfptfon, Fl•fnttOft 
LaMf'tll, ... HMOYtr touftty, Mor"tft C.I"'ltftl, SUifltnt PeriOd. 
Sope-r, 1171. 

J. u.s. EPA. HllardOUI W.ltt Sftt lnwttt1fltton, Fl•tntton 
LIMftll, ... MIM'Itr Couftt7, Vtl.-lftfton, IIOI"tft Cti"'lfnt,
'roJoct llo. M·Ul, .lufuat I, liM. 

l. II"OWI, L v., ti. I. hans, Jr . , and I. D. Frtnt!"\111 (tdl.). 
Huardous WUtl Llftll Trtat.Mnt, AM Aroor Pr.:!:11tcat1on, Ann 
A,..r, M1dlfpn, 1113. 

L. ...... l. V., IM 11:. C. Donnell7. T'ht Occurt'tnct 1nd 
CoftcMtratton of Orttntc Clt•fcah fn Haurdor.~s and Ml.lnfctpa l 
Want LlfMiff11 LIICI'IItt, Enwfror.enul ScftnCI and TtC.IInolog,y ,
IllS. 



l 
t, I hh• o~etn Uktd Dy tflt Un 1ttd Stnu c.nvi ron menu 1 

Prot ect ton Agency and United Statu Oepa_~•tnt of Justtct to corwJuct 1 

detafltd rar1tw of d.CI end tnforaett~n conctrntng tht groundwtttr 

conu•tnetton It or nur the Flemi ngton Llndftll s1tt end to comptre 

this dltl with tnfor111tton, stud1ts end reports on luchltt 91ntretta Dy 

muntctptl soltd wutt hnc:lftlls. tn ·lddttton, 1 hl'lt bttn uktd . to 

chtrtcttrf u tht possible or i gin of tl'lt contufntnts. For purposts of this 

co111pertson t ht vt usurntd tfl&t the Fl em ington llndf tll ts 1 rnun ictp &l solid 

wutt hndflll u opposed to 1 hiUrdous wutt dtspoul hc11fty, 

11unfc1ptl solid wutt ltndf111s typtcelly rtctht soltd wutt fro111 1 

v&r1tty of restc:lentfll end co••trchl sour·tts. 

S.. Analysts of groundwtttr •••Pits fro• wells postctoned 

downgrtd1tnt .froi tnd frt the vtctntty of· ·. rte•t.ngton Llftdftll fncltute the 

presence of both nuaerous toatc organic ChHfcth (htcllldtng but not 

11•fted to lel'lzent, 1,2 ..trtns Dfchloroethyleflt, Mtthyltttt Clllorfde, 

Tetrtd'IIOrHthyllfte, Tetrehydrofurp, Trtd'lloroethyl.,. and Ytnyl Chloride) 

1114 11wera1 ftlawy ..uh (tncludfng M not lteftld to c.cl•h,., co,.,., 
Leed , Mereu,.,., •tchl and l1f!C). A list of tht11 tftd otltt;. chetltuh, at 

the Naf•ue COftUfttrttfOftl 1ft wfltch Cftey hawe .... founca tn trouncllwattr 

u•plu co11Ktld tn tltt wtcfftfty of artd dowt~gradflftt to the FIHffltton 

landft 11, h then fft lt:Uct-~tnt I. 

I. a...tcah li'rtllnt tn the ii"Our4wattr downgracltent f ro• the 

Fle•tngtOft LaMtfll lt'l typtctl of tl'loll founcl In ltlcl'lttt of •untctptl 

sol td waste 1arwttt1h. Tttt •eUh ••1 bt co•ponenu of ptpes, pluabfn9 . 

ftxtures, auto•Oittle Plrtl, l'lousehold epp11ances, 11'14 sewage sludge, whi ch 

beco•e soluble u tlltlt ••terhls corrode 1nd degrade IJ tl\e tctdt c 

env11"on•tnt wtthtn 1 •untctptl soltd wutt hndftll. These lcfd1c 

concHt1ons typ(cally erhe 1n thest l anCJf tlls Dtclust of tl'lt ~on urobtc 



conCiitions wnt cl'l 1rt prtvaltnt. · UnCitr anuroDtc conCitttons , organ ic 

co• pounell ttnCI to dtco•pou tnto tnttr _o.rgantc actd dtrhathts. Thtst 

organtc actds ar•tht c011pountts wtltcn .ght rtu to Ult actCitc cone1 1tt ons. 

7. !utd upon •Y research, tducatton and txptrftnct u a soil 

scientist anCI upon •Y rnttw of data, •aterhl, reports and documtnts 

collecttCI , ant ly ud tnd pnpartd tn tnt course of tnt tnvtsttgatt on s 

condu cted Oy tnt Governments of tht lJnfted StattS and tht SUt t of No r tn 

Carolina on tnt groundwtttr contutnatfon problt•s auochttd wt t n tnt 

Fltrn t ngton LanCiff11, it ts 11y optnton that tilt •untctpal solid •utt could 

nave bttn tht solt source of or contrtbuttd to tl'lt COI'Ita•tnatton found fn 

tht groundwater downgrldttnt fro. tht Fl•htgtOfl LaftCift11. 

8, Heavy ·~lls found fn tl'lt i~u~wlttr dOWntradftnt fro• tl'lt 

Flt•fn9ton Landft11 are Ut sptcfffc·•etals ud Wttfttn ui concintrttton 

range that has betl'l fou nd at ...,,tctpal sottd w~ltt landftlls (Lu tt 

a}. , 1915"), wtttt tilt tactptton of tftt ftttft Yll&ae for Lead, wMdt "II 3.5 

tf•ts ttlt httft Yalut f'lportt4 Pf'lwtoual,. MiPtst COftCifttrtcton of ll'ltral 

htavy ..uh fout'td tft tftt trouftdwtttr aftd COftetfttrUtOfl ''""of tfttst 

,1 • ttah tn ltacllitt fro~~ .untctpil soltd want 1aMft11s h thlft fn 

Attacfl•tftt C. The rantts of ..ul ClftCefttrattOfls ,,.. tflt •tnt•u• and 

•nt•u• conctntratfOfts found fn a survey of ltacllatt fi"OII 21 • untctpal 

solta "lltt 1andff11s (Lu tt al., U15), 

t. Toatc ortantc cht•tcah fouftd tn t"- grouftdwattr do..ngrad1ent 

fro• tflt FlNfntton Laftdf111 art typtcal oft"' dlt•tcah and genera lly 

wttflfn tl'lt COftttntrltfOII ,...,,. tflat l'lls bttn foui'ICI at ltUntctpal so ltd 

wutt hndft lh (lro"n ll'td Donnelly. ltl5). The fttg"'lt conctntrat ton for . 
severa l or tflt to•tc organtc cl'le•tccls fouftCI tn tht gr-ound•tttr and tn• 

conctnt ratton range of tfltSe cfle•t cah tn l tacflatt fro. • un tct pa l 



) sol ;4 wUtt hndf11 Is is ghen t n AttiCI'IIIItnt C. Mttl'lyltnt Cl'l l or1ot tn a 

VInyl Chlorfdt wtr"t 1 lttt.lt btl"• tl'lt Lonctntratton range ghen tor 

tPiou contt•tnanu. Tttraftydrofur•n and 1.2-trans Dtcnlorotthyltnt 

ucudtd tl'lt Ylhfu ghtn by Brown and Oonntly (1985) tn tr'tt colltctton 

of Clltl by flctors of Z and 16, rupecthtly. Oupftt Ull gruttr 

co ncentrttlons for thtu two COIIpontnts, ft Is l lk tly that tlit or ig i n 

of t l'lt u com po11nds 1s IIUn t c t p&l sol ld wute. Tht ranges or organic 

tl'l tm tcel conctntrlt fons art tht •tnti.u111 and IIIUI111u11 concentrat i ons 

f ound In 1 survey of luthltt troll 16 auntctpal solid wutt hndft 11 s 

(Brown and Donnelly, l985 ). 

10. My rtsurch with many of tl'lt co•pCMt~nds listed tbovt, plus 

tht hrgt ••ounu of publtshld sctenttftc ltteratul"e, 1ncUttte thtt 

cont..tnanu constdlr.ld fttr.e art •H11t tn the subsurftce envtrD!n•ent. The 

•eta II ••1 •owe throueft pen~tablt Cltpostu etthtr u soluble ulu or as 

co~aponlftts of ortantc •atter. Tht concentrattOft of tftl Of1Pt c 

constituents reported are all ••11 below tttetr •Iter solAtltttts (lro•n It 

11., 1913), thus , Utll constttutftts would •owe rtld11y •tth water 

tn tl'lt subsurface tnwtron•ent. 

[ dKlare under ~alt7 of perjul')' under ttte laws of tftt Urlittd 

Statts tftlt tftl foretot"' 11 true lftd correct. ,___,_~-~ 
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