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CERTIFICATE ASTO PARTIES, RULINGS, AND RELATED CASES

A. Partiesand Amici

The partiesin both the district court and in this Court are plaintiff-appel lant
Genera Electric Company and defendants-appellees Lisa Perez Jackson,
Administrator of the United States Environmental Protection Agency, and the
United States Environmental Protection Agency.

The following persons participated as amicus curiae in the district court:
American Chemistry Council, Chamber of Commerce of the United States,
Hudson River Sloop Clearwater, Natural Resources Defense Council, New Y ork
Rivers United, Riverkeeper, Inc., Scenic Hudson, and Washington County CEASE,
Incorporated.

The following persons are participating as amicus curiae in this Court:
Chamber of Commerce of the United States, Hudson River Sloop Clearwater,
National Association of Manufacturers, Natural Resources Defense Council,
Riverkeeper, Inc., and Scenic Hudson.

B. Rulings Under Review

Appellants seek review of the final judgment of the district court entered on
January 27, 2009 (Joint Appendix (“J.A.”) 0091, 0092) in favor of defendants and
from the rulings of the district court that formed the basis for entry of that

judgment, including the following:
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1. January 27, 2009 Order, id. at 0091, and Opinion, id. at 0092, of the
District Court for the District of Columbia (Judge John D. Bates) in Civil
Action No. 1:00-CV-02855-JDB granting defendants' motion for
summary judgment and denying General Electric Company’s motion for
summary judgment. The memorandum opinion is reported at Gen. Elec.

Co. v. Johnson, 595 F. Supp. 2d 8 (D.D.C. 2009).

2. March 30, 2005 Order (J.A. 0050) and Opinion, id. at 0053, of the
District Court for the District of Columbia (Judge John D. Bates) in Civil
Action No. 1:00-CV-02855-JDB granting in part defendants’ motion for
summary judgment with respect to General Electric Company’sfacial
due process challenge. The memorandum opinion is reported at Gen.
Elec. Co. v. Johnson, 362 F. Supp. 2d 327 (D.D.C. 2005).

C. Related Cases

This case was previously before the Court on appeal (docketed April 23,
2003, as No. 03-5114) under the case name General Electric Co. v. Environmental
Protection Agency and Michael O. Leavitt, Administrator, U.S. Environmental
Protection Agency. The prior appea was resolved by opinion dated March 2,
2004, which is reported at 360 F.3d 188 (D.C. Cir. 2004). (J.A. 0038.)

Undersigned counsel are not aware of any other related cases currently

pending in this or any other Court.
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1, disclosure is hereby

made by appellant General Electric Company of the following corporate interests:
a Parent companies of the corporation:

None

b.  Any publicly held company that owns ten percent (10%) or more of
the corporation:

None
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STATEMENT OF JURISDICTION

l. Subject Matter Jurisdiction.

The district court had jurisdiction under 28 U.S.C. 8§ 1331 because the claims
asserted arise under the Constitution, laws, or treaties of the United States.

. Appellate Jurisdiction.

The Court has jurisdiction under 28 U.S.C. § 1291 and Fed. R. App. P. 3(3).
The appedl isfrom the final judgment of the district court dated January 27, 2009,
which resulted from opinions on March 30, 2005 and January 27, 2009 and
disposed of all claims with respect to all parties. (See Joint Appendix (“J.A.”)
0050, 0053, 0091, 0092.) Genera Electric Company (“GE”) filed atimely Notice
of Appea on March 20, 2009.

STATUTESAND REGULATIONS

The applicable statutes are reproduced in the Addendum to this brief.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the district court, having properly recognized that unilateral
administrative orders (“UAQOS’) impose pre-hearing deprivations that are not
justified by any governmental need for expedited action, erred in failing to hold
that Section 106 of the Comprehensive Environmental Response, Compensation,
and Liability Act (“CERCLA"), 42 U.S.C. § 9606, violates procedural due process,

both on its face and through the United States Environmental Protection Agency’s
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(“EPA’S’) pattern and practice, because UAQ recipients are not provided any
hearing whatsoever prior to the deprivation of their protected property interests.

2.  Whether the district court, having properly recognized that UAO
recipients have “weighty” private interests, that the cost of a due process hearing
would be “minimal,” and that “several ... abstract principles suggest the [UAQO]
predecisional process may result in error,” erred in applying the Mathews v.
Eldridge balancing test by (a) determining that the government interest in avoiding
a hearing — but not the correlative private interest in obtaining a hearing — should
be considered in the aggregate for all UAQOs, and (b) holding that GE must show
(in addition to arisk of error) an unacceptably high actual “rate of error” in EPA’s
decisions.

STATEMENT OF THE CASE

l. I ntroduction.

GE challenges EPA’s failure to provide procedural due process to recipients
of UAOs issued pursuant to Section 106 of CERCLA. Asthe district court
recognized, UAOs subject targeted potentially responsible parties (“PRPS’) to
immediate deprivations of property without any opportunity for pre-deprivation
hearings to challenge the orders before a neutral decisionmaker. The pre-hearing
deprivations are imposed despite the undisputed fact — al so recognized by the

district court — that UAQOs are not used in cases of emergency and, to the contrary,
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are generally not issued until many years after EPA becomes involved at a
contaminated site, thus allowing ample time for due process review. These
findings alone demonstrate that Section 106 is unconstitutional, both on its face
and as implemented through EPA’ s pattern and practice, because the Supreme
Court has made clear that the government is required to provide at least some type
of pre-deprivation hearing absent exigent circumstances, and EPA provides none.

The specific contours of the due process hearing required here turn on the
factors articulated in Mathews v. Eldridge, 424 U.S. 319, 335 (1976): the balance
of private and governmental interests and risk of error. The district court found
that the pre-hearing deprivation imposed through EPA’s exercise of its UAO
authority adversely affects “weighty” private interests, that those private interests
outweigh the governmental interests in avoiding a hearing with respect to any
individual UAO, and that the UAO process involves numerous el ements that
Increase the risk of error, including one-sided decisionmaking. Again, these
findings should have resulted in aruling in GE’s favor and a holding that PRPs are
entitled to hearings that incorporate judicial-type procedures, including the right to
present evidence and cross-examine opposing witnesses before a neutra trier of
fact.

The district court nonetheless granted summary judgment to EPA. This

decision is unsustainable as a matter of law. In particular, the court did not address
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the central failure of the government to provide UAO recipients with any pre-
deprivation hearing, which should have been dispositive given the absence of an
emergency excusing such ahearing. Further, the court improperly engrafted
additional requirements onto the Mathews balancing test.

Accordingly, this Court should reverse the district court’s judgment, direct
that it enter judgment holding the UAO scheme unconstitutional on its face and as
implemented by EPA’s pattern and practice, and remand for further proceedings
consistent with its mandate.

. Prior Proceedings.

GE filed itsinitial complaint on November 23, 2000 and an amended
complaint on March 14, 2001. On March 31, 2003, the district court granted
EPA’s motion to dismiss, holding that GE’ s due process challenge was precluded
by CERCLA, Section 113(h), which divests federal courts of jurisdiction to hear
challengesto a UAO prior to completion of an EPA response action. (See JA.
0001, 0036.) On March 2, 2004, this Court reversed, holding that Section 113(h)
does not apply to facia or systemic due process chalenges. See Gen. Elec. Co. v.
EPA, 360 F.3d 188 (D.C. Cir. 2004) (J.A. 0038.) In so holding, the Court relied on
McNary v. Haitian Refugee Center, Inc., 498 U.S. 479, 492 (1991), in which the
Supreme Court rejected a similar argument that the courts lacked jurisdiction to

hear a systemic challenge to the Immigration and Naturalization Service's
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“uncongtitutional practices and policies’ in administering an amnesty program for
alien farm workers. Gen. Elec. Co., 360 F.3d at 192 (J.A. 0045.) This Court
explained that allowing GE’s challenge to proceed would not frustrate
Congressional objectivesin enacting CERCLA, noting, inter alia, that “[a]
decision on GE’ s due process claim that is favorable to GE would afford EPA an
opportunity to provide due process review at an early stage.” Id. at 194 (J.A.
0048.)

On remand, EPA moved for summary judgment, arguing that GE’s due
process challenge failed as a matter of law. On March 30, 2005, the district court
granted EPA’ s motion with respect to GE’ s facial due process challenge based on
two determinations that its subsequent January 27, 2009 opinion revealed were
erroneous. (1) that issuance of a UAO does not result in a pre-hearing deprivation,
(see JA. 0070), and (2) that, even if aUAO does result in a pre-hearing
deprivation, the statute is constitutional in a subcategory of cases — and therefore
immune from facial challenge under United Statesv. Salerno, 481 U.S. 739 (1987)
— because EPA sometimes issues UAOs to address environmental emergencies.
(See J.A. 0079.) Thedistrict court rejected EPA’s motion with respect to GE's
pattern and practice claim, holding that the claim “presents a cognizable lega

theory” as to which GE was entitled to discovery. Id. at 0065-66.
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The parties thereafter engaged in discovery on EPA’s pattern and practicein
exercising its UAO authority, including discovery of internal EPA memoranda,
guidances, and training materias; depositions of numerous Fed. R. Civ. P. 30(b)(6)
witnesses; six expert and rebuttal expert reports; and expert depositions. On
December 7, 2007, the parties filed cross-motions for summary judgment. On
January 27, 2009, the district court granted EPA’s motion. Id. at 0092. Whilethe
court ruled in favor of EPA, itsanalysis of EPA’s pattern and practice reflected a
significant shift in the court’ s factual understanding of the bases for GE's
procedural due process claim.

First, in sharp contrast to its 2005 opinion, the district court held that “GE
has demonstrated that PRPs are deprived of at |east some property interests
whether or not they comply withaUAQ.” Id. at 0125. Thedistrict court found
that a PRP that complies with a UAO suffers an average pre-hearing deprivation of
$4 million in paying the response costs ordered by the UAO, seeid. at 0123, 0127,
and that “noncomplying PRPs suffer a significant decrease in brand and market
value’ at the time of UAO noncompliance. Id. at 0127-28. The court concluded
that these pre-hearing deprivations are substantial :

[D]eprivations caused by UAQOs are potentialy so large —
on average $4 million for complying PRPs and some
substantial, unidentified amount for noncomplying UAOs
— that they may have collateral effects. UAOs could put

some PRPs out of business.... For other PRPs, UAOs
may affect operations, like whether to bid for new
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projects or to hire additional employees.... [A]lthough
the private interests are less constitutionally significant
because they are primarily financial, they are sufficiently
large and have enough potential collatera effectsto
constitute weighty private interests.

Id. at 0128.

Second, aso in sharp contrast to its 2005 opinion, the district court held that
the government could not defend these pre-hearing deprivations on the ground that
immediate action through UAOs is necessary to address environmental
emergencies. The court explained that “EPA lacks a ‘special need for very prompt
action’ under Section 106 of CERCLA.... [T]he parties agree that EPA does not
issue UAOs in true emergency situations.” Id. at 0131. Thedistrict court thus
found that EPA’ s governmental interest in avoiding a pre-deprivation hearing
stems solely from the cost of the additional process. The district court noted,
however, that for any given UAO, the cost of providing a pre-deprivation hearing
would be minimal. Id. at 0142 (“the costs of a single hearing before apresiding
officer are minimal, especially considering the size of the private interests at
stake”).

Third, the district court found that numerous elements of the UAO process
giveriseto risk of error. In particular, the court held that “the lack of a neutral

decision-maker, as an abstract principle, supports GE’s argument that EPA’s pre-

Issuance processis error prone.” Id. at 0134. The court further held that the risk of
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error isincreased because “EPA arguably stands to benefit by issuing UAOs
because EPA has an interest in conserving Superfund resources’ and because
“UAOQOs areissued by regional EPA officials without review and approval from
EPA headquarters.” 1d.

Thedistrict court’ s ruling in favor of EPA notwithstanding these factual
findings was based on three legally erroneous premises: (1) that procedural due
process can be satisfied by a post-deprivation hearing even though the government
concededly does not act on an emergency basis and waits yearsto issue a UAQ, id.
at 0140-41; (2) that the public interest in avoiding the cost of a pre-deprivation
hearing, while minimal for any given UAO, must be considered in the aggregate
but not balanced against the corresponding aggregated deprivations suffered by
UAO recipients, id. at 0142; and (3) that GE was required as a necessary element
of its due process claim to establish a substantial (but undefined) rate of actual
error — as opposed to ademonstrated risk of error — in EPA’sissuance of UAOs.
Id. at 0133.

STATEMENT OF FACTS

[ A Recipient Of A UAQO Is Not Afforded A Hearing To Challenge A UAO
Prior To Its | mplementation.

Under CERCLA, when EPA determines that an environmental cleanup is
required at a contaminated site, the agency has three options. First, EPA may

conduct the cleanup itself and file suit against a PRP in federal district court to
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recover the costs of the cleanup. See 42 U.S.C. 88 9604(a), 9607(a), 9611(a),
9613. Second, EPA may file an abatement action in federal district court to
compel a PRP to conduct a specified response action. Seeid. 8 9606(a). Third,
EPA may issue a UAO compelling a PRP to conduct a specified response action
without court involvement. Seeid. Asdescribed by the district court:

UAOs may essentially be viewed as condensed

prosecutions and adjudications: they initiate adversary

proceedings against a PRP, but simultaneously constitute

a statement that the PRP islegally responsible for the

violation and require the PRP to remedy wrongs through

the fulfillment of certain responsibilities and penalties

(i.e., UAOs regulate conduct of PRPs).
(J.A. 0088.)

Under each of the first two options, a PRP targeted by EPA is provided with
aright to ameaningful hearing before a neutral decision-maker in which it can
challenge EPA’ s determination that the PRP is liable and EPA’ s selection of the
response action at the site. These hearings have often resulted in findings in favor

of the PRP,* and GE does not contest EPA’s exercise of its authority under either

of these two statutory aternatives.

! See Burlington N. & Santa Fe Ry. Co. v. United States, 129 S. Ct. 1870, 1883-84
(2009) (EPA erred in liability determination as to one PRP and refusal to apportion
costs as to another); United States v. Burlington N. R.R. Co., 200 F.3d 679, 694
(10th Cir. 1999) (EPA acted arbitrarily and capriciously in modification of remedy
at site); Inre Bell Petroleum Servs., Inc., 3 F.3d 889, 904-08 (5th Cir. 1993) (EPA
acted arbitrarily and capricioudy in deciding to provide alternative water supply
absent evidence of public health need); United States v. Ottati & Goss, Inc., 900
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A PRP that receives a UAQ, on the other hand, is not provided any right to a
hearing to challenge EPA’ s adjudicatory determinations. Under CERCLA
8 113(h), federal courtslack jurisdiction to hear challengesto a UAO until all of
the work required under the UAO has been completed or until EPA brings an
enforcement action. See 42 U.S.C. § 9613(h). Further, although EPA may conduct
informal conferences with PRPs following issuance of a UAO, EPA guidance
documents make clear that such conferences are not due process hearings and do
not afford PRPs the opportunity to challenge the UAO. (J.A. 0700) (EPA guidance
explaining that the conference with PRPs “is not an evidentiary hearing. The
opportunity to confer does not give PRPs the right to pre-enforcement review. The

conferenceis not intended to be aforum for discussing liability issues or whether

F.2d 429, 441 (1st Cir. 1990) (Breyer, J.) (rejecting, inter alia, EPA remedy
imposing soil standard for PCBs based on assumption that “children will eat alittle
bit of dirt each day for 245 days per year for three and a half years’); United States
v. B & D Elec,, Inc., No. 1:05CV63, 2007 WL 1395468, a *9 (E.D. Mo. May 9,
2007) (EPA erred in designating defendants as liable parties); United Sates v.
Broderick Inv. Co., 963 F. Supp. 951, 954-55 (D. Col. 1997) (EPA acted arbitrarily
and capriciously in failing to reconsider remedy in light of changed conditions),
aff'din part, rev'din part, 200 F.3d 679 (10th Cir. 1999); United States v. Wedzeb
Enters., Inc., 844 F. Supp. 1328, 1338 (S.D. Ind. 1994) (EPA erred in designating
GE and another defendant as liable parties); United States v. Hardage, 750 F.
Supp. 1460 (W.D. Okla. 1990) (rejecting EPA’ s proposed excavation remedy and
adopting the PRP’ s proposed containment remedy), aff'd in part, rev'd in part on
other grounds, 982 F.2d 1436 (10th Cir. 1992).

10
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the order should have been issued.”); see also id. at 0354-55 §[1143-149° (same);
id. at 1011-12 (EPA affiant acknowledging that EPA does not make “any
significant changes’ to its remedy selection based on discussions with PRPsand is
open only to “negotiations regarding comparatively minor aspects of the Statement
of Work”).

A PRP accordingly has only two options upon receiving a UAO. Firgt, it
can comply with the UAQ, in which case it has no opportunity to challenge the
UAO through a meaningful hearing until the response action is completed (a
period lasting on average more than 3 years, id. at 0344 81) and then can seek
reimbursement only of a portion of its UAO-related costs. 42 U.S.C. § 9606(b).
Second, the PRP can refuse to comply with the UAQO, in which case it again has no
opportunity to challenge the UAO through a meaningful hearing and is subject to
penalties of $32,500 for each day of noncompliance and, once the responseis
performed by EPA, to punitive treble damages on top of the costs of the ordered
response action. 1d. 88 9606(b), 9607(c)(3). The PRP must sit in limbo as these
fines accumulate until EPA brings an enforcement action, which EPA canfile at its

sole discretion as late as five years after the date of the “violation.” See 28 U.S.C.

2J.A. 0328-58 is GE's Statement of Undisputed Facts filed in connection with its
summary judgment briefing before the District Court. For the purposes of this
appeal, GE has modified the evidentiary citations in the Statement of Facts to
correspond to where the previously-cited supporting evidence appears in the Joint
Appendix.

11
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§ 2462. Not surprisingly, in light of the massive and sustained contingent liability
thereby created, it is undisputed that PRPs have very rarely availed themselves of
the option of noncompliance. (J.A. 0355-56 f11150-153.)

The magnitude of the obligations imposed on PRPs by UAOs, the unilateral
nature of EPA decisionmaking in issuing the UAO, the inability of private parties
to obtain timely and independent review of that EPA decisionmaking, and the
extraordinarily severe sanctions for noncompliance create in UAOs a powerful
enforcement tool that isuniquein federal law. Seeid. at 0351 {124 (EPA Rule
30(b)(6) witness characterizing UAO authority “as one of the most potent
administrative remedies available to the agency under any existing regulatory
statute”). Because this power is unchecked and overwhelmingly coercive, EPA
long ago abandoned use of the CERCLA statutory provision for judicial abatement
actions, adopting instead a policy of issuing UAOs to every PRP that does not enter
into an EPA consent decree. 1d. at 0341 164. EPA aso conscioudy leveragesits
UAOQ power to coerce concessions from PRPs by, inter alia, making the terms of
UAOs “ugly, onerous, and tough.” 1d. at 0342-43 §[75. In thisway, EPA makesits
settlement demands appear “more attractive by making the alternatives what PRPs
want least, very unpleasant.” 1d. Insum, EPA’s exercise of its UAO power isthe

antithesis of what normally passes as due process.

12
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. A Recipient Of A UAQO Suffers An Immediate Deprivation Of Protected
Property Interests Whether Or Not It Complies With A UAO.

Asthedistrict court recognized in its 2009 opinion, a UAO causes an
immediate, unavoidable, and substantial pre-hearing deprivation of constitutionally
protected property interests, whether the PRP complies with the UAO or not. See
id. at 0125.

A. A PRP That Complies With A UAQO Incurs An Average $4.4 Million
Deprivation In Paying For the Cost Of The Ordered Response Action.

It is undisputed that a PRP that complies with a UAO suffers deprivations
through the costs imposed by the UAO. These deprivations occur prior to any
hearing and are unquestionably substantial. Based on an uncontested analysis
presented below of EPA’s own CERCLIS database (which contains data on every
UAO issued by EPA), GE’s expert determined that the average cost of complying
with asingle UAO is$4.4 million dollars. (J.A. 0329 92.) All told, between
August 16, 1982 and May 25, 2006, PRPs incurred an aggregate of more than $5.5
billion in response costs in complying with UAOs, al without any opportunity for
a pre-deprivation hearing to challenge the UAOs' validity. Id. Moreover, the
average cost of $4.4 million does not include the additional expenses of legal and
consulting fees incurred by a PRP in complying with a UAO, which cannot be
recovered in post-completion reimbursement actions. 1d. at 0447-48 11121-23, 0450

129.

13
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B. A PRPThat Elects Not To Comply With A UAQ Incurs Millions Of
Dollars In Pre-Hearing Deprivations Due To The Impact Of UAO
Noncompliance On The PRP' s Market Value, Costs Of Financing,
And Brand Value.

In the proceeding below, GE and EPA both proffered expert witnesses who
testified to the adverse impact on a PRP of a decision not to comply with a UAO.
Although the experts disagreed as to the magnitude of the impact, each averred that
UAO noncompliance results in immediate harm to the value of the PRP' s stock,
the PRP' s ahility to obtain financing, and the value of the PRP’ s brand.

1. A Decision Not To Comply With A UAO Has An Immediate

Pre-Hearing Adverse Impact On A PRP' s Market Value And
Cost Of Financing.

Because of the attendant risk of daily penalties and treble damages, a PRP
that believesa UAOQ is unlawful and elects not to comply is immediately tagged
with a massive contingent liability that has a correspondingly immediate impact on
the PRP' s market value and cost of financing. The certainty of these pre-hearing
deprivations is not disputed in the record; the parties' experts disagreed only as to
the magnitude of the effect.

EPA’s own expert, Dr. Siegel, repeatedly conceded that “there would be
some negative impact on afirm’'s stock price and on the costs it hasto pay on its
bonds following a decision not to comply with a UAO at the time the market
becomes aware of that [decision].” Id. at 0329 14, see also id. at 0329-30 114-6.

He also specifically noted that a*“decision by GE not to comply with aUAO ...

14
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would have a negative impact on some investors decisions whether to invest in
GE.” Id. at 0333 120. GE’s expert economist, Dr. Geweke, presented evidence of
the magnitude of that deprivation through a detailed regression analysis of historic
market and EPA enforcement data. His analysis demonstrated that aPRP's
decision not to comply with asingle UAO would result, on average, in an
immediate drop in the PRP's market value of $76.4 million. 1d. at 0334-35 {28.
He also showed that a PRP that sought to challenge, through noncompliance, al
UAOQs it received would suffer an aggregate median decline in stock price of 9.8%
and a proportionate median increase in bond yields of 3.5%. Id. at 0336 732.3
Based upon this data, Dr. Geweke explained:

These financial impacts of a decision not to comply with

UAOs adversely affect the firm’s conduct of its business

at the time the decision is made. Activitiesincluding

embarking on new projects or hiring more employees

will be curtailed because these undertakings have become

more costly: if the firm were to borrow the money to

finance these activities it would now confront higher

costs to service this debt; and if it were to raise the

money by issuing stock, it would now have to issue more
shares to do so, thereby further reducing the value of

3 While agreeing that the impact on stock value of UAO noncompliance was
significant, the district court questioned Dr. Geweke' s valuation of that impact
based upon the court’ s mistaken assumption that the $76.4 million did not take into
account the fact that the market might discount potential CERCLA liabilities based
on the possihility that the PRP would successfully challenge EPA’s decision and
avoid or minimize its payment obligation. (J.A.0117.) Asexplained in hisexpert
report, however, Dr. Geweke' s valuation was based upon actual market reactions
that incorporated market discounting. Id. at 0364.

15
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shares already outstanding. Werethefirm already in a
financialy precarious position, the consequences of
electing not to comply with UAOs would likely include
cancellation of projects underway, and reduction of
workforce. For some firms the consequenceis
bankruptcy.

Id. at 0336 1134. Thedistrict court adopted these conclusionsin its 2009 opinion.
Id. at 0128 (finding, inter alia, that “UAOs could put some PRPs out of business’).

2. A Decision Not To Comply With A UAO Has An Immediate
Pre-Hearing Adverse Impact On The Vaue Of A PRP' s Brand.

Unrebutted testimony in the district court established that a PRP that
challenges a UAO through noncompliance would suffer an additional pre-hearing
deprivation due to the negative impact of that action on the value of the PRP's
brand. Id. at 0330-34 [[7-22. Aswith the deprivations of stock price and
financing costs, this brand impact is undisputed and was confirmed by both EPA
and GE experts. |d. at 0119 (district court: “Not even Dr. Siegel, EPA’ srebuttal
expert, takes issue with it”).

EPA’s expert, Dr. Siegel, explained that the harm to a company’ s brand
from perceived environmental regulatory noncompliance would extend well
beyond the equities and financial markets, including such deprivations as “lower
product sales, [and] decreased access to talented workers,” id. at 0331 Y12, and
impaired relationships with a variety of firm stakeholders, including customers,

employees, and regulators. Id. 13.

16
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Another GE expert, Dr. Johnston, presented evidence as well of brand
impactsin the financial markets beyond those arising from contingent monetary
liabilities. In one peer-reviewed study, researchers cal culated that poor
environmental performance (as evidenced by emissions data and environmental
lawsuits) caused “alarge and statistically significant loss in the value of firm
intangible assets, with the average loss across al sampled firms of $362 million, or
8.4% of the average firm’s asset replacement value.” 1d. at 0426. In another
study, news of settlements with EPA concerning alleged environmental violations
resulted in “aloss of $14.3 million in stock market value, an amount that was much
larger than the $2.3 million that the average firm in the sample paid in fines and
coststo EPA.” Id. at 0427.*

Aswith the other adverse impacts incurred with UAO noncompliance, these
deprivations of brand value cannot be recovered through a post-hoc ruling in favor

of the PRP. Id. at 0333-34 122.

* Dr. Geweke' s analysis began with market reactions to PRPS’ receipt of specid
notice letters, which are similar to UAOs in that they inform the market of EPA’s
determination that the PRP isliable for a particular cleanup but which do not
involve any decision by the PRP not to comply with EPA’ s determination.
Because PRPs rarely elect not to comply with UAOs, Dr. Geweke' s analysis could
not capture the additional negative brand impacts arising from perceptions that a
PRP was defying its environmental responsibilities.

17
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[11. EPA Does Not Use UAOs To Respond To Emergencies.

EPA does not issue UAQOs to address environmental emergencies. To the
contrary, as the district court found and EPA ultimately conceded in the proceeding
below, when an environmental emergency exists, EPA conducts the cleanup itself
and seeks reimbursement from liable PRPs through a cost recovery action under
CERCLA § 107(a). Id. at 0131.

Far from being emergency government actions, UAOs are ssmply one
coercive step in a prolonged multi-year process of EPA involvement at a CERCLA
site. The undisputed evidence below shows that EPA typically does not issue
UAOs compelling longer-term remediations until eight years after it places asite
on the National Priorities List (“NPL”),” five years after it sends out notice |etters
to PRPs, and four years after it selects aresponse action at asite in a Record of
Decision (“ROD”). Id. at 0458-60. EPA typically does not issue UAOs
compelling short-term removal s until five years after it identifies the site, and the
ordered response action then takes, on average, another 1.7 yearsto complete. |d.
at 0458-61.

Moreover, the specific timing of EPA’sissuance of a UAQO is not triggered

by any change in environmental conditions at asite, but instead is driven largely by

°> The NPL isthelist of hazardous waste sites in the United States eligible for long-
term remedial action financed under the Superfund program. See42 U.S.C. §
9605(a)(8). See Carus Chem. Co. v. EPA, 395 F.3d 434, 437-38 (D.C. Cir. 2005).

18
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internal EPA performance objectives. EPA regions and individual personnel are
evaluated based upon their achievement of certain enforcement goalsin agiven
fiscal year. Nearly 24 years of EPA’s own data show adramatic jump in UAOs
issued in the final days of afiscal quarter or afiscal year, with nearly 20% of the
costs of all UAOs (nearly $1 billion) arising from UAOs issued on just three days,
the last day of March (the end of the fisca mid-year), the last day of June (the end
of the fiscal 3rd quarter) and the last day of September (the end of the fiscal year).
Id. at 0339 151; seealso id. at 0946 (EPA concession that “bean counting” affects
timing of UAQOs).

SUMMARY OFARGUMENT

CERCLA’s UAO provisions violate due process both on their face and
through EPA’s pattern and practice because PRPs are not provided with any
hearing before a neutral decision-maker prior to incurring the substantial
deprivationsimposed by UAOs. Because EPA provides PRPs with no “process’ at
al in the constitutional sense before depriving them of protected property interests
through its non-emergency UAOs, the Court need not even apply the three-part
balancing test set forth in Mathews, 424 U.S. at 335, to conclude that the UAO
statutory scheme violates procedura due process. Neither this Court nor the
Supreme Court has ever countenanced or “balanced away” the core right to some

type of pre-deprivation hearing absent emergency circumstances.
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Analysis of EPA’s exercise of its UAO authority under the Mathews
balancing test provides further confirmation of the constitutional invalidity of the
UAO scheme and serves to define the parameters of the pre-deprivation procedures
necessary to satisfy the constitutional requirements of due process. Asthedistrict
court properly recognized, UAOs implicate substantial private interests that for any
given UAO outweigh the governmental interest in avoiding the costs of a hearing,
and the UAQO process carries with it significant risk of error due to the lack of any
neutral decision-maker, EPA’sfinancial stake in issuing UAOs, and the delegation
of UAO authority to subordinate regional EPA employees. Due process thus
requires that UAQ recipients be provided pre-deprivation hearings that incorporate
judicial-type procedures, including the right to present evidence and cross-examine
opposing witnesses before a neutral trier of fact.

Thedistrict court erred in itslegal application of the Mathews balancing test
by aggregating the governmental interests, but not the corresponding private ones.
The court also erred by imposing an additional and admittedly novel requirement
that GE present evidence of a substantial actual “rate of error,” arequirement
inconsistent with Supreme Court precedent. The district court’s sua sponte
imposition of this“rate of error” requirement is particularly inappropriate here
because EPA has succeeded through its coercive pattern and practice in preventing

virtually any challenges to UAOs from which such an error rate might be derived.

20
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STANDARD OF REVIEW

The Court reviews “the district court’s grant of summary judgment de novo
and may affirm only if, viewing the evidence in the light most favorable to [the
responding party] and giving him the benefit of all permissible inferences, [it]
conclude[s] that no reasonable jury could reach averdict in [the party’s] favor.”
Jonesv. Bernanke, 557 F.3d 670, 674 (D.C. Cir. 2009).

ARGUMENT

l. EPA’s Failure To Provide UAQO Recipients With Any Pre-Deprivation
Hearing Violates Procedural Due Process.

A. The Absence Of Any Pre-Deprivation Hearing Violates Procedural
Due Process, Without Regard To The Mathews Factors.

The Court’s analysis of the procedural due process issues raised in this case
must start with three key factual findings of the district court that were conceded
by EPA or its expert below. First, UAOsimpose significant deprivations on UAO
recipients, either through the costs of the ordered response action if they comply or
through the impacts on the PRP' s market value, cost of financing and brand value
if they do not. (J.A. 0329-30 1113-7, 0331-32 10, 112-17, 0333 1120-21, 0113-19,
0123, 0125.) Second, UAO recipients do not have any opportunity for a hearing
before a neutral decision-maker to challenge UAOs before these deprivations
occur. 1d. at 0700, 0354-55 11143-149, 1011-12, 0134. Third, the government has
no emergency need to issue UAOs that would justify dispensing with the ordinary

due process requirement of a pre-deprivation hearing. 1d. at 0131. Because the
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first two of these findings arise from the face of CERCLA and the third arises from
EPA’s acknowledged construction of the statute, these three district court findings
are equally relevant to both GE’s “pattern and practice” due process challenge and
its facia due process challenge. See Ward v. Rock Against Racism, 491 U.S. 781,
795-96 (1989) (“Administrative interpretation and implementation of aregulation
are, of course, highly relevant to our analysis, for in evaluating afacial challenge to
a[statute], afedera court must ... consider any limiting construction that ... [an]
enforcement agency has proffered.”); Forsyth County, Ga. v. Nationalist
Movement, 505 U.S. 123, 131 (1992) (same); Hill v. Jackson, 64 F.3d 163, 167
(4th Cir. 1995) (same in context of procedural due process challenge). Indeed,
when juxtaposed against the district court’s 2005 opinion granting EPA’s motion
to dismiss GE’'sfacial challenge, the district court’s own 2009 findings make clear
that its previous 2005 ruling was erroneous and should be reversed. (See JA.
0070, 0079) (basing dismissal of facia challenge on incorrect predicates that

UAOs do not impose pre-hearing deprivations and are used in emergencies).’

® The district court’s 2009 findings of pre-hearing deprivation and lack of
emergency also demonstrate the error of other courts that have rejected due process
challenges to UAOs based upon the same predicate misunderstandings. See United
Satesv. Capital Tax Corp., No. 04 C 4138, 2007 WL 488084, at *3 (N.D. Ill. Feb.
8, 2007) (the UAO “statutory scheme is set up so that no deprivation occurs until
after ajudicial hearing”); Employers Ins. of Wausau v. Browner, 848 F. Supp.
1369, 1374 (N.D. Ill. 1994) (“a PRPisfully entitled to obtain judicia review of the
EPA’s order prior to being deprived of its property”), aff’ d, 52 F.3d 656 (7th Cir.
1995); Wagner Seed Co. v. Daggett, 800 F.2d 310, 315 (2d Cir. 1986) (in
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Having concluded that UAOs impose pre-hearing deprivations absent any
emergency need for government action, the district court need not have gone any
further. These undisputed findings compel a holding that EPA’s UAQO regimeis
unconstitutional.

The district court nonethel ess proceeded to apply the three-part balancing
test set forth in Mathews v. Eldridge. Thiswas error because the purpose of the
Mathews balancing test is to determine what type of pre-deprivation hearing is
required in a given case, not to decide whether any hearing isrequired. See
Mathews, 424 U.S. at 334-35 (balancing factors relevant to determine “specific
dictates of due process’ in given case); see also Bd. of Regents of Sate Colls. v.
Roth, 408 U.S. 564, 570 (1972) (“aweighing process has long been a part of any

determination of the form of hearing required in particular situations by procedural

providing for UAOs, “Congress envisioned a procedure that permits the EPA to
move expeditiously in the face of a potential environmental disaster”). Aswith the
district court in its 2005 opinion, these courts issued their opinions without the
benefit of an evidentiary record. The other courts thus also did not have the record
evidence of EPA pattern and practice that informs the procedural due process
anaysis at issue here. In addition, the Ninth Circuit's decision in City of Rialto v.
W. Coast Loading Corp., No. 08-55474, 2009 WL 2477625 (9th Cir. Aug. 14,
2009), which declined on jurisdictional grounds to permit a pattern and practice
claim against the CERCLA UAO scheme to proceed at al, is unpersuasive and in
any event inapposite since the court there concluded that the claim presented was
"nothing more than arequest for direct review of the validity of [a specific] UAO,"
Id. at * 10, and therefore barred by Section 113(h) of CERCLA. This Court, of
course, has already held that GE's facial and pattern and practice claims are not
precluded by Section 113(h).

23



Case: 09-5092  Document: 1222780  Filed: 12/29/2009  Page: 37

due process’) (emphasis added). As Mathews explains, the Supreme Court
“congistently has held that some sort of hearing is required before an individual is
finaly deprived of aproperty interest.” Mathews, 424 U.S. at 333 (emphasis
added). “[H]owever weighty the governmental interest may bein agiven case, the
amount of process required can never be reduced to zero — that is, the government
iIsnever relieved of its duty to provide some notice and some opportunity to be
heard prior to afinal deprivation of a property interest.” Propert v. District of
Columbia, 948 F.2d 1327, 1332 (D.C. Cir. 1991). Because the government does
not provide any pre-deprivation hearing in connection with UAOs, CERCLA § 106
— both on its face and as implemented through EPA’s pattern and practice —
violates the procedural due process rights of UAO recipients.

“[T]he root requirement of the Due Process Clause” is “that an individual be
given an opportunity for a hearing before he is deprived of any significant property
interest.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985)
(citations omitted); see also United Sates v. James Daniel Good Real Prop., 510
U.S. 43, 55 (1993). “Although the Court has held that due process tolerates
variances in the form of a hearing appropriate to the nature of the case ... the Court
has traditionally insisted that, whatever its form, opportunity for that hearing must
be provided before the deprivation at issue takes effect.” Fuentesv. Shevin, 407

U.S. 67, 82 (1972) (interna citations and quotations omitted).
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“Many controversies have raged about the cryptic and abstract words of the Due
Process Clause, but there can be no doubt that at a minimum they require that
deprivation of life, liberty, or property by adjudication be preceded by notice and
an opportunity for hearing appropriate to the nature of the case.” Logan v.
Zimmerman Brush Co., 455 U.S. 422, 428 (1982). The CERCLA UAO scheme
violates this basic principle.

The government may avoid the requirement of a pre-deprivation hearing
only in extraordinary situations — which EPA admits are not present here — where
Immediate government action is “necessary to secure an important governmental
or general public interest” and there is a“special need for very prompt action.”
Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 678 (1974). “[I]tis
fundamental that except in emergency situations (and this is not one) due process
requires that when a State seeks to terminate (a protected) interest . . ., it must
afford notice and opportunity for hearing appropriate to the nature of the case
before the termination becomes effective.” Roth, 408 U.S. at 570 n.7; see also
James Daniel Good, 510 U.S. at 53 (“We tolerate some exceptions to the general
rule requiring predeprivation notice and hearing, but only in extraordinary
situations where some valid government interest is at stake that justifies postponing

the hearing until after the event.”).
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This Court thus need not even consider the Mathews factors in order to hold
the CERCLA UAO scheme unconstitutional. Because EPA does not issue UAOs
In emergencies, the absence of a pre-deprivation hearing is afatal constitutional
flaw in the scheme, both on its face and as implemented through EPA’ s pattern and
practice.

B. EPA’s Arguments To Avoid Its Pre-Deprivation Hearing Obligation
Have No Merit.

EPA’s contrary contention below that the UAO regime is constitutional
despite the lack of any timely hearing was based on two arguments: (1) the
deprivations conceded by EPA’s own expert are not of the sort entitled to due
process protection and (2) a UAQ recipient’s ability to talk to the EPA
enforcement personnel who made the decision whether to issue the UAO satisfies
the pre-deprivation hearing requirement. Neither argument has merit.

EPA conceded that a PRP that complies with a UAO suffers a pre-hearing
deprivation of its constitutionally protected interest in the costs of the ordered
response action, but argued that there is no constitutional protection for anon-
complying PRP' s property interest in its stock price, costs of financing, and brand
value because those deprivations are purportedly consequential and intangible,

rather than direct and concrete. The district court properly rejected this argument,
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explaining that it is squarely contrary to the Supreme Court’ s opinion in
Connecticut v. Doehr, 501 U.S. 1 (1991). (J.A. 0109-11.)’

Doehr involved a prejudgment attachment of real estate that, like a UAQO,
reduced the market value of the plaintiff’s property. See Doehr, 501 U.S. at 12
(“By definition, attachment statutes premise a deprivation of property on one
ultimate factual contingency — the award of damages to the plaintiff which the
defendant may not be able to satisfy.”). As EPA did here, the government in
Doehr argued that the attachment did not give rise to an actionable deprivation of
property because the “effects do not amount to a complete, physical, or permanent
deprivation of real property.” Id. The Supreme Court rejected that argument,
explaining that an attachment deprives individuals of protected property interests
because it “ordinarily cloudstitle; impairs the ability to sell or otherwise alienate

the property; taints any credit rating; [or] reduces the chance of obtaining a home

" The district court aso correctly noted that the Supreme Court has long recognized
that “[i]ntangible assets, like a brand name, may receive due process protection.”
(J.A. 0118) (citing Del., Lackawanna & W. R.R. Co. v. Pennsylvania, 198 U.S.
341, 359 (1905)); see also Coll. Sav. Bank v. Fla. Prepaid Postsecondary Educ.
Expense Bd., 527 U.S. 666, 675 (1999) (“The assets of a business (including its
good will) unquestionably are property, and any state taking of those assetsis
unquestionably a‘deprivation’ under the Fourteenth Amendment.”); Reeve
Aleutian Airways, Inc. v. United Sates, 982 F.2d 594, 598 (D.C. Cir. 1993)
(“Realistically appraised,” government action “branding an airline unsafe” “had to
work asignificant deprivation of Reeve’s constitutionally cognizable interest in
avoiding the loss of government contracting opportunities based on stigmatizing
charges’).
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equity loan or additional mortgage.” 1d. at 11; see also Peralta v. Heights Med.
Ctr., Inc., 485 U.S. 80, 85 (1988) (lien that impairs “ability to mortgage or
alienate” property imposes deprivation); Reardon v. United States, 947 F.2d 15009,
1518, 1523-24 (1st Cir. 1991) (en banc) (CERCLA lien provision
unconstitutionally deprives recipient of protected property interest because it
“cloud[ed] title, limit[ed] alienability, [and] affect[ed] current and potential
mortgages.”); cf. United States v. Welch, 327 F.3d 1081, 1108 (10th Cir. 2003)
(“The Supreme Court recognized long ago that property defined in the ‘ordinary,
everyday sense[]’ is not only the tangible ‘thing which is the subject of ownership’
but also ‘the owner’ s [intangible] right to control and dispose of that thing.’”)
(quoting Cranev. Comm'r, 331 U.S. 1, 6 (1947) and citing Doehr).

EPA’s second argument — that a UAO recipient’s purported ability to
complain to the same EPA officials who decided to issue the UAO qualifiesas a
due process “hearing” — also fails. Asaninitia matter, this argument is contrary to
the record evidence of EPA’s pattern and practice not to afford UAO recipients an
opportunity to contest the UAO even before EPA enforcement personnel. (See
J.A. 0700, 0354-55 11143-149, 1011-12.) In any event, even if UAO recipients
could contest the UAO before EPA officials, this opportunity would in no way
satisfy the requirement of due process. “The constitutional requirement of some

kind of hearing means, at a minimum, that the affected individual must have a
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meaningful opportunity to present his case before a neutral decisionmaker.”
Propert, 948 F.2d at 1333 (citing Fuentes, 407 U.S. at 83 and Goldberg v. Kdly,
397 U.S. 254, 269 (1970)). “Before one may be deprived of a protected interest ...
oneis entitled as a matter of due process of law to an adjudicator who isnot in a
situation which would offer a possible temptation to the average man as ajudge ...
which might lead him not to hold the balance nice, clear and true.” Concrete Pipe
& Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S Cal., 508 U.S. 602,
617-18 (1993); see also Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (“due
process requires a neutral and detached judge in the first instance”) (quoting
Concrete Pipe).

The district court correctly recognized that EPA does not provide UAO
recipients with a pre-deprivation hearing before aneutral decision-maker. (J.A.
0134.) Thedistrict court erred however in relying on Old Dominion Dairy
Products, Inc. v. Secretary of Defense, 631 F.2d 953 (D.C. Cir. 1980), for the
proposition — contrary to the precedent cited above — that due process can be
satisfied by providing an opportunity to be heard by the same officials who issued
the UAO. Old Dominion stands for no such proposition. In Old Dominion, the
Court discussed thisissue only in the context of agreeing with the plaintiffs
argument that the government had violated his due process rights when it failed

even to provide such an opportunity. Seeid. at 968. The Court did not resolve the
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guestion of what type of hearing must be provided, and it certainly did not hold
that a hearing before the initial government decisionmaker would satisfy due
process. Seeid. at 969 (remanding to district court with direction “to devise an
appropriate remedy”).

More informative isthe Third Circuit’s opinion in Khouzamv. Attorney
General, 549 F.3d 235 (3d Cir. 2008). In Khouzam, the government — making the
same argument as EPA here — contended that it had provided aresident alien with
a sufficient hearing before initiating deportation because the alien could have sent
aresponse to the officials who made the deportation decision explaining why he
thought the decision waswrong. The Third Circuit squarely rejected this argument
in terms equally applicable here:

We refuse to regard the general ability of an aliento

correspond with an agency as sufficient to satisfy due

process, particularly after the agency has decided the

pertinent issue. In addition to whatever other flaws may

exist in this purported opportunity to argue, we note that

[appellant] would not have had the benefit of a neutral

and impartial decisionmaker.
Id. at 257-58; see also Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252, 2259
(2009) (“no man is alowed to be ajudge in his own cause; because hisinterest
would certainly bias his judgment, and, not improbably, corrupt his integrity”)

(quoting The Federalist No. 10, p. 59 (J. Cooke ed. 1961) (J. Madison); Tri County

Indus., Inc. v. District of Columbia, 104 F.3d 455, 461 (D.C. Cir. 1997)
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(procedures whereby a party could appeal the suspension of permit to the same
official who made the decision “do not advance the ball”).

Because UAO recipients are not provided a hearing of any type before a
neutral decision-maker prior to the government action depriving them of their
protected property interests, the Court should hold that CERCLA 8 106 violates
procedural due process, both on its face and through EPA’ s pattern and practice,
and remand the case back to the district court for further proceedings on the nature
of the pre-deprivation hearing that is required by the Mathews balancing test.

1. An Appropriate Balancing Of Private Interests, Governmental Interests, And

Risk Of Error Reguires That UAQO Recipients Be Provided A Pre-
Deprivation Hearing With Judicia -Type Procedures.

Where — as here — government action results in a deprivation of
constitutionally protected property interests, Mathews instructs that three factors
determine the contours of the pre-deprivation hearing that is required to satisfy due
process:

First, the private interest that will be affected by the
officia action; second, the risk of an erroneous
deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government’s
interest, including the function involved and the fiscal
and administrative burdens that the additional or
substitute procedural requirement would entail.

424 U.S. at 335. While the Court need not conduct this inquiry to find that due

process has been violated here — because the statutory scheme provides no pre-
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deprivation hearing at all — the Mathews’ “ultimate balance” informs the precise
nature of the pre-deprivation hearing that must be provided, that is, whether “under
our constitutional system, judicial-type procedures must be imposed upon
administrative action to assure fairness.” 1d. at 348 (emphasis added). Because the
district court’s application of Mathews was erroneous in key respects discussed
below, review of thisissue by the Court will materially advance the final resolution
of this case, which is approaching its tenth year of litigation.

In its 2009 opinion, the district court correctly identified many of the key
facts affecting the Mathews balance in this case, including that the private interests
of aUAOQ recipient outweigh the governmental interest in avoiding a pre-
deprivation hearing and that the UA O process imposes inherent risks of error due
to the lack of any neutral review, the delegation of UAO authority to subordinate
regional officials, and EPA’s budgetary interest inissuing UAOs. The district
court erred, however, initslegal analysis applying the Mathews balancing factors
to thefacts a issue. Correcting for these lega errors, the Mathews analysis clearly
demonstrates that EPA must provide UAQ recipients with a pre-deprivation
hearing that incorporates “the procedures which have traditionally been associated
with the judicial process,” Hannah v. Larche, 363 U.S. 420, 442 (1960), including
the right to present evidence and cross-examine opposing witnesses before a

neutral trier of fact.
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A. The Digtrict Court Correctly Held That The Pre-Hearing Deprivations
Resulting From UAOs “ Constitute Weighty Private Interests.”

A UAO recipient’s private interest in a pre-deprivation hearing dwarfs by
orders of magnitude the private interests the Supreme Court has found to give rise
to due process violations in other cases.® Asthe district court concluded based
upon afully developed record below, a UAQO recipient can expect to incur pre-
hearing deprivations totaling many millions of dollars, whether or not it complies
with the UAO, and those deprivations will have collateral impacts on ongoing
business operations that can never be recovered through any putative post-
deprivation hearing right. (J.A. 0128.) The record evidence demonstrates that a
UAO, on average, causes a pre-hearing deprivation of $4.4 million if aPRP
complies and a pre-hearing deprivation of $76.4 million in market value, plus
additional significant impacts on costs of financing and brand vaue, if a PRP does
not comply. Id. at 0328-36 111-35.

The district court correctly rejected EPA’s argument that the UAO
recipient’s private interests “are less constitutionally significant because they are
primarily financial,” noting that the deprivations “are sufficiently large and have

enough collateral effectsto constitute weighty private interests.” 1d. at 0128. The

® Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969), for example, involved a
personal debt on a promissory note and the ex parte deprivation, by garnishment,
of the use of $31.59 in wages. Likewise, Fuentes, 407 U.S. 67, involved the
replevin of astove and stereo valued at $500.00.
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district court explained that “deprivations caused by UAQOs are potentially so large
... [that they] could put some PRPs out of business.” 1d. For these companies, of
course, the private interest in securing a pre-deprivation hearing is not only
weighty, it isexistential. This deprivation cannot be remedied through a post-
deprivation hearing, and EPA cannot cite to any other case in which a court has
balanced away a company’s very existence under a Mathews analysis. Further, the
district court recognized that “[f]or other PRPs, UAOs may affect operations, like
whether to bid for new projects or to hire additional employees.” 1d. Business
opportunities lost during years of lower stock prices and higher finance costs
cannot be recovered by a post-hoc finding that the UAO was improperly issued
many years earlier. Likewise, the adverse impacts on brand value are irreparable
and cannot be remedied through a later, delayed challenge to the UAO. Id. at

0333-34 22.°

? In any event, the possibility that a PRP might recover some of itslossesin a post-
deprivation hearing does not excuse EPA of its obligation to provide PRPs with a
hearing before the deprivation occurs. The Supreme Court has held that “no later
hearing and no damage award can undo the fact that the arbitrary taking that was
subject to the right of procedura due process has aready occurred. This Court has
not . . . embraced the general proposition that awrong may be done if it can be
undone.” Fuentes, 407 U.S. at 82 (citation omitted and alteration in original). “In
situations where the State feasibly can provide a predeprivation hearing before
taking property, it generaly must do so regardless of the adequacy of a
postdeprivation tort remedy to compensate for the taking.” Zinermon v. Burch,
494 U.S. 113, 132 (1990).
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The harms to these weighty private interests are compounded by the long
delay before a PRP can obtain any kind of post-deprivation review of aUAOQO. In
addition to the magnitude of deprivation, “the possible length of wrongful
deprivation” also “is an important factor in assessing the impact of official action
onthe private interests.” Mathews, 424 U.S. at 341. Asestablished from datain
EPA’s CERCLIS database, a PRP that complies with a UAOQ faces an average
delay of five years for UAOs requiring remediations and 1.7 years for UAOs
requiring removals before being able to seek a post-completion hearing. (J.A.
0344 182.) For aPRP that elects not to comply with a UAQ, the delay could be
even longer, because the PRP would be forced to wait not only until the ordered
response action is completed (by EPA or by other PRPs), but aso potentially for
the full length of the statutory limitations periods for EPA to bring an enforcement
or cost recovery action (5 years for an enforcement action, 28 U.S.C. § 2462; 3 or
6 years after completion of specified site activities for an EPA cost recovery
action, 42 U.S.C. § 9613(g)(2)). The period of the deprivation would thus extend
for years regardless whether, as the district court queried, there was evidence that
EPA would intentionally delay cost recovery or enforcement proceedings.

In Reardon, the en banc First Circuit (including then-Judge Breyer) held in

circumstances anal ogous to this case that the likelihood of delay before any EPA
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enforcement hearing weighed heavily in favor of pre-deprivation review of EPA
decisions to impose liens for Superfund liability:

Thefirst hearing the property owner islikely to get is at
the enforcement proceeding, or the cost recovery action,
brought by EPA .... Since the government may take its
own sweet time before suing, and since the removal or
remedial action may itself take years to complete, thelien
may be in place for a considerable time without an
opportunity for ahearing.... Indeed, in this respect the
CERCLA scheme resembles the replevin statutes in
Fuentes v. Shevin, where the Court held that a debtor
may not be “left in l[imbo to await a hearing that might or
might not ‘eventually’ occur.” Mitchell v. W.T. Grant
Co., 416 U.S. at 618, 94 S.Ct. at 1905 (discussing
Fuentes v. Shevin).

947 F.2d at 1519-20. A PRP who receivesaUAOQ issimilarly “left in limbo.”
While waiting for “a hearing that might or might not eventually occur,” the PRP
has no ability to escape the continuing adverse impacts on its business operations
occasioned by the UAOQ.

The district court’s holding that GE bore the burden of establishing that EPA
has in fact delayed enforcement proceedings was improper in any event because
the coercive nature of the UAQO processis such that it isvery rare for aPRP to
elect not to comply withaUAO. (J.A. 0355 150.) The threat of treble penalties
and accumulating fines of $32,500 per day for UAO noncompliance “impog|€]
such conditions upon the right to appeal for judicial relief as work an abandonment

of theright.” Ex Parte Young, 209 U.S. 123, 147 (1908). Accordingly, the
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CERCLIS database only contains three instances in which EPA was required to
pursue an enforcement action for UAO noncompliance. (J.A. 0356 1153.) Inone
of those actions resulting in a published opinion, EPA delayed bringing its
enforcement action more than five years after the UAO was issued and three years
after the Agency asserted the PRP had failed to comply. United States v. Barkman,
No. Civ. A. 96-6395, 1998 WL 962018, at * 16 (E.D. Pa. Dec. 17, 1998). The
court ultimately ordered the PRP to pay daily penalties for a period exceeding five
years. Id. at *18.

A UAOQ recipient’s private interest in avoiding multi-million-dollar
deprivations and prolonged disruption to ongoing business operationsis clearly
“weighty” and moves the Mathews scales strongly towards judicial -type procedural
protections in a pre-deprivation hearing.

B. TheDistrict Court Correctly Held That The Governmental Interest In

Avoiding A Pre-Deprivation Hearing On A Specific UAO Is
“Minimal.”

Asthe district court properly recognized, two factors are paramount in
identifying the governmental interest under the Mathews analysis. “Thefirstis
whether the government has ‘a special need for very prompt action.”” (J.A. 0130)
(quoting Fuentes, 407 U.S. at 91). “The second factor isthe financial and

operational cost of additional process and the need to conserve ‘scarce fiscal and
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administrative resources.”” (J.A. 0130-31) (quoting Mathews, 424 U.S. at 347-
348).

As detailed above, EPA does not have any specia need for very prompt
action in issuing UAOs because EPA does not use UAQOs for emergencies. To the
contrary, the undisputed evidence demonstrates that UAOs are not issued for years
following EPA’ sidentification of a site and of PRPs and that the timing of UAOs
isdriven by internal management factors rather than site conditions. Thus, thereis
more than ample time for pre-deprivation UAO hearings within the ordinary course
of events at a CERCLA site, and providing such hearings would cause no
meaningful adverse impact on the timeliness of site cleanups. See Loudermill, 470
U.S. at 544 (finding due process violation where providing pre-deprivation hearing
would not impose “intolerable delays’).

The only government interest upon which EPA can rely here in arguing
against a pre-deprivation hearing is the same interest that the government can
aways assert against providing due process. such a hearing would cost money.
But as this Court has recognized, “while cost to the government is afactor to be
weighed in determining the amount of process due, it is doubtful that cost alone
can ever excuse the failure to provide adequate process.” Propert, 948 F.2d at
1335. Thisis because, as the Supreme Court has explained, while “[a] prior

hearing always imposes some costs in time, effort, and expense, and it is often
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more efficient to dispense with the opportunity for such ahearing.... these rather
ordinary costs cannot outweigh the constitutional right.” Fuentes, 407 U.S. at 92
n.22; see also INSv. Chadha, 462 U.S. 919, 944 (1983) (“[T]he fact that agiven
law or procedure is efficient, convenient, and useful in facilitating functions of
government, standing alone, will not saveit if it is contrary to the Constitution”).

In any event, as the district court properly recognized, the cost to the
government of providing a pre-deprivation hearing to UAO recipients will vary
depending upon the degree of process that is ultimately deemed necessary. The
district court explained, for example, that “[f]or any given UAQO, a hearing before a
presiding officer would add only weeks or afew months to an issuance process
that usually takesyears.... Moreover, the costs of asingle hearing before a
presiding officer are minimal, especially considering the size of the private
interests at stake.” (J.A.0142.) Likewise, the district court concluded that EPA
“has alower interest in avoiding the less formal process beforean ALJ” Id. at
0132.

Having reached this proper factual conclusion, however, the district court
erred by making a one-sided adjustment to the Mathews scale and concluding that
the cumulative cost to the government of providing additional process for all
UAOs would create agovernmental interest sufficient to avoid any pre-deprivation

hearings. This conclusion was premised on the district court’s speculation that if
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such a hearing right were provided, “most PRPs would contest the UAO,” id.,
notwithstanding the absence of any record evidence on the point. The district court
also overlooked the facts that such hearings would require additional PRP
expenditures and that many PRPs are “repeat players’ who must also consider their
ongoing relationship with the EPA. Moreover, the district court’s conjecture was
at odds with our constitutional tradition of ensuring that every citizen receives the
fundamental protection of due process. The government routinely provides private
parties with due process to challenge official government action in al areas of its
operations without being inundated with meritless claims.

Even accepting the district court’ s specul ative reasoning, moreover, itslogic
founders because if UAO hearings are to be considered cumulatively, then the
court should aggregate the private litigants' interestsaswell. See Gerald L.
Neuman, The Constitutional Requirement of * Some Evidence,” 25 San Diego L.R.
631, 700 (1988) (“If the government’sinterest is to be taken in the aggregate, then
the private interest must be defined as including al the erroneously rejected
clams’). Thefinal relative balance should thus remain the same. Indeed, were the
Court to accept the district court’s one-sided adjustment, the (aggregated)
governmental interest would virtually always outweigh the private interest at stake,
and the procedural due process protections currently required in all manner of

government operations would be placed in jeopardy.
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That the government can provide pre-deprivation hearings without
significant burden to the governmental interest is demonstrated by the numerous
other environmental and public health regimes in which EPA routinely provides
such hearings. For example, under the Safe Drinking Water Act, EPA may issue
emergency orders based on afinding of “imminent and substantial endangerment
to health,” but nothing in the statute precludes immediate judicial review, and
courts have concluded that such review must be provided. See 42 U.S.C. § 300i;
W.R. Grace & Co. v. EPA, 261 F.3d 330, 338 (3d Cir. 2001); Trinity Am. Corp. v.
EPA, 150 F.3d 389, 394 (4th Cir. 1998); Imperial Irrigation Dist. v. EPA, 4 F.3d
774, 774 (9th Cir. 1993). Under the Toxic Substances Control Act, if EPA
confronts an imminent hazard it must commence acivil judicial action seeking an
order seizing the imminently hazardous chemical substance or other relief against
persons distributing such substances. 15 U.S.C. § 2606. Under the Federa
Insecticide, Fungicide and Rodenticide Act, if EPA makes afinding of “imminent
hazard,” it can issue an order suspending the registration of a pesticide, which
effectively haltsits use, but the recipient has five days to request an expedited
hearing of the suspension order, during which time the order is held in abeyance,
and following the hearing the recipient may seek full judicia review of the order.

7 U.S.C. §136d(c)."”° Given the ability of EPA to operate within the constraints of

“ Note that if EPA makes afinding of “emergency,” the suspension order is not
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due process even in emergency situations (which are not present here), EPA cannot
reasonably maintain that it needs a special exemption from the Constitution in the
context of CERCLA UAQOs. Insum, EPA’sinterest in avoiding a hearing on its
UAOs s nothing more than a convenience that is not available in other settings.

EPA’s argument fails here as well because EPA maintains — albeit based on
adubious record - that it provides PRPs with adequate post-deprivation
opportunity to challenge a UAO through a § 106(b) reimbursement petition or an
EPA enforcement action. Thus, EPA’s argument is not that UAO recipients should
not be provided a hearing, but that the hearing constitutionally can be delayed. But
ameaningful UAO hearing would not impose any greater costs on the government
If provided before, rather than after, the deprivation. Asthe Supreme Court
explained in Connecticut v. Doehr, “the State cannot seriously plead additional
financia or administrative burdens involving predeprivation hearings when it
aready claims to provide an immediate post-deprivation hearing.” 501 U.S. at 16;
see also James Daniel Good, 510 U.S. at 59 (“[f]rom an administrative standpoint
it makes little difference whether that hearing is held before or after the seizure”).

EPA’s argument also ignores a countervailing governmental interest in favor
of a pre-deprivation hearing. Asthe Court noted when the case was previously

before it on appeal, a*“decision on GE’s due process claim that is favorable to GE

stayed pending the expedited hearing. 7 U.S.C. 8§ 136d(c)(3).
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would afford EPA an opportunity to provide due process review at an early stage.”
Gen. Elec. Co., 360 F.3d at 194 (J.A. 0048); see also Reardon, 947 F.2d at 1523
(“we do not believe that EPA has alegitimate interest in exceeding the limits of its
authority under CERCLA”). Not only will pre-deprivation hearings provide an
opportunity for EPA to correct erroneous determinations as to liability, but also
they will afford EPA an opportunity to correct erroneous remedy selections before
they are implemented. These opportunities are completely lost in the current
regime, which “impog[es] such conditions on the right to appeal for judicia relief
as work an abandonment of theright.” Ex Parte Young, 209 U.S. at 147.
In sum, the governmental interest in avoiding pre-deprivation hearingsis
minimal and is not entitled to substantial weight in the Mathews analysis.
C.  Having Correctly Recognized The “Abstract” Risks Of Error Inherent
In The UAO Regime, The District Court Erred In Holding That GE
Was Obligated To Establish A Substantial Actual Rate Of Error And

In Failing Properly To Weigh The Historical Evidence Of EPA
Erroneous Remedy Selections At CERCLA Sites.

1. The Lack of Procedural Protections Afforded UAO Recipients
Gives Riseto An Unacceptable Risk of Error.

The central premise of due processis that “no better instrument has been
devised for arriving at truth” than the notice and hearing requirement. Doehr, 501
U.S. at 14 (quoting Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123,
170-72 (1951) (Frankfurter, J., concurring)); see also Gray Panthersv. Schweiker,

652 F.2d 146, 161 (D.C. Cir. 1980) (same).

43



Case: 09-5092  Document: 1222780  Filed: 12/29/2009  Page: 57

(T)he fair process of decisionmaking that (the

requirement of notice and an opportunity to be heard)

guarantees works, by itself, to protect against arbitrary

deprivation of property. For when a person has an

opportunity to speak up in his own defense, and when the

State must listen to what he has to say, substantially

unfair and simply mistaken deprivations of property can

be prevented.
Schweiker, 652 F.2d at 162 (quoting Fuentes, 407 U.S. at 81). Asthe Supreme
Court recently explained, “even when all the parties involved in this process act
with diligence and in good faith, thereis considerable risk of error ... inherent in
any processthat ... isclosed and accusatorial.” Boumedienev. Bush, 128 S. Ct.
2229, 2270 (2008).

The district court properly identified three characteristics of EPA’s exercise

of its UAO authority that increase therisk of error. First, EPA affords UAO

recipients no opportunity to challenge a UAO before aneutral decisionmaker.™

! While the district court correctly recognized that the lack of aneutral
decisionmaker increases the risk of error, it erred in failing to recognize that this
deficiency gives rise to a due process violation independent of the Mathews
balancing test. As one court explained:

If the only problem with biased decisionmakers was the
likelihood of error, it would make sense to apply the
Mathews balancing test in cases involving allegation of
biased decisionmakers and to subsume the problem of
bias under the “risk of erroneous deprivation” prong of
the three-part test. However, the requirement of an
impartial decisionmaker transcends concern for
diminishing the likelihood of error.
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Instead, such recipients may present objections only to the very EPA officials who
decided to issuethe UAO in thefirst instance. (J.A. 0134); see supra at 10-11, 28-
31; seealso Amos Treat & Co. v. SEC, 306 F.2d 260, 266 (D.C. Cir. 1962) (“We
are unable to accept the view that a member of an investigative or prosecuting staff
may initiate an investigation, weigh its results, perhaps then recommend the filing
of charges, and thereafter become a member of that commission or agency,
participate in adjudicatory proceedings, join in commission or agency rulings and
ultimately pass on the possible amenability of the respondents to the administrative
orders.”). Second, EPA has delegated its UAO authority away from headquarters
to subordinate officials at EPA regional branches, meaning that UAO recipients are
deprived even of meaningful internal review of erroneous UAQO decisions. (J.A.
0134); see James Madison Ltd. exrel. Hecht v. Ludwig, 82 F.3d 1085, 1100 (D.C.
Cir. 1996) (risk of error ameliorated, inter alia, through oversight by senior and
central government officials). Third, EPA “stands to benefit by issuing UAOs
because EPA has an interest in conserving Superfund resources.” (J.A. 0134); see
James Daniel Good, 510 U.S. at 55-56 & n.2 (finding increased risk of error

where, as here, government action isinfluenced by budgetary constraints); (J.A.

United Retail & Wholesale Employees Teamsters Union Local No. 115 Pension
Plan v. Yahn & McDonnéll, Inc., 787 F.2d 128, 138 (3d Cir. 1986), abrogated in
part on other grounds, Concrete Pipe & Prods., 508 U.S. 602 (1993).
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0340-41 158-62) (EPA guidance calling for increased use of UAOs dueto
budgetary constraints).

The history of EPA’s pattern and practice reveals once again why the
Supreme Court has prohibited regulatory schemesthat “in effect ... close up all
approaches to the courts, and thus prevent any hearing upon the question whether
[the government’s decision was] invalid.” Ex Parte Young, 209 U.S. at 148. Inthe
early 1990s, recognizing that its UAO authority was effectively unreviewable,
EPA adopted an “enforcement first” policy under which it issues UAQOs at every
site at which a PRP has not agreed to enter into a consent decree. (J.A. 0341 1164-
66.) Further, EPA responded to PRP objectionsto its model consent decree by
using its UAQO authority to coerce PRPs into compliance. Seeid. at 0611
(discussing “recommendations for methods by which PRPs can be encouraged to
choose the model consent decree by making the UAO an unattractive aternative”);
Id. at 0342-43 §174-80. Rather than being tied strictly to environmental need,
UAOsthus are used as: (1) negotiation sledge hammers, with Superfund personnel
trained to make the terms of UAQOs “ugly, onerous, and tough” and “very
unpleasant,” id. at 0342-43 {75, (2) bulletsin EPA’s chamber for dealing with
large groups of PRPs, whom Superfund personnel are trained to threaten with
games of “Russian Roulette,” id., and (3) “beans’ that can improve Superfund

personnel’sindividual job evauations. Id. at 0338-40 148-57. EPA has
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increasingly shielded itself from even the most limited challenges to its decisions
by eliminating UAO review during UAO conferences with EPA staff, id. at 0354-
55 {11143-149, and it candidly acknowledges that it “is open to negotiations
regarding [only] comparatively minor aspects of the Statement of Work.” Id. at
1011-12. Thisisnot aregimethat is calculated to correct errors; it can only
prevent their detection and correction.

2. The District Court Erred As A Matter of Law In Requiring GE

To Establish An “Unacceptable Rate of Error” As A
Prerequisite To A Due Process Hearing.

Having properly recognized the risk of error in UAO decisionmaking, the
district court erred as a matter of law in holding that “GE must also demonstrate
that the current proceduresin fact would result in an unacceptable rate of error.”
Id. at 0133 (emphasis added). Thedistrict court cited no lega authority to support
its imposition of a“rate of error” requirement, and this added requirement lacks
precedential support. While some other courts have considered rate of error
evidence when presented by the parties, no court has ever required a party to
establish that the government has in fact acted in error as a prerequisite for
securing due process rights.

To the contrary, as the Supreme Court explained in Mathews, “procedural
due process rules are shaped by the risk of error inherent in the truthfinding

process.” 424 U.S. at 344 (emphasis added). Accordingly, the Supreme Court
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consistently has focused on the nature of the procedural protections afforded in
determining whether the risk of error was too steep, not on demanding evidence of
actual error. And the Court has repeatedly held that even procedures far more
protective than those afforded to UAO recipients present an unacceptable risk. In
Doehr, for example, the Court found the risk of error too great even where ajudge
reviewed a complaint and affidavit prior to the attachment because there was no
independent review of potentially “one-sided, self-serving and conclusory
submissions.” 501 U.S. at 13. Similarly, in James Daniel Good, the Court held
that allowing the government to effect a deprivation of property viaan ex parte
probable cause hearing before a neutral magistrate suffered from an unacceptably
high risk of error. See 510 U.S. at 55. In United Satesv. E-Gold, Ltd., 521 F.3d
411 (D.C. Cir. 2008), this Court held that an ex parte emergency order seizing $1.5
million of assets of an illegal business violated procedura due process because of
the absence of a post-deprivation hearing. This Court explained: “The inherent
risk in alowing the deprivation of a property interest through ex parte proceedings
accounts for the general rule that a prior adversary hearing is required, absent
special circumstances.” 1d. at 418 (quoting United States v. Monsanto, 924 F.2d
1186, 1195 (2d Cir. 1991)). Thedistrict court’s approach cannot be reconciled

with any of these decisions.™

12 Far from requiring evidence of actua error, the Supreme Court has held that
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The district court compounded its legal error by constructing a “rate of
error” in this case out of whole cloth. Because Section 106 precludes any
meaningful opportunity to chalenge UAOs, there is no record of neutral review of
UAOs from which to calculate an error rate, and neither GE nor EPA made any
effort below to do so. Indeed, the extraordinary immediate impacts of a PRP
decision not to comply with a UAQO are so severe that they have intimidated PRPs
from exercising the purported option of e ecting not to comply witha UAQO so asto
test an order’ svalidity, giving rise to an independent due process violation under
Ex Parte Young, 209 U.S. at 147 (a statutory scheme violates due process if “the
penalties for disobedience are by fines so enormous ... asto intimidate the
company and its officers from resorting to the courts to test the validity of the
legislation™); see also Medlmmune Inc. v. Genentech, Inc., 549 U.S. 118, 129
(2007) (government may not “require, as a prerequisite to testing the validity of the

law ... that the plaintiff bet the farm, so to speak, by taking the violative action”).

even proven non-error cannot excuse a due process violation: “[w]here a person
has been deprived of property in a manner contrary to the most basic tenets of due
process, ‘it is no answer to say that in this particular case due process of law would
have led to the same result because he had no adequate defense on the merits.’”
Peralta, 485 U.S. at 86-87 (quoting Coe v. Armour Fertilizer Works, 237 U.S. 413,
424 (1915)); see also Fuentes, 407 U.S. at 87 (“To one who protests against the
taking of his property without due process of law, it is no answer to say that in his
particular case due process of law would have led to the same result.”) (citation
omitted).
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Although the Court need not reach the Ex Parte Young issue to resolve this appeal,
the factual record devel oped below demonstrates that EPA’s coercive practices
have been so effective that EPA’s Rule 30(b)(6) designee was able to identify only
two cases in which a PRP had elected at the outset not to comply with a UAQO, both
dating back to the 1980s (J.A. 550-51), and EPA’s CERCLIS database identifies
only three instances since 1982 when the agency was required to bring an
enforcement action against anoncomplying PRP. 1d. at 0356 153.%* Thus, the
district court’s rate of error requirement was not only legally unfounded but, on the

facts of this case, imposed upon GE an impossible burden.™*

3 In addition to the coercive practices discussed elsewhere herein, the record below
demonstrates that EPA intimidates PRPs from challenging UAOs by, inter alia,
maximizing the threat of noncompliance penalties by asserting that different
violations of asingle UAO could result in multiple $32,500 daily penalties (a
position that led EPA to threaten one PRP with $90 million in penalties for alleged
noncompliance with asingle UAO over a 17 month period) (J.A. 0352-53 1133)
and by refusing to provide guidance on what would constitute “sufficient cause’
for UAO noncompliance to relieve a PRP of the risk of penalties, notwithstanding
the Eighth Circuit’s clear admonition over two decades ago that EPA should do so.
See Solid Sate Circuits, Inc. v. EPA, 812 F.2d 383, 392 (8th Cir. 1987); (J.A.
0353-54 11135-142.)

“ Instead, pursuant to Mathews, GE established that EPA’s pattern and practice
increased the risk of error, and it presented evidence in its opening brief relating to
six specific UAOs to illustrate the real-world consequences of these EPA practices.
Contrary to the district court’s speculation (J.A. 0139-40), GE made clear in its
briefing that it did not engage in an exhaustive search for errors at all of its UAO
sites. Seeid. at 1037. That GE did not engage in such a search is amply
demonstrated by the fact that, when EPA identified 3 different UAOsin its
opposition brief, GE demonstrated EPA errors with those UAOs aswell. 1d.; see
alsoid. at 0138 (district court concluding that EPA had committed errors at Vega
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Thedistrict court’s improper focus on an ex post “rate of error” also led the
court mistakenly to dismiss evidence that the complex nature of EPA’s decisionsin
selecting response actions required under its UAOs renders them highly prone to
error. In Ottati & Goss, Inc., 900 F.2d at 441 (Breyer, J.), the First Circuit found
that EPA erred in selecting aresponse action to “achieve EPA’s cancer goa”
because the selected remedy “amount[ed] to avery high cost for very little extra
safety.” Ottati & Goss arose in the context of a CERCLA Section 106(a) judicial
abatement action and, as noted above, EPA very shortly thereafter adopted its
“enforcement first” policy under which it abandoned abatement actions in favor of
the blanket use of UAOs. While EPA thus avoided further neutral review of its
remedy selections, a subsequent EPA-funded study proffered into evidence by GE
in the proceeding below (the “Viscus study”) demonstrates that the same risk of
error found in Ottati & Goss continues to define EPA’s remedy selection process
under its “enforcement first” regime.

In particular, using EPA’s own assessment of remedial costs and site risks,
the Viscusi study found that EPA-selected remedies imposed a median cost of
$388 million per case of cancer averted (the primary measure in EPA risk

assessment), with wide discrepancies between site remedies such that the cost at

Alta and Solvent Savers sites, which were not discussed by GE until identified in
EPA’s opposition brief).
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roughly one-third of the sites exceeded $1 billion per each cancer avoided. (J.A.
0347-48 11108-109.) The study also demonstrated that the driving factor behind
EPA’s remedy selections were not environmental conditions at the site but rather
political and public relations considerations. 1d. at 0349 §9113-114.

These study results demonstrate that site-specific remedy selections— which
are an integra part of UAOs — involve the complex types of “highly factual”
guestions that give rise to an unacceptably high risk of error. See Doehr, 501 U.S.
at 8; Reardon, 947 F.2d at 1519 (“[w]hether the response costs were incurred
consistently with the national contingency plan is an issue which may be highly
factua”); seealso Tri County Indus., Inc., 104 F.3d at 461-62 (“high” risk of error
in “complex technical” environmental analysis). Rather than properly weighing
this evidence of the risk of error, however, the district court rejected it out-of-hand
because the Viscus study was not limited to UAO sites and therefore “does not
show that EPA errsinissuing UAOs.” (J.A. 0137.) Thus, thedistrict court’s
faulty “rate of error” focus blinded the court to the due process implications of the
heightened risk of error arising both from the lack of procedural protections and
from the complexity of the EPA decisions at issuein its UAOs.

[1l. EPA Cannot Justify Its Deprivation Of UAO Recipients Due Process Rights
By Reliance On Salerno.

In United States v. Salerno, the Supreme Court instructed that parties

challenging a statute as facially unconstitutional cannot prevail based upon
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hypothetical or imaginary applications of the statute: “The fact that [a statute]
might operate unconstitutionally under some conceivable set of circumstancesis
insufficient to render it wholly invalid.” 481 U.S. at 745; see also United Satesv.
Raines, 362 U.S. 17, 22 (1960) (“The delicate power of pronouncing an Act of
Congress unconstitutional is not to be exercised with reference to hypothetical
cases thusimagined.”). Initsmost recent elaboration of Salerno, the Supreme
Court noted:

While some members of the Court have criticized the

Salerno formulation, all agree that afacial challenge must

fail where the statute has a plainly legitimate sweep.... In

determining whether alaw isfacially invalid, we must be

careful not to go beyond the statute’ s facial requirements

and speculate about “hypothetical” or “imaginary” cases....

Exercising judicial restraint in afacial challenge frees the

Court not only from unnecessary pronouncement on

constitutional issues, but also from premature interpretation

of statutesin areas where their constitutional application

might be cloudy.
Wash. Sate Grange v. Wash. Sate Republican Party, 128 S. Ct. 1184, 1190-91
(2008).

Inits effort to defend CERCLA § 106, EPA below completely subverted the

meaning of Salerno, arguing that: (1) GE sfacial challenge must be rejected if
EPA can offer any hypothetical scenario in which the statute would be

congtitutional, and (2) the Supreme Court’s concern about “ premature

Interpretation of statutes’ in facial challenges should be extended to GE’ s pattern
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and practice challenge, despite the nearly 30-year history of EPA’s actual
application of Section 106. EPA’s arguments are without merit.

EPA’sreliance on Salerno in response to GE'sfacial challengefails at its
inception because — even if Salerno allowed the government to defend a statute
with aplainly illegitimate sweep based upon a hypothetical constitutional
application — EPA cannot point to such an application here. Inits 2005 opinion,
the district court concluded that Salerno required dismissal of GE'sfacial
challenge because “the Court can envision at |east one scenario whereby Section
106 would be constitutional — true emergency situations.” (J.A. 0079.) But that
“envisioned” constitutional application of Section 106 has now been shown to be a
mirage because UAQOs are not used in emergencies. Even if EPA could proffer
some alternative scenario in which Section 106 would be constitutional, however,
that would not justify the continued violation of UAO recipients due process
rightsin the ordinary application of the statute. EPA’s overreaching interpretation
of Salerno runs directly contrary to a solid line of precedent that requires partial
invalidation of statutes in these circumstances:

It is axiomatic that a statute may be invalid as applied to
one state of facts and yet valid as applied to another.
Accordingly, the normal ruleisthat partial, rather than
facial, invalidation is the required course, such that a

statute may ... be declared invalid to the extent that it
reaches too far, but otherwise left intact.
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Ayotte v. Planned Parenthood of N. New England, 546 U.S. 320, 330 (2006)
(internal quotations omitted) (citing cases).

EPA’sinvocation of Salerno to defend against GE’ s pattern and practice
clamiseven more strained. Salerno arose out of the concern that facia statutory
challenges often rest on speculation and are presented before there is a history of
actual statutory implementation. Facial challenges thus “raise the risk of
premature interpretation of statutes on the basis of factually barebone records” and
“run contrary to the fundamental principle of judicial restraint that courts should
neither anticipate a question of constitutional law in advance ... nor formulate a
rule of constitutional law broader than isrequired.” Wash. Sate Grange, 128 S.
Ct. at 1191. GE’s pattern and practice challenge, however, is based upon a
voluminous record drawn from EPA’s 30-year history in exercising its UAO
authority. Moreover, facia challenges are premised on arguments that a statute
would be unconstitutional in other cases involving third parties not before the
court. See City of Chicago v. Morales, 527 U.S. 41, 55 n.22 (1999) (describing
“the threshold for facial challenges’ as “a species of third party (justertii)
standing”). In sharp contrast, in its pattern and practice challenge, GE is asserting
its own rights as a PRP that has been and remains subject to numerous UAOs.

Salerno accordingly has no application in this case.
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CONCLUSION

For the reasons set forth herein, CERCLA § 106 violates UAO recipients

right to procedura due process, both on its face and as implemented through

EPA’s pattern and practice. The judgment of the district court should be reversed

and the case remanded for further proceedings consistent with the Court’ s opinion.
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