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OF PRIVATE CITIZENS, EXCEPT ACTING IN A

PROFESSIONAL CAPACITY, HAS BEEN
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000007
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000009
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000014
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Comment A-11
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000019



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 33 of 411. PagelD #: 2578

Comment A-13
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000021
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Comment A-14
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from people living far beyond the two-mile radius. Expanding the radius to 20 miles
would reach most of the affected residents, and would eliminate the inevitable backlog
of case-by-case submissions for Qualified Individuals.

e Order Norfolk Southern to pay the healthcare claims by affected residents whose health
ailments commenced immediately after, and/or can be accurately and precisely traced
to, the vent-and-burn order.

o Order Norfolk Southern to implement enhanced safety and monitoring procedures to
reduce the likelihood of such a catastrophe from happening again in the future.

Additionally, I urge your department to go above and beyond the aforementioned additions to
ensure the consent decree is as effective as possible.

Thank you for your time and consideration of my comments.

Regards,

NS_PUBCOM_0000023
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Comment A-15
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000025
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Comment A-16
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000027
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— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000029
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Comment A-18
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Comment A-19
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I contest.

My healthcare provider should be able to provide reporting to the annual reporting. Perhaps to
avoid HIPPA violations, each resident could be assigned a number for the sake of reporting.
Residents could inform/instruct their own providers as to the reporting process. Furthermore,
this must go beyond just monitoring alone. It starts with monitoring; however, if further tests,
care, or treatment is necessary then Norfolk Southern must pay for it as well. It is their
responsibility alone. So, perhaps it should be the 'Medical Monitoring AND Testing Program'.

"Community Health Program Reassessment following the 14th anniversary.” (page id
#2285)

| contest.

The settling defendant MUST provide funding regardless of the status of the fund at the time.
Again, Norfolk Southern is at fault and if continued monitoring, tests, or treatment is heeded,
they must provide for it. They are at fault.

"HHFT High Hazard Flammable Trains, 'max speed 50 mph' (page id #2289, 66b speed
restrictions)

| contest.

| cannot drive my car with a 14 gallon gas tank full of flammable liquid any faster than 25 mph
through my town of East Palestine, OH. How on earth is it ok for an HHFT to go 50 mph from
one end of town to the other when the flammable cars can be numerous? And one tank car-
one- can hold from 6,500-31,000 gallons of flammable liquid (and this doesn't even consider
flammable gasses!). The speed restrictions MUST be lower. We already know what happens
when itis not lower and a train derails. DO NOT let this "max speed 50 mph” remain. It must
be lower for my town and local waterways, for the 35,000 miles of track in 22 states that
Norfolk Southern runs, and for every last mile of track that crosses all across our great country.
50 mph IS NOT ACCEPTABLE! Too many waterways could be compromised. Too much land
could be polluted and damaged.

"And sampling and monitoring local air, surface water, ground water, drinking water, soil,
and sediment." (page id # 2253, paragraph one)

"On October 18, 2023, EPA issued an administrative order under Clean Water Act
directing settling defendants to remove sedimentin culverted areas of Sulphur Run and

further delineate, characterize, and as necessary remove hazardous substances and oil
from sediment of Leslie Run and Sulphur Run."” (paragraph two)

| contest.

Not only sediment should be removed but also any substances that penetrated the stream bed
sides. Sediment is settled matter to the bottom of a liquid but | question what happened to the
hazardous substances that penetrated the sides of the stream beds during several heavy

NS_PUBCOM_0000043
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rains.

Furthermore, how can portions of Sulphur Run that go under Taggart Street, cross James
Street, continue under T&M parking lot and continue underground past a realty office, Subway,
Doyle's meat market, empty storefront, BAJA Management, Andrew Patton DMD office until it
reaches open stream after crossing under Liberty Street be cleaned of hazardous substances
and sediment be removed? The area is underground and too small for a human to check and
verify it has been cleaned. | have a direct line of sight to this area from my home. | can tell you it
is not verifiable unless the ENTIRE portion is dug up and exposed to light to see it.

"Key site statistics through May 16, 2024: Sulphur & Leslie Runs-

® ‘completed cleanings of five culverted portions of Sulphur Run’
® ‘'Removing sheens by working upstream to downstream vacuuming out sediments
and sheen one area at a time. Work continues in a particular work area until US
EPA is satisfied that the sheens have been mitigated’
| contest.
The implication that culverted areas of Sulphur Run have been cleaned of hazardous
substances seems less than accurate. And why only sheen? There are hazardous substances
too.

Track Safety (page id #2254, paragraph 3)

"To support the safety of rail operations, settling defendants have publicly announced
investments exceeding $1 billion in technology, equipment, and infrastructure, and state
they will invest an additional $1 billion each year in ongoing operations_to ensure safety"

Appendix B (A. bullet point 16)
"Settling defendants state that they continue to surpass regulatory and industry
standards for safety related track examinations and inspections."

Railroad Safety Improvements (ENRD Fact Sheet, EPA Newsletter July 10, 2024)
"Norfolk Southern will be required to change how it operates to improve rail safety and
reduce the chance of future derailments.”

| contest.

On W. Main Street in East Palestine, OH there is an overhead railroad stone bridge in dire need
of repair. Rebar is holding support to railroad ties that are slipping. This sorry excuse for safety
is on the opposite end of town from the derailment site of Feb. 3, 2023. Itis right by City Lake. A
derailment there would be yet another catastrophe for this town and contaminate yet another
body of water in the USA. And | do not care how much money they publicly declare they have

NS_PUBCOM_0000044
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spent and will spend. That is not the issue. The issue is "making it right" according to their own
CEQ, Alan Shaw.

| implore you, seriously consider these points of contention. The significant harm caused by
Norfolk Southern has affected land, air, water, and the people of the village and surrounding
communities. This must not happen anywhere again. Hold Norfolk Southern accountable to
the fullest extent of the law. The people of East Palestine, surrounding communities, and all
across this great country are depending on you to fight for us.

Thank you in advance for your attention, consideration, and response to this matter.

Most sincerely,

NS_PUBCOM_0000045
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Comment A-20
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Comment A-21
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Comment A-22
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Comment A-23
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Comment A-24
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Comment A-25
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Comment on the United States Proposed Settlement With Norfolk Southern

The Department of Justice (DOJ) should make changes to its proposed settlement of the DOJ lawsuit

against Norfolk Southern, for the following reasons:

1. This settlement as limited to its specific environmental claims does not address the true lethal
and lasting nature of the damages to the environment and to public health.

2. Much of the environmental damage is permanent, and cannot ever be reversed, and no
“cleanup” of deeply contaminated soils and water (such as well water) can be effectuated now
or in the future by the railroad.

3. If environmental contamination is found which can be reversed, but Norfolk Southern refuses to
take the adequate and required cleanup actions, the settlement does not describe the legal
sanctions which the DOJ would seek to attach to such a refusal.

4. Restoring the fish population does not make the aquifer safe, nor does it restore the wetlands.

5. Norfolk Southern should not be in charge of the medical monitoring application process. Access
to this process should automatically be granted to those who have been impacted by the
disaster. All subjects of medical monitoring must have the right to choose their own doctors.

6. Medical personnel enrolled in the Community Health Program should be chosen by those who
were victims of the derailment, and whaose health has suffered accordingly.

7. Railroad safety improvements should include an absolute duty incumbent on the railroad to
record all chemicals being transported on their train. No chemical aboard the train should be
transported unmanifested or in any way hidden from the public and/or first responders.
Substantial criminal penalties should be imposed for violation of this rule. There is no de minimis
violation of this safety rule. Any violation of this requirement which did happen on the day of

the derailment must be described for the benefit of the public, in great detail, by the DOJ, or

NS_PUBCOM_0000093
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other competent government agency, in review of a gross violation which can most definitely
result in the loss of human life.

8. The role of the EPA in this disaster and its historical lack of transparency and integrity in
swearing to the safety of the community’s air and water should have been fully examined
before the EPA became a party joined with the Department of the Interior in bringing suit.

9. The statement by the DOJ that the facts of the chemical vent and burn did not support a Clean
Air Act violation is ludicrous, and totally false. Scientific authority on this subject describes in
detail the enormous damage to the atmosphere and to land which was done by the East
Palestine bomb.

10. A $15 million penalty imposed on Norfolk Southern for violating the Clean Water Act is radically
insufficient to prevent another such disaster from taking place. It is no more than the relatively
minor cost of doing business for a corporation which is now making enormous profits.

11. Finally, the Union of Concerned Scientists published on May 28, 2024, a statement that the EPA
falsified scientific records: “In the days following the train derailment and the spilling of toxic
chemicals, in East Palestine, Ohio, an Environmental Protection Agency (EPA) program manager
requested that their staff falsify records related to the collection of data of airborne toxic
chemicals near the site.” The Justice Department should be prosecuting the EPA and not
whitewashing their failures in the performance of their duties. Some things are too dirty to be

cleaned up by the Justice Department.
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with trains traveling on the tracks past their house. | worry a lot about and question
the future health of our population. Is the proposed $25,000 per person really enough
to cover that cost?

Sincerely,
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Dear Assistant Attorney General, US DOJ:

We own several properties plus 25 acres within five miles of the derailment site.

Imagine our surprise when learning that we are only being compensated for property
damage to one (1) property. How is that fair, when our tenants are compensated the same
amount as us but they do not own the property?

Why do residents who live within 2 miles of the derailment receive a potential 25,000
dollars in medical/personal injury while residents within 4 miles of the train derailment

only receive a potential 5000 dollars in medical/personal injury?? Seriously??

We also have to live with the well water in the coming years and any soil damage....not
the tenants.

Thank you for your consideration of this matter.

Sincerely,

NS_PUBCOM_0000099



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 76 of 411. PagelD #: 2621

Comment A-28



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 77 of 411. PagelD #: 2622



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 78 of 411. PagelD #: 2623

Comment A-29



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 79 of 411. PagelD #: 2624



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 80 of 411. PagelD #: 2625

Comment A-30



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 81 of 411. PagelD #: 2626



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 82 of 411. PagelD #: 2627

Comment A-31



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 83 of 411. PagelD #: 2628

(Edited to remove personal info)

I’m sure everyone has their own unique story of how the derailment has affected their lives. |
believe every story needs to be heard and understood by Norfolk Southern and others outside
of our small community. Ve deserve that. We had futures planned and were working very, very
hard to make them positive futures. That is now gone. It is/was very depressing and
discouraging. | saw my path, | can no longer see it. There is no short-term fix, this is having a
domino effect on our lives that cannot be seen or matter-of-factly stated or proven. We are still
in the middle of this and suffering physically, emotionally, mentally, financially, and socially.

Bucket 1 (Direct Payment)
Location Address: XXXXXXXXXX, East Palestine, Ohio 44413.
Two family household:

XXX AKXXXX Trust (entity/owner). XXOXKXXXXXXX (person) lived there weekends
to care for elderly parents.

KXXKKXAKXAXKX (residents).
At time of train derailment, XXXXXCXXXXXX also lived in Madison, Ohio. XXXXXXXXX has
since had to sell her home and move full-time to East Palestine as father and mother’s health
conditions were exacerbated by train derailment.

Bucket 2 (Business) - Does not apply.

Bucket 3 (Personal Injury/Nuisances)

- Evacuated parents from East Palestine to Madison, Ohio (93 miles).

- Utilities in Madison went up as well as having to pay East Palestine utilities.

- Made several trips to EP to get mail, go to doctor appointments in Boardman, Salem,
etc. over the next few weeks.

- Bought a lot of water and also brought water from Madison.

- | am still buying water at the condo (in East Palestine) where | am now living. The condo
does not have a reverse osmosis system. The water tastes like musty chlorine, it is
terrible.

- There was black soot all over home for several months.

- We had to stay inside most of the summer of 2023 due to the smell and other health
issues (burning eyes, breathing difficulties, stomach issues, headaches, etc.).

- Home values dropped.

Health symptoms since derailment:

- Burning eyes/blurry vision - greatest concern (please see below)

- Sore/scratchy throat and cough (to the point of choking).

- Insomnia, brain fog, disorientation, lethargy/fatigue

- Headaches

- Stomach Cramps

- Skin irritation/sporadic rashes/excessive skin tags appearing out of nowhere.

- Metallic taste/smell/sinus issues
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- Breathing difficulties (I recently, May 2024, visited my brother in Oklahoma and it was
noticeably easier to breathe once away from East Palestine). Whatever WAS here, is
STILL here!

My main health concern/symptom arising from the train derailment - Burning Eyes/Blurry
Vision:

o Symptoms include: Itchy, burning, stinging eyes. Blurred/double-vision/sensitivity to light.
Redness, pain, watery eyes.

o \Went to the eye doctor several times since derailment, once issue occurred around
April/May 2023, documents are attached. | went 5/22/23; 6/14/23; 10/23/23; 6/26/24.
Professional diagnosis is that “something” is irritating the surface of my eyes causing the
issues.

Can't read road signs.

Can’t see computer screen (I work in the IT industry).

Can’'t wear contacts anymore. | have worn contacts since | was 14 years old with no
issues (40 years!).

e My “hobby” joy is reading and board games/card games. | can no longer do those things.
I’ve been planning my retirement since 20 years old. | did not marry, | did not have
children, | spent my life working and planning for retirement so | would not have to
struggle like | saw my parents struggle.

e | was making great progress, house was being paid down (was 3.5% interest rate), and
on track to have it paid off at 60 years of age.

e Due to parents’ health rapidly declining since train derailment, | had to sell my
“retirement home” and move back to East Palestine. Got a condo .5 mile from parents.
Now I’'m in another 30-year mortgage (at a ridiculous 7.99% interest) at 54 years old, I'll
be in my 80s before getting it paid off. THAT was not my plan. | have worked my entire
life to retire in my 60s. | have 10 to 15 years left to work. | am trying to figure out how to
live the rest of my life not being able to see well and still earn a living for the next several
years. | have been at my current job for 22 years. | work on computer all day - software
design, database maintenance, data analysis. | can no longer see the screen, even the
text in emails is unreadable. Magnifying the screen does not help. | have said nothing to
my employer, but feel very guilty. Itis not fair to them that | am not as productive as |
used to be/could still be if not for the train derailment. | do not want to go on disability as
it would only pay about half of what | make now and, again, | am in a high mortgage and
| care for my parents. This is the domino effect | first mentioned in this document. This
has disrupted my life and my future in a very significant and negative way.

Note to DOJ (if you even read this far): The above is the letter | submitted with my settlement
claim. My personal opinion is that the settlement amount of $600 million is nowhere near
enough for the destruction of our lives this has caused. My father is now near death and | know
the train derailment has sped up his decline in health (as well as my mothers). There’s nothing
we can do about it. The 20-mile range is also ridiculous, the range should be 0-10 miles (or
even just 5 miles) as those were the most affected, everyone else has moved on, we are still

NS_PUBCOM_0000105



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 85 of 411. PagelD #: 2630

struggling with health issues every...single...day. With the small amount being settled for, giving
people 20 miles away $250 is taking much needed funds away from those still suffering.
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I,_ whom resides at this time, and resided on the 3™ of February
2023 at_am writing to you to make it known that I am

objecting to the settlement between the United States of America v. Nortolk Southern.

My first objection is in regards to Norfolk Southern Railroad not being liable for the train
derailment, vent and burn, and following cleanup that occurred and is ongoing in East Palestine, Ohio
and the surrounding areas. The train derailment that occurred on the 3™ of February 2023 was found by
the National Transportation Safety Board (NTSB) to have been due to an overheated wheel bearing on
the 32N Norfolk Southern Railroad Company Train. The following vent and burn that was conducted
on the 6™ of February 2023 by Norfolk Southern Railroad’s contractor was found to have been
unnecessary, and Norfolk Southern Railroad had not passed along viable information to the incident
command. Therefore, they should be held liable for the damages of people’s properties, their bodies,
both mentally and physically; and the environmental impacts that occurred and are ongoing as well.

In my own opinion and many others that I have talked to, whom are also residents in East
Palestine and surrounding communities in Pennsylvania, feel that just assigning fines and monetary
agreements are not going to make us whole. We are not just going to be able to forget and “move on”
from the damages they have caused our communities and environment, as they have said several times
our communities need to do. Not having Norfolk Southern admit liability sends a message to other

multi-billion dollar companies that if they want to just be able to do what they want, all they have to do
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is have enough money to pay the communities and EPA and they can do whatever they want because
they will not be held accountable for their actions. This settlement needs to make it known that they
cannot do this to any community, anywhere. Norfolk Southern continues to say that they want to
“Make it Right” for the communities involved in this disaster and being liable for their actions here
through this disaster and afterwards in a written record is just a small start.

Secondly, Norfolk Southern has not cleaned up their mess, whether EPA or Ohio EPA had been
overseeing them or not, as of the 20™ of April 2024. This is shown in the testing we (community
members and independent researchers) have conducted. We have shown that environmental screening
levels are being exceeded and as of the 20™ of November 2023 in an area in Sulphur Run that runs
under people’s homes not only exceeds environmental screening levels, but also nearly exceeds human
health screening levels. This shows that the CERCLA Removal Action has not been completed thus far.
Some residents also have videos that show the ongoing contamination in Sulphur Run, which runs from
the derailment site through the town of East Palestine.

We (residents) have monitored the cleanup of the creeks from shortly after the derailment until
the time of this letter and are disappointed in the amount of contamination that still remains. Personally,
I have never seen a waterway in such poor condition as I have Sulphur Run. I have witnessed white
streaks of sheen and rainbow sheen for over a year and a half, being told over and over again that it will
get better, it will be cleaned up, give it time. On the first day of creek cleanup in April of 2024, the
contractors on site, in Sulphur Run, had lost containment, bank to bank sheen was able to be recorded
by another resident, showing that cleanup was not going as it should. It took two calls, that we are
aware of from the EPA for the contractors to shut down the operation that day. As of July 2024, sheen
still remains throughout Sulphur Run after we did observations after EPA said they were done with this
part of the cleanup. This shows that the Clean Water Act Removal Action has also not been completed.
My friends, my family, and myself are all tired of hearing this will happen and that will happen and

here we are with this settlement with more promises that we are concerned will never be fulfilled.
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A few of us continue to monitor Sulphur Run and Leslie Run and the work being done there,
but at the same time as we come down to monitor, the work will stop. We have also, on numerous
occasions told the EPA that they need to ensure that the banks are also cleaned, as the water rises with
rain events, water being rerouted back into the creeks since the derailment, and aerators also blew
contamination into the banks when they were operating. We have not seen this happen yet, aside from
in one section in Sulphur Run that is very close to a small railroad trestle near the derailment site. We
have tried to assist the EPA and Norfolk Southern in cleaning things up, giving our own opinions of
what we felt as community members we would be comfortable with and others may be as well, as we
communicate a lot with concerned community members, and also provide them with our own scientific
data to ensure that our data 1s similar.

The EPA’s Mark Durno, has been very open to hearing our concerns, and communicated with us
often, even though we still are not fully happy with the results, but we are working on things, but
Norfolk Southern Railroad has been very standoffish. As we talk to community members and are
community members ourselves, I feel it would be useful to the community for the EPA and Norfolk
Southern, to interact with us in some way to hear what we are comfortable with once their part of the
cleanup is complete to their standards. This sort of action, I feel, would help people feel safer that have
to live here once the EPA and Norfolk Southern have moved on.

My next objection is in regards to the medical monitoring for residents in East Palestine and
surrounding areas. This agreement needs to cover a further area than just two miles. There are many
residents in areas of Pennsylvania including, but not limited to, Enon Valley, New Galilee, Darlington,
Darlington Township, Chippewa Township, and South Beaver Township who were sickened by the
vent and burn and also have experienced mental health issues after the disaster here. These areas are
mostly within ten miles of the derailment site. The mapping of the plume by the EPA and the class
action preliminary settlement between the residents and businesses v. Norfolk Southern Railroad, both

acknowledge a wider area being impacted by these incidents, and thus, the area should be expanded.

NS_PUBCOM_0000140



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 96 of 411. PagelD #: 2641

Further environmental testing and medical research needs to be done as well to ensure that these
incidents did not or will not cause detrimental effects for humans, animals, or the environment for now
and in the future. I also feel that instead of water monitoring being conducted for the next ten years,
just to err on the side of caution, as we have heard so many times from the EPA, it should go a bit
further, maybe fifteen would be more adequate. If people are going to be monitored for twenty years,
then the environment should be monitored close to the same length of time to ensure that humans will
not be impacted.

Pennsylvanians have also not had much help through all of this, even though we have tried to
make our voices heard as well. For many of us in PA we have gone to the EPA, PA DEP, our
representatives, township supervisors, and even Norfolk Southern to ask for environmental testing,
medical concerns we have had and continue to have, even a bottle of clean water, but for most of us we
have not had anyone help. I can testify to this myself, as I had gone to the EPA about four times, at least,
asking for them to test my well or soil and they would not; however, they did have their contractor
doing testing at my neighbor’s farm that is another mile away from the derailment site than I am. I also
asked the PA DEP to do soil testing on our property and they just kept telling me I was too far away,
outside of the two miles that they were willing to go. My father asked for our property to be put on the
list for the testing from either them or the Department of Agriculture that was being set up to get testing
done once at the Darlington Clinic that was set up for residents after this incident. I asked for them to
put us on the list twice, and once was with the accompaniment of PA Representative Jim Marshall, yet,
the next time they had the clinic and after my dad put us on the list, both times they could not find our
name on the list. Neither would do testing for us, even after phone calls to the PA DEP and a couple
extensive phone conversations. My South Beaver Twp., PA supervisors were asked if they could help
us get testing done and they sent us to the Darlington Clinic or told us that they had the same phone
numbers we residents do and couldn’t be of much help. I met twice with my state representative and

asked for help for other residents in my community and myself to no avail either. Then, I turned to
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Norfolk Southern Railroad, again we are too far away and they probably wouldn’t agree to do testing
for us. I asked if they’d at least give us water that we would know wasn’t contaminated and they said
they couldn’t do that because it would give the wrong message.

We have also suffered much of the same health impacts as East Palestine residents, rashes,
burning eyes, nose, and throats, coughing, bloody noses, difficulty breathing, and coughing, just to
name a few of our symptoms. We have also faced some of the same mental health impacts that East
Palestine residents do as well, but you have already covered this treatment in your preliminary
agreement so I cannot disagree with that. As I have stated before, I feel that the area for medical
monitoring should be a bit further. Expanding the radius would also mean that more funds would be
needed to cover the additional residents here, but Norfolk Southern Railroad should have to pay for the
damages that they have caused all of us. If the funds do run out that are provided, before the twenty
years is up, then Norfolk Southern Railroad should also have to account for the higher amount, so far,
we do not know the health impacts that we will actually be faced with or when they could start, and if
the cases do arise where we do come up with cancers or illnesses additional money will be needed for
treatments, and it should not be on the taxpayer or ourselves to pay for this, but the corporation that did
this to us. This is only one step closer to what we should really have set in place for our futures, and
what we have been asking for over the course of the last year and a half; a health care program,
something like 1881A was for the people in Montana, or a fund like the government set up for Love
Canal. As I just stated it should be up to Norfolk Southern Railroad to pay for this incident and what
happened to us or will happen to us, but if they can’t afford to then something else should be set up.

There should also be some other resources that those in East Palestine and surrounding
communities in Pennsylvania should be able to look towards for dealing with medical issues from this
disaster, aside from the East Liverpool hospital’s clinic, which from the last I had heard, still did not
have a toxicologist on staff. Our doctors, both in Ohio and Pennsylvania, have not really had much, if

any experience with these types of exposure and problems we are facing before and are not adequate to
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treat us. There have been many issues that have not been addressed by the clinic, nor by our primary
care physicians. Also, people from Pennsylvania, again from the last [ understood, could not go to the
clinic in East Palestine that was set up for derailment related needs because we are not from Ohio.

The Resiliency Center is another issue for many of us. Many have been traumatized by Norfolk
Southern Railroad due to this disaster and do not feel comfortable ever setting foot in the Resiliency
Center, as it was told to us, and reported in the media that Norfolk Southern gave money to set it up and
just having put their hands in doing this does not make us feel comfortable to go there. It is like having
to go back to the one who abused you and caused your trauma to also get help. This is not fair either.
We should be able to go to our own doctors, of our own choosing, for mental and medical treatment
and to who we feel comfortable and safe with.

My final objection under the medical monitoring is in regards to the dates for symptoms to have
occurred. The 3™ of February 2023 is obviously the start date, but from what I have experienced and
others continue to experience the date for new symptoms to have risen should be extended from the 30
of October 2023. I have had a couple of new diagnosis myself since the beginning of this year (2024)
including PTSD and gallbladder issues that my doctors have given me that I also feel are related to the
train derailment, as I did not have these before. I also know many others who are now just starting to be
diagnosed this year with exposure to toxins, PTSD, dermatological issues, their hair falling out, cancers,
tremors, seizures, etc, and thus the date should be extended. Just with PTSD alone it is known that it
may take a year, two years, five years, etc, to develop, and to limit it to just eight months post incident
is not a fair judgment.

I would also like to propose an idea, which I have also proposed to the DOJ and EPA, and
talked about with some representatives as well. Is there a way to develop a point system, starting with
Norfolk Southern Railroad because here we are, for causing derailments or violations. To get my idea
across, sort of like a system you have with driver’s licenses, for example: if you get pulled over for

drinking and driving you get points on your license, if you do it again, you get more points, the next
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time you harm someone else and you lose your license; I have never done this so I am not sure of the
exact rule. Obviously, it would have to be on a different scale due to how large the company is and how
many miles they travel and supporting the economy as well, but the thought is there. Many have felt
that Norfolk Southern Railroad should lose their operating license, or it should at least be suspended for
operating unsafely, but obviously we need railroad companies to keep the economy going as well. So,
just an idea to put on the books.

My final objection is to the amounts fines are. For late payments of any kind for this incident,
there is no excuses from a company as big as Norfolk Southern Railroad. The fines that these big
corporations pay are nothing to them and fines need to be increased here and in the future. This would
also encourage Norfolk Southern Railroad and other corporations to be safer and also act more
responsibly in and around the communities that they operate in. This needs to start being done
somewhere and it should start here and set a precedence for everyone else.

This concludes my objections, I hope you read these, and I hope that you consider them. I thank

you for your time and your effort in working on this settlement.

NS_PUBCOM_0000144



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 100 of 411. PagelD #: 2645

Comment A-35



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 101 of 411. PagelD #: 2646



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 102 of 411. PagelD #: 2647

2. **Environmental

Remediation**: Work with relevant agencies to guarantee that Norfolk Southern fulfills its obligation to remediate
the environmental damage caused by the derailment. This includes thorough cleanup efforts and regular monitoring
to prevent further contamination. Not just short term 20+ years.

3.** Community and Economic Support**: Collaborate with federal, state, and local governments to provide
economic assistance to affected residents and businesses. This support should aim to revitalize the local economy
and address the financial hardships faced by the community.

4 ** Transparency and Accountability**: Ensure that Norfolk Southern is held accountable for its actions. The
community deserves to know the causes of the incident ( which the DOJ made a tentative agreement before the
NTSB final report was out) and the measures being taken to prevent future tragedies like this. This decree seems to
have been negotiated behind closed doors without sufficient public input or scrutiny? Which raises concerns about
transparency and accountability.

Questions and comments I would like to know and understand better. Please advise.

1. Were the key stake holders such as community organizations, local government officials, and residence involved
in the negotiation process? If so, can you tell us who all was involved and when this took place?

2. Are these terms flexible for example, 20 to 40-60 years as we know these chemicals last for decades?

3. Now that the NTSB released their findings, does this change the opinion on violations of federal rail safety laws
to include the Norfolk Southern violations of the federal rail safety laws that occurred? (Why was the settlement
even considered when the NTSB had not done its final report?

4. Does the DOJ consider the relationship between Norfolk Southern and quest diagnostics a conflict of interest
considering the two major shareholders of both of these companies are Vanguard and Blackrock? Were you aware
that quest refused to test for vinyl chloride in the residence’s? How do we know that the medical monitoring
program and results will be done with a code of ethics and integrity?

5. Do you think this is a conflict of interest that the EPA allowed NFS to manage and hire their own contractors for
environmental testing and cleanup? Especially after the NTSB report came out on how they try to manipulate and
change documentations and reports? This question also stems from the independent scientist, toxicologist and
researchers demonstrating much different results.

6. Medical monitoring — Norfolk Southem will provide details on the application process later this year”. We
should know all the facts and information regarding this program before any type of settlement is reached.

7. Medical monitoring —how was this amount determined? Is this truly enough as these chemicals last for decades?
Please indicate research on how you came up with this information.

8. Medical monitoring- On the resource sheet, it says up to 20 years and then at one point it says 15 years. It also
talks about depending on the funds available in the program?? what happens if the funds runs out in 1 — 5 years? Is
that acceptable? It should be more detailed what Norfolk Southern is offering to the residence regarding this. All it
shows is medical monitoring/ exams/ tests and mental health services. What about any treatment that someone may
need due to this toxic chemical exposure? Not sure our regular insurance will pay for something that was result of
Norfolk Southern negligence which was verified by the NTSB.

9. How did you come up with the amount of 25 million into a community health fund? Can you show
documentation and research indicating that this is an appropriate amount? Who will be managing the account? Will
this fund collect compound interest? Will it be easy to use or access when needed? Will this money be taxed? What
happens if there is money left over at the end of the years negotiated? Will it continue to grow and be utilized by the
younger generation that was also affected? How will a committee of community members be picked? Will they be
qualified to actually Help the residents? Will they be paid out of the fund or will it be a volunteer position?
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We the residents of East Palestine have endured significant hardship due to this tragic event. It is imperative that the
Department of Justice takes decisive action to support us and ensure we receive the justice and assistance we
deserve.

Thank you for your attention to this matter. I trust that you will consider these suggestions/questions and take the
necessary steps to aid the residents of East Palestine during this challenging time.

Anxiously awaiting your response.

Sincerely,

Sent from my iPhone
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now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

For too long our communities have endured unsafe conditions due to corporate greed.
We demand better!

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,
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now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,
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now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000179



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 157 of 411. PagelD #: 2702

Comment A-61



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 158 of 411. PagelD #: 2703



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 159 of 411. PagelD #: 2704

Comment A-62



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 160 of 411. PagelD #: 2705



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 161 of 411. PagelD #: 2706

Comment A-63



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 162 of 411. PagelD #: 2707



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 163 of 411. PagelD #: 2708

now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,

NS_PUBCOM_0000183



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 164 of 411. PagelD #: 2709

Comment A-64



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 165 of 411. PagelD #: 2710



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 166 of 411. PagelD #: 2711



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 167 of 411. PagelD #: 2712

We respectfully appeal for a comprehensive assessment of our losses and a fair
compensation reflective of the extent of our damages. We seek a solution that
recognizes the profound impact on our property, and business losses. Even thoughitis a

newer business this was for our future and it will now eventually be dissipated, leaving
behind nothing but financial debt
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The Environmental Protection Agency (EPA) has failed to provide any accurate residential
air or soil assessments. Community scientists and academics have revealed that hazardous
chemicals and dioxins continue to maintain a presence in the surrounding areas, over a year
later. My family opted to obtain summa canister testing for our indoor and outdoor air, which
revealed a presence of vinyl chloride on our outdoor back deck and a high level of acrolein
inside our home on multiple floors. Community members need to be provided with adequate
testing for our homes and properties for decades to come. Please consider writing this into
the terms of the settlement as either a program or complete a cost analysis for a minimum of
20 years to assess residential air quality and soil every 6-12 months. Include a statement of
remediation cost to be covered by Norfolk Southern and a timeline for property remediation
to be completed by Norfolk Southern.

Questions

Is there a plan for if/when groundwater shows contamination? Is there a study that shows ten
years is sufficient or was this arbitrary?

Is there a list of all contaminants you are testing for and at what levels?

Who will have access to well monitoring. Will it be done by a mile radius, zip code, etc.
Who are the approved providers for medical monitoring? Will insurance be billed?

What happens if something is found during the medical monitoring? Who pays then? The
class action settlement required that many sign away their future legal rights to go after
Norfolk Southern for more funds

How will the “coordination committee” be formed? Who will be on it? Will the public have a
say?

Summary of proposed revisions:

Expand the radius of affected residents (defined as Qualified Individuals in the consent
decree) for Medical Monitoring and Mental Health from two miles to twenty miles, as the
vent and burn debris traveled far beyond a two mile radius. Reports have now come out that
the debris from the derailment site have traveled across sixteen states, which encompasses
over 100 million US citizens. Additionally, reporting of direct and secondary mental trauma
are far beyond the two mile radius. Expanding the radius to twenty miles would reach most
of the affected residents, and would eliminate the inevitable backlog of case-by-case
submissions for Qualified Individuals.

Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Host a public hearing to fully understand community impacts and include a meaningful and
detailed community engagement plan in the settlement

Increase groundwater, surface water, and well water testing from 10 years to 25 years, to be
more in line with Superfund site cleanups. The EPA responded to this disaster with their
Superfund SMART response team, assigned the derailment site a Superfund number, and yet
the derailment site is not being treated as a Superfund site.

Require that all reports NS must send to the EPA (i.e. Quarterly reports for Long Term
Monitoring Plan) be made publicly available (i.e. on a publicly accessible website dashboard)
and summarized and presented in a digestible way

I have not been asked to testify in court at the Final Approval Hearing, but should the need
arise I would be willing to participate for my community.

Sincerel
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Thank you for your time and consideration making these amendments to the decree. Norfolk
Southern Railway must be held fully accountable for their reckless, negligent actions that
have upended the lives of countless community members!

Sincerely,
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said and done, he will probably receive more money than myself, whereas | am only
.493 mile away from this disaster!

Yours Truly
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now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,
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now come out that the debris from the derailment site have traveled across sixteen
states, which encompasses over 100 million US citizens. Additionally, reporting of
direct and secondary mental trauma are far beyond the two mile radius. Expanding the
radius to twenty miles would reach most of the affected residents, and would eliminate
the inevitable backlog of case-by-case submissions for Qualified Individuals.

— Order Norfolk Southern to pay healthcare claims by affected residents that began
immediately after the vent and burn order.

Thank you for your time and consideration making these amendments to the decree.
Norfolk Southern Railway must be held fully accountable for their reckless, negligent
actions that have upended the lives of countless community members!

Sincerely,
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Subject: Request for Comprehensive Settlement Terms In RE: United States Settlement
with Norfolk Southern
Re: Request for Medical Monitoring, Treatment, and Healthcare Payment Due to Toxic

Chemical Exposure Indefinitely

Dear Assistant Attorney General:

I am writing to discuss the terms of the settlement related to the February 3, 2023
Norfolk Southern Train Derailment and Toxic Chemical Spill & February 6, 2023 Vent and
Burn in East Palestine, Ohio during which harmful chemicals were intentionally and
unnecessarily burned.

Incident Background:

On February 3, 2023, Norfolk Southern Inc. Railway experienced a Train Derailment and
Toxic Chemical Spill in East Palestine, OH. The subsequent handling of the spill,
including unsafe venting and burning procedures, led to significant environmental
contamination and adverse health effects for the community. As a result, many of us,
including myself, have suffered health problems due to this exposure.

My 15 year old daughter has been severely impacted by this fire with symptoms of PTSD
including flashbacks of a previous building fire on our former property Nov. 11-09-2020.
This incident resulted in the loss of her animals as well as her sister’s vehicle. We
moved to East Palestine 2.5 years ago. She has been attending counseling consistently
from Insight Counseling in East Palestine, Ohio since the train derailment. She has been
diagnosed with depression, anxiety, sleep deprivation, recurrent nose bleeds and
atypical anorexia.

I am writing to seek your assistance regarding a serious issue concerning the health of
the East Palestine, Ohio and surrounding communities, following a toxic chemical spill
caused by the negligence of Norfolk

Southern Inc. The spill was compounded by unnecessary venting and burning of the
chemicals, resulting in prolonged exposure to hazardous substances.

While | appreciate the initial offer to include medical monitoring as part of the
settlement, | believe it is imperative that the settlement also comprehensively address
the full scope of the community’s needs.

Specifically, | am requesting that the settlement terms be expanded to cover not only
ongoing medical monitoring but also continuous medical treatment and lifetime
payments for healthcare costs for the following reasons:
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Risk of Future Cancer: The exposure to the chemicals in question:

Vinyl chloride

- Ethylene glycol monobutyl ether
- Ethylhexyl acrylate

- Isobutylene

- Butyl acrylate

—burning vinyl chloride creates phosgene gas, a chemical warfare agent used in World
War One that has been banned by the Geneva Convention. Burning butyl acrylate also
produces poisonous gases. Reports also note the presence of Benzene another, potent
carcinogen.

These chemical exposures raise significant concerns about long-term health effects,
including an increased risk of developing cancer. The potential for such serious health
issues necessitates not only monitoring but also proactive and ongoing medical
treatment and payment for healthcare operations.

Financial Burden of Ongoing Treatment: Given the serious nature of these exposures
and the potential for future health complications, the cost of continuous healthcare
treatment and management can be substantial. It is crucial that the settlement includes
provisions to cover these expenses to ensure that community members are not
financially burdened by the long-term effects of this exposure.

Quality of Life and Peace of Mind: The fear of developing cancer or other serious health
conditions in the future can have a profound impact on East Palestine, Ohio residents.
A comprehensive settlement that provides for both ongoing treatment and lifetime
payments will offer essential support and peace of mind, ensuring that we can focus on
our health and well-being rather than financial concerns.

In light of these factors, | respectfully request that the settlement be revised to include
provisions for:

Lifetime Coverage of Medical Treatment: Comprehensive coverage for all medical
treatments, therapies, and necessary interventions related to the condition and
potential long-term effects of exposure to the harmful chemicals including:

+ Long-term continuous health monitoring every 6 months
s Treatment programs
o All necessary medical treatments related to the
exposure to be provided. This includes diagnostic
tests, consultations with specialists, and any
required therapies, medications or interventions to
address health conditions caused by the toxic
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chemicals.
« Payment for healthcare costs funded indefinitely by Norfolk
Southern
+ Ongoing weekly counseling not subject to availability of funds

Section XI. 48 Refers to providing qualified individuals a Community Health Program for:

“ a period of UPTO 20 vears”

This statement is very vague and misleading and appears to be allowing Norfolk
Southern to prematurely terminate their obligations.

Section XI. 53

a) “an individual to provide independent facilitation support”

Residents are unaware of important factors such as

»  Who this individual works for
+ Their experience and qualifications and
+ How much he or she will be compensated.

This fund can rapidly deplete due to compensation for all employees facilitating
this Community Health Program with no transparency within this consent decree
regarding a program budget.

Based on your proposal the residents of East Palestine, Ohio are unaware of the initial
budget for the program's facilitation supportrole. This tactic lacks transparency and
may instigate misuse of funds by Settling Defendants.

Therefore there should not be an option to terminate this health program based on
exhausted resources. The program should be continually funded for the lifetime of all
qualified individuals or a said agreed upon terms.

Itis essential that the responsible corporation, Norfolk Southern, funds the medical
monitoring and treatment program indefinitely. The program should not be terminated or
reduced due to depletion of funds. The company must continue to support the program
as long as needed to ensure that all affected individuals receive the care required for
their health and well-being.

I am confident that a revised settlement that addresses these needs will be in the best
interest of all parties involved and will provide the necessary support for our
community’s long-term health and well-being.

The negligence of Norfolk Southern has had a profound and ongoing impact on the
health of the community. It is crucial that adequate and sustained measures are taken
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From: Herbert, Ronda (ENRD) </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=51964C3E62E64E9FB7C7C8230D62B187-
RHERBERT>

To: Grady, Lauren (ENRD)

CcC: Spector, Jeffrey (ENRD); Stewart, Geoffrey (ENRD); Rodriguez, Kaylee (ENRD)

Sent: 8/5/2024 9:09:11 AM

Subject: FW: [EXTERNAL] FW: Consent Decree Errors That Require A Delay in Approval

Attachments: Air Dispersion MOdel Table 1 14June2024.pdf; Figure 1 Apocalyptic fire 18June2024.pdf; Op-ED

Release #1 22 Mar 2023.pdf; Table 2 Chemical Fire Products 20Feb2024 . pdf

Hello Lauren,

This was sent to our public comment inbox, for DJ number 90-11-3-12792.
Thank You

Ronda Herbert

Case Management Unit
Docketing Clerk
Environmental and Natural Resource Division

From: George R. Thompson, Ph.D. <georgethompson@chemply.com>

Sent: Saturday, August 3, 2024 11:35 AM

To: ENRD, PUBCOMMENT-EES (ENRD) <PENRD3@ENRD.USDOJ.GOV>
Subject: [EXTERNAL] FW: Consent Decree Errors That Require A Delay in Approval

| sent the following document summarizing my objection to the pending East Palestine Cout Decree last evening
before the time deadline, as indicated on my email submission below. For some reason, | later received a
notification that my submission was undeliverable. | see no error in the email address, but | am sending it again
today to an alternative address to assure it is in fact received. Thank you for extending your consideration in
accepting this submission.

Best regards,

George R. Thompson, PhD
President & CEO
Chemical Compliance Systems, Inc.

georgethompson@chemply.com

The information contained in this e-mail is intended only for the individual or entity to who it is addressed. Its contents
(including any attachments) may contain confidential and/or privileged information. If you are not an intended recipient, you
must not use, disclose, disseminate, copy or print its contents. If you received this e-mail in error, please notify the send by
reply e-mail and delete and destroy the message. Internet communications cannot be guaranteed to be timely, secure, error
or virus-free. The sender does not accept liability for any errors or omissions.

Subject: Consent Decree Errors That Require A Delay in Approval

To Whom It May Concern,
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| am an independent toxicologist with 55 years of experience in chemical and product hazard

assessments. | have published 21 books on hazardous chemicals, have served as an expert witness in 54 lawsuits,
and came out of retirement and invested over 500 hours in analyzing the hazards of cargo chemicals on the East
Palestine OH train and researched the highly hazardous chemicals generated by the incomplete combustion from
the fires. | have tabulated by results in a free presentation of approximately 40 PPT charts, if the Cour would like
to either view this presentation at your time and convenience using the following Zoom link:

The attached Op-Ed summarizes my overall assessment of what is the worst toxicological disaster in my 55 years
of experience, but the details in my presentation are in stark contrast to the chemical and medical information
previously provided to the Court. .

In this current submission, | summarize just five of my major concerns regarding the health and safety for
exposed individuals and the environment seemly underestimated by the Court as evidenced by the sections in the
Decree.

1. The 20-Mile Exposure Radius defined in the Settlement Agreement is NOT Supported by the

Known Science (see Table 1)

The dynamics of air dispersion from the two East Palestine OH train derailment fires have been
independently evaluated using the NOAA HYSPLIT Air Dispersion Module and undermine whatever logic led to the
focus on just a 20-mile radius around East Palestine. In this analysis, predicted plume dispersion commenced at
2:00 AM on Saturday 4 February 2023 and concluded at 2:00 PM on Tuesday 7 February 2023. The plume
analysis is of particular importance since it identifies where the carbon particles with the hundreds of bound highly
chemicals would be carried and dispersed as they fell from the sky. The first derailment burn occurred late on
Friday 3 February 2023. The second, “controlled” burn was initiated on Monday 6 February 2023 to avoid the
erroneously feared Vinyl Chloride tank explosion.

The plume from the initial fire first headed SE over Pittsburgh about 50 miles away by 10:00 AM 2/4/23
(Table 1). However, the plume expanded into the NE and extended over Lake Erie (about 95 miles away) and
Lake Ontario (over 250 miles away) by 10: 00 PM that first day. This NE plume continued to expand across NW
New York State and southermn Canada through Sunday 5 February 2023.

After the so-called “controlled” burn was ignited on Monday 6 February 2023, three separate plumes
formed by 6:00 AM: (1) a small mass over southern Canada, (2) a large mass in central New York along Lake
Erie, and (3) a third plume east from East Palestine into Pennsylvania. By 2:00 PM the eastern Ohio plume drifted
across northern West Virginia, and Virginia, central Pennsylvania to Maryland and Washington, D.C. (285 miles
away). During this same time, the New York plume expanded SE across New York, NE Pennsylvania, NW New
Jersey, and western Vermont (over 600 miles away). On Tuesday 7 February 2023, the northerly plume from East
Palestine crossed eastern Ohio, and Lake Erie into southern Canada across the Ontario peninsula to Lake Heron
(over 300 miles away).

This independent plume dispersion analysis identified over 126,000 square miles affected in over 8 states,
plus additional thousands of square miles in southern Canada. The distance of the dispersed plumes from East
Palestine were not circular, as assumed at a 20-mile radius in the settlement, but was expansive, 600 miles
eastwardly, at least 300 miles northemly, and 285 miles southernly across eight different states and much of
southern Canada from Lake Heron to Lake Ontario.

Most of the millions of people living in this vast area do not even recognize that they were probably
exposed to “forever” chemicals that can shorten their lives, affect their homes and gardens, pollute farm animals
and grounds, thereby affecting our food chain, as well as polluting many community water supplies. The final
Consent Agreement needs to additionally require Norfolk Southern notify the potentially affected public, as well as
state and federal agencies, in the vast extent of the pollution dispersion, miles beyond East Palestine, and require
that Norfolk Southern fund additicnal testing and research in the much more extensive exposure zone. This
additional research and analysis must be overseen by an independent panel of experts to assure proper tests are
run using appropriate protocols, with release of interim and final results to the public.

2. Exposures to Highly Hazardous Chemicals Produced by These Fires Are Unprecedented
(see Figure 1 & Table 2)

Independent toxicological analyses of the chemicals and products on the railcars before, and highly
hazardous chemicals released after, the fires revealed the East Palestine Ohio train derailment and fires were
unprecedented and may become the worst chemical medical disaster in history. Of the 52 railcars listed on the
initial Norfolk Southern manifest, 17 were identified by Norfolk Southern as burmed and another 15 were identified
as “impinged.” The 52 cars contained 24 different chemicals or products. In their original shipped state, 20/52
railcars contained inert/safe products (e.g., plastic pellets, semolina flour, flakes/powder, metal products,
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automobiles, frozen vegetables, etc.). The remaining 32 cars contained various types of chemical products.

Prior to the fires, railcar contents included eight chemicals that are known to cause cancer, eight that are
allergens, five that cause kidney and liver disease, three that can cause lung diseases, and three that can produce
reproductive effects. Subsequent chemicals produced and released into the air by the fires included an additional
120 chemicals known to cause cancer, five that are allergens, 13 that are toxic to the kidney and liver, 11 that cause
reproductive effects, 65 that cause brain effects, 45 that damage the heart, 22 that cause asthma, 9 that are
corrosive to skin/eyes/throat/lungs, 5 that disrupt hormones, and 3 that are absorbed through the skin (Table 2).
The 17 railcars reported by NS as burned contained 5,360,000 pounds of chemicals, the 15 additional “impinged”
cars contained 3,220,000 pounds of material, for a total poundage of 8,580,000 pounds of highly hazardous
materials released by the fires into the air, and many cause diseases that can be delayed in their onset by 10-20
years. For example, according to the World Trade Center Health Program, 2,974 people died on 9/11, but 4,343
have died since 9/11 from their exposures, and over 71,000 individuals have been diagnosed with physical and
mental health conditions in the past 20 years brought on by exposure to the dust, smoke, debris, and trauma of the
9/11 attacks. Similarly, deaths, physical, and mental health conditions will continue to develop in individuals
exposed across thousands of square miles to the fire plumes from the East Palestine disaster for decades to
come.

Toxicologic chemical hazard assessments are routinely evaluated on the basis of exposure to a single
hazardous chemical at levels that are then compared to OSHA, EPA, or other agency designated “safe” levels.
That usual paradigm is NOT applicable to the chemical “stew’ released by the East Palestine fire (Figure 1) .
Literally hundreds of highly toxic chemicals were created and released simultaneously by the incomplete
combustion and fire plume that then dispersed, not just into 20 miles surrounding the East Palestine community, but
across the thousands of square miles in eight states and southern Canada. There is no precedent for assessing
the potential health and environmental effects of such a complex, apocalyptic event. The closest approximation
would be the burn pits our military personnel were exposed to in Iraq and Afghanistan. The broad-based medical
symptoms of those exposed individuals are similar to the 95 reported symptoms in individuals in East Palestine,
but symptoms from the Gulf War Syndrome have not yet been fully defined, understood, nor even clinically agreed
upon over the past 34 years.

Many highly hazardous causative chemicals from the East Palestine fire were either not analyzed for, or
were sampled at inappropriate times or using inappropriate tests. Independent chemical sampling has revealed
“forever” dioxin chemicals in home-grown garlic and home heating furnace filter wipe samples. Polynuclear
aromatic hydrocarbons (PAHs) have been independently identified in East Palestine stream sediments and
streambeds. The severe and extensive long-term health effects from both dioxins, PAHs and other emission
products from the East Palestine fires are listed in the attached Table 2.

Independent compilation and analyses of the 1,500 pages of East Palestine dioxin-related test results found
buried on the EPA Website further warrant additional health assessments by independent scientists who can also
compile other various sources of existing data, as well as extend their sampling to otherl areas beyond the 20-mile
radius restriction stipulated in the proposed Consent Decree.

3. The Expected Latency Period from Large Population Exposures to the Fire-Generated
Chemical “Stew” Prevents Delayed Health Injuries from Being Accurately Estimated (see Table
2)

The potential of a disaster is often gauged by the short-term impact, rather than the potential for
cumulative losses over the long-term. For example, the 9/11 terrorist attack Is mast remembered for the 2,974
deaths that occurred on that first disastrous day. Few people are aware that in the 20 years since 9/11, 4,343
survivors and first responders died (an increase of 143%), according to the World Trade Center Health Program.
In addition, over 71,000 people have been diagnosed with physical, and mental health conditions brought on by
exposures to the dust, crushed glass, asbestos and the multitude of chemicals created by the initial fires, as well as
the 9/11 3-month long smoldering fires. Cancers like mesothelioma are just now starting to be diagnosed.

The East Palestine apocalypse is a much more insidious disaster. There were no immediate deaths in
Ohio. The federal EPA Administrator and the Ohio Department of Health announced within a few days after the
derailment and fires that the air, water, and soil in East Palestine were “safe”. Suffering residents were
dumbfounded! Now a year later, these agency statements have been proven false! Cumulated test results have
documented that all three environmental media have been significantly polluted by emissions from this
apocalypse.

Two months after the disaster, seven workers from the Centers for Disease Control came to East
Palestine to evaluate the local health conditions. All seven went home due to a “mystery illness” they contracted
while in East Palestine. Inlate February 2024 (a year after the derailment and fires), a graduate student on
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assignment from Texas A&M University came to East Palestine to conduct her research. She immediately

experienced the same headaches, irritated nose and throat with labored breathing experienced by local residents.
Similarly, an Internet report from a family in Canada near Niagara Falls, reported intense headaches and irritated
respiratory systems during the East Palestine Ohio disaster. The East Palestine symptoms have not lonely
persisted for over 18 months now, but serious diseases like breast cancer, brain tumors/cancers and
nonresponsive bronchial injuries are cumulating. These facts portend that latency periods for medical injuries are
already beginning to be manifest.
Analysis of the Chemical Fire Products (Table 2) reveals the following concerns about long-term

(delayed) toxicological effects from these chemical exposures, whether in and around East Palestine, or at
far-reaching remote locations affected by the plume dispersion of the “chemical stew”.

« More than 120 released chemicals are known to cause cancer

- 21 different body organs & organ systems are known to develop cancer from these chemical

exposures
« The 13 petroleum trace elements are known to promote cancers actually caused by other
chemicals

« The fire-produced chemicals cause serious noncancerous diseases in 9 different body organs

The timeline of diseases produced from the 9/11 terrorist attacks progressed from PTSD and anxiety at
1-6 months, to decreased birth weights of babies of pregnant women at 5-9 months, respiratory issues start to
increase from 2-8 years, cancer diagnoses begin to rise at 2-10 years, drug and alcohol abuse grows at 2-10
years due to chronic PTSD, cardiovascular disease steadily increases at 8-16 years, and latent cancers (e.g.,
male breast cancers, mesothelioma) evolve at 11-20 years. Although a single case of male breast cancer and
another case of two brain tumors/cancers in a second individual have already been reported in East Palestine,
other predominant symptoms are thus far closely following the 9/11 sequence of symptoms and disease
development.

The Court must assure that Norfolk Southern fund an East Palestine Health Center Program, similar to
the World Trade Center Health Program. That East Palestine program must offers free enrollment by anyone
within the NOAA HYSPLIT Air Dispersion Model predicted exposure area and provide an active health monitoring
and advisory support service for the next 30 years. Over the past year, disaster “seeds” for large scale future
ilnesses have been planted, and the Court must help assure that those already injured, but not yet aware of their
medical injuries, are properly included in the Norfolk Southern funding requirements.

4. Information Presented to the Court and the Public Has Been Misleading, Incomplete, and
Inaccurate

To illustrate this point, | will provide independent analyses and responses to 10 questions
posed in this case. The so-called expert’s statement will be in italics; my responses are in bold:

1. What chemicals were released during the derailment and vent and burn?
“There was a fairly short list of chemicals released during the derailment itself. In addition, ... the fire
that resulted and the vent and burn also released vinyl chloride into the atmosphere and products of
combustion and heat decomposition also released products primarily into the atmosphere.
This is a gross misrepresentation of the magnitude of this complex chemical apocalypse! There
were 24 different products in the 52 cars of this derailment. Of the 24 products, 8 were
carcinogens (including vinyl chloride), 16 additional products were other hazardous chemicals or
products. The fires released 119 chemicals that are known carcinogens. The railcars
designated on the Norfolk Southern manifest that burned contained 5,330,000 pounds of
materials, and the cars listed as “impinged” contained an additional 3,220,000 pounds of
materials, for a total of 8,580,000 pounds of chemicals released into the atmosphere. The
chemicals involved in this disaster were not a “short list.”

2. What were the amounts of contamination at different distances from the derailment?
“The farther from the derailment, the lower the concentrations were....At the time of the derailment,
there was very low wind speed and the plume of the materials from the derailment moved up high into
the air before it contacted the community.
This statement ignores the fact that on the day of the derailment there was a temperature
inversion, so the plume rose only to about 3,000 feet and spread at that level over a very large
area. Numerous residents of East Palestine, and as far south as West Virginia, reported a black
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dust deposit on their cars, patios, and grounds frm the fallout. This material was never tested

for the large spectrum of highly hazardous chemicals generated by the derailment fires.

3. How does the amount of contamination compare to regulatory limits, health limits and or
backegrournd rates?

“A number of agencies have looked at the levels that were found and compared them to their
published regulatory limits... The Ohio EPA tested ground water and showed no contaminations at all.
The USEPA also did air tests and soil tests at various distances from the derailment site and found
that levels were very low. Although they were detectable, they were very low and in the range of, or
less than, background levels for those materals.”
These comments do not reflect the unprecedented nature of this East Palestine disaster.
Historically and legally, chemical exposure causation is based upon identifying a single chemical
that produces the alleged medical symptoms and comparing the measured exposure level to
government regulatory limits. In this East Palestine case, the plume of derailment fire emissions
contained hundreds of chemicals, many of which individually produce the same medical injuries
— cancer, respiratory irritation/corrosion, individual organ toxicity, neurological symptoms, etc. It
is meaningless to say an individual chemical is at a low, “safe,” level when exposure from this
fire may be to 20 similarly toxic chemicals that produce the same injury. For example, the fire
plume at East Palestine (Figure 1) contained at least 10 chemicals that each produce irritation of
the skinfeyes/noseithroat/lungs, 6 chemicals that are known to cause nasopharyngeal cancer, 7
chemicals known to cause lung cancer, etc. If one of these chemicals does not exceed its
governmental level, it does not mean the combination of chemicals producing that specific
toxicity will not cause that iliness. This disaster at East Palestine is not only unprecedented
because of its emissions complexity, but it is also unprecedented in the geographical area
encompassed. In addition, East Palestine residents have experienced at least four different
chemical exposure/releases ( Fire #1, Fire #2, track soil remediation, stream bank remediation).

4. How does the level of comtamination compare to similar commurnitios?
“Levels found in East Palestine were similar to those found in Columbiana because the industrial
activity that has occurred in northeast Ohio over many decades has spread a number of chemicals
around the environment, so they are present there all the time. But the derailment itself has not
contributed to a significant increase of those chemicals in East Palestine.”
This attempted distraction to “industrial activity” is not only unsound, but it is noncontributory
towards defining an honest and meaningful Consent Decree. The train derailment and fire in
East Palestine involved many chemicals that are not historic to northeast Ohio. Do both
Columbiana and East Palestine historically equivalent have vinyl chloride “hotspots” from
previous “industrial activity over many decades”? How about the dioxin levels detected in East
Palestine? Are they also “present [in Columbiana] all the time? The forever chemicals identified
in East Palestine are not from historic industrial activity, but may remain in the community
forever. The serious nature of this minimizing and distracting opinion undermines the serious
dangers that are resulting from the train derailment and fires.

5 Wara there carcinogens release?
“Some of the chemicals that were released are known to be associated with cancer. In particular, vinyl
chloride is known to be a human liver carcinogen. The levels people in East Palestine were exposed to
were so small that | don't expect any kind of cancer, or any other health effects, to have resulted from
this.
This misleading statement ignores the fact that there were 7 other chemical carcinogens in the
railcars (i.e., EGMB. petroleum lube oil, fuel additives, benzene, paraffin wax, & hydraulic
cement). There was also no mention that the fires released over 120 chemicals known to cause
cancer in 21 different organs or organ systems of the body and dozens of other chemicals
released by the fires promote cancer development. At least two East Palestine residents have
already been diagnosed with cancer - one man with cancer of the breast , and one man with two
tumors/cancers in his brain. The rapid development of these cancers can readily be attributed to
the carcinogens released by the fires along with the cancer promoting chemicals.
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6. What are the health impacts associated with chemicals from the derailment’?
“Based upon my best judgment, there will not be any long-term health impacts of chemical exposure
from the derailment to members of East Palestine.”
This simplistic statement ignores the actual deaths of over 43,000 fish in East Palestine streams,
chickens, foxes, and cats within the first week or so after the derailment. It also does not
account for the 95 reported medical symptoms reported by residents of East Palestine and
surrounding communities, nor the family in Canada near Niagara Falls that experienced the same
irritation symptoms as East Palestine residents during the week of the fires were buming and
plume dispersion showed the cloud traversed southern Canada. It also does not account for the
two cases of cancer already diagnosed in East Palestine, not the illness still being experienced
by residents and visitors 18 months after the catastrophe.

7. How much higher would contamination levels have to be in order to be at a dangerous level?
“The amount of contamination that would be associated with measurable health effects would depend
upon the individual chemicals and to some extent on the characteristics of exposure. | can tell you
that the chemical contaminations that have been clearly associated with health effects in communities
have been hundreds of times greater than the measured levels that we are now finding in East
Palestine.”

This reasoning of one-chemical-one-effect does NOT apply to the complex apocalypse that
occurred in East Palestine, as previously stated. In my 55 years of experience, | know of no
other incident where 8,500,000 pounds of diverse, hot chemicals were released as a ”chemical
stew” over a community and dispersed over a massive geographic area like occurred in East
Palestine. This is unprecedented and is so complex that historic procedures for adequately
performing a credible exposure hazard analysis and justly rendering legal decisions are the basis
for creating inspired new methods and procedures. Causation in hazard analyses and legal
judgments must both abandon the one-chemical-one-effect presumption and create methods
and procedure, criteria and definitions that will fairly and logically provide a defensible basis to
evaluate highly complex mixture exposure assessments as well as fair and just legal decisions.
IN this case, the Court needs to give substantially more time for these creative demands to be
rendered.

8. What are the chances of someons developing an illness like cancer in the future because of this
cheamical exposures’?

“Because there’s some small levels of chemicals that evolved, the risk to due to those chemical
exposures is not zero either, but it is very small. It is much, much smaller than 1%. | would personally
not expect one person to develop cancer as a result of the exposure to the chemicals in East
Palestine. We know that there are lots of things people are exposed to all the time that are more likely
fo cause cancer and so the result of the exposure to chemicals from the train derailment is much less
of a risk than those other exposures.”
This opinion is belied by the fact that two men in East Palestine have already developed unique
cancers in just 18 months after the derailment and fire. Coincidentally | guess, the train released
8 chemical carcinogens and the fires released another 119 chemicals known to cause cancer, as
well as numerous other chemicals that promote the development of cancer. Were the early EPA
detection results of dioxins buried from public view until recently presented to the Court? FYiI,
dioxins are known to cause cancer of the breast, pancreas and colon, and the first breast cancer
in a man identified in an East Palestine resident that lived very near Ground Zero. As previously
stated (see #3 Above), the large number of fire released chemicals that each cause a specific
organ cancer greatly increases the risk that a cancer can develop in that organ — toxic effects are
often additive.

9. How will levels of chemical contamination increase or decrease over time?

“ Any chemical distribute around the community will decrease over time...levels will continue to
decrease over time...they will never get more than now.”

A number of the chemicals released by the fires are “forever”’ chemicals — they disappear very
slowly from the environment and linger long in our body fat once absorbed by inhalation, from
drinking water, or from contaminated food consumption. Long-standing environmental depositions
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in East Palestine have been discovered in railroad beds, stream banks, and

stream sediments. Special remediation is required to remove the sources of toxic
chemicals.

10, How would you respond to claims it's too early to know the long-tenn health effects of the
dleraibment?

“Yes, it is too early for some things, but it's not too early to predict the overall health effects that will
occur from this. Certainly, if we're thinking of one potential cancer that occurs 20 years from now, it's
too soon to count that, but we pretty well know what exposures resulted from this train derailment, and
we can pretty well predict that people will be safe in the long term.”
There are two major errors in this statement. First, many of the chemicals released by the fire
were not tested for in the air, water, soil, homes, and public areas, even when requested. In
some cases, sampling protocols and analytical procedures were not credible. This leaves a
huge gap in confidence for residents that have been are suffering health effects, but do not know
what they were exposed to, and are told that there is no pollution in their environment. Second,
with hundreds of chemicals released in the massive, week-long plume, prediction of future
health effects from potentially hundreds of chemical exposures is uncertain at best, and
misleading at worst.

The scientific and medical assumptions upon which this Consent Decree is based are highly
flawed, are incomplete, and utilize faulty assumptions when credible, supplemental data can be developed
as a basis for a more credible Decree. The Court priority should be full protection and coverage for the
citizens of East Palestine, not rushing to a guick decision to avoid headlines for Norfolk Southern and clear
the deck of a very complex issue! The residents of East Palestine are still looking thorough the mist of
deceit and deception w hile hoping to find the truth.

5. Newly Funded Research at Six Universities Will Provide Critical Information Not

Previously Available to the NTSB
The National Institute of Environmental Health Sciences (NIEHS) funded six research projects specific
to the East Palestine Ohio train derailment and associated chemical exposures in 2024
1. Case Western Reserve University — Federick Ray Schumacher, Ph.D. Principal Investigator
This research team will talk to East Palestine residents to better understand their experiences
and concerns during and after the disaster and initiate a long-term follow-up study to better
understand the impact of chemical exposures on health caused by DNA damage.
2. Texas A&M University — Natalie Johnson, Ph.D. Principal Investigator
This team will utilize a mobile air sampling strategy to rapidly characterize potential health risks
from hazardous volatile organic chemical (VOC) exposures in the after math and recovery phases
of this disaster.
3. University of California, San Diego — Beatrice Golomb, M.D., Ph.D. Principal Investigator
These researchers have conducted interviews with affected East Palestine residents to assess
the 2—3-year health impacts of being exposed to a mixture of toxins.
4. University of Kentucky — Erin Hayes, Dr. P.H.

This research team will utilize an online survey to collect longitudinal measures of health
symptoms, stress, and well-being of East Palestine residents and establish a research
network to help disseminate research findings to the community.

5. University of Pittsburgh — Peng Gao, Ph.D. Principal investigator
This team will collect soil, water, and sediment samples to assess the extent of chemical
contamination and document the ongoing impact on the region’s local environment and
highly connected waterways.

6. University of Pittsburgh — Juliane Beier, Ph.D. and Maureen Lichtveld M.D., M.P.H. Principal

Co-Investigators

This project will collect water and air samples in the homes of East Palestine residents
And collect blood samples and other health data to assess impacts of vinyl chloride
and other chemicals onthe liver.

The Ohio Rural Health Association has scheduled a virtual webinar on 14 August 2024 where each of
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these universities will report the current status of their research projects. Their findings can significantly affect the

scope of injuries and damages, expand the size of the class action members, and further document the damages
to be covered — particularly damages related to latent and delayed health effects that can be manifest decades
from now, or even in future generations. Much of the research previously presented to the Court was conducted
by Norfolk Southern and their contractors and focused predominantly on a narrow range of chemicals rather than
the large numbers of “forever” chemicals produced by the fire. The University of California group in particular has
prior experience in assessing health effects in mixtures of fire-generated highly hazardous chemicals. The Court
must allow sufficient time for this highly complex, apocalyptic disaster to be thoroughly researched and analyzed to
assure maximum protection for exposed individuals and the environment has been more completely considered
before the Consent Decree is approved.

Please let me know when you would like to see the PPT presentation, or if | can be of help in any other
way.

Best regards,

George R. Thompson, PhD
President & CEO
Chemical Compliance Systems, Inc.

georgethompson@chemply.com

The information contained in this e-mail is intended only for the individual or entity to who it is addressed. Its contents
(including any attachments) may contain confidential and/or privileged information. If you are not an intended recipient, you
must not use, disclose, disseminate, copy or print its contents. If you received this e-mail in error, please notify the send by
reply e-mail and delete and destroy the message. Internet communications cannot be guaranteed to be timely, secure, error
or virus-free. The sender does not accept liability for any errors or omissions.
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Table 1. East Palestine OH Train
Derailment & Fire

Plume Disbursement

Date Time Plume Location and Description
Saturday 0200-0400 | Plume starts SE into western PA towards Pittsburgh
2/4/23

1000-1200 | Plume initially SE into PA over Pittsburgh

1200-1400 | Plume SE & expands to NE into western PA over Pittsburgh
& slightly beyond

1600-1800 | Plume shifts NNE into western NY to Lake Erie & expands
eastward in NW PA & W NY

2000-2200 | Plume extends over Lake Erie & eastern Lake Ontario
Sunday 2/5/23 0600-0800 | Plume expanded NE across western PA, western NY &
Lake Erie to Lake Ontario

1000-1200 Plume extended NE across western PA, western NY, Lake
Erie to Lake Ontario - larger plume mass

1600-1800 | Plume expanded NE further into southern Canada across
2 Great Lakes, NW NY & southern Canada - longer
modeled plume

Monday 2/6/23 | 0000-0200 | Smaller plume over western PA & western NY to Lake Erie,
small plume in southern Canada

0400-0600 | Small mass of Plume over southern Canada, large mass
in central NY along Lake Erie,

Third plume east from East Palestine (3 separate plume
portions)

0800-1000 Plume east into central PA, re-connects with central NY
mass = large, combined mass, Canada plume above VT
1000-1200 | Large plume mass now in central PA/NY, Canada mass
much smaller, no plumein

eastern NY or southern VT

1400-1600 Eastern OH plume SE across northern WV & VA, central
PA to MD & Washington D.C.,

NY plume in SE NY/NE PA/NW NJ/ W VT

1600-1800 OH plume SE across SW PA, northern WV & VA, to MD &
near Washington D.C., NJ

plume very small

2000-2200 | OH plume SSE across SE PA, NW WV, NJ plume gone
Tuesday 2/7/23 | 0600-0800 | OH plume SSE across northern WV, northern OH plume
across Lake Erie, large plume masses both north & south
1000-1200 | OH plume SE across NE WV, northern plume across
eastern OH & Lake Erie into southern Canada across
southern Ontario peninsula to Lake Heron

1200-1400 OH mass SSE across NE WV, northern OH plume massive
& crosses Lake Erie into

Canada
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Independent Expert Predicts East Palestine OH Train Derailment
Chemical Release Deaths May Become Worse Than 9/11

Independent expert analyses of the chemicals in the railcars, and their subsequent fire,
following the train derailment in East Palestine Ohio identified over 100 highly toxic chemicals that
have the potential to result in long-term medical injuries and environmental contamination. Dr.
George Thompson, a toxicologist with over 50 years experience in chemical hazard assessments,
published 21 books on hazardous chemicals, and served as an expert withess in 52 cases, predicts
the long-term human health effects from this accident may be worse than occurred from 9/11. The
fire potentially released 500-1,000 tons of highly toxic soot, ash, and hazardous chemicals into a
massive smoke and mushroom cloud that slowly dissipated hundreds of miles beyond the
derailment area contaminating farmland, animals, and communities in perhaps 5 different states.

Recent reports have stated that the delayed deaths for firefighters from 9/11 will shortly surpass
accumulated deaths since 9/11. Dr. Thompson fears that similar delayed deaths from the East Palestine
chemical release will accrue in eastern Ohio, Pennsylvania, West Virginia, Virginia, Maryland and possibly
Delaware. One of the railcar chemicals has been detected at low levels in the Ohio River bordering West
Virginia, and “pollen” dust, that contained “some soil particles,” was observed in Eastern West Virginia,
particularly Berkeley and Washington Counties, in West Minster Maryland, and on Maryland’s Eastern
Shore. The impact of soot/ash chemical contaminants on farmland across these states remains unknown.

Of the 52 railcars identified in the Norfolk Southern manifest, 27 cars contained 12 different
chemicals, and 8 cars contained 4 petroleum products. The precise identification of the railcars
burned in the subsequent derailment fire is still awaiting clarification from Norfolk Southern. Of the
railcar chemicals, eight cause cancer, allergies, and aquatic toxicity in the rivers. However, the
humber of additional toxic chemicals released by the fire included nearly 100 that cause cancer, 65
that produce brain/central nervous system effects, 45 that cause heart disease, 42 that cause lung
toxicity, 22 that cause asthma, and 11 that cause reproductive effects. The potential human health
and environmental hazards from the chemicals released by the fire far exceeded hazards from the
railcar contents themselves. Dr. Thompson indicated that a question remains regarding the
geographic area of concern, since the massive mushroom cloud created from the fire, and observed
from space, would have impacted an area far greater than the community of East Palestine Ohio.

Shortly after the fire began, local citizens experienced health effects that persist now, six
weeks after the initial incident. One woman and her husband, for example, experienced nose, eye,
throat, larynx, and lung irritation within hours after the fire started. They have continued to suffer
severe coughing and wheezing for the past six weeks, and still do not see an end to their injuries.
Another East Palestine resident recently removed and folded his outdoor U.S. flag. Within hours, he
developed a severe rash from the dust that had been on his flag. Residents must continue to be
diligent about NOT vacuuming any dust in or around their homes or vehicles, since the vacuum
exhaust will again spread the contaminated dust leading to another round of skin, eye, nose, throat
and lung irritation and absorption.

Within hours after the fire ignition, animals in the greater area of East Palestine were killed.
Five chickens raised 10 miles northwest of East Palestine died within hours. One fox near East
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Palestine died, and several others became sick. Dozens of frogs and hundreds of fish in local
streams died from the contamination. Cows in Pennsylvania reportedly developed diarrhea, and at
least one railcar chemical was reportedly detected at levels below those of concern in the West
Virginia Ohio River, approximately 265 miles south of East Palestine. A local farmer that raises pigs
was unable to sell his pigs at market- they did not want any livestock from the area of exposure.

Dr. Thompson stated, “this train derailment and chemical release by the fire is the most
complex and hazardous chemical release accident | have seen in my 50 years of experience as a
toxicologist. My greatest fear is that cumulative long-term health effects across a broad cross
section of the Atlantic States will progressively result in thousands of deaths from cancer, heart,
kidney, and lung diseases over the next 10-20 years that could potentially exceed those from 9/11.”
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Table 2. Chemical Fire Products in East Palestine OH Train Derailment

Chemical or Chemicals Health Hazards
Product Released by Fire from Emitted Pollutants
1. Polypropylene Soot Cancers — lung & bladder - Asthma, Heart Disease, Death

Ash/Particulates w/
Persistent Free Radicals
Polycyclic Aromatic

Lung Inflam. & Cancer —lung - Asthma, Cardiovascular
Disease, COPD, Persistent in Air
Cancers — lung, skin, bladder, scrotum — Male/Female Reproduction,

Hydrocarbons (PAHs) COPD; Cardiovascular Disease; Confusion; Mutagens

Carbon Monoxide Headache, Nausea, Dizziness, Malaise, Seizures, Coma

Dioxins Cancer — breast, pancreas, colon - Liver/Immune/Cardiovascular
Diseases, Chloracne; Persist. Env. Pollut.s; Hormone
Disruptors

Aldehydes Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L (skin,

eyes, nose, throat, lungs) Irritant, Headache, Dizziness, Fainting
2. Polyethylene Soot Cancers — lung & bladder — Asthma, Heart Disease, Death

Ash/Particulates w/
Persistent Free Radicals
Polycyclic Aromatic
Hydrocarbons (PAHs)
Carbon Monoxide
Dioxins

Aldehydes

Lung Inflam. & Cancer — lung - Asthma, Cardiovascular
Disease, COPD, Persistent in Air

Cancers — lung, skin, bladder, intestine — Male/Female Reproduction
COPD; Cardiovascular; Confusion; Mutagens

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

Cancer — breast, pancreas, colon - Liver/lmmune/CardiovascuIar
Diseases, Chloracne; Persist. Env. Pollut.s; Hormone
Disruptors

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L
Irritant, Headache, Dizziness, Fainting
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3. Vinyl Chloride
Stabilized (Phenol)

[Highly mobile in soils &
water]

Hydrochloric Acid
Formaldehyde
Phosgene

Dioxins

Carbon Monoxide

Corrosive S/E/T/L

Cancer — nose, blood - Corrosive S/E/T/L, Allergen

Extreme Irritant — skin/eye/nose/throat/lung inflame & edema; Death

Cancer — breast, pancreas, colon - Liver/Immune/Cardiovascular
Diseases, Chloracne; Persist. Env. Pollut.s; Hormone
Disruptors, S/E/T/L Irritant,

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

Phenol Corrosive — skin, eyes, nose, throat, lungs; Liver/Kidney/CNS Damage
Methane Headache, Dizziness, Nausea, Loss of Coordination,
Cognitive Impairment, Heart Palpitations, Asphyxia
4. Dipropylene Glycol Aldehydes Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L
Irritant, Headache, Dizziness, Fainting
Ketones Irritants S/E/T/L , >Blood Sugar, Breathing Difficulty, Pain,

Carbon Monoxide

Headache, Nausea, Dizziness, Confusion, Coma
Headache, Nausea, Dizziness, Malaise, Seizures, Coma

5. Propylene Glycol

Propylene Oxide

Formaldehyde
Acetaldehyde
Carbon Monoxide

Cancer — nose; Mutagen, S/E/T/L Irritant; Nausea, Emesis,

Abdomen Pain; Headache, Dizziness, Fainting

Cancer — nose, blood - Corrosive S/E/T/L, Allergen

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L
Irritant, Headache, Dizziness, Fainting

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

6. Diethylene Glycol

Aldehydes
Ketones
Formic Acid

Carbon Monoxide

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L
Irritant, Headache, Dizziness, Fainting

Irritants S/E/T/L, >Blood Sugar, Breathing Difficulty, Pain,
Headache, Nausea, Dizziness, Confusion, Coma

Irritant S/E/T/L, Headache, Dizziness, Nausea, Emesis,
Kidney Damage, Skin Absorbed

Headache, Nausea, Dizziness, Malaise, Seizures, Coma
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Aldehydes

Alcohol

Carbon Monoxide

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L
Irritant, Headache, Dizziness, Fainting
Confusion, Poor Judgment, Emesis, Seizures, Hepatitis, Liver

Cirrhosis, Cancer — breast, mouth, throat, esophagus, liver,
colon, rectum

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

11. Petroleum Lube Oil
(Distillate Oil)

Soot
Ash/Particulates w/
Persistent Free Radicals
Polycyclic Aromatic
Hydrocarbons (PAHs)
Carbon Monoxide
Nitrogen Oxides (NOy)

Sulfur Oxides (SOx)
Aldehydes
Substituted Benzenes
[Trace Elements >13]
[Many Other Toxins =
Mercaptans, Phenols,

Pyridines,  Pyrroles,
Indoles & Carbazoles]

Cancers — lung & bladder - Asthma, Heart Disease, Death

Lung Inflam. & Cancer —lung - Asthma, Cardiovascular
Disease, COPD, Persistent in Air

Cancers — lung, skin, bladder, scrotum — Male/Female Reproduction,
COPD; Cardiovascular Disease; Confusion; Mutagens

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

Inflammation of Airway, Lung Edema, Bronchitis,
Bronchiolitis, Emphysema, COPD, Headache, Fatigue,
Dizziness, Blue Skin/Lips, Increased Respiratory Infect.s,
Air Acidification

Cancer — lung, larynx - Irritant S/E/T/L, Asthma, Bronchitis, Air
Acidification, Sulfur Particulates

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L

Irritant, Headache, Dizziness, Fainting
Cancers - blood, kidneys, lungs, liver - S/E/T/L Irritant, Bronchitis,
Headache, Narcolepsy, Fainting, Hand Coordination

Cancers (12/13 Elements) — bladder, brain, bronchi, kidney, lung, nose,
skin, trachea — Cancer Promotor

Similar Hazards to Other Listed Petroleum Constituent
Hazards (See #'s 14, 15, and above for #11): Many of
These Toxin Emissions May Be Bound to Soot &
Particulate Emissions
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12. Isobutylene

Carbon Monoxide

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

13. Butyl Acrylates
Stabilized (MEHQ)

Carbon Monoxide
Nitrogen Oxides

Headache, Nausea, Dizziness, Malaise, Seizures, Coma
Irritant S/E/T/L, Bronchitis, Asthma, Lung Edema, COPD

Methane Headache, Dizziness, Weakness, Loss of Coordination &
Judgment, Mood Changes, Memory Loss, Asphyxiant
MEHQ Corrosive & Poisonous Fumes
14. Petro Oil, NEC Soot Cancers — lung & bladder — Asthma, Heart Disease, Death

(Residual Oil)

Ash/Particulates w/
Persistent Free Radicals
Polycyclic Aromatic
Hydrocarbons (PAHs)
Carbon Monoxide
Nitrogen Oxides (NOx)

Sulfur Oxides (SOx)
Aldehydes

Substituted Benzenes
[Trace Elements >13]
[Many Other Toxins =
Mercaptans, Phenols,

Pyridines,  Pyrroles,
Indoles & Carbazoles]

Lung Inflam. & Cancer —lung- Asthma, Cardiovascular
Disease, COPD, Persistent in Air

Cancers — lung, skin, bladder, scrotum — Male/Female Reproduction,
COPD; Cardiovascular Disease; Confusion; Mutagens

Headache, Nausea, Dizziness, Malaise, Seizures, Coma

Inflammation of Airway, Lung Edema, Bronchitis,
Bronchiolitis, Emphysema, COPD, Headache, Fatigue,
Dizziness, Blue Skin/Lips, Increased Respiratory Infect.s,
Air Acidification

Cancer — lung, larynx - Irritant S/E/T/L, Asthma, Bronchitis, Air
Acidification, Sulfur Particulates

Cancer — nasopharynx - Cardiovascular Disease, S/E/T/L

Irritant, Headache, Dizziness, Fainting,
Cancers - blood, kidneys, lungs, liver - S/E/T/L Irritant, Bronchitis,
Headache, Narcolepsy, Fainting, Hand Coordination

Cancers (12/13 Elements) — bladder, brain, bronchi, kidney, lung, nose,
skin, trachea — Cancer Promotor

Similar Hazards to Other Listed Petroleum Constituent
Hazards (See #s 11, 15, and above for #14): Many of
These Toxin Emissions May Be Bound to Soot &
Particulate Emissions

15. Additives, Fuel

Soot
Ash/Particulates w/

Cancers — lung & bladder - Asthma, Heart Disease, Death
Lung Inflam. & Cancer —lung- Asthma, Cardiovascular
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[Trace Elements >13]

[Many Other Toxins =
Mercaptans, Phenols,
Pyridines, Pyrroles,
Indoles & Carbazoles]

Cancers — blood, kidneys, lungs, liver - S/E/T/L Irritant, Bronchitis,
Headache, Narcolepsy, Fainting, Hand Coordination

Cancers (12/13 Elements) — bladder, brain, bronchi, kidney, lung,
nose, skin, trachea— Cancer Promotor

Similar Hazards to Other Listed Petroleum Constituent
Hazards (See #'s 11, 14, 15): Many of These Toxin
Emissions May Be Bound to Soot & Particulate
Emissions
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Comment A-105
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Comment A-106
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As discussed more fully below, ACC believes that the Tank Car Provisions do not serve the
public interest. We urge DOJ to either withdraw paragraphs 69 and 70 from the proposed
Consent Decree or significantly modify the provisions so that the interests of third parties
are not adversely affected. In addition, ACC would appreciate the opportunity to meet with
DOJ to further discuss our concerns.

The Tank Car Provisions Impose Obligations and Burdens on Third Parties

Contrary to U.S. law, the obligations imposed by the Tank Car Provisions fall directly to ACC
member companies and other third parties. Rail customers, not railroads, provide the tank
cars used to transport their products. They either own cars directly or lease them through a
supplier and are ultimately responsible for maintaining their fleet.

According to data from the Association of American Railroads (AAR), approximately 17,000
DQOT-111 tank cars are currently used to transport flammable liquids in the U.S (AAR Status
Report: North American Flammable Liquid Tank Car Fleet, May 2024). ACC member
companies collectively own or lease more than 7,000 of these cars. If the proposed
Consent Decree is approved as written, shippers will be prohibited from deploying these
cars on Norfolk Southern routes or will be subjected to a “Customer Tank Car Replacement
Plan” developed by Norfolk Southern without shipper input.

On its face, Paragraph 69 requires Norfolk Southern to “cease use” of the specified cars.
However, the impact of this obligation falls, not to Norfolk Southern, but to shippers that
rely on Norfolk Southern to transport their products. To the extent that DOT-111 cars are
forced out of service prior to the FAST Act deadlines, shippers would need to secure
replacement cars. Presumably, even shipments that are already under contract would be
refused by Norfolk Southern —requiring shippers to scramble to rearrange the deployment
of cars and potentially leaving them without enough cars to ship materials to locations
serviced by Norfolk Southern. In addition, some shippers will be left with owned or leased
DOT-111 cars that they cannot use.

Paragraph 70 also impacts ACC members and other third parties. The provision requires
Norfolk Southern to develop and implement a Customer Tank Car Replacement Plan
designed to “encourage” its customers to use DOT-117 or equivalent tank cars in place of
DQOT-111 cars for the transportation of Flammable Hazardous Materials. The provision
specifically requires the use of “financial incentives as an aspect of the plan.” Such
incentives almost certainly entail substantial additional costs (i.e., higher rates or
surcharges) for ACC members and other shippers.

The provision requires the Federal Government to review the plan “taking into
consideration Settling Defendants’ industry and technical expertise (emphasis added).” It
fails to include a similar requirement to consider relevant data and expertise from the rail
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equipment industry that produces such cars and the shipper industries that use the cars
and would be paying the fees.

These provisions actually burden and impose obligations on a large number of parties,
including ACC members, who are not parties to this case and who have not agreed to the
Consent Decree in general, nor to paragraphs 69 or 70 in particular. It is well settled law
that “a court may not enter a consent decree that imposes obligations on a party that did
not consent to the decree” (Local No. 93 v. City of Cleveland, 478 U.S. 501, at 529). Itis
improper for the Consent Decree to prohibit rail shippers from using tank cars that fully
comply with existing regulatory requirements, particularly where existing regulation already
requires the phaseout of DOT-111 cars within specified times frames.

Paragraphs 69 and 70 Provide Significant Economic Benefits to Norfolk Southern

As noted above, paragraph 69 would presumably permit, or even require, Norfolk Southern
to breach existing contracts with shippers. Shippers would be required to ship any
DOT-111 cars carried by Norfolk Southern at posted and non-negotiable tariff rates which
apply to common carrier traffic (the only traffic permitted under the Consent Decree to use
DOT-111 cars for flammable liquids). Also, as previously described, the Customer Tank Car
Replacement Plan would almost certainly raise prices for all flammmable liquid shipments in
DOT-111 cars, again without the shippers having the ability to negotiate favorable rates.
Together, these provisions will gift a potentially significant financial windfall to Norfolk
Southern, the defendantin the litigation, at the expense of third parties.

Norfolk Southern stands to benefit from the Tank Car Provisions due to a lack of
competition in the freight rail industry. The railroad industry has consolidated from 40
major railroads in 1980 to just six today, with the four biggest railroads, including Norfolk
Southern, controlling well over 90 percent of all rail traffic. As a result, more than 75
percent of rail stations that pick up or receive freight are served by a single major railroad,
leaving many customers with no competitive choice for rail service.

Chemical shippers are particularly impacted. In a survey of ACC members, companies
reported that 73% of their facilities with inbound rail transportation and 65% of their
facilities with outbound transportation are captive to a single railroad (ACC Rail Issues
Survey, December 2012), meaning there is no alternative railroad available to service those
facilities. For many shipments, other transportation modes such as trucking are not viable.
ACC members, therefore, will have little choice but to abide by the terms imposed by the
Consent Decree and Norfolk Southern’s Customer Tank Car Replacement Plan.

ACC Members Are Upgrading Their Tank Car Fleets Ahead of FAST Act Deadlines
Chemical shippers own or lease the rail tank cars used to ship their products. They have
made significant investments in recent years to upgrade their fleets and will continue to do

3
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so. In particular, ACC members are in the process of upgrading tank cars used to transport
Class 3 flammable liquids, replacing cars built to earlier DOT standards (DOT-111 cars)
with cars built to newer standards (DOT-117 cars).

The FAST Act, signed into law December 4, 2015 (Pub. L. No. 114-94), mandates a
commodity-specific phaseout schedule based on risk-based priorities and railcar
production capacity. Deadlines for unrefined petroleum products and ethanol range from
January 1, 2018, to May 1, 2025. For Packing Group | flammable liquids other than
unrefined petroleum products and ethanol, the phase out deadline is May 1, 2025. For
Packaging Group Il and lll (the lowest hazard groups), the deadline is May 1, 2029. DOT
adopted these deadlines in a final rule that went into effect August 15, 2016 (81 Fed. Reg.
53935).

Chemical shippers have made significant progress towards meeting these deadlines.
According to data from the Association of American Railroads (AAR), nearly 27,000
DOT-117 compliant cars are in service to transport “other” flammable liquids, while
approximately 17,000 still require upgrades (AAR Status Report: North American
Flammable Liquid Tank Car Fleet, May 2024). ACC members have plans in place to
complete their upgrades by the FAST Act deadlines and, where feasible, are pursuing
accelerated schedules for their fleets. These actions require significant long-term planning
and capital expenditures. The timeframes depend on numerous factors including
availability of raw materials, supply chain efficiency, tank car shop capacity and production
lead times.

Congress established the statutory deadlines following extensive consultation with
industry partners and a review of relevant data. Recognizing that an unrealistic deadline
would threaten to disrupt supply chains for critical products, the FAST Act specifically
authorizes DOT to extend the May 1, 2029, deadline for Packing Group Il and Il materials for
up to two years if the Agency determines that insufficient shop capacity exists to feasibly
meet the deadline. The law does not authorize DOT to accelerate this deadline and
expressly provides that these cars “may be used, regardless of train composition until the
[specified] end dates” (Pub. L. No. 114-94 §7304).

The Consent Decree Contradicts the FAST Act and Imposes Unworkable Requirements
Paragraph 69 of the proposed Consent Decree seeks to override this carefully established
phaseout schedule by imposing an arbitrary 180-day deadline for Norfolk Southern to
“cease use of any DOT-111 Tank Cars for transportation of Flammable Hazardous
Materials, other than under a common carrier obligation” (emphasis added). This provision
would prohibit Norfolk Southern from carrying or accepting any shipments that move under
contract rather than common carrier tariffs. Most rail traffic moves under contract. A report
from the Government Accountability Office (GAO) found that, in 2014, about 76 percent of
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regulated freight and 85 percent of chemical traffic was shipped under contract (GAO-17-
166, Freight Rail Pricing, December 2016).

The 180-day deadline to cease the use of DOT-111 cars is simply not feasible. There is no
existing inventory of unutilized DOT-117 cars available for purchase or lease, and the rail
equipment industry has limited capacity to manufacture new cars and retrofit existing cars
to meetthe DOT-117 standards. Furthermore, the proposed 180-day deadline does not
provide adequate lead time to acquire new cars that are produced. ACC members report
thatit currently takes a full year from the time a car is ordered to receive final delivery.

The Railway Supply Institute testified last year to the Senate Committee on Commerce,
Science and Transportation that accelerating the deadline to replace or retrofit all DOT-111
carsin flammable liquid service to May 1, 2028, “may be feasible.” However, further
acceleration beyond this date “risks substantial disruption to industry and supply chains
nationwide” (Patty Long, Statement for the Record: Hearing on Improving Rail Safety in
Response to the East Palestine Derailment, March 22, 2023). This estimate was based on
data on tank North American manufacturing capacity, with consideration of raw material
supplies, labor markets, and projections of capacity utilization for construction, repairs,
and maintenance of all types of rail cars, as well as for other federally required mandates
such as adhering to tank carinspection and qualification intervals. ACC is not aware of any
new data that would support a significantly earlier deadline.

In our March 2023, testimony to the Senate Commerce Committee, ACC offered support
for an accelerated phaseout deadline based on the rail equipment industry’s capacity to
manufacture new cars and retrofit existing cars to meet DOT-117 standards (Chris Jahn,
Statement for the Record: Hearing on Improving Rail Safety in Response to the East
Palestine Derailment, March 22, 2023). We remain open to a collaborative, data driven
process to establish a workable schedule through legislation or rulemaking. However, we
strongly oppose the imposition of an arbitrary deadline through a Consent Decree that was
negotiated without consideration of relevant data and without participation of the parties
directly impacted by the decision.

The Tank Car Provisions Would Impact the Entire U.S. Rail Network

While the proposed Tank Car Provisions specifically apply only to Norfolk Southern, they
will inevitably impact the entire rail network. Tank cars are regularly interchanged between
railroads, and it would be unworkable to establish a designated fleet of tank cars
specifically for use on Norfolk Southern routes.

ACC member companies shipped more than 5700 carloads of flammable liquids on
Norfolk Southern in 2023, with approximately 2600 shipped in DOT-111 cars. Nearly three
quarters of the total were interline moves, either initiated on another railroad and
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transferred to Norfolk Southern or transferred from Norfolk Southern to another railroad.
(ACC member survey —June 2024). Paragraph 69 of the Consent Decree would prohibit
Norfolk Southern from accepting DOT-111 cars carrying flammable liquid from other
railroads, potentially leading to stranded cars and added congestion to the national rail
network.

The Tank Car Provisions Could Shift DOT-111 Cars to Other Railroads

As discussed above, Railway Supply Institute data indicates that the earliest potentially
feasible deadline to replace or retrofit all DOT-111 cars in flammable liquid service would
be May 1, 2028. Because existing shop capacity cannot be dedicated exclusively to
replacing DOT-111 tank cars, the Tank Car Provisions of the proposed Consent Decree are
unlikely to significantly alter the total number of new or retrofitted DOT-117 cars placed into
flammable liquid service, either before the requirements take effect or in subsequent
years.

However, the requirements could potentially alter where DOT-117 cars are used. Shippers
might allocate newly acquired DOT-117 cars to Norfolk Southern routes instead of to other
railroads. In addition, companies might shift the allocation of their existing DOT-111 fleet
away from Norfolk Southern to the extent feasible.

As aresult, the Tank Car Provisions are unlikely to reduce overall safety risks and may
simply shift the use of DOT-111 cars to flammable liquid service on other railroads. The
provisions, therefore, do not provide a net safety benefit to the public, while almost
certainly imposing a net economic burden on the public instead.

The Tank Car Provisions Could Disrupt Supply Chains for Essential Products

The Tank Car Provisions largely impact shipments of flammable liquids other than refined
petroleum products and ethanol. These materials include multiple chemical products with
a wide range of beneficial end uses, including water treatment and the production of food,
fuels, pharmaceuticals, and construction materials.

One important example of such materials is pyrolysis gasoline (Pygas), a co-product
formed in the process of thermal cracking of hydrocarbons. Pygas is shipped primarily by
rail, and its derivatives support end-use applications such as mechanical goods, sealants
and caulking compounds, print inks, coatings, wind turbine blades and electronics.

Unwarranted restrictions on rail shipments of flammable liquid materials could disrupt
critical supply chains across the U.S., harming manufacturing, the economy and,
ultimately, U.S. consumers. In testimony to the Senate Commerce Committee, the Railway
Supply Institute warns:
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As leaders of the supply industry, RSI and its members have a personal stake in the safe transportation of
rail freight, including the movement of flammabile liquids and other hazardous materials by rail. RSI and its
members work with railroads, shippers, federal regulators, and the AAR to design and maintain safe rail
freight equipment, including tank cars. This includes RSI’s long-standing participation in the RSI-AAR
Railroad Tank Car Safety Research and Test Project (“Tank Car Safety Project”) with the North American
railroads. Through the Tank Car Safety Project, the RSI-CTC contributes funding, technical resources, and
thought leadership to the detection, prevention, and mitigation of equipment-related factors in train
accidents. In addition, the RSI-CTC has a long history of collaboration with regulators from both the United
States and Canada to undertake various research initiatives and to enhance the regulations applicable to
the transport of rail freight and the movement of hazardous materials by rail.

In the wake of the East Palestine derailment and other recent incidents, RSI and its members have
increased our commitment to enhancing the safe transportation of rail freight and the movement of
flammable liquids and other hazardous materials by rail. The National Transportation Safety Board (“NTSB”)
is continuing its role of conducting an independent accident investigation of East Palestine and certain policy
changes may be premature until the NTSB has completed its investigation of the causal and root factors in
this incident. RSI urges Congress to ensure the results and recommendations of the NTSB investigation are
fully considered and to focus any reforms and additional safety measures on the root cause of the
derailment.

Rail is the Safest Way to Transport Hazardous Materials, Including Flammable Liquids

The production, transportation, and use of hazardous materials are essential to the U.S. economy and a
modern society. From the chlorine used to purify drinking water, to the chemicals used in fertilizers, to the
petroleum products that warm our houses and fuel our cars, hazardous materials are a critical part of daily
life. According to the U.S. Department of Transportation, “rail transportation of hazardous materials in the
United States is recognized to be the safest land-based method of moving large quantities of chemicals over
long distances.” More than 99.9% of all hazardous materials moved by rail reaches its destination without a
release caused by a train accident®

Hazardous materials safety is a shared responsibility, which is why RSI works closely with the railroads,
shippers, government agencies, and other industry stakeholders. RSI supports an approach that looks
holistically at rail safety and commends Congress for doing the same. RSI agrees that safe transportation of
hazardous materials by rail requires simultaneous focus on the entire integrated system—railway
infrastructure, track maintenance, railway operations, technology innovations, such as track wayside
detectors and on-board condition monitoring systems, product classification, equipment standards, and
human factors.

Acceleration of FAST Act Timelines to Phase Out DOT-111s in Flammable Liquid Service

RSI and its members support the U.S. DOT’s requirement to use tank cars that have enhanced safety
features to transport flammable liquid products, such as those meeting the newer DOT-117 standard. During
the development of the DOT-117 standard, RSI was one of the key industry leaders encouraging the federal
government to develop this specification and advocated in favor of enhanced safety features on tank cars

2.8. DOT, Federal Railroad Administration, “Hazardous Materials Transportation,” last updated March 8, 2023.
3 AAR, “Railroad Hazmat Safety Record” (citing AAR’s Analysis of FRA Train Accident Database and PHMSA
Hazardous Materials Incident Database, as of March 2023).

2

NS_PUBCOM_0000057



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 305 of 411. PagelD #: 2850

transporting flammable liquids. RSI further supports the phase-out of DOT-111 specification tank cars in
flammable liquids service, as set forth by the 2015 Fix America’s Surface Transportation (‘FAST”) Act.

RSI’s members have played a critical role in ensuring the timely replacement or retrofit of DOT-111s in
flammable liquids service to meet the FAST Act deadlines. Since 2015, tank car manufacturers have added
more than 48,000 newly manufactured DOT-117s to the North American fleet to replace DOT-111s. The rail
industry has already phased out all DOT-111’s and CPC-1232’s engaged in flammable liquid service
transporting crude oil. The deadline for the phase-out of all legacy DOT-111’s in flammable liquid service
transporting ethanol is May 1, 2023. As required by the FAST Act, RSI and its members are committed to
phasing out the remaining DOT-111 tank cars transporting other Class 3 flammable liquids in Packing Group
| by May 1, 2025. Further, we are committed to phase out the remaining DOT-111 tank cars transporting other
Class 3 flammable liquids in Packing Groups Il and lll by May 1, 2029, as set forth in the FAST Act.

RSl is aware that Congress is considering acceleration of the FAST Act phase-out timelines. Should
Congress move forward with such an acceleration, RSI| urges Congress to consider a range of factors that
impact industry’s capacity to build new tank cars and to retrofit existing tank cars. Such factors include
industry labor and supply chain conditions, current tank car facility certifications and reduced manufacturing
footprints which cannot be quickly expanded, and other federally required mandates (such as adhering to
tank car inspection and repair intervals and the federal requirements for the construction of new tank cars to
transport materials that are toxic-by-inhalation). In addition, tank car manufacturers must maintain the ability
to meet demand for other tank car types such as DOT-105s, and DOT-112s for materials such as, liquefied
petroleum gas, and other commodities. Steady demand also exists for other class tank cars carrying
hazardous and non-hazardous materials (e.g., sulfuric acid, sodium hydroxide liquid, liquid fertilizers,
biodiesel, vegetable oil, and corn syrup). Many of these materials are the essential building-blocks for
downstream manufacturing of other products.

RSI has collected and aggregated data from its members that make up the RSI-CTC to estimate the
industry’s capacity as of March 2023 to build new tank cars or to carry out retrofits of existing tank cars 4
This analysis is included as Appendix A to these comments and identifies the critical assumptions and
context factored into RSI’s capacity analysis.

Based on the AAR’s 2022Q3 flammable liquids report, there are approximately 35,500 existing DOT-111
tank cars in the North American fleet in flammable liquids service that cannot be used to ship flammable
liquids after May 1, 2029 (the FAST Act phase-out date). As noted in Appendix A, even if the industry did
nothing but build and/or retrofit DOT-117's—which, as noted above, is not feasible or could resultin a
serious economic harm to industries relying on materials that are the building-blocks used to manufacture
downstream products—it would take several years to replace all of these cars. Thus, if DOT-111 phase-out
timelines are accelerated too quickly, it will cause a shortage of cars needed to move other critical materials.

Further, following phase out of DOT-111s transporting crude oil and ethanol, the remaining DOT-111 tank
cars in flammable liquids service are primarily transporting specialty petrochemical products, such as
aviation jet fuel, diesel fuel, gasoline, methanol, petroleum distillates, xylene, and toluene. These products
are offered into transportation by hundreds of companies and in much smaller volumes (e.g., one to five tank
cars in a shipper's fleet). The shippers of these products have defined tank car specifications and
requirements that differ from one shipper to another. Consequently, there will be smaller new car orders for

4 In this context, retrofit means modifying an existing DOT-111 tank car to meet the DOT-117R specification
requirements by adding one or more of the following: thermal protection, a steel jacket, full height head shields,
improved top fittings protection, a specified pressure relief valve, and a disengaging bottom outlet valve handle.
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these cars from multiple shippers that have varying requirements in valves, fittings, interior coatings, paint,
and requirements for length and width of the car to meet the shipper’s specific infrastructure requirements.
The result is several engineering design and supply-side factors that require consideration and may impact
total production capacity. Simply stated, given the variety of specialty-chemical tank cars, each with unique
shipper requirements, engineering design work and production flow to replace these tank cars will not be at
the same capacity realized for the crude oil and ethanol builds in earlier years.

Additionally, the same facilities that are responsible for retrofitting the DOT-111 tank cars are the same
facilities responsible for performing required inspection and repair activities necessary to maintain
compliance of the existing freight and tank car fleet. Tank cars undergo scheduled maintenance per DOT
regulations and AAR rules at least once every 10-years (commonly referred to as “requalification”).5 Many of
the tank car facilities that are AAR-certified to perform maintenance activities are the same facilities that will
be called upon to retrofit certain of the existing DOT-111 cars mentioned above.

In addition to regulatory compliance requirements for tank cars, tank car facilities also handle the routine
maintenance of other freight car types (e.g., open- and closed-top hopper cars and gondola cars). Examples
may include freight car componentry, interior coatings and linings, exterior paint, general repair, and other
service-related events. Capacity is needed to ensure the North American tank car fleet operates efficiently,
and railcar shortages are minimal. Any modification to the FAST Act timelines must account for these
factors, including the required scheduled maintenance activities (e.g., requalification) that are necessary to
maintaining the North American fleet.

Based on the capacity analysis provided in Appendix A, the RSI believes that an acceleration to May 1,
2028, may be feasible for total phase out of DOT-111’s in flammable liquids service, however, further
acceleration beyond that date risks substantial disruption to industry and supply chains nationwide and may
trigger railcar shortages across the nation.

Conclusion

RSI and its members are committed to the safe transportation of rail freight including the movement of
flammable liquids and other hazardous materials by rail, and we stand ready to support this Committee as it
works to strengthen rail safety. We appreciate the opportunity to provide these comments and will continue
working with Congress, the U.S. DOT, and our industry partners to enhance rail safety.

549 C.F.R. Part 180, Subpart F.

NS_PUBCOM_0000059



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 307 of 411. PagelD #: 2852

Appendix A

NS_PUBCOM_0000060



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 308 of 411. PagelD #: 2853



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 309 of 411. PagelD #: 2854



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 310 of 411. PagelD #: 2855
Revised April 2023
e Other Federally Required Mandates. The industry capacity also is dependent on the
construction of new tank cars for materials toxic-by-inhalation (i.e., HM-246 standard) by 2027.

This requirement may impact DOT-117 production/retrofits prior to 2027.

Il Existing Tank Car Retrofit Capacity

Based on the Association of American Railroad’s 2022Q3 flammable liquids report, there are
approximately 35,500 existing DOT-111 tank cars in flammabile liquids service in the North American
fleet that by May 1, 2029 (the FAST Act phase-out date) must be (1) retrofitted to the DOT-117R
standard, (2) replaced with a DOT 105, 109, 112, 114, 117, or 120 specification tank car, (3)
transferred to a non-flammabile liquid service; or (4) decommissioned.

Monthly Capacity: Using the assumptions below, RSl-member companies estimate their aggregate
monthly capacity to perform full-scope retrofits to modify an existing tank car that is feasible to convert
to a DOT-117R100W is approximately 230-260 tank cars per month.

Critical Assumptions: In addition to those assumptions listed above in Section |, to analyze DOT-
117R retrofit capacity, RSI members assumed the following:

¢ Retrofit Defined. Retrofit means modifying an existing DOT-111 tank car to meet the DOT-
117R specification requirements by adding one or more of the following: thermal protection, a
steel jacket, full height head shields, improved top fittings protection, a specified pressure relief
valve, and a disengaging bottom outlet valve handle.

e Existing Tank Cars with Most DOT-117R features. Approximately 5,000 existing DOT-111
tank cars were built between ~2012-2014 with nearly all of the features ofa DOT-117R. These
tank cars (known as jacketed CPC-1232s) are currently equipped with full height head shields
and top fittings protection and only require the addition of a disengaging bottom outlet valve
handle to meet the baseline DOT-117R specification requirements. RSl assumes these limited
scope retrofits could occur during the next scheduled maintenance event; and therefore, these
retrofits are not included in the monthly retrofit capacity estimate below.®

e Fleet Compliance and Maintenance. Tank car facilities will continue to meet required
compliance obligations necessary to maintain compliance of the existing tank car fleet. (See
below). In addition to regulatory compliance requirements, tank car facilities also handle the
routine maintenance of tank cars and in some cases freight cars. Examples may include tank
car fittings modifications, freight car componentry, interior coatings and linings, exterior paint,
general repair, and other service-related events. Capacity is needed to ensure the industry
fleet operates efficiently, and railcar shortages are minimal.

Fundamental Context for Retrofit Capacity Estimates:

e What happens if DOT-111 phase-out deadlines are accelerated too quickly, making
compliance infeasible? If DOT-111 tank cars are forced to be prematurely withdrawn from
flammable liquids service and placed in storage, there will be a shortage of cars needed to
move flammable liquids. This could potentially have substantial adverse consequences on
the supply chain for a variety of fuels, including gasoline, diesel, jet fuel, and other
commodities such as toluene and xylene.

5 Limited scope retrofit in this context refers to the addition of a disengaging bottom outlet valve handle to
a jacketed CPC-1232 tank car to meet the DOT-117R specification.
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e Required Compliance Obligations. Tank cars undergo periodic inspection and tests per
DOT regulations and AAR rules at least once every 10-years (commonly referred to as
“requalification”).® Many of the tank car facilities that are AAR-certified to perform such
scheduled and non-scheduled maintenance activities are the same facilities that will be called
upon to retrofit certain of the existing DOT-111 cars to the DOT-117R specification mentioned
above. In some cases, these same facilities may also be responsible for manufacturing new
tank cars. If the tank car industry cannot meet required compliance obligations, car owners
will be forced to withdraw cars from service, place such units in storage, and await availability
of shop capacity to perform needed inspections, repairs, and evaluations prior to returning to
active service. Significant adverse impacts on the downstream supply chain and movement
of critical materials for downstream manufacturing would likely result. The peak years for
scheduled maintenance activities are 2023 and 2024.

¢ Out-of-Service Time/Limiting Factors. It takes between two to three months to perform a
full-scope retrofit on a tank car to meet the DOT-117R standard based on the following
conditions: railroad service, labor, and the supply chain of parts. Retrofit capacity may be
further limited by other steps in the retrofit process (e.g., tank car cleaning, painting, and
coating and lining processes).

e Limited Scope Retrofits. Limited scope retrofits are planned to occur during scheduled
maintenance activities. Accelerated retrofit of tank cars that only require minor modifications
will cause significant disruption as it would require unplanned moves to a tank car facility,
resulting in unplanned additional out-of-service time of two-three months per tank car.

6 49 C.F.R. Part 180, Subpart F.
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ABSTRACT

The derailment on February 3, 2023, in East Palestine, Ohio
resulted in both a significant release of hazardous materials
(HAZMAT) and fires. As a result of the derailment, and
subsequent NTSB and FRA investigations, there will likely be a
renewed interest in the safety of transporting HAZMAT in DOT-
111 general-purpose tank cars. However, the past regulatory
efforts related to the transport of high-hazard flammable
commodities in DOT-111 tank cars was focused on the tank car
design. There was limited consideration of alternative loading
and operational conditions that could have an equally
significant impact on the safety and probability of release for
these fank cars.

The past regulatory responses to safety concerns for
HAZMAT transport in railroad tank car safety have developed
requirements for strengthening of the tank shell. The March 2009
regulations on poison inhalation hazard (PIH) tank cars
(Federal Register, 74 FR 1769) required commodities to be
shipped in tank cars with higher pressure ratings (thicker tank
walls). Similarly, the July 2015 regulations on high-hazard
fammable tank cars (Federal Register, 80 FR 26643) requires
the use of DOT-117 tank cars for these commodities instead of
the DOT-111 tank cars previously used. The DOT-117 has both a
thicker tank shell and requires an external protective jacket
compared to the DOT-111 tank. These simple upgrades in the
tank thickness/strength, are easy requirements to specify. The
upgrades to the tank structure are also relatively simple to
evaluate, either in terms of the expected reduction in the
conditional probability of release (CPR), or for improved
puncture resistance in an impact test or analysis.

The effects of different tank car commodities and loading
conditions have been evaluated in past lank car safety studies.
The effects of the loading conditions, such as the internal
pressure and the magnitude of the outage volume (vapor space
above the lading), can produce significant changes in the

puncture resistance. However. these effects have not been
sufficiently conmsidered as a factor for improving safety of
HAZMAT transport by rail.

The objective of this study is to evaluate the potential for
reductions in HAZMAT releases from modifications to the tank
loading conditions. Validated tank car impact and puncture
analysis methodologies are used to evaluate the effect of these
modifications (e.g., larger outage volumes). For example, we
analyze the loading conditions required for a DOT-111 tank car
to have an equivalent tank shell puncture resistance as a DOT-
117 tank car loaded with crude oil at nominal operating
conditions. These relative comparisons could be applied by
decision makers fo make informed choices on the best
approaches for improved railroad HAZMAT safety.

The results of the study show that the CPR for a DOT-
11IA100W1 can be significantly reduced, when loaded with
larger outage volumes than required to meet the 1% minimum
outage requirement. Applying these findings show that there are
simple methods that can be applied to improve the safety of
HAZMAT transport by rail. For example, shipping HAZMAT
commodities in tank cars that are larger in volume than required
based on the minimum 1% outage requirement and gross rail
load (GRL) limit, will reduce releases and increase safety.

INTRODUCTION AND BACKGROUND

Accident statistics show that the rail industry’s safety
performance has improved over the previous decades. The
Federal Railroad Administration (FRA) Railroad Accident and
Incident Reporting System (RAIRS) shows that the number of
accidents per year with at least one car releasing HAZMAT has
decreased significantly, as shown in Figure 1 (FRA, 2023). This
40-year trend in improved safety for HAZMAT transportation by
rail has been supported by significant tank car safety research
programs. These research programs include the Railway Supply
Institute (RSI) and Association of American Railroads (AAR)
supported Railroad Tank Car Safety Research and Test Project
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In the remainder of this paper, we first will provide some
additional background on the loading conditions for HAZMAT
in railroad tank cars. We then describe the methodologies that
are used to analyze the puncture resistance of tank cars with
different designs and loading conditions. The assessments of the
puncture resistance of various tank cars under their nominal
loading condition are used to develop a correlation model that
predicts the CPR of a tank car from the relative puncture energy.
This correlation model is then applied to assess the expected
change in CPR that would be provided by changing the loading
conditions from the nominal levels.

TANK CAR LOADING CONDITIONS

Tank car filling limits are controlled by federal regulations
and vary by commodity (Campbell, 2023). PIH commodities
require a minimum outage of 5% at the reference temperature.
Anhydrous Ammonia (AA) requires a minimum outage of 2% at
the reference temperature. All other commodities require a
minimum outage of 1% at the reference temperature. The
reference temperature is 46°C (115°F) for a non-insulated tank,
43°C (110°F) for a tank car having a thermal protection system,
incorporating a metal jacket, or 41°C (105°F) for an insulated
tank (Campbell, 2023). These minimum outages at the reference
temperature represent a worst-case lower bound condition for
puncture resistance. However, this condition will not often occur
in service.

The outage at loading is significantly larger than the
minimum requirement to allow for thermal expansion of the
lading from the initial loading temperature to the reference
temperature. For example, fuel oil has a coefficient of expansion
factor of 0.00045 per unit volume, per °F rise in temperature
(Campbell, 2023). If a non-insulated tank car is loaded at the
Stock Tank Condition temperature (60°F) there is a potential
55°F temperature rise. Using the fuel oil expansion coefficient
this corresponds to an expansion of the oil volume of 2.5%. As a
result, an oil tank car would need to be loaded with an outage of
approximately 3.5% to meet the minimum outage requirement.

Ethanol similarly has a coefficient of expansion factor of
0.00061 per unit volume, per °F rise in temperature. The ethanol
would expand the 3.3% between the stock loading temperature
and reference temperature. Thus, an ethanol car would need to
be loaded with an outage of approximately 4.3% to meet the
minimum outage requirement.

In addition to the minimum outage requirements, for some
commodities and tank car volumes, the outage will be
determined by the load limit rather than the minimum outage
requirement. This occurs when the lading has sufficient density
that the loaded tank reaches its GRL limit prior to the amount
that would be allowed by the minimum outage. This commonly
occurs when a commodity is shipped in a tank car that was not
specifically optimized for it. As a result, these commodity/tank
combinations would be shipped at the larger outage volumes.
Examples of potential loading conditions for HAZMATS that are
still approved for transport in DOT-111 tank cars include:

¢ Sodium Hydroxide Solution (Caustic Soda) is a
common commodity transported by rail with over
80,000 tank car originations in 2021 (AAR, 2021).
Caustic Soda has a 12.6 Ib./gal density and would
optimally ship in a 17,600-gallon car matching the
minimum 1% outage requirement. However, when
shipped in a 20,600-gallon car, this would have 18%
outage.

¢ Butyl Acrylate, with over 3,700 tank car originations
in 2021 (AAR, 2021), has a 7.9 1b./gal density and
commonly be shipped in a 23,500-gallon car matching
the minimum 1% outage requirement at a 263,000 Ib.
gross rail load (GRL). However, the 2023 East
Palestine, OH derailment contained a load of Butyl
Acrylate  shipped in a 30,220-gallon DOT
111A100W1 tank car which resulted in a 24.6%
outage.

o Ammonium Nitrate Solution, with over 7,700 tank car
originations in 2021 (AAR, 2021), has a 9.6 1b./gal
density, is commonly shipped in a 20,500-gallon car,
and is limited by tank volume (limited to 93% of
weight limit by the 1% minimum outage requirement).
However, when shipped in a 23,500-gallon car it
would have 8% outage.

o Methylene diphenyl diisocyanate (MDI) has a 9.0
Ib./gal density and is commonly shipped in 23,500-
gallon tank car matching the minimum 1% outage
requirement when loaded to the tank Gross Rail Load
(GRL). However, when shipped in a 25,800-gallon
car, it would have an outage of 12%.

The loading and reference temperatures are two potential
conditions that could be used in the analysis of the tank puncture
resistance. However, the NGRTC and ATCCRP programs
adopted the approach of selecting a nominal temperature
condition that would be more representative of a potential
service condition for a tank car and provide a better average
estimate of the tank puncture resistance. For PIH cars, a nominal
temperature of 78°F was selected. For example, a chlorine tank
car was typically analyzed with an initial 100-psi internal
pressure (chlorine vapor pressure at 78°F) and outage volume of
10.6%. For the general-purpose tank cars loaded based on the
minimum outage constraint, the 78°F nominal temperature
would result in outages of 3.2% and 2.7% respectively for fuel
oil and ethanol.

ANALYSIS METHODOLOGIES

The analysis methodologies developed in the NGRTC and
ATCCRP programs all required the capability to model the
effects of the loading conditions and changing internal pressure
in the tank as the impact deforms the tank and changes the
internal volume. A reduction in the tank volume will compress
the gasses in the outage volume. As the tank deformations
increase, the tank will approach a shell full condition and the
pressure will rapidly increase. This pressure rise has been
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The comparison of CPR versus relative head puncture
energies, shown in Figure 12, indicates that any significant
increase in the relative puncture energy for the DOT-111 tank
head should result in significant reductions in head CPR since
the tank head design is in the steep portion of the regression
curve. In this comparison, we see that the distribution of CPRs
show almost a binary distribution with the DOT-111 and
CPC1230 tank head designs without head shields have a higher
head CPR value and all of the designs with head shields have
low CPRs.

Additional insight into the head CPR distribution can be
obtained by the Head CPR model regression formulas provided
in the RSI-AAR Tank Car Safety Study (Treichel, et al., 2019).
The model for the head CPR is in the form:

CPR peug = €M% [ [1 + lXD] 3)

where the expression L(X;) for the head CPR is obtained from the
formula:

Lyeqq = —1.5145 (Intercept) )]
—3.0699 X Head shield - Full (yes = 1)
—2.8387 x Head shield - Half /jacket (yes = 1)
—0.6773 X Head shield - Half /no jacket (yes = 1)
—1.6871 X Jacket - no head shield (yes = 1)
—0.3447 x Head thickness (inches)
+0.5572 X Heater coils (yes = 1)
+0.000433 x Train speed (mph)
—0.2281 x Impact opportunity factor (scalar)
—0.7613 x Derailment vs. collision (Der.= 1)
+0.00709 X Train speed x impact opportunity

The terms of significance for the above head CPR estimates
are the coefficient of -3.07 included when a half inch thick head
shield is added compared to a coefficient of -0.3447 multiplied
by the head thickness in inches. From past analyses performed
under the ATCCRP program, we have seen that adding a half
inch of steel to the head thickness should be approximately
equivalent to adding the half inch head shield (Kirkpatrick,
2017). Thus, we would expect that the coefficient on the head
thickness (in inches) to have a magnitude approximately two
times the coefficient on the addition of the head shield, rather
than being an order of magnitude smaller. It is likely, that there
were insufficient head punctures on designs with head shields in
the RSI-AAR database for the regression algorithm to accurately
resolve these coefficients. This issue with the formula for
calculating tank head CPR values makes the calculation of head
CPRs based on relative puncture energies difficult.

CONCLUSIONS AND FUTURE WORK

This study applied a methodology of characterizing the
puncture resistance of a tank car through detailed modeling of
tank car puncture behaviors over a wide range of impact
conditions and comparing the relative puncture energies over
those impacts. A regression model was then developed between
the relative puncture energies of various tank car designs under
nominal loading conditions and the CPR. The model was then

applied to assess the expected change in CPR for alternative tank
loading conditions.

The analyses demonstrated that there would be a significant
reduction in the shell CPR if the minimum outage in the tank car
was higher than the current 1% minimum outage. Specifically, a
DOT-111A100W1 tank car loaded at 6%, 9%, 12%, and 15%
outages would have approximately 76%, 88%, 91%, and 93%
reduction in the CPR, respectively, compared to the tank loaded
at a nominal 3% outage corresponding to the 1% minimum
outage requirement for the reference temperature. We also see
that the DOT-111 would be expected to have on average a higher
puncture energy and lower shell CPR compared to the DOT-117
at nominal loading conditions when the DOT-111 is loaded with
an outage of approximately 10% or above.

One factor that should be noted is that for a commodity that
is currently loaded based on the minimum outage of 1% (nominal
outage of approximately 3%), the reduction in lading to achieve
a 10% nominal outage will require a corresponding 7% increase
in the number of tank car shipments to transport an equivalent
volume of the lading if the same volume tank car is used. This
higher number of shipments will have a proportional increase in
the number of releases.

The results of this study also indicate that there would be a
safety benefit to shipping commodities in tank cars that are larger
in volume than the optimized car designed to meet the minimum
1% outage requirement at the tank car GRL. Substituting a larger
volume tank car will result in greater puncture resistance. For
HAZMAT commodities shipped in DOT-111 tank cars, selection
of a larger volume tank car, when possible, with result in a higher
level of safety. Similarly, a shipper who is placing an order for
new tank cars should consider purchasing a design with an
increased capacity above that for the design the just satisfies the
1% minimum outage requirement for the intended use. Although
there is likely a small incremental cost increase, it may be well
justified by the increased safety benefits.

A more thorough evaluation of head puncture resistance is
required to assess the total CPR (shell, head, and fittings) for the
relative tank configurations. However, increased outage volumes
will similarly result in reductions for the head CPR. At a
minimum, the analyses indicate that a DOT-111 tank retrofitted
with a head shield and operated with outage volumes of 9% or
greater should have a total CPR equal to or less than the DOT-
117 tank at the current nominal outage level.

Finally, future regulatory activities related to HAZMAT
transport by rail should give more consideration to the loading
conditions. Modifications to loading conditions, such as
increasing the minimum outage requirements, may provide
similar safety benefits for certain tank car and commodity
combinations at a much lower cost than necessitating the
replacement of a portion of the tank car fleet.
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goods and services to freight and passenger railroads, rail shippers, and freight car manufacturers
and lessors. RSI members supply over half of all rail cars operating in North America for lease. In
addition, RSl members collectively build more than ninety-five percent of all new railroad tank cars
and own and supply for lease over seventy percent of railroad tank cars operating in North America.

The RSI-CTC consists of member companies that build, own, and/or lease most of the tank
cars in North America.2 The RSI-CTC has a demonstrated commitment to safe rail transportation by
tank car. This includes its long-standing participation in the Railroad Tank Car Safety Research and
Test Project with the North American Class | Railroads (through the Association of American
Railroads) whereby the RSI-CTC contributes funding, technical resources, and thought leadership to
the detection, prevention, and mitigation of equipment-related factors in train accidents.

. Executive Summary

RSI welcomes the proposed Consent Decree setting CERCLA and CWA claims against
Norfolk Southern but is concerned that the two provisions on the use of tank cars—Paragraph 69 and
Paragraph 70 (collectively, the “Tank Car Provisions”)—are not in the public interest and should be
struck from the agreement or modified for the reasons discussed below.

Paragraph 69 prohibits Norfolk Southem’s “use” of any DOT-111 tank car for the transportation
of a flammable gas or flammable liquid (defined in the proposed Consent Decree as “Flammable
Hazardous Materials™) “other than under a common carrier obligation.” Paragraph 70 requires Norfolk
Southern to develop, submit, and implement a “Customer Tank Car Replacement Plan” to “encourage
customers to use DOT-117R Tank Cars (or similar armored Railcars) in place of DOT-111 Tank Cars
for the transportation of Flammable Hazardous Materials” and explicitly requires the plan to include
financial incentives.

RSI is concerned that these provisions require the replacement of DOT-111 tank cars on a
timeline that is not feasible, thereby imposing unworkable requirements for nonparties to the Consent
Decree that will likely impact the entire North American rail network. As discussed in more detail below,
following the phase-out of DOT-111 tank cars transporting crude oil and ethanol, the remaining DOT-
111 tank cars in flammabile liquid service are primarily transporting specialty petrochemical products,
such as aviation jet fuel, diesel fuel, gasoline, methanol, petroleum distillates, xylene, and toluene.
The prohibition contemplated by Paragraph 69 imposes an arbitrary 180-day deadline to replace DOT-
111 tank cars and does not account for the numerous factors that make such an accelerated phase-
out infeasible. With most chemicals shipping under transportation contracts rather than pursuant to
published tariff rates (i.e., under the “‘common carrier obligation”), these shipments will be subject to
the prohibition in Paragraph 69, resulting in potential supply chain disruptions. With such
consequences at risk, requirements to accelerate the phase-out of DOT-111 tank cars are better suited
to the legislative and regulatory process, where all impacted stakeholders can participate.

In addition, Paragraph 70 permits Norfolk Southern to raise rates or impose surcharges on
DOT-111 tank cars to “incentivize” shippers to use tank cars that meet or exceed a DOT-117
specification. Rather than enhancing safety, these provisions afford Norfolk Southern a financial
windfall that offsets some of the costs it will otherwise incur under the proposed Consent Decree

2 The companies that comprise the RSI-CTC are: American Industrial Transport; CIT Rail; GATX
Corporation; The Greenbrier Companies; SMBC Rail Services, LLC; Trinity Rail Group, LLC; and Union
Tank Car Company.
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requirements, leaving nonparties and, ultimately, the American people with the financial burden. For
these reasons, and the lack of direct nexus between these provisions and environmental clean-up,
RSI urges DOJ to withdraw or modify the Tank Car Provisions to eliminate these concemns.

Il The Far-Reaching Impacts of the Tank Car Provisions Amount to Rulemaking
Without Proper Process

In light of the impacts of Paragraphs 69 and 70 on nonparties, these provisions are akin to
rulemaking through Consent Decree. RSl is concerned that the requirements imposed by the Tank
Car Provisions bypass both the legislative process and the notice-and-comment rulemaking process,
using this proposed Consent Decree—negotiated with a single party—to achieve broader policy
objectives for the rail industry. Given the interconnectedness of the North American rail system, the
phase-out of DOT-111 tank cars in flammable liquids service (and flammable gas service as
contemplated by this proposed Consent Decree) should be addressed holistically in the risk-based
manner prescribed by Congress under the Fixing America’s Surface Transportation (“FAST”) Act,
which was signed into law on December 4, 20153 A piecemeal accelerated phase-out (as
contemplated here) upsets the carefully calibrated FAST Act deadlines, with potentially significant and
unintended consequences to industry, the economy, and the American people.

If the agreement is entered without deletion or modification to the Tank Car Provisions, the
Consent Decree will substantially impact the rights and obligations of nonparties who neither had
insight into the Consent Decree negotiation process between Plaintiffs and Norfolk Southern nor
agreed to the outcome. The United States Supreme Court has made clear that “a court may not enter
a consent decree that imposes obligations on a party that did not consent to the decree.” Making
substantial changes that affect the rights and obligations of nonparties is appropriately carried out
through legislation by Congress or rulemaking by federal agencies. A court abuses its discretion when
it enters a consent decree amending an agency rule that would have otherwise been subject to
statutory rulemaking procedures.® Including the Tank Car Provisions in this Consent Decree sets the
troubling precedent of permitting rulemaking by consent decree, which is not in the public interest.

lil. The Tank Car Provisions will Impact the Entire North American Rail Network

The Tank Car Provisions of the proposed Consent Decree purport to impose obligations on
Norfolk Southern, but in reality, will impose obligations on and shift burdens to nonparties, creating
impacts across the entire North American rail network.

Paragraphs 69 and 70 do not account for the fact that “[tlhe freight rail industry is not a
combination of discrete, unconnected railroads. Rather, it is a single interconnected system of six
Class | railroads and hundreds of short line railroads that own and maintain over 160,000 route-miles

3Pub. L. No. 114-94.
4 Local No. 93, Intern. Assn of Firefighters, AFL-CIO C.L.C. v. City of Cleveland, 478 U.S. 501 at 529 (1986).

5 Conservation Nw. v. Sherman, 715 F.3d 1181, 1187 (9th Cir. 2013) (“where a consent decree does
promulgate a new substantive rule, or where the changes wrought by the decree are permanent rather than
temporary, the decree may run afoul of statutory rulemaking procedures even though it is in form a judicial
act. . . . [Thus,] a district court abuses its discretion when it enters a consent decree that permanently and
substantially amends an agency rule that would have otherwise been subject to statutory rulemaking
procedures”).
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Accordingly, Paragraph 69 operates as a de facto acceleration of the FAST Act for a portion of the
North American fleet moving on Norfolk Southern track.

Fundamentally, a 180-day deadline to cease using DOT-111 tank cars is not feasible as these
tank cars cannot simply be swapped in and out of service or manufactured in such a compressed
timeline to ensure replacement tank cars are available by November 2024. Extensive planning and
logistics are required to move tank cars in and out of interchange and from one commodity service to
another (if possible). More importantly, there is no inventory of unutilized DOT-117 cars available for
purchase or lease, and the tank car manufacturing industry has limited capacity to manufacture new
cars and retrofit existing cars to meet or exceed the DOT-117 specification. Tank car manufacturers
cannot dedicate 100% of manufacturing capacity to DOT-117s; instead, they must maintain the ability
to meet demand for other types of tank cars carrying hazardous and non-hazardous materials (e.qg.,
sulfuric acid, sodium hydroxide liquid, liquid fertilizers, biodiesel, vegetable oil, and corn syrup). Many
of these materials are the essential building blocks for downstream manufacturing of other products.

A 180-day deadline does not provide adequate lead time to acquire new or retrofitted tank
cars. Based on the tank car order backlog, it can take up to a year from when a tank car is ordered to
receive final delivery. It takes several months to perform a full-scope retrofit on a tank car to meet the
DOT-117R standard based on factors including railroad service, labor, and the parts supply chain.
Retrofit capacity may be further limited by other steps in the retrofit process (e.g., tank car cleaning,
painting, and coating and lining processes), thus extending the out-of-service time for any given tank
car.

Finally, RSI notes that the facilities responsible for retrofitting DOT-111 tank cars to the DOT-
117 specification also perform the required inspection and repair activities necessary to maintain
compliance with the existing freight and tank car fleet. Tank cars undergo scheduled maintenance per
DOT regulations and AAR rules at least once every ten years (commonly referred to as
“requalification”).'¥ Should shippers be required to procure DOT-117 tank cars or “similarly armored”
tank cars at the accelerated pace the proposed Consent Decree requires, this could cause a shortage
of tank cars and potentially divert resources for the manufacture of new and the maintenance of other
existing rail cars.

The prohibition contemplated by Paragraph 69 imposes an arbitrary 180-day to replace DOT-
111 tank cars and fails to account for the numerous factors that make such an accelerated phase-out
infeasible.

V. The Tank Car Provisions Could Disrupt Supply Chains for Essential Products

At first blush, Paragraph 69 appears only to apply to Norfolk Southern’s “use” of DOT-111 tank
cars for transportation of flammable gases and flammabile liquids, with a carve-out for common carrier
traffic. However, as noted above, Norfolk Southern’s “use” presumably includes the railroad’s ability
to accept or carry freight moving under a private contract and, therefore separate from freight moving
under the common carrier obligation.

449 C.F.R. Part 180, Subpart F.
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commodities such as toluene and xylene.”® Thus, RSI is concerned that the restrictions in the
proposed Consent Decree on rail shipments of flammable liquid materials could disrupt critical supply
chains across the United States, harming the economy and, ultimately, United States consumers.

VI. Paragraphs 69 and 70 Confer an Economic Benefit on Norfolk Southern

If a shipper cannot procure a replacement tank car quickly enough to meet the 180-day
deadline in Paragraph 69 (or find an alternative route with another carrier), a shipper likely would have
to ship a DOT-111 at the higher tariff rates which apply to common carrier traffic, allowing the railroad
to enjoy a financial benefit.

In addition, the “Customer Tank Car Replacement Plan” contemplated by Paragraph 70 directs
Norfolk Southern to use financial incentives to encourage the replacement of DOT-111 tank cars with
tank cars that meet or exceed the DOT-117R specification for transportation of flammable liquids and
flammable gases.?° Paragraph 70 requires the United States to review the plan “taking into
consideration Settling Defendants’ industry and technical expertise” (emphasis added). It fails to
include a similar requirement to consider relevant data and expertise from the nonparty tank car
manufacturers and lessors who produce and supply the “replacement tank cars” and the shippers who
use the tank cars, which will be subject to the “financial incentives.”

This requirement will likely have the unintended result of increased rates or surcharges for
transporting flammable liquids or flammable gasses in DOT-111 tank cars, regardless of whether the
freight moves under contract or tariff. While Norfolk Southern could offer a discount on using DOT-
117 tank cars (or other tank cars that exceed the DOT-117 specification), it is unlikely to take this
approach when given the opportunity to raise rates. This will particularly impact routes where shippers
have no alternative and must use Norfolk Southern to move their products. Accordingly, these
provisions afford Norfolk Southern a financial windfall that could effectively offset some of the costs it
will otherwise incur under the proposed Consent Decree requirements, leaving nonparties and,
ultimately, the American people with the financial burden.

VIL. Conclusion

RSI supports the proposed Consent Decree to settle the EPA claims related to the East
Palestine derailment and to require Norfolk Southern to remediate and mitigate the public health and
environmental risks associated with the incident. However, the Tank Car Provisions serve a different
purpose and impose unworkable requirements that are likely to adversely impact the rail industry,
domestic supply chain, and, ultimately, the American people and amount to a rulemaking by consent
decree in conflict with the FAST Act. RSI urges DOJ to delete the Tank Car Provisions from this
proposed Consent Decree as they are not in the public interest. Should DOJ retain the Tank Car
Provisions, RSI respectfully urges DOJ to modify the provisions to avoid adverse effects on the supply

19 Hearing on “Improving Rail Safety In Response to the East Palestine Derailment,” United States Senate
Committee on Commerce, Science, and Transportation, p. 3 (March 22, 2023).

20 Although the proposed Consent Decree uses the phrase “DOT-117R Tank Cars (or similar armored
Railcars)”, we assume that DOJ intends that any tank car that meets or exceeds the DOT-117 specification
would be appropriate to replace a DOT-111. While DOT-117R, DOT-117J, and DOT-117P are all part of
the DOT-117 class, other tank cars such as DOT-105s (which are pressure tank cars) contain additional
safety features that make them “overbuilt” as compared to a DOT-117 tank car, thus exceeding the DOT-
117 specification.

NS_PUBCOM_0000088



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 335 of 411. PagelD #: 2880



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 336 of 411. PagelD #: 2881

Comment A-109



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 337 of 411. PagelD #: 2882



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 338 of 411. PagelD #: 2883



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 339 of 411. PagelD #: 2884



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 340 of 411. PagelD #: 2885



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 341 of 411. PagelD #: 2886

Comment A-110



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 342 of 411. PagelD #: 2887



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 343 of 411. PagelD #: 2888



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 344 of 411. PagelD #: 2889



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 345 of 411. PagelD #: 2890



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 346 of 411. PagelD #: 2891



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 347 of 411. PagelD #: 2892



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 348 of 411. PagelD #: 2893

Comment A-111



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 349 of 411. PagelD #: 2894



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 350 of 411. PagelD #: 2895



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 351 of 411. PagelD #: 2896



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 352 of 411. PagelD #: 2897

Comment A-112



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 353 of 411. PagelD #: 2898



Case: 4:23-cv-00517-JRA Doc #: 162-6 Filed: 10/10/24 354 of 411. PagelD #: 2899

NAFCA Comments on Proposed Consent Decree
July 31, 2024
Page 2

or own hundreds of thousands of railcars that are furnished to the Class I railroads in order
to receive rail transportation service. Combined, NAFCA’s members own or lease 802,581
private rail cars out of the approximately 1,600,000 railcars currently in service, including
tens of thousands of railroad tank cars. NAFCA promotes the safe, efficient, and
economical ownership and use of private railcars. Its members' extensive and collective
knowledge of the rail car industry enable it to investigate relevant issues and to educate
public policy makers, regulators and the media regarding operational, regulatory,
economic, and legal matters that affect private railcars. NAFCA strives to ensure its
members and all private car owners and operators are subject to reasonable, equitable and
lawful practices and rules affecting the use, repair, and principles of compensation for the
use of private railcars by railroads.

NAFCA’s comments on the Consent Decree are limited to voicing NAFCA’s
strong objections to proposed paragraphs 69 and 70, both of which should be deleted from
the final version. Each of these provisions, if finalized as written, would be extremely
disruptive to industry stakeholders beyond NS and are contrary to existing law, regulations
and policies governing railroads and their customers. NAFCA’s specific comments are as
follows:

Paragraph 69

Under paragraph 69, within 180 days of the final Consent Decree being lodged, NS
would agree to “cease use of any DOT-111 Tank Cars for transportation of Flammable
Hazardous Materials, other than under a common carrier obligation.” There are numerous
problems with this provision. First, the vast majority of DOT-111 Tank Cars NS “uses” to
transport Flammable Hazardous Materials are supplied to it by its customers as a condition
for receiving rail service. If the intent of the Consent Decree is for NS to cease transporting
DOT-111 Tank Cars for its customers — as opposed to NS ceasing to use only such cars
that it owns for its purposes — then this provision would result in substantial harm to many
third parties. These include the customers that supplied NS the DOT-111 Tank Cars, the
customers’ lessors if applicable, other Class I railroads with whom NS interchanges such
cars as part of joint line rail movements, and the end users of the products being transported.
None of these entities are parties to the litigation and the Consent Decree, but all would be
significantly harmed by Paragraph 69’s implementation.

Second, as noted in the comments submitted by the Railway Supply Institute
(“RST”) and NAFCA member Union Tank Car Company (“Union Tank™), most railroad
tank cars, including DOT-111 Tank Cars, are transported pursuant to rail transportation
contracts as opposed to common carrier tariffs. Consequently, implementing Paragraph 69
would require the disruption of existing contractual relationships between NS and other
parties.

Third, and perhaps most significant, Paragraph 69 is objectionable because it would
unilaterally usurp the current established and detailed process for phasing out DOT-111
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Tank Cars that was arrived at after years of extensive debate by Congress, the agencies
with jurisdiction, and affected industry stakeholders. As explained in detail in the
comments of RSI and Union Tank, which NAFCA supports, the phase out of DOT-111
Tank Cars is already covered in the Fixing America’s Surface Transportation (“FAST”)
Act, Pub. L. No. 114-94, and by regulations promulgated by the Pipeline and Hazardous
Materials Safety Administration (“PHMSA”) after years of notice and comment
rulemaking. Having participated in that multi-year process to establish the DOT-111 Tank
Car phase out process and timeline, NAFCA and its members are committed to carrying
out the transition on the promulgated timelines, if not sooner voluntarily if conditions
warrant. Neither the Consent Decree nor Paragraph 69 provide any legal basis or
justification for summarily amending the current PHMSA regulations, or the FAST Act
itself for that matter, which would result in wide ranging impacts on the entire railroad
industry, not just NS as the subject of the litigation.

Paragraph 70

Under Paragraph 70, “within 180 Days of the date of lodging, [NS] shall submit a
‘Customer Tank Car Replacement Plan’ to the United States for review and approval,
taking into consideration [NS’s] industry and technical expertise. [NS] will implement the
Customer Tank Car Replacement Plan within 90 Days of approval. The Customer Tank
Car Replacement Plan shall be designed to encourage customers to use DOT 117R Tank
Cars (or similar armored Railcars) in place of DOT-111 Tank Cars for the transportation
of Flammable Hazardous Materials and shall include financial incentives as an aspect of
the plan. [NS] may seek designation of the Customer Tank Car Replacement Plan as
Confidential Business Information under 40 C.F R. Part 2 pursuant to the procedures set
forth therein.”

Viewed in its best light, Paragraph 70 appears to proceed from the naive assumption
that a plan can be developed whereby DOT-111 Tank Cars are phased out using financial
incentives that properly compensate NS’s customers for enduring the cost and
inconvenience of shifting to DOT 117R Tank Cars earlier than they are required to by the
FAST Act and PHMSA regulations. As explained in the comments of RSI, Union Tank,
and the American Chemistry Council (“ACC”) however, this is simply not reality. Rather,
the market power possessed by NS as one of only six Class I railroads would instead result
in “financial incentives” in the form of increased line haul rates and surcharges that force
customers to make a switch to their economic detriment. NS, ironically the defendant
which should bear the costs of its actions that resulted in the lawsuit and Consent Decree,
would stand to gain economically from such a plan.

NAFCA adds that Paragraph 70 is arguably contrary to applicable law and could
force a result counter to the objectives of Paragraph 69. Specifically, if, as expected, NS
attempted to implement a Customer Tank Car Replacement Plan that utilized higher
linehaul rates and surcharges placed on the movement of DOT-111 Tank Cars pursuant to
existing contracts, this could run afoul of the rules prohibiting unilateral changes to
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material contract terms. Moreover, the legality of rates and charges a railroad may assess
its customers for common carrier transportation is in the exclusive province of the Surface
Transportation Board (“STB”) pursuant to 49 U.S.C. §10501(b). All such rates and charges
must be reasonable, as determined by the STB’s rules and procedures. See, e.g., 49 U.S.C.
§10702 and §10704.  Whether DOJ could legally approve a Customer Tank Car
Replacement Plan with financial incentives in the form of higher rail rates and surcharges
without STB oversight is therefore questionable. In any case, the inclusion of such features
in a plan under Paragraph 70 could result in some NS customers refusing to renew, or to
not enter into rail transportation contracts in order to preserve STB review. This would
result in an increase in the number of common carrier DOT-111 Tank Car movements,
which Paragraph 69 explicitly excludes from its terms.

For all the reasons stated in these comments, NAFCA requests that Paragraphs 69
and 70 be stricken from the final Consent Decree. NAFCA appreciates the opportunity to
submit these comments on the proposed Consent Decree, and it supports the Comments
submitted by RSI, Union Tank, and ACC.

Respectfully submitted,

Ben Sweat
NAFCA President
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DOJ/USEPA vs. Norfolk Southern Settlement

Northern District of Ohio, Eastern Division Court: Civil Case No.23-cv-517

Columbiana County !-(Ieflth District Comments August 1, 2024 submitted by Health Commissioner,

Waesley J. Vins, DP.
2

Comments:
1. Clarification of ‘participating’ in the sampling program settlement language below is needed.

There are about 240 homes listed in the potable water sampling program that have been sampled at
least once since February of 2023, but not all of these homes are currently ‘participating’ by having their
wells sampled every 45 to 60 days. There are currently about 120 homes actively participating and our
concern is that this language could be interpreted to make the sampling for 10 years only available to
120 homes and not 240, '

Weli sampling on Page 29 of the settlement: 47. Private drinking water well monitoring. Within 90
Days of the Effective Date, Settling Defendants shalf establish a Private Drinking Water Well
Monitoring Fund (“Private Well Fund”} in an interest-bearing account with a deposit of $15
milfion and submit a Private Drinking Water Well Monitoring Work Plan (“Private Welf Work
Plan”) for review and approval by EPA. The Private Well Work Plan shall set forth procedures for
the Columbiana County Health District and Pennsylvania Department of Environmental
Protection, subfect to the agreement of those agencies, to manage the Private Well Fund for the
continuation of the Private Drinking Water Well Monitoring Program currently operating under
the CERCLA Order (“Private Well Program”} for a period of 10 years from issuance of the Notice
of Completion of the CERCLA Removal Action under Paragraph 39, for all households
participating in the Private Well Program as of the Effective Date, The Private Well Program
shall include contingency actions to be taken to address exceedances of specified screening
levels, as appropriate. Following exhaustion of the Private Well Fund or the 10th anniversary of
the commencement of the Private Well Program monitaring, Settling Defendants may seek
termination of this provision pursugnt to Section XXX (Termination), with any balance of
unexpended funds to be released to Settling Defendants.

2. Clarification of ‘Parties’ in the Medical Monitoring Program settlement [anguage below is
needed and the section should designate medical professionals in the decision process,

Medical Monitoring Program Page 31 of the settlement; 50. (a6 Additional screenings the Parties agree
are appropriate over the course of the Medical Monitoring Program. The inclusion of medical
professionals {physician and toxicology) are necessary to assure an appropriate standard of care for
affected residents

Page 1 of 2
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3. The Private drinking water well monitoring as described in the settlement (page 29, section
47} is underfunded at $15 Million and lacks the length of time necessary to adequately
monitor ground water to the satisfaction of the impacted community. Consideration for
funding the program at $30 Million for a minimum of 20 years is requested,

4. Residents located in the UAD priority zones need to be specifically identified in the settlement
as remaining eligible for private drinking water well sampling.

5. The overall Community Health Program is underfunded and limited in scope. Consideration for
greater funding and an expanded scope of service is requested along with the incorporation of
a comprehensive long-term disease registry, including professional management component,

6. The Medical Monitoring Program as described in the settlement {page 31. section 50} is
underfunded at $25 Million and lacks the scope of services necassary to adequately monitor
and treat the health of the impacted residents and first responders. The eligibility for persons
to participate is overly prescriptive and limits broader community participation.
Consideration of greater funding for an expanded program scope at a minimum of 20 years is
requested.

7. All workers that were within 2 miles of the deraillment should be made eligible for medical
maoanitoring {page 31, section 50) the same as they are described as eligible for mental heaith

services in the consent decree (page 32, section 51).

8. Urinalysis and 2 Complete Blood Count (CBC) need to be added to the medical monitoring
elements {page 31, section 50 a.}

9. Provisions for expanded medical provider recommended screenings and testing beyond those
listed in on page 31, section 50 a. should be included when it is determined to be medically
necessary by the provider.

Page 2 of 2
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above the health, safety and welfare of the communities in which NS operates.” NS again sought
to shift the blame to the rail shippers by filing a complaint against the rail shippers alleging that
everyone involved in shipping hazardous chemicals bears some responsibility under federal
regulations to make sure they get to their destination safely. On March 6, 2024, the court (once
again) threw out NS’s claim finding that the railroad didn’t show that the derailment was caused
by anything the other companies could control. The court thus recognized that NS alone was
responsible for the derailment. In so holding, the court stated:

“[Norfolk Southern] does not allege that [rail shippers] exercised
control over the condition which resulted in the derailment that led to
the release of the hazardous chemicals on February 3, 2023 ... [L]iability
[is] imposed on the product owner only where there has been some
culpability and reasonable action on the part of said product owner
would have prevented the release... Norfolk Southern...fail[ed] to
assert any ‘culpability or lack of due care, which contributed in any way
to the release, or a failure of the shipper to exercise reasonable action
which would have prevented the release.’””

On May 23, 2024, the DOJ issued the Proposed CD that required significant environmental
requirements as well as selected requirements related to improving rail safety. Once finalized, NS
would be required to make safety improvements, pay for health monitoring services, fund long-
term environmental monitoring, pay significant fines and reimburse the government for emergency
response and environmental remediation efforts resulting from NS’s negligence.

Specifically, the Proposed CD would require NS to reimburse the United States
government for all its response costs under CERCLA and CWA, as well as to pay a civil penalty
of $15 million. Additionally, the Proposed CD obligates NS to provide funding for a community
health program for up to 20 years, and requires NS, within 90 days of the effective date of the
settlement of the CD to provide funding for drinking water monitoring for 10 years. Pursuant to
the Proposed CD with 12 months, NS also must install 259 hot bearing detectors on Key Routes
to be no greater than 15 miles from the nearest adjacent hot bearing detector.

Per the Proposed CD, in order to improve safe operation of freight trains, NS must apply
additional operational controls to trains defined as a High-Hazard Train (“HHT”)!°, which would,
inter alia, restrict train speed to 40 mph within the geographic limits of high-threat urban areas
and add other operational requirements. Pursuant to the Proposed CD, NS must also complete a
“Train Build Study” within a year of the effective date and submit the Train Build Study to the
United States. The study would evaluate how variables (such as train length, railcar placement,
etc.) and technology might improve the safety of operations.

The Proposed CD also requires NS to phase out the use of DOT-111 tank cars for
transportation of hazardous flammable materials ahead of Congressional mandated and regulatory
defined phase-out schedule and institute a “Customer Tank Car Replacement Plan” to incentivize
upgrade to DOT-117 tank cars. Such a provisions would effectively pass the responsibility and

o See Id. at pages 10-12.
10 See pages 39-40 of Proposed CD.
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burden of compliance for these tank car provisions to rail shippers who are not parties to the
Proposed CD, and by extension, consumers.!!

IV.  Comments on the Proposed Consent Decree

The derailment of a NS freight train and subsequent response to that derailment was
devasting to the community of East Palestine, Ohio and the DOJ and EPA’s Proposed CD seeks to
address these impacts. The stated objective of the Proposed CD is:

“to protect public health or welfare or the environment at the site by the implementation of
response actions at the site by the Settling Defendants, to reimburse response costs of the
United States, to implement the injunctive relief to enhance rail safety, to address potential
harms related to the Derailment in East Palestine and surrounding communities, and to
resolve the civil claims of the United States against Settling Defendants as provided in this
Consent Decree.”

AFPM members generally support the objective of the Proposed CD but note that some
elements (namely Section XII entitled “Rail Safety Improvements” and more specifically
paragraphs 69 and 70) go beyond the authority of the federal agencies who are parties to the
Proposed CD and impose requirements and cost on parties (rail shippers) other than the settling
defendants (NS). Such overreaching ultimately will negatively impact refiners and petrochemical
manufacturers as well as multiple supply chains and the consumers they support.

A. The Proposed Consent Decree Imposes Obligations and Burdens on Third Parties
that are not Party to the Proposed CD and will Cause Negative Economic Impacts for
Consumers that are not in the Public Interest

The Proposed CD would require NS to phase-out all DOT-111 tank cars in flammable
liquid service only 180 days after the finalization of the decree. The Proposed CD would also
require NS to create a “Customer Tank Car Replacement Plan” within 90 days of its finalization
to encourage customers, through “financial incentives”, to use alternative tank cars. These two
tank car provisions in the Proposed CD are unworkable, out of step with the realities of the rail
tank car market, and not in the public interest.

The Proposed CD does not consider the realities of rail markets and would cause a tank car
shortage that would have serious economic effects on a variety of industries and supply chains.
Specifically, the Proposed CD doesn’t consider the current tank car backlog, the competition for
shop space and tank car materials with concurrent retrofits of other fleets, and lead times needed
to secure raw materials to build or retrofit tank cars. AFPM members report there is a 10 to 12-
month backlog on procuring new tank cars and leasing agreements require 10-year commitments.
Per the Railway Supply Institute (“RSI”’) — a trade association representing rail car manufacturers
— there are only six facilities in North America authorized to manufacture new rail cars and 23
authorized to make the retrofits necessary to upgrade existing DOT-111 tank cars to new standards.
In addition, shop space and tank car materials are further constrained as tank car owners are
concurrently upgrading the tank car fleet that transports various “Toxic-by-inhalation” materials

1 1d pages 40-41.
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significant environmental damage identified in the decree and the Proposed CD should, and does,
address this.

As stated above, US DOT, the regulatory agency responsible for rail safety, is not
referenced in, or a party to, the Proposed CD. Some of the safety improvements required in the
Proposed CD would be the responsibility of parties not identified as the target of the CD (e.g., rail
shippers). Regarding the rail safety elements of this Proposed CD, AFPM asserts that EPA has no
authority to mandate such changes. While AFPM does not oppose data-driven rail safety
improvements, any such changes must be pursued through either congressional legislation or
notice and comment rulemaking by the appropriate regulatory agency. The proposed CD is not the
appropriate venue for such rail safety improvements.

V. Conclusion

AFPM members, and other rail shippers, are all too familiar with the railroad’s practice of
shifting blame, liability and cost of compliance of safety improvements from themselves to their
customers. Following derailments the railroads are quick to point out safety improvements out of
their span of control or cost of compliance (e.g., tank car specifications) and dismiss improvements
that they would be responsible for (e.g., regulation of hotbox detectors) that could prevent the
derailment from happening in the first place. Prior to, and increasingly following, the East
Palestine derailment, AFPM members have experienced railroads using their considerable
bargaining power in contract negotiations over captive shippers to include onerous rail liability in
private contracts. Such requirements effectively absolve railroads from any, and all, liability and
require rail shippers to accept responsibility for actions beyond their control.

AFPM appreciates the DOJ’s consideration of AFPM’s comments on this important issue.
AFPM generally supports the objective of the Proposed CD and holding NS accountable for the
East Palestine derailment and subsequent response and remediation, but the Proposed CD goes
beyond the delegated authority of the federal agencies who are party to this agreement, imposes
requirements and cost on parties (rail shippers) other than the settling defendant (NS) and will
embolden and increase the railroads’ practice of shifting liability to their customers. In the final
CD DOJ must avoid perpetuating the railroads preferred strategy of shifting blame and liability to
their customers and hold railroads accountable for derailments and the associated damage.

AFPM members are committed to rail safety and support efforts to improve it and to avoid
derailments like East Palestine, but any such efforts must be pursued through either congressional

legislation or by notice and comment rulemaking by the appropriate regulatory agency with
expertise in rail safety.

12
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discharging pollutants into the environment—directly impacting a whole town and
surrounding areas—only exacerbates the concern. The federal consent decree
seeking to address the harm caused at the site deserves more scrutiny and should be
amended.

A. NTSB’s Recommended Rail Safety Improvements, Federal Decree Section XI1

NTSB’s Findings Regarding Norfolk Southern’s Derailment and the
Subsequent Vent and Burn

According to the NTSB, on February 3, 2023, Norfolk Southern’s train 32N,
including 38 mixed freight railcars, derailed in East Palestine, Columbiana County,
Ohio, which set in motion releases from the train. The impact of the derailment also
punctured three tank cars carrying flammable and combustible hazardous materials.
A fire ignited, causing the release of lading from these breached tank cars.
Emergency responders established a one-mile evacuation zone, affecting about 2,000
residents.

The derailed cars included five tank cars carrying vinyl chloride monomer, a
compressed liquified flammable gas and a hazardous material. Over the next day,
four of these vinyl chloride cars were exposed to fires, and the tanks’ automatic
pressure relief devices released an unknown quantity of material.

Acting on information provided by Norfolk Southern and its contractors that
polymerization was occurring, the evacuation zone was expanded, and a vent and
burn was performed on all five vinyl chloride cars. This resulted in a fiery, plume-
like explosion at the site.

While there have been many reports surrounding the derailment and vent and
burn since February 2023, the NTSB handed down its findings and
recommendations just over a month ago on June 25, 2024. A month before the
NTSB acted, the federal government lodged the federal consent decree on May 23,
2024.

Ohio questions why the federal government proposed to resolve its case
before the NTSB concluded its investigation. After all, the NTSB is the federal
agency responsible for investigating the causation for the derailment. Had the federal
government not rushed to resolve its case before the NTSB concluded its
investigation, Ohio’s recommendations in this Section may not have been necessary.

NTSB’s Rail Safety Improvements

Section XII should be amended to include the following language from the
2
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NTSB Railroad Investigation Report dated June 25, 2024 and rereleased on July 23,
2024, NTSB/RIR-24-05, as the first two paragraphs under the Section:

[New First Paragraph of Section XII]. In addition to each of the following
requirements in this Section XII, Settling Defendants shall incorporate into their
railroad operations and shall comply with all findings, recommendations, industry
standards, and applicable rules and regulations as set forth in the NTSB Railroad
Investigation Report dated June 25, 2024 and rereleased on July 23, 2024,
NTSB/RIR-24-05.

[New Second Paragraph of Section XII]. Settling Defendants shall also:

(a) Review and revise Settling Defendants’ procedures to immediately
provide emergency responders with an accurate copy of the train consist when first
aware of an accident. (NTSB R-24-28).

(b) Update Settling Defendants’ submissions to the Pipeline and Hazardous
Materials Safety Administration’s Incident Database to accurately reflect the cause
of package failures following the East Palestine derailment. (NTSB R-24-29).

(c) Adopt policies to ensure that Settling Defendants’ emergency response
contractors keep detailed records of information used to make decisions involving
hazardous materials and share this information with shippers, relevant chemical
associations, and other entities that provide hazardous materials guidance. (NTSB
R-24-30).

(d) Develop a policy to ensure that the expertise of manufacturers and
shippers of hazardous materials involved in transportation accidents or incidents is
communicated to Settling Defendants’ on-scene representatives and contractors and
shared with the full incident command. (NTSB R-24-31).

B. Local Waterways Remediation Plan, Federal Decree 9991-94

Additionally, federal consent decree 494 (Local Waterways Remediation
Plan) merely asks Norfolk Southern to “make good faith efforts to consult with the
State of Ohio [and others].” It cannot stand as written. Ohio EPA—because of its
delegated authority under 33 U.S.C. 1251(b) of the Clean Water Act—should be at
the table planning and approving the remediation plans required in federal consent
decree §991-93. Moreover, as a part of the Local Waterways Remediation Plan,
Paragraph 492 asks Norfolk Southern to “prioritize” cleanup of legacy
contamination in Sulphur Run and Leslie Run, address runoff and stormwater
management control, provide educational outreach and develop aquatic and riparian

3
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habitat restoration. The federal consent decree only allocates $6 million for all
projects. While all the projects are redeemable projects, the funds should cover
legacy contamination of the rivers first because 92(a) aims to remove “soil or
sediment that present long-term risks to human health or the environment.” If legacy
contamination exhausts the fund, Norfolk Southern should provide additional
funding for the remaining projects.

C. Force Majeure, Federal Decree 9118

The definition of “force majeure” should be amended to 1) expand its
“financial inability” language and 2) exclude a failure to obtain a permit or other
approval from any State of Ohio permitting authority. The provision should be
rewritten as:

“Force majeure” does not include financial inability or any
unanticipated or increased costs associated with
performing any obligation under this Consent Decree, and
it does not include a failure to obtain permits or other
approvals from any State of Ohio permitting authority.

D. Environmental and Public Health Obligations, Federal Decree 4947-55

Coordinated Review among State and Local Agencies

Ohio law tasks state and local agencies with identifying, managing and
treating catastrophes like Norfolk Southern’s Train 32N derailment. In addition to
programmatic overview and hands-on assessments, these agencies compile data that
is vital to the long-term health of the people affected by the derailment and provide
baseline research for other similar disasters impacting public health. Paragraph 49 of
the federal consent decree states that only U.S. EPA reviews and approves the
Community Health Program. U.S. EPA should work in tandem with state and local
agencies to review and approve the plan, which presumably includes medical
monitoring under Paragraph 50.

Similarly, for Mental Health Services in Paragraph 51, state and local
agencies should have a seat at the table with U.S. EPA to review and approve that
plan. And likewise for the other programs—the Community Facilitation Plan
(Paragraph 52), the Annual Reporting (Paragraph 54) and the Community Health
Program Reassessment (Paragraph 55)—each of the applicable local and state
agencies should be included in the reporting and reassessing required by the federal
consent decree.
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range of applicability of the decree’s health and environmental monitoring provisions, thus
precluding many impacted Pennsylvania residents from coverage; and 3. failing to incorporate
recommendations made by the National Transportation Safety Board (“NTSB”) in the NTSB
Final Report on the derailment, dated June 25, 2024.%

As a result, the Commonwealth submits the following comments regarding issues important
to Pennsylvania which NSR needs to address.

Background of the Agreement

The proposed consent decree settles claims brought by the United States under section 309
and 311 of the Clean Water Act, 42 U.S.C. §§ 1311, 1321, and sections 107 and 113 of the
Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42
U.S.C. §§ 9607, 9613, against Norfolk Southern Railway Company and Norfolk Southern
Corporation related to the February 3, 2023 train derailment in East Palestine, Ohio. The
proposed consent decree would require Norfolk Southern: (i) to reimburse all CERCLA and
CWA response costs incurred by the United States; (ii) pay a civil penalty of $15 million for
violating CWA §§ 301 and 311; (iii) establish a $25 million community health monitoring
program for qualifying members of the public impacted by the derailment; (iv) implement an
array of specified rail safety procedures; (v) develop and adopt programs for coordination of rail
track restoration and vent and burn procedures; (vi) implement a $6 million local waterways
remediation plan; (vii) pay $175,000 for natural resource damages; and (viii) implement
compliance and future monitoring requirements in the various work plans approved under EPA's
Unilateral Administrative Orders and CWA Order.

Specific Concerns

1. Payment of health care treatment costs should be required.

The US DOJ proposed consent decree does not include a requirement that NSR pay for
health care treatment costs of those individuals for whom derailment related exposures are
substantially likely to be a significant factor in aggravating, contributing to or causing an
individual’s health condition. Any such costs should be borne by NSR — not by the innocent
victims.

Many of the wide array of contaminants released into the environment immediately after the
derailment and resulting from the vent and burn of five tank cars were extremely hazardous.
These hazardous materials included at least 6 types of Class 3 flammable liquids, combustible
liquids and Division 2 flammable gases. The fire resulting from the derailment ignited lading
from tank cars containing benzene, butyl acrylates, ethylene glycol monobutyl ether and other
hazardous contaminants.’ One class of those contaminants includes vinyl chloride monomers
(“VCM™).

2 National Transportation Safety Board’s Railroad Investigation Report; NTSB/RIR-24-05, June 25, 2024.

3 A detailed account of the hazardous materials involved in the derailment is provided in Section 1.8 of the National
Transportation Safety Board’s (“NTSB”) Railroad Investigation Report; NTSB/RIR-24-05, June 25, 2024.
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Pennsylvania objects to the limitations of this definition. The definition of qualified
individuals excludes many Pennsylvania residents who were adversely impacted by the
derailment and its aftermath. As demonstrated by the attached plume soot deposition map, and
stated above, the black toxic clouds traveled through large swaths of Pennsylvania where it likely
deposited its dangerous soot. Pennsylvania residents in the path of those plumes and those who
were otherwise adversely impacted should be covered by any NSR health monitoring
requirements.

Similarly as stated above for health care treatment costs, NSR health monitoring
requirements should include Pennsylvania residents and workers living/working within a 20 mile
radius of the derailment.

Likewise, the environmental monitoring required under paragraph 43 to 47 must not be
limited to only a 2-mile, or other limited, radius. That monitoring must be expansive enough to
ensure that Pennsylvanians are receiving adequate information about the consequences of this
unprecedented event. Finally, while the long-term monitoring plans under paragraphs 43 to 47
are subject to the U.S. EPA’s approval, Pennsylvania Department of Environmental Protection
should also have the opportunity to review and approve those plans prior to implementation.

3. NSR should be required to implement all relevant recommendations of NTSB Final
Report.

The notice of the proposed US DOJ consent decree was filed prior to the June 2024 public
hearing conducted by the NTSB. The notice was also filed prior to the issuance of the NTSB
Final Report in July 2024.

Pennsylvania is reviewing the findings from that report and asserts that any settlement with
NSR should address every relevant finding in that report. The following are a few examples of
such items that may not be included in the US DOIJ proposed consent decree.

The NTSB Final Report addressed the failed placards that became unreadable after the fires
and explosions and thus were useless for first responders.® A settlement with NSR should
address the hazards created by illegible placards. NSR should immediately commence use of
placards for hazardous materials identification that can survive a fire or accident.

Further, NSR should immediately be required to conduct routine inspections of wheel
bearings and wheel bearing detectors on a regularly scheduled basis, followed by required
interventions to fix any defects found during the inspection. As pointed out in the NTSB Final
Report, one of the wheel bearings that failed during the derailment was last reconditioned in June
2011 — thirteen years prior to the derailment.” Clearly, NSR’s current inspection interval is not
adequate. In addition, according to the NTSB Final Report, NSR has no way to track whether a
railcar has been submerged in water deep enough that the water entered the bearings. Again,
regular appropriately timed inspections could possibly catch these bearings prior to failures.

9 Id, at page 78.
7 1d, at page 48. Reconditioning includes disassembling, cleaning, inspecting, repairing as needed and reassembling.
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potential population, the estimated cost would be $105,115,631.80 (4,993
potential patients x $1,052.63 x 20).

= This leaves a shortfall of $80,115,631 if all potential patients access the benefits
of the Consent Decree. At a cost of $5,255,781.59, the $25M set forth in the
settlement would be depleted in less than 5 years.

» These estimates do not factor in the cost of specialty services, advanced
diagnostics, and treatment of any long-term health effects of the train
derailment.

o The screenings identified in the settlement do not include Urinalysis and Complete
Blood Count lab work. These are additional tests recommended by toxicologists and
are screenings that have been conducted on train derailment victims.

e Because the Consent Decree only provides access for medical screening and mental health,
there is no current funding structure for long-term health conditions, including the diagnosis
and treatment of said health conditions.

o Without designated funding, patients would have to access their personal health
insurance, workers compensation, or self-pay.

= Personal health insurance will impact local employers’ operating costs as well as
patients’ personal deductibles and copays, creating significant financial burden
to both employer and patient.

e |n some cases, health insurance may deny claims as conditions are train-
derailment related, thus placing the financial burden solely on the patient
and / or healthcare provider if patient unable to pay for services.

» |ncreases in workers compensation claims will result in additional financial
burden to employers and local government, thereby affecting tax-payers
indirectly.

» Patient self-pay is often inability for patients to financially fund their health care
costs, resulting in increased burden and financial losses to the local healthcare
system, further jeopardizing the ability to continue providing services to the
community.

e The Consent Decree also does not address the current outstanding problem of a “train
derailment registry” of patients experiencing health effects of the train derailment. Currently,
there is no centralized repository of data identifying the true number of individuals reporting
health concerns related to the disaster. Due to the insufficient data, it is difficult to reasonably
project accurate estimates of what can be expected in terms of cancer clusters and other
chronic conditions 5-20 years from the present.

o We propose a registry be created by either a healthcare provider or the third-party
administrator of the health care funds. Should it be the healthcare provider, we
recommend the healthcare provider either be the sole provider of healthcare services
under the consent decree or be listed as the preferred provider of services at the
minimum.

Best Regards,
-Stephanie Conn

Stephanie D. Conn, MSN, RN
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Of note, the U.S. Department of Justice’s fact sheet included in the EPA’s July 10 newsletter
included a typo in the email address to send public comments on the proposed settlement. As a
result of this deficiency, additional notice should be sent to the general public. Moreover, the
time for public comment is far too short. An additional comment period should be provided to
mitigate this mishap occasioned by the EPA.

While these individuals wish to voice their own comments, they incorporate by reference the
comments submitted by George Thompson, PhD. and that of the Government Accountability
Project. Some of the other/additional reasons supporting this comment are set forth below.

Section VL Civil Penalty

Para. 14 — The Consent Decree provides a civil penalty of $15 million for violations of the Clean
Water Act. If this is not the maximum civil penalty the amount should be increased to the
maximum. This derailment caused substantial damages to people, property, and natural
resources in at least two states. Further, such a small penalty has no deterrent effect, as the
Settling Defendants’ (hereafter “Norfolk™) annual revenue is approximately $12 billion dollars
per year.

Section VIII. Coordination and Supervision of the Work and IX Performance of the Work
The term “Work™ is never clearly defined in the Consent Order. It is defined in Section IV as “all

obligations of Settling Defendants under Sections VIII (Coordination and Supervision of the
Work) and IX (Performance of the Work)”, and in para. 30 as “The Work includes, at a
minimum, all actions necessary to implement the removal actions identified in the EPA Orders.”
Accordingly, the Consent Decree is unclear as to what “Work” Norfolk Southern is required to
complete. There should be strict parameters placed on the means, methods, staffing, time-frame,
and scope of work to be performed and the supervision of such work should be by a competent
independent body who monitors such “work,” has enforcement power, and files comprehensive
reports which are filed in Court. Ultimate court approval should be necessary.

Section X. Post Removal Long-Term Monitoring
Para. 43 — Norfolk is required to create and submit the Post-Removal Long-Term Monitoring
Plan (for monitoring of groundwater and surface water). This plan should be created by
environmental experts and the enforcement agencies presently involved the aftermath of this
catastrophe, certainly not by Norfolk.
Para. 43 — The Post-Removal Long-Term Monitoring Plan only provides for monitoring of
groundwater and surface water for 10 years. This is an arbitrary and seemingly an inadequate
period of time.
Para. 47 — Norfolk is required to submit a Private Drinking Water Well Monitoring Work Plan
setting forth procedures for the PA DEP and Columbiana County Health District to manage the
Private Well Fund for continuation of the Private Drinking Water Well Monitoring Program
currently operating under the EPA’s previous CERCLA Order for 10 years. This plan should be
created by environmental experts and the enforcement agencies presently involved the aftermath
of this catastrophe, certainly not by Norfolk.
Para. 47 — Norfolk is required to establish a Private Drinking Water Well Monitoring Fund of
$15 mullion to fund the above-mentioned water well monitoring. If this money is exhausted
before the 10-year period ends, then Norfolk may seek termination of this provision. Norfolk
should not be permitted to request termination of water well monitoring if the $15 million is
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exhausted, but should be required to fully fund the program, certainly without such a low
financial limitation.

Section X1, Community Health Program
Para. 48 — Norfolk is required to provide medical exams to Qualified Individuals for up to 20
years, and fund this with $25 million, but can seek termination of their obligations if the fund is
exhausted. Norfolk should not be permitted to request termination of the medical exams if the
fund is exhausted, but should be required to fully fund the program, certainly without such a low
financial limitation. If any public funds are spent relating to this public benefit, Norfolk should
be responsible to reimburse the government.
Para. 49 — Norfolk is required to create and submit a Community Health Program Plan. This
should be created by doctors and other medical experts, not by Norfolk.
Para. 50(a) — sets out the scope of the Medical Monitoring Exams. The scope only requires a (1)
routine physical examination, (2) comprehensive metabolic blood panel, (3) pulmonary function
tests, (4) x-rays, and (5) additional screenings the parties agree are appropriate. The resulis are
assessed and referred to a specialist if warranted. This is not an adequate blood panel. A
comprehensive metabolic blood panel is not the ideal test to identify toxic chemicals in the blood
or urine as a result of exposure to hazardous chemicals. Adequate and sufficiently frequent
medical tests for toxic chemicals should be required and be readily available to “Qualified
Individuals.”
Para. 50(b) — defines “Qualified Individuals” (who are eligible for Medical Monitoring Exams).
The definition includes first responders present at the site in February 2023, and people who
reside within 2 miles of the Derailment Area, or reside within 250 feet from centerline of Leslie
Run from the confluence of Sulphur Run to the confluence of Bull Run. It also permits
individuals not within the definition of “Qualified Individuals” to request inclusion in Medical
Monitoring. This definition is too narrow. It should include all people who reside or work within
20 miles of the Derailment Area, and the funding required should be increased.
Para. 50(c) - Qualified individuals are provided with 10 Medical Monitoring Exams during the
initial 15 years. These should likely be annual exams and over a longer period of time, as to be
determined by medical experts, independent from Norfolk.
Para. 51(b) - defines Qualified Individuals who are eligible for Mental Health Services. These
include (1) individuals who reside or work within 2 miles of the Derailment Area, (2) individuals
who reside within Columbiana County, Beaver County, or Lawrence County. This is too narrow
in scope. [t should include all people who reside or work within 20 miles of the Derailment
Area, and the funding required should be increased.
Para. 51(¢) - Norfolk only has to provide Qualified Individuals with Mental Health Services for
15 years “subject to availability of funds”, and are required to budget $5.5 million for these
services. This requirement should not be subject to the availability of funds, and Norfolk should
be required to provide for these services for at least the full 15-year period.
Para. 55 — Norfolk is required to perform an assessment of the $25 million dollar fund and the
cost of providing the Medical Monitoring Exams and Mental Health Services 14 years from the
Effective Date of the Consent Decree, and submit a proposal for years 16-20, but shall not be
required to provide additional funding for these purposes. This assessmernt should be done by
the EPA or medical experts or a neutral third party, not by Norfolk. Further, Norfolk should be
required to provide additional funding for these services if required.
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Section X1 Rail Safety Improvements

Para. 69 - requires Norfolk to cease use of DOT-111 Tank Cars for transportation of Flammable
Hazardous Materials “other than under a common carrier obligation”. There should be no
exception to this rule. The Consent Decree is inadequate because it does not require an increased
frequency of inspections of train cars nor details the methods of such inspections.

The Consent Decree is inadequate because it does not address requiring a minimum number of
Norfolk employees/agents to operate a train nor the training of such persons.

Section XIII, Emergency Preparedness
Para. 71-81 - require Norfolk to develop and adopt procedures (Track Restoration Coordinate

Procedure) to ensure adequate coordination and consultation among Norfolk, government
officials, and emergency responders in case a derailment with release of hazardous materials and
regarding any decision to vent and burn. As part of this, Norfolk is required to select entities to
participate in a workgroup to provide input on these procedures. The Consent Decree should set
out entities who are required to participate in such a workgroup, including but not limited to
federal and state governmental agencies who would be involved in responding to a derailment
with release of hazardous materials.

XV, Natural Resource Damages
Para. 95-96 — Norfolk should be required to pay more than $175,000 to the United States for

Natural Resource Damages to restore “the equivalent of the natural resources alleged to be
injured as a result of the releases of Hazardous Substances at or from the Site...”. As stated in
the Consent Decree, this will only fund conservation easements to protect 20 acres of wetland
habitat. The effects of the derailment and burn caused substantial damage to natural resources
over a wider area than 20 acres.

I am available to supplement this public comment and to provide any clarification as may be
necessary. I respectfully reserve all rights to augment this correspondence. Thank you for your
courtesy and attention to this matter.

Attorney for
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Automatic reply: Objection to Norfolk/DOJ Settlement

ENRD, PUBCOMMENT-EES (ENRD) <PUBCOMMENT-EES.ENRD@usdoj.gov>
Fri /2/2024 9:07 PM

To:rshenkan shenkanlaw.com <rshenkan@shenkanlaw.com>

Please accept this automatic reply as acknowledgment of receipt of written commaents relating to this proposed Consent
Decree. Your comments will be reviewed by the attorney handling the case. Thanks!
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From: Herbert, Ronda (ENRD) </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=51964C3E62E64E9FB7C7C8230D62B187-
RHERBERT>

To: Grady, Lauren (ENRD)

CcC: Spector, Jeffrey (ENRD); Stewart, Geoffrey (ENRD); Rodriguez, Kaylee (ENRD)

Sent: 8/6/2024 12:14:25 PM

Subject: FW: Public Comments

Attachments: Norfolk Federal Register republished June 14 (comment period ends August 2).pdf

Hello Lauren,

This was sent to our public comment inbox, for DJ number 90-11-3-12792.
Thank You
Ronda Herbert

Case Management Unit
Docketing Clerk
Environmental and Natural Resource Division

From: Runnels, Michael <Michael. Runnels@btlaw.com>

Sent: Tuesday, August 6, 2024 11:49 AM

To: ENRD, PUBCOMMENT-EES (ENRD) <PENRD3@ENRD.USDOJ.GOV>
Subject: [EXTERNAL] Public Comments

Good morning,
Where would | find the Public Comments for the attached document? Any assistance would be greatly appreciated.

Thanks,

Michael Runnels | Litigation Docket and Court Services Coordinator
Barnes & Thornburg LLP

2121 N. Pearl Street Suite 700, Dallas, TX 75201

Direct: (214) 647-4227 | Mobile: (469) 358-3004

i v il BARNES 8 m
i THORNBURG we

Visit our Subscription Center to sian up for legal insiahts and events,

CONFIDENTIALITY NOTICE: This email and any attachments are for the exclusive and confidential use of the intended recipient.
If you are not the intended recipient, please do not read, distribute or take action in reliance upon this message. If you have
received this in error, please notify us immediately by return email and promptly delete this message and its attachments from
your camputer system. We do not waive attorney-client or work product privilege by the transmission of this message.
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