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FRII‘I\DS OF A CLEAN HUDSON

¢/o Riverkoeper, Ine.
28 Wing & Wing
Grreiwon, NY 10824
343-424-4149

Ms. Christine Todd Whitman
Administrator

U.S. Dovironmental Protection Agency
Ariei Rics Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

October 12, 2001 .
Deny Administrator Whitman:

Friends of 2 Clean Hudson would like to thank Bileen Mc¢Qinnis, Michacl Shaplro, Jessica
Furcy from your office and Sai Frakash from the Office of Management and Budget for
meet.ng with us on Tuesday, October 2, 200). - We share your commitment io the gozl of
ensuring the best cleanup possible for the 1ludson River.

Friends of a Clean T—'udson is desply concerncd about any attemmpt to intlude specific or
nwiéric performanue standerde in the Hudsoa River Superfund Site’s (Site) Record of
Decision (ROD). Recent discussions between EPA hcadquarters and General Electric
regarding incorporation of performance standards into the ROD, which took place without
the benefit of public participation end scrutiny, are premature end inappropriste.

Friends of a Clean Hudson's position on performance standards it uniform and
uncquivocal. We fully support the use of performance standards for the Hudson Kiver
cleantp bul categam.d‘ y reject specific or numeric standards being included in the ROD.
Friends of a Clean Hudson belicves that, consistent with longstanding A gency practise and
guidance, EPA's regional projeui wiaudgers, workizg with others with the necessary
technical expertise, should develop eredible performance standards during the design

phese. Such standards must be based on sound science and techaical information related e

the spesific detnils of the cleanup plan — details that cannot be known or suliciently
undetstood until the design phase is underway.

During the October 2" mecting, Ms. McGinnis articulated threc goals as rationales for
inclusion of performance standards iii the RCD. Baszd on her presentation, we undgrstand
those three goals to be:

1) Mest FPA's responsxbihty to cnsure that the cleanuy: is done correctly, cspecinlly
given the project’s magnitude;
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(2) Develop measurable standards 0f gerimmeni» to guide the project's
implementation (as recommended by thie NAS swdy);

(3) Addreas upriver community concerns abowl projecterelated disruptions such as
oder, noise, truck. wraffic, etc.

These arc all laudeble gnaik ‘vhich Friends of e tTles) ;Ju.innn whole-heartcdly endorses.
The trouble is that nonu ¢f thess goals add-ess i f3sue of tiaing —i.c., why EPA necds to
Jdevelop performance Staridards now, hefore the ROD is issued, as opposed to later during
the deaign phase, as is customary, None of these goals therslore succeed in justifying in
any wey your sesming rash 1o include performance standards in the ROD. U'riends of &
Clcan Hudson believ .5 that inclusion of sumeri: verformarce stannusd: at this time will
only frustrate and diverl fom vour snuascrsisd chjectives

Specificelly, there are four fundaineatal problems with including performence siandards in
the ROD: (1) EPA does not yet have sufficient information on the details of the cleanup to
dcvelop meaningtul performance smandards; (2) inclusion of performance standards in the
ROD would only serve to deley and confound the project; (3) zvelopment of perflormance
standacds befors tie ROD is finalized will subvert the pitilic participatios samponent
neccssary [or a suzersstal sleriup; (4) Ui istvance of @ ROD with specific paformance
standards will esteblish a dsngerous precedent that wiil be use-i by Poientially Responsible
Partics (PRPs) to cscape their cleanup responsibilities on toxic waste sites around the
country,

Performance criteria, when used avpropriately, allow for pruject adjusiments which protest
publiz health and the environment and provide a mechanism for oversight and
accountability, Tuc.se indicutors, when clearly linked to the individual chaacieristics of the
sitc und specific treatmecy acknrinsizs, p1os ‘e ue Arx’bili'y wenessee7 to utivne
cleanup targets. Howe rer, including specific or numeric performance stz ndaras at this
time 15 neither logally requived nor advized hy Agency guidance or practice. Relevant
gwidance in fac* ventions against such specificity so as not to hamstring a prjest

unnecgessarily,

During our meeling, Ms. MoGinnis svigh, 32 sitgage Ornlitiwi memben Dy adiscudsion o f
two of the performan~e standards you are apoarenlly considering including in the ROD.
The first was onc for prodt chun fares whidhi wouic SReN:EE Lo enure the 4my ect’s
vompletiop at the exd ¢f five years — presurably d way to reassure upriver community
residents more dire :tly etfeciod by the cidanup thil die goveaiment is committing irsell to
an endpoint. -

Thew is szydicant eom roversy a7 *0 what re distic production rates are, One only has to
look &: the EPA Feasibility Stuly (FS) and GE's own conunen b 1caiize dat Susce, wzble’

sroduction rates » =5 g poi-s 47 e rtention Y in it semme=t on BFA's FS, states that
“drad ping produstion rates assumed by EPA arc un ealistic ana unprecedeuted...and are

Gatesble,” £ additca Conoyes: xodated in TEPCLA Section 121 that any remedy

must be protective of quman health and thie environment. Doing the cleanup corvecily 13
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our mutun! goal, and stopping any cleanup before it is completed to meet an arbitrarily
chosen endpoint controverts the le pal reqmremv..nts of the law you are enforcing.

Ms. McGinnis also revealed thmEPA Headquarters is considering the inclusion of a
resuspension performance standard in the ROD. As those involved in other dredge
projects around the country have repeatedly confirmed, the key issus regarding the
‘establishment of resuspension rates Is determining what is ‘acceptable.’ Many factors
influence this determination, including: immediate nceds of closcst affected parties;
downgtream impacts; existing ‘natural’ or “background' resuspension levels: and; the risks,
if any, of mussing short term 1argets as compared to the long term beacfits associsted with
remaoval. While developing performance standards for acceptable resuspension rates is
extremely dillicult at any u:ne. a useful resuspension slandard would be impossible to
delcrmine ut this time - again, until you have the benefit of knowing project specifics.

While Friends of a Clean Hudson would not necessarily be opposed to EPA considering
~ the dwelopmem of either production rate or resuspension rate standards durng the desigr.
. phese, the pairing of the two seemns ominous indeed. Production rates and resuspension
rates can work 10 contradict and undermine each other. High resuspension rotes may be
used to try to shut down & project. An atlempt to reduce those rates may lead to a need to
curtail production rates, thereby offering another epportunity for killing or delaying the
project. ‘

If inclusion of specific or numeric performance standards is perccived as a significant
change to the draft ROD, the Apency risks heving to istue 2 revised proposed plan and
undergo an additional public review and cornment process, thereby sigaificantly delaying
‘issuance of a finul ROD. Should your pcrformnnce stancards require revision during the-
actual design or implementadon of the project, EPA will need to underteke a ROD
amendment or an Fxplanation of Significant Differences (ESD). Recpening the ROD will
Icad to extremely lengthy delays, serlous cost overfuas, and worst of all, an erosion or
complete loss of public conlidence in the remedy.

Including performance standards in the ROD will not further your goal of eddressing the
need for full public participation process at this Site Neot anly has there been no public
review and comment ol the standards you are considering, but there iy no stakeholder

suppent £31 your position on this issue. In addition to Frieand: ¢f a C'eav Hudson, koy New
Yori Stete officials, including Govemnor Pataki, Attorney General Spitzer, and DEC
Commissiancr Crolty, oppose the drive 10 integrate performance standards in the ROD - as
do your own Agency’s regional and hired technical experls. None of the sbove mentioned,
outside EPA staff, have been included in recent discussioas vou have had with GE on
performance standards. Thus, the only interested party that supports this approach 18 GE ~
the sume PRP that has ye( 10 accept EPA’s proposed cleanup plan and is most recently op
record as vowing to commit whatever resources necessary (o stop it.

~ There is no precedent to support the approach you are contemplating. In fact, such sction,
" which Ms. McGinnis acknowledgued would be *“groundbreaking,” would e¢stablish an
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expreisly dangeioas precedent ag yon wodd ¢ Tsetively hand deliver 10 PRPy 4 pawirfis}
tcol to thwart envivonnienal cleanie nutionwide, "This unnecesgiry action could svate
impossible hurdles for your regional stalf in overseeing completion of successful projects,
thereby Jeaving contmunities vulnerable to hazerdous health conditions,

Finally, Ms. McCinnis asknowledged thet you are contemplating a decision 1o have EPA
Headquarters ~ instead of EPA Region 2 - sign the ROD. To justify such a move, you cite
the signifivance ol this particular clcanup. We sgree that the Hudeon River clean up is
tremendously important. Howevcr, part of iis significance is derived from the '
complexities posed by 2 cieanup ol this ragnitude. Accordingly, EPA Headquerers

should allow the Regional stai¥, wikii its formidable expertise aad years of experiencs
dealing with the Site, to continue 1 manage the project and make the key decisions
regarding how the cleanup progressss, We beiieve that Rogion 2's Hudson River Team has -
done a very thorough and prafessiza! joh o S2ac and in bost equipped to see the oroinst
Zuough to compleson.

Friends of a Clean Fudson fully supports performance standards bwt remains unaware of 8
single compelling or s2tinnal jurtiication for including such siandards in the ROD.

We welcome your invitation to provide, at the appropriste time, input on performance . -
standards and on tas crestion of an effective public participation plan, and look forward to
working with you during the critical design phase.

_ Friends of & Clean Hudson sincerely hopes to be etle to continue supporting EPA's effosts

10 by about the eleanup for which Hudson Valley resiCers kave wa'ied twenty-five
years. Thank you egain for giving us the opportunity to share our views on this critical
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