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NOTI CE

This manual is a conpanion volume to the CERCLA Conpliance Wth G her
Laws Manual that was nade available to the public as a draft, dated
August 8, 1988. That vol une shoul d now be considered interimfinal

The policies in Part | and Part Il of the CERCLA Conpliance Wth O her
Laws Manual are based on policies in the proposed revisions to the
National G| and Hazardous Substances Pollution Contingency Plan (NCP),
whi ch was published on Decenber 21, 1988 (53 ER 51394). The final NCP
may adopt policies different than those in these manuals and shoul d,
when pronul gated, be considered the authoritative source.

Devel opnent of this part of the guidance was funded by the United State
Envi ronnental Protection Agency under Contract No. 68-01-7090 to |ICF
I ncor por at ed.

The policies and procedures set out in this interimfinal guidance are

i ntended solely for the guidance of Governnent personnel. They are not

i ntended, nor can they be relied upon, to create any rights enforceabl e
by any party in litigation with the United States. The Agency reserves

the right to act at variance with these policies and procedures and to

change them at any tinme w thout public notice.
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CHAPTER 1

| NTRCDUCTI ON AND OVERVI EW

The purpose of the CERCLA Conpliance with other Laws Manual is to assist
Renedi al Project Managers (RPMs) in identifying and conplying with al
applicable or relevant and appropriate requirenents (ARARs) for renedia
actions taken at Superfund sites. This part of the gui dance manual addresses
CERCLA conpliance with the Aean Air Act and other environmental statutes for
remedi al actions.

Under CERCLA 8121, renedies selected at Superfund sites nust be
protective of human health and the environnent and nust conply with ARARs.?
Reredi al actions taken under CERCLA §8104, 106, or 122 that are conducted
entirely on site do not require Federal, State, or local permts, whether
conducted by EPA, another Federal agency, a State, or a responsible party
(RP). On-site renedies nust conply with substantive requirements but need not
conmply with the adm nistrative and procedural requirenents. On-site renedi a
activities covered by the permt exenption includes any activity occurring on
site prior to the response action itself (e.g., activities during the R/FS).
"On-site" is defined as the areal extent of contamnation and all suitable
areas in very close proximty to the contam nation necessary for
i npl enent ati on of the response action. The reason for the permt exenption is
to preserve flexibility and avoid | engthy, tine-consum ng procedures when
devel opi ng and i npl enenting renedi al alternatives.

CERCLA actions involving the transfer of hazardous substances or
pollutants or contamnants off site nmust conply with applicable Federal and
State requirenents and are not exenpt fromfornmal admnistrative permtting
requirenents. Of-site actions are not governed by the concept of relevant and
appropri ate.

CERCLA 8121 al so requires conpliance with State environnental standards.
A discussion of policies and procedures for evaluating State ARARs is
presented in Chapter 7. Although this manual does not discuss in depth each
State's standards, it does outline the criteria used for deternining if a
requirenent is eligible to be a State ARAR exanines several types of State
| ans, and descri bes the process of commnicating State ARARs during the RI/FS
process.

This part of the guidance nmanual, Part |1, describes general procedures
for CERCLA conpliance with applicable or relevant and appropriate requirenents
in environmental and public health statutes, programs, and policies that are
not covered in Part | (RCRA, CWA, SDWA, and ground-water policies). This part
covers the Aean Air Act (CAA), the Toxic Substances Control Act (TSCA), the

' The requi rements of CERCLA 8121 generally apply as a matter of |aw
only to renedial actions. However, as a matter of policy, EPAwill attain
ARARs to the extent practicable when conducting renopval actions. Chapter 1 of
Part | provides further guidance on ARARs and renpval actions, as well as
gui dance on identifying ARARs for a Superfund site.
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Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), and several other
statutes with potential ARARs. Part Il is organized as foll ows:

1 Chapter 1 provides an introduction and overview of this
part of the gui dance manual

Chapter 2 provides guidance for conpliance with CAA
requirenents and related RCRA and State requirenents;

Chapter 3 provides guidance for conpliance with statutes
that address toxics and pesticides (i.e., TSCA and
FI FRA) ;

Chapter 4 provides guidance for conpliance wth other
resource protection statutes. These statutes generally
cover specific concerns or areas (e.g., endangered
species, historic preservation, and coastal zones);

Chapter 5 discusses potential ARARs and potentially
useful guidance for cleaning up radi oactively
contam nated sites and buil di ngs;

Chapter 6 provides guidance for conpliance with statutes
i ncorporating standards for mning, mlling, or snelting
sites (other than uraniumor thoriummnes or mlls,
addressed in Chapter 4);

Chapter 7 provides guidance on identifying and conplying
with State ARARs;

Appendi x A provi des gui dance for conpliance with CAA Part
C (Prevention of Significant Deterioration) requirenents;
and

Appendi x B describes the Federal /State rel ati onshi ps
under najor Federal environmental statutes.

Exhibits 1-1, 1-2, and 1-3 present potential chenical-, |ocation-, and
action-specific ARARs, respectively, for those statutes discussed in this part
of the guidance manual . Wthin each exhibit, for the conveni ence of the
reader, the requirenments are organi zed by the chapter in which they are
di scussed in nore detail. Renedial Project Managers shoul d use these exhibits
to develop a prelinmnary list of potential ARARs, then refer to the text for a
full description of the requirenment and the site-specific circunstances under
which it may be an actual ARAR for the site. Mre infornation on the
definition of each type of ARAR and the mnethodol ogy for determning ARARs is
presented in Part |, Chapter 1

1-2

Word-searchable version — Not a true copy



EXHBIT 1-1

SELECTED CHEM CAL- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Chemni cal Nane Requi renent s Prerequisites for Applicability Citation

CHAPTER 1 — CLEAN AIR ACT

NESHAPS
Mer cury Not nore than 2,300 g/day Mercury snelters, chloroalkali plants Clean Air Act (CAA) 40
CFR Part 61
Not nore than 3,200 g/day Sewage sl udge incinerators/dryers 40 CFR Part 61 (CAA)
Arsenic ¥ Not nmore than 2.5 My/yr, or acheive 85% em ssion Exi sting gl ass manufacturing plants 40 CFR Part 61 (CAA)
reduction
Not nore than 0.4 My/yr, or acheive 85% eni ssion New gl ass manufacturing plants 40 CFR Part 61 (CAA
reduction
Not nore than 11.6 ng/nf particulate matter, design Primary copper snelters 40 CFR Part 61 (CAA
and operating requirenments
I nspecti on, nmintenance, and housekeepi ng Arsenic trioxide and nmettalic arsenic production 40 CFR Part 61 (CAA)
facilities
Asbest os No vi si bl e enissions Asbestos mills 40 CFR Part 61 (CAA)
No surfacing with asbestos Roadways 40 CFR Part 61 (CAA)
No vi sible enissions Manuf acturing plants 40 CFR Part 61 (CAA
Notification, wet and renove friable asbestos Denplition activities 40 CFR Part 61 (CAA
Limtations on concentration of asbestos, no visible Sprayi ng operations 40 CFR Part 61 (CAA)
em ssi ons
No vi si bl e emi ssions Fabricating shops 40 CFR Part 61 (CAA)
No asbest os I nsul ati on operations 40 CFR Part 61 (CAA
No vi si bl e en ssions M1l waste disposal sites 40 CFR Part 61 (CAA
No vi sible enissions Wast e di sposal --nmanufacturing, denolition/ 40 CFR Part 61 (CAA)
renovation, spraying, fabricating
No vi sible enm ssions, design/work practice standards Inactive waste disposal sites for nills, 40 CFR Part 61 (CAA
manuf acturing, fabricating
No vi si bl e enissions, design/work practice standards Active waste disposal sites 40 CFR Part 61 (CAA)
Beryillium Not nore than 10 g/day or 0.01 g/n?¥ anbient Extraction plants, ceranmic plants, foundries, 40 CFR Part 61 (CAA
concentration (with 3 years of nonitoring data) incinerators, rocket propellant plants, machine
shops
Not nore than 2 g/hr, nmaxi mum 10 g/day Rocket motor test sites, collection of conbustion 40 CFR Part 61 (CAA)
products
Vi nyl chloride Not nmore than 10 ppm equi pnent standards, work Et hyl ene dichloride, vinyl chloride, and vinyl 40 CFR Part 61 (CAA)
practice standards chloride polynmer plants
1-3
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EXHBIT 1-1 (Continued)

SELECTED CHEM CAL- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Cheni cal Nane Requi renent s Prerequisites for Applicability Citation
CHAPTER 1 — CLEAN AIR ACT
NESHAPS
Benzene ¥ No det ectabl e eni ssions (approximately 500 ppm Fugi tive | eaks from equi pnent containing 10% 40 CFR Part 61 (CAA)
benzene
Radi onucl i des ¥ 25 mrem year (whol e body), DOE facilities, NRC |icenses, and non-DCE Federal 40 CFR Part 61 (CAA)
75 mem year (any critical organ) facilities, except fromdoses fromradon-220,
radon-222, and their decay products; facilities
regul ated under 40 CFR 190-192; and | ow energy
accel erator and users of seal ed sources.
40 CFR Part 61 (CAA)
El ement al phosphorus 40 CFR Part 61 (CAA)
Radon 222 Desi gn and operation Urani um m nes 40 CFR Part 61 (CAA)
Desi gn and operation Uaniummll tailings 40 CFR Part 61 (CAA)
Coke oven No visible enissions; operation and nmi ntenance Coke ovens 40 CFR Part 61 (CAA
em ssi ons st andar ds
NAAQS 2/
Car bon nonoxi de Not to exceed 9 ppm over 8-hour period and not to Maj or stationary and nobil e sources. 40 CFR Part 50 (CAA)
exceed 35 ppmover a 1-hour period (primary); no
secondary standards
Lead Not to exceed 1.5 Fg/nf based on a quarterly average. Maj or stationary sources. 40 CFR Part 50 (CAA
Ni trogen di oxi de Not to exceed 0.053 ppm annual | y. Maj or stationary and nobile sources. 40 CFR Part 50 (CAA)
Particul ate Not to exceed 50 Fg/n? annually. Mpj or Stationary Sources 40 CFR Part 50 (CAA)
matter (PMoy) Not to exceed 150 Fg/n? /24-hour period.
Qzone Not to exceed 0.12 ppm hr. Maj or stationary and nobil e sources. 40 CFR Part 50 (CAA)
Sul fur oxides Not to exceed 0.03 ppm annual ly. Maj or stationary sources. 40 CFR Part 50 (CAA)
Not to exceed 0.14 ppm 24-hour period. Not to exceed
0.5 ppnm 3-hour period.
Y The NESHAPs for arsenic, benzene, and radionuclides are being reexam ned and may be revised as a result of a July 1987 court ruling on a vinyl chloride

NESHAPs. The court required EPA to first consider only human health in determining a safe |evel of risk,

feasibility in establishing an anple margin of safety.

and only then consider costs and technical

2 NAAQS are translated into source-specific requirements in State |Inplenentation Plans (SIPs).
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EXHBIT 1-1 (Continued)

SELECTED CHEM CAL- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Cheni cal Nane

Requi rement s

Prerequisites for Applicability

Citation

CHAPTER 4 — NMANAGEMENT OF RADI OACTI VE WASTE

Protecti on of
Drinki ng Water
Supplies from
Radi oacti ve
Pol | utants

Di scharge of
Radi oacti ve
Pol lutants to

Surface Waters

Maxi mum cont am nant |evels for radioactivity in
comunity water systens are set as follows:

« 5 pG /Il of conbined radium 226 and radi um 228; or

e« 15 pCi/l of gross alpha particle activity
(including radium 226 but excluding radon and
ur ani um .

The average annual concentration of beta particle and
photon (i.e., gamm) radioactivity from man- nade

radi onuclides in drinking water shall not produce an
annual dose equivalent to the total body or any
internal organ greater than 4 mem

Best Avail abl e Technol ogy:

The concentration of pollutants discharged in
drai nage from m nes that produce uraniumore

shal | not exceed:

« 10 pC /Il of dissolved radium226 in any one day
or 3 pG/l of dissolved radium 226

Aver aged over 30 consecutive days;

« 30 pCi/l of total radium226 in any one day or

10 pCG /Il of total radium 226 averaged over 30
consecutive days; and

e« 4 ng/l of uraniumin any one day or 2 ng/l of

ur ani um aver aged over 30 consecutive days.
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Applicable to comunity water systens, which are
defined as public water systens that serve at |east
15 service connections used by year-round residents
or regularly serve at |east 25 year-round
residents.

Applicable to community water systens, which are
defined as public water systens that serve at |east
15 service connections used by year-round residents
or regularly serve at |east 25 year-round
residents.

Applicable to discharges of radium 226 and
urani um from open-pit or underground nines
from which uranium radium and vanadi um ores
are produced, including mnes that use in-situ

| each met hods.

1-5

Safe Drinking Water Act
(Sbw)
40 CFR section 141.15

40 CFR section 141.16
( SDwA)

Cl ean Water Act (CWA)

40 CFR Section 440.33



EXHBIT 1-1 (Continued)

SELECTED CHEM CAL- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Cheni cal Nane

Requi renment s

Prerequisites for Applicability

Citation

CHAPTER 4 — MANAGEMENT OF RADI QACTI VE WASTE

Protecti on of
Individuals in
Restricted Areas
(i.e., Wrkers) from
Radi ati on Exposure

Protection or
Individuals in
Unrestricted Areas
from Radi ati on
Exposur e

Di scharge of

Radi onucl i des to
Unrestricted Areas
(Air and Water)

A variety of different

set for individuals in restricted areas,

radi ati on exposure linits are
including a
dose limt of 1.25 renl quarter (which is equivalent

to 5 remyear) to the whol e body and radioactivity

concentration linmts for air and water
areas (designed to linmt worker exposure to 1.25
renmfquarter).

Radi ati on exposures to nenbers of the public is
limted to:

. A whol e body dose of 0.5 reniyear;
. 0.002 rent hour;

. 0.1 remin any 7 consecutive days;

inrestricted

and

. The dose limits in 40 CFR Part 190 for

operations w thin the uranium fuel

cycle (see Section 4.1.1.3 of Chapter 4

of Part I1).

Airborne and |iquid discharges to unrestricted areas

shal |l not neet radionuclide-specific concentration

limts in 10 CFR Part 20, Appendix B, Table I1I.
These concentrations are designed to limt

t he whol e body, bl ood-form ng organs,
rens/year to the bone and the thyroid;
rens/year to other organs. 14/

and gonads;
and 1.5
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radi ation
exposure to nenbers of the public to 0.5 remyear to

3

Applicable to all categories of NRC |licenses;
applicable to Agreenent State |icenses.

al so

Applicabl e to exposures to source, byproduct,
speci al nuclear nmaterial, as well as to NARM
rel eased fromfacilities |licensed to possess
source, byproduct, and special nuclear material.

and

Applicable to all categories of NRC |icenses;
applicable to Agreenent State |icenses.

al so

Applicabl e to exposures to source, byproduct,
special nuclear material, as well as to NARM
rel eased fromfacilities |licensed to possess
source, byproduct, and special nuclear material.

and

Applicable to all categories of NRC |icenses;
applicable to Agreenent State |icenses.

al so

Applicable to rel eases of source, byproduct,
speci al nuclear material, as well as to NARM
rel eased fromfacilities |licensed to possess
source, byproduct, and special nuclear material.

and

1-6

Atonic Energy Act (AEA)
10 CFR sections 20.101
t hrough 20. 104

10 CFR section 20.105
(AEA)

10 CFR section 20.106
(AEA)



EXHBIT 1-1 (Continued)

SELECTED CHEM CAL- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Cheni cal Nane

Requi renment s

Prerequisites for Applicability

Citation

CHAPTER 4 — NMANAGEMENT OF RADI OACTI VE WASTE

Radi oacti ve Waste
Treat nent and
Di sposal

Control of Uranium
or Thorium M I
Tai l i ngs

A variety of waste disposal requirenents are set,
including those specifying how |icenses may di spose
of licensed material (see Section 4.2.1.1 of Chapter
4 of Part 11), as well as concentration limts for
di sposal of radioactive waste into sanitary sewerage
systens, requirenments for treatnent and di sposal by
incineration, and specific requirenents for the

di sposal of radioactively contam nated aninal tissue
and liquid scintillation nedia.

Control neasures shall be designed to ensure that
rel eases of radon-222 fromresidual radioactive
material to the atnosphere will not exceed an
average (applied over the entire surface of the

di sposal site and over at |east a one-year period)
rel ease rate of 20 pGi/nt/sec or increase the
average annual concentration of radon-222 in the
at nrosphere at or above any | ocation outside the

di sposal site by nore than 0.5 pG/I.

Applicable to all categories of NRC |licenses; also
applicable to Agreenent State licenses. Applicable
to rel eases of source, byproduct, and speci al

nucl ear material .

Certain requirements also apply to other

radi oactive materials, i.e., NARMrel eased from
facilities licensed to possess source, byproduct,
and special nuclear naterial.

Applicable to certain inactive uranium processing
sites designated for renedial action under Title |
of UMIRCA (see Chapter 4 for nore detail).

L These dose limts are considered high relative to recent EPA standards (see discussion in Section 4.2.1.1 of this chapter).

10 CFR sections 20.301
t hrough 20. 311 (AEA)

10 CFR sections 20.302(a)
and 20.302(b) (AEA)

Uranium M 11 Tailings
Radi ati on Control Act
(UMIRCA) 40 CFR section
192. 02(b)
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EXHBIT 1-2

SELECTED LQOCATI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Locati on Requi rement s

Prerequisites for Applicability

Citation

CHAPTER 1 — CLEAN AIR ACT

NAAQS Attai nnent
Ar eas

New maj or stationary sources shall apply best
avail abl e control technol ogy for each pollutant,
subj ect to regulation under the Act, that the
source woul d have potential to enmit in significant
anounts.

Oaner or operator of proposed source or

nodi fication shall demonstrate that allowable

em ssions increases or reductions (including
secondary enissions) will not cause or contribute
to a violation of the NAAQS or applicable maxi num
al | owabl e i ncrease over baseline concentrations.

NAAQS Non- At t ai nnent Source nust obtain emi ssions offsets in Air Quality

Ar eas Control Region of greater than one-to-one.
Source subject to “l owest achievable enission rate
(LAER)” as defined in 40 CFR section
51.18(j)(xiii).
Al major stationary sources owned or operated by
the person in the State are in conpliance, or on a
schedul e for conpliance, with all applicable
em ssion standards.

CHAPTER 3 - OTHER RESOURCE PROTECTI ON STATUES

Historic district, Avoi d inpacts on cultural resources. \Were inpacts

site, building, are unavoi dable, mtigate through design and data
structure, or object. recovery.
Critical habitat ldentify activities that my affect |isted species.

of /or an endangered
or threatened species Actions nust not threaten the continued existence
of a listed species.

Actions nust not destroy critical habitat.
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Mpj or stationary sources as identified in 40 CFR
section 52.21(b)(1)(i)(a) that emts, or has the
potential to emt, 100 tons per year or nore of any
regul ated pollutant; any other stationary source
that emts, or has the potential to enmt, 250 tons
per year or nore of any regul ated pol | utant

Any stationary facility or source of air pollutants
that directly emits, or has the potential to emt,
100 tons per year or nore of any air pollutant
(including any major emtting facility or source of
fugitive em ssions of any such pollutants). [CAA
8§302(j)].

Properties listed in the National Register of
Historic Places, or eligible for such listing.

Speci es or habitat

t hr eat ened.

li sted as endangered or

1-8

40 CFR section 52.21(j)
(CAN)

CAA Part D, 8173(1)

CAA Part D, 8§173(2)

CAA Part D, 8173(3)

National Historic
Preservation Act (NHPA)
16 CFR Part 470, et. seq.

Endanger ed Speci es Act
(ESA)

50 CFR section 402.04
50 CFR section 402.01

50 CFR section 402.01



EXH BIT 1-2 (Continued)

SELECTED LQOCATI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Locati on

Requi rement s

Prerequisites for Applicability

Citation

CHAPTER 3 — OTHER RESOURCE PROTECTI ON STATUES

WIld and Scenic
Ri vers

Coastal zone or an
area that will affect
the coastal zone

W | derness Area

CHAPTER 5 -

Determine if project will affect the free-flow ng
characteristics, scenic, or natural values of a
designated river;

Not authorize any water project or any other
project that would directly or indirectly inpact
any designated river without notifying DOE or
Forest Service.

Federal activities nust be consistent with, to the
maxi mum extent practicable, State coastal zone
nmanagement prograns.

Federal agencies must supply the State with a
consi stency determ nation.
The following are not allowed in a WIderness
ar ea:

. conmmerci al enterprises

. per manent roads, except as necessary

to administer the area

. not or vehicles

. not ori zed equi prrent

. not or boat

. aircraft

. nmechani zed transport

. structure or buildings

MN NG MLLING SMELTI NG SI TES

Surface Mning Sites

Remove and segregate topsoil fromsite before
remedi al action. After cleanup redistribute
original soil on site.

M ni m ze di sturbance of the hydrol ogi c bal ance
within the pernmitted and adjacent areas.

I npl erent sedi ment control neasures to mininize
erosion and prevent additional contributions of
sedinent to streanflow or runoff. Measures
instituted nust attain State and Federal effluent
limts.

Backfill and grade disturbed areas to approxi mate
original contour, mnimze erosion, and achieve a
st abl e sl ope.

Revegetate di sturbed area with species native to
the area.
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Any river, and the bordering or adjacent |and,
designated as “wild and scenic or recreational.”

Wetl and, flood plain, estuary, beach, dune, barrier
island, coral reef, and fish and wildlife and their
habitat, within the coastal zone.

Any unit of the National WIdlife Refuge System

Applies to all surface coal mning operations except
for non-commercial use, extraction of 250 tons or
I ess, extraction as an incidental part of

gover nnent - fi nanced construction or of mning of
other minerals, or extraction of coal that affects
less than 2 acres (30 CFR section 700.11).

1-9

W1ld and Scenic Rivers
Act (WVBRA)
36 CFR section 297.4

Coast al Zone Managenent
Act (CzZMA)
15 section 930. 30

15 CFR section 930.34
(CZwv)

W derness Act (WA) 50
CFR section 35.5

Surface M ning Control
and Recl amation Act

( SMCRA)

30 CFR section 816.22

30 CFR section 816.41
( SMCRA)
30 CFR section 816.41
( SMCRA)

30 CFR section 816.102

( SMCRA)

30 CFR section 816.11
( SMCRA)



EXHBIT 1-3

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation

CHAPTER 1 — CLEAN AIR ACT

New Source Perfornmance

St andar ds
I ncineration (general) Particul ate em ssions shall be less than 0.08 I nci nerator burning solid waste, nore than 50% of 40 CFR section 60.52
grains per dry standard cubic foot corrected to which is nunicipal-type waste, for the purpose of (CAA)
12% car bon di oxi de. reduci ng waste vol ume by renovi ng conbustible
matter.
Statutory Gas Tur bi nes Standard for NO emi ssions. Stationary gas turbines with | oad heat input equal 40 CFR section 60. 332
to or greater than 10.7 gigajoul es per hour, based (CAA)
SG;, enissions shall be |less than 0.015% by on the | ower heating value of the fuel fired.
vol ume at 15% oxygen on a dry basis. 40 CFR section 60. 333
(CAH
St orage of Petrol eum Fl oating roof, vapor recovery system or their St orage vessel constructed after 6/11/73 and prior 40 CFR section 60.112
Li qui ds equi val ent s. to 5/19/78 having storage capacity greater than (CAA)

40, 000 gal lons, storing petroleumliquids with
vapor pressure equal to or greater than 1.5 psia.

Fl oating roof or vapor recovery system St orage vessels constructed after 5/18/78 having 40 CFR section 60.112(a)
storage capacity greater than 40,000 gall ons, (CAA)
storing petroleumliquids with vapor pressure
equal to or greater than 1.5 psia.

CHAPTER 2 - TOXI CS/ PESTI Cl DES

PCB Storage Prior to Al Storage Areas ¥ Storage of PCBs at concentrations of 50 ppm or Toxi ¢ Substances Control
Di sposal greater and PCB itens with PCB concentration of 50 Act (TSCA)
Storage facilities nust be constructed: ppm or greater. 40 CFR section 761.65

. Wth an adequate roof and walls.

. Wth a floor and curb of inpervious
material s.

. W t hout drain valves, floor-drains,
expansion joints, sewer |ines or
ot her openi ngs.

. Above the 100-year flood water
| evel .

Y Bulk storage requires the preparation and inplenentation of an SPCC Plan (see 40 CFR section 761.65(c)(7)(ii) for specifications of container sizes that
are consi dered “bul k” storage containers). Substantive requirements nmay be ARARs if bulk storage is perforned on-site.
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EXH BI T 1-3 (Continued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Acti on

Requi renent s

Prerequisites for Applicability

Citation

CHAPTER 2 — TOXICS AND PESTI Cl DES

PCB Storage Prior to
Di sposal (continued)

PCB Storage Prior to
Di sposal
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Tenporary Storage (30 days or |ess)

Temporary storage (up to 30 days fromthe date of
initial storage) need not conply with the above
storage regul ations for the follow ng itens:

. PCB articles and equi pnent that are
non- | eaki ng.

. Leaki ng articles and equi pnent placed
in non-|eaking containers.

. PCB cont ai ners containing non-liquid
PCBs, such as contam nated soil, rags,
debri s.

. Li qui d PCB cont ai ners cont ai ni ng PCBs
bet ween 50-500 ppmif covered by a
spill prevention, control, and
count er neasure pl an.

Al Storage Areas

St orage area nmust be properly marked.

No item of novabl e equi pnent used to handl e PCBs
that conmes into contact with PCBs shall be noved
fromthe storage area unless it has been

decont ani nat ed under section 761.79.

Al stored articles nust be checked for |eaks every
30 days.

Cont ai ners nust be dated when they are placed in
st or age.

Al PCB articles or containers nust be renoved and
di sposed of within 1 year of storage.

40 CFR section 761.65

(TSCA)

40 CFR section
(TSCA)

40 CFR section
(TSCA)

40 CFR section
(TSCA)

40 CFR section
(TSCA)

40 CFR section
(TSCA)

40 CFR section

761.180 (TSCA).

761.

761.

761.

761.

761.

761.

65

65

65

65

65

65 and



EXH BI T 1-3 (Continued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPRCPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation

CHAPTER 2 — TOXICS AND PESTI Cl DES

I ncineration of Conbusti on requirenents: Incineration of liquid PCBs at concentrations of 40 CFR section 761.70
Li qui d PCBs 50 ppmor greater unless specified in 40 CFR (TSCA)
. Ei t her: section 761.70. %

2-second dwell tine at 1200E C(+ 100E C)
and 3 percent excess oxygen in stack gas;

or

1.5 second dwell tinme at 1600E C

and 2 percent excess oxygen in
st ack gas;

. Conbustion efficiency of at |east
99. 9999 percent.

. Rate and quantity of PCBs fed to the
conbustion system shall be measured
and recorded at regular intervals no
| onger than 15 m nutes.

. Tenperature of incineration shall be
continuously measured and recorded.

. Fl ow of PCBs to incinerator nust stop
autonmatical |y whenever the conbustion
tenperature drops bel ow specified
t enper at ure.

2 An approved incinerator (under section 761.70) can be used to destroy any concentration of PCBs; a high-efficiency boiler approved under section
761.61(a)(2)(iii) can be used for mneral oil dielectric fluid from PCB-contam nated el ectrical equipnent containing PCBs in concentrations greater than or
equal to 50 ppm but | ess than 500 ppm and a RCRA-approved incinerator (under section 83005(a)) can be used for PCBs that are not subject to the incineration
requi renents of TSCA (i.e., at concentrations |ess than 50 ppn). Except as provided in section 761.75(b)(ii), liquid PCBs shall not be processed into non-
liquid forns to circunvent the high-tenperature incineration requirenents of section 761.60(a).
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renment s Prerequisites for Applicability Citation
CHAPTER 2 - TOXICS AND PESTI Cl DES

I nci neration of Moni toring nust occur: 40 CFR section 761.70
Li qui d PCBs (TSCA)

(conti nued) e Wien the incinerator is first used or

nodi fied; nonitoring nust neasure for O,
CO (€O, Oxides of Nitrogen, HO, Rcl, PCBs,
Total Particulate Matter.

« \Wenever the incinerator is incinerating

PCBs, the O, and CO | evel s nust be 40 CFR section 761.70

continuously chocked. CO, nust be (TSCH
periodi cal | y checked.
Wat er scrubbers must be used for HO control.
Treat ment standards under RCRA | and di sposal Incineration of Iiquid PCBs under the California Resour ce Conservation and
restrictions (LDRs): Li st Waste | and di sposal restrictions, assum ng Recovery Act (RCRA)
. i nci neration; or that HOC wastes are m xed with a RCRA-Listed or 40 CFR section 268.42
e burning in high efficiency boilers. 3/ -characteristic waste and total HOC concentration
is equal to or greater than 1,000 ng/kg or PCB
concentration alone is 50 ppm
I ncineration of Same as for |iquid PCBs. Incineration of non-liquid PCBs, PCB articles, PCB 40 CFR section 761.70
Non- Li qui d PCBs, equi pment, and PCB containers at concentrations of (TSCA)
PCB Articles, PCB Mass air enissions fromthe incinerator shall be no 50 ppm or greater unless specified in 40 CFR
Equi prent, and PCB greater than 0.001g PCB per kg of the PCBs entering section 761.60 4/
Cont ai ner s the incinerator.
Monitoring is required. 40 CFR sections 761.70 and
761.180 (TSCA)
Sane as for |iquid PCBs. I nci neration of non-liquid PCBs regul ated as HOCs 40 CFR section 268.42
under the California List Wastes | and di sposal (TSCA)

restrictions, provided that HOC wastes are m xed
with a RCRA-Listed or RCRA characteristic waste
and total HOC concentrations equal to or greater
than 1, 000 ng/ kg.

3/ The incineration requirenments of 40 CFR Part 264, Subpart O, and Part 265, Subpart O, are listed in Exhibit 1-3 of Part | of this Cuidance, pp. 1-44 and
1-45.

4/ Incineration of non-liquid PCBs can only be carried out in TSCA-approved incinerators (under section 761.60), which may be used to destroy any
concentration of PCBs.

1-13
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation
CHAPTER 2 - TOXICS AND PESTI Cl DES
Chemi cal Landfilling Landfill must be located in thick, relatively Di sposal of PCEs and PCB Itens in a chem cal waste 40 CFR section 761.75
of PCB i npermeabl e soil formation or on soil with high landfill (TSCA)
clay and silt content with:
. Soi | thickness of 4 foot, or conpacted soil . M neral oil dielectric fluid from PCB-
liner thickness of 3 feet. contam nated el ectrical equi pnent or other
liquids containing PCBs at a concentration
e Pernmability (cmsec), |less than 1x107 of 50 ppm or greater but |less then 500
ppm
e Percent soil passing No. 200 sieve, greater
t han 30. . Non-1liquid PCBs at concentrations of 50 ppm
or greater.
e Liquidlimt, greater than 30.
. PCB Transforners, other PCB articles, PCB
* Plasticity Index greater than 15. smal | capacitors, and PCB containers at
concentrations of 500 ppmor greater.
Synt heti ¢ menbranes nust be used when |andfill 40 CFR section 761.75
conditions cannot fulfill perneability requiremnent. (TSCA)
Avoi d placing landfill in floodplain, shoreline, or 40 CFR section 761.75
ground-wat er recharge areas and bel ow t he (TSCA)
hi storical high ground-water table.
Provi de surface-water diversion dikes around the 40 CFR section 761.75
landfill if the site is below the 100-year (TSCA)
fl ood-water el evation.
Provi de diversion structures capable of diverting
all surface water froma 24-hour, 25-year storm
Locate landfill in an area of low to noderate 40 CFR section 761.75 (6)
relief. (TSCA)
Moni tor ground water and surface water in disposal
area prior to building a landfill.
Sanpl e surface-water courses designated by the 40 CFR section 761.75 (c)
Regi onal Administrator, at |east nonthly. (TSCA)
Anal yze all sanples for the follow ng paraneters:
. PCBs
. pH
. Speci fi c conductance
. Chl ori nated organics

Word-searchable version — Not a true copy
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi rement s Prerequisites for Applicability Citation
CHAPTER 2 - TOXICS AND PESTI Cl DES
Chemi cal Landfilling Install a | eachate nonitoring system 40 CFR section 761.75 (7)
of PCBs (continued) (TSCA)
Pl ace containers in landfill w thout danmagi ng 40 CFR section 761.75 (8)
ot her contai ners. (TSCA)
Segregate PCB wastes from wastes not chemically 40 CFR section 761.75 (8)
conpati ble with PCBs. (TSCA)
Mar ki ng of PCBs The follow ng nust be marked as designated in 40 PCB article described in 40 CFR section 761.45 40 CFR section 761. 40
CPR section 761. 45: (TSCA)

. PCB contai ners containing greater than
50 ppm PCBs, PCB transformers, PCB
Large Hi gh-Vol tage Capacitors,
equi pnent containing a PCB transforner
or a PCB Large High-Voltage Capacitor,
PCB Large Low Vol tage Capacitor at
tine of renoval, electric notors using
PCB cool ants, hydraulic systens using
PCB hydraulic fluid, heat transfer
systens using PCBs, PCB article
contai ners containing any of the
above, storage areas used to store
PCBs and PCB item for disposal.

ALL marks nust be an exterior of PCB container and 40 CFR section 761. 40
must be clearly visible. (TSCA)
Di sposal of Unaccept abl e di sposal nethods: Federal Insecticide
Pesti ci des Fungi ci de and Rodenti ci de
e Those inconsistent with |abel Act (FIFRA) 40 CFR

section 165.7
. Open dunpi ng

. Qpen burni ng

. Di sposal into any body of water

¢ Those inconsistent with applicable

I aw.
Incinerate pesticide at a specified I nci neration (recomended) of organi c pesticides, 40 CPR section 165.8 (a)
tenperature/dwell time that will ensure that all except organic nercury, |lead, cadm um and arsenic. (FI FRA)

em ssions nmeet requirements of CAArelating to
gaseous em ssi ons.
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation
CHAPTER 2 - TOXICS AND PESTI Cl DES

Di sposal of Di spose of liquids, sludges, or solid residues 40 CPR section 165.8(a)
Pesti ci des generated by incineration in accordance with (FI FRA)

(conti nued) appl i cabl e Federal, State, and |ocal pollution

control requirenents.

If incineration facilities are not avail abl e,
di spose of pesticides by:
. Burial in a designated landfill

. Cheni cal degradation and buri al
. St or age
. Well injection, if all other

alternatives are nore harnful to the
envi ronnent .

Chemically or physically treat pesticides to I nci neration (recomrended) of netall o-organic 40 CFR section 165.8(b)
recover heavy netals then incinerate the pesticides pesticides (except nercury, |ead, cadm um or (FI FRA)
in conpliance with CAA ar seni c conpounds) .

If appropriate treatment and incineration are not
avail abl e, the pesticides may be:

. Chemnical |y degraded and buri ed
. Stored
. Injected into the ground only if there

is no alternative offering nore
protection to the environment.

Chemical |y deactivate pesticide and recover the Treat ment recommended for organic nercury, | ead, 40 CFR section 165.8(c)
heavy netals. |f chemi cal deactivation facilities cadm um arsenic, and all inorganic pesticides.

are not avail able, encapsul ate the pesticide and

bury it.

Store pesticide if neither deactivation nor burial
are avail abl e.
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation
CHAPTER 2 - TOXICS AND PESTI Cl DES
Di sposal of Pesticide Incinerate or bury in a designated landfill. Conbusti bl e containers that fornerly held organic 40 CFR section 165.9 (a)
Cont ai ners and or netallo-organic pesticides, except organic (FI FRA)
Resi due mercury, |lead, arsenic, and cadm um
Non- conbusti bl e contai ners nust be: Non- conbusti bl e containers that fornerly held 40 CFR section 165.9 (b)
. Triple-rinsed. organic or netallo-organio pesticides (with (FI FRA)
exceptions noted above)
. Returned to the pesticide manufacturer
for reuse if in good condition.
. Returned to a facility for recycling as
scrap netal if in poor condition.
Triple puncture containers to facilitate drainage, Conbusti bl e and non-conbusti bl e containers that 40 CFR section 165.9 (c)
and di spose of in a sanitary landfill. formerly held organic, nercury, |ead, cadm um or (FI FRA)
arsenic, or inorganic pesticides.
Label i ng of Label pesticides legibly, and prom nently, to show Label i ng requi rements nay apply when pesticides are 40 CFR section 162. 10

Pesti ci des
. .I'ngredients;

. Warni ngs and precautionary statenents;
. Toxicity;

. Directions for
and di sposal

use, including storage
net hods.

Handl i ng of
Pesti ci des

I ndi vi dual s handling certain pesticides nust be
State- or Federally-approved applicators
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s

Prerequisites for Applicability

Citation

CHAPTER 4 -

Di scharge of
Radi oacti ve
Pollutants to Air

VANAGEMVENT OF RADI OACTI VE WASTES

Ai rborne enissions shall not cause nenbers of the
public to receive doses greater than:

. 25 mmemyr to the whol e body; or

. 75 memyr to the critical organ. ¥

Best Avail able Technol ogy:

Di scharge of

Radi oacti ve

Pol lutants to Surface
Wat er s

The concentration of pollutants discharged in
drai nage from nmines that produce uraniumore shall
not exceed:

. 10 pGi /1 of dissolved radium226 in any
one day or 3 pG /Il of dissolved
radi um 226 average over 30 consecutive
days ¥

. 30 pG /I of total radium 226 in any one
day or 10 pC /|l of total radium 226
averaged over 30 consecutive days; and

e« 4 ng/l of uraniumin any one day or 2
nmg/ L of uranium averaged over 30
consecutive days.

Best Practicable Control Technol ogy:

The concentration of pollutants discharged in

drai nage from mnes from which uranium radium and
vanadi um ores are produced shall not exceed the
same concentration criteria noted above for the
Best Avail abl e Technol ogy.

Y Amllirem(nrem
peopl e.

2/ Lead agencies are

g Acurieor G,
10-12 curi e.

is the anmount of radi oactive nmateri al

Word-searchable version — Not a true copy

= 0.001 rem where a remis a neasure of dose equival ence for the biol ogical

Applicabl e to airborne em ssions from DCE,

NRC-| i censed, and non-DOE Federal facilities during
their operational period. Not applicable to: doses
caused- by radon-220, radon-222, and their
respective decay products; facilities regul ated
under 40 CFR Parts 190, 191, or 192; and | ow energy
accel erators and users of seal ed radi ati on sources.

Appl i cabl e to discharges of radi um 226 and urani um
fromopen-pit or underground mnes from which
uranium radium and vanadi umores are produced,
including mnes that use in-situ | each nmethods. ¢

Appl i cabl e to discharges of radi um 226 and urani um
fromopen-pit or underground nines from which
uranium radium and vanadi um ores are produced,
excluding mnes that use in-situ | each nmethods. %

af fect of radiation of different

that produces 37 billion nuclear disintegrations per second. A picocurie,

1-18

or pG,

Clean Air Act (CAA)40 CPR
F/‘art 61, Subparts H and |
2

Cl ean Water Act (CWA)
40 CPR section 440. 33

40 CFR section 440.32(a)
(CWA)

types and energies on

cautioned that the radionuclide NESHAPs are being reexam ned subject to a voluntary remand and that they nay be revised in the future.

is equal to 1 x



EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action

Requi renent s

Prerequisites for Applicability

Citation

CHAPTER 4 -

VANAGEMVENT OF RADI OACTI VE WASTES

Di scharge of

Radi oacti ve

Pol lutants to Surface
Waters (continued)

Di scharge of

Radi onucl i des to
Unrestricted Areas
(Air and Water)

4/

o These dose limits are

8 Section 104 (a)(3)(A)
solely through naturally
licensees, in alnost all

Best Practicable Control Technol ogy:

The concentration of pollutants discharged from
mlls shall not exceed the concentration criteria
for radium 226 noted above for the Best Available
Technol ogy.

New Source Performance Standards:

The concentration of pollutants discharged in mne
drai nage from nmines that produce uraniumore shall
not exceed the sanme concentration criteria noted
above for the Beat Avail able Technol ogy.

There shall be no discharge of process wastewater
to navigable waters.

Airborne and liquid discharges to unrestricted
areas shall meet radionuclide-specific
concentration linmts in 10 CFR Part 20, Appendix B,
Table I1. These concentrations are designed to
limt radiation exposure to nmenbers of the public
to 0.5 remyear to the whol e body, bl ood-form ng
organs, and gonads; 3 rens/year to the bone and
thyroid; and 1.5 rens/year to other organs.

Applicabl e only to vanadi um byproduct production from urani um ores.

Applicable to mlls using the acid | each, alkaline
| each, or conbined acid and al kaline | each process
for the extraction of uranium radium and

vanadi um including mll-mne facilities and mnines
using in-situ |l each nmethods.

Appl i cabl e to discharges of radi um 226 and urani um
fromopen-pit or underground mnes from which
uranium radium and vanadi umores are produced,
excluding mnes using in-situ | each nmethods.

Appl i cabl e to discharges of radi um 226 and urani um
frommlls using the acid | each, alkaline |each, or
conbi ned acid and al kaline | each processes for the
extraction of uraniumand frommnes and nmills
using in-situ |l each nmethods.

Applicable to all categories of Nuclear
Conmmi ssion (NRC) |icensees;
Agreenent State |icensees.

Regul atory
al so applicable to

Applicable to rel eases of source, byproduct, and
speci al nuclear material, as well as to naturally
occurring and accel erator-produced radi oactive

material (NARM released fromfacilities licensed
to possess source, byproduct, and special nuclear
material .

considered high relative to recent EPA standards (see discussion in Section 4.2.1.1 of Chapter 4 of Part

40 CFR section 440.32 (b)
(CW)

40 CFR section 440.34 (a)
(CWA)

40 CFR section 440.34 (b)
(CW)

71

Atomi ¢ Energy Act
(AEA)

10 CFR section 20.106

).

of CERCLA as anended by SARA prohibits response to releases "of a naturally occurring substance in its unaltered formor altered

occurring processes or
cases,

phenorena,

froma location where it
woul d not qualify as a naturally occurring substance as it

is naturally found."
is defined in this section.

NARM possessed and used by a nucl ear

mat eri al

7 These standards are potentially applicable only for CERCLA actions at sites licensed by the NRC, but nay be rel evant and appropriate to radioactively

contam nated sites not |

Word-searchable
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation
CHAPTER 4 - MANAGEMENT OF RADI OACTI VE WASTES

Protecti on of G ound Uraniummnmll tailings shall be nanaged so as to Applicable to active comrercial uraniumand thorium Uranium MII Tailings
Water from conformto the ground-water protection standard in processing sites licensed by the NRC or States. Radi ati on Control Act

Radi oacti ve
Cont am nat i on

Corrective Action of
Radi oacti vel y

Cont am nat ed G ound
Wt er

Cl eanup of
Radi oacti vel y
Cont ami nat ed Land

8 Gross al pha particle radioactivity neans the total

radon and urani um

2 Refer to Chapter 2 of Part |

40 CFR section 264.92,
of this standard:

except that for the purpose

. Mol ybdenum uranium and thorium are
added to the list of hazardous
constituents referenced in 40 CFR
section 264.93;

. Radi oactivity concentration limts for
radi um and gross al pha particle
activity are added to Table 1 of 40 CFR
section 264.94; and &

. Det ection nonitoring prograns required
under section 264.98 to establish the
standards required under section 264.92
shal | be conpleted within one year of
pronul gation. 2L

If the ground-water standards established under 40
CFR section 192.329(a)(2) are exceeded at a
licensed site, a corrective action program as
specified in 40 CFR section 264.100 shall be put
into operation an soon as is practicable, and in no
event later than 18 nonths after a finding of
exceedance. 2L

If the above-background concentration of radi um 226
in land averaged over any area of 100 n? is:
. <5 pCi/g, no further cleanup is needed;

. Between 5 and 15 pCi/g, a decision
concerning the need for further cleanup
shoul d be made based on the vol une and
depth of the contamination, as well an
ot her site-specific characteristics
(further guidance from EPA's CORP shoul d
be sought in these cases); or

. >15 pCGi/g, the contamination should be

renoved.
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radi oactivity due to all

Applicable to active comercial and thorium
processing sites licensed by the NRC or States.

Applicable to certain inactive uranium processing
sites designated for renmedial action under Title |
of UMIRCA (see Chapter 4 of Part Il for nore
detail), as well as active commercial uranium and
thorium processing sites |licensed by the NRC or

St at es.

al pha particle enmitters, excluding (for the purpose

of this guide for guidance on CERCLA conpliance with RCRA

1-20

( UMTRCA)

40 CFR section
192.32 (a)(2) and 192.41

40 CFR section 192. 33 and
192. 41 ( UMITRCA)

40 CPR section 192.12
(a), 192.32(b)(2), and
192. 41 ( UMIRCA)

of 40 CFR action 141.15)



EXH BI T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi rement s Prerequisites for Applicability Citation
CHAPTER 4 - MANAGEMENT OF RADI OACTI VE WASTES
Cl eanup of Renmedi al actions should attenpt to achieve an Applicable to certain inactive urani um processing 40 CFR section
Radi oacti vel y annual average radon decay product concentration sites designated for remedial action under Title | 192.12(b) (1) (UMIRCA)
Cont am nat ed (i ncluding background) of less than 0.02 W. in any of UMIRCA (see Chapter 4 of Part Il for nore
Bui | di ngs occupi ed or habitable building. In any case, the detail).
radon decay product concentration shall not exceed
0.03 W.. o/
The level of gammm radiation shall not exceed the 40 CFR section
background | evel by nmore than 20 192. 12(b) (2) (UMIRCA)
m croroent gens/ hour in any occupi ed or habitable
bui | di ng. &/
Control of Uranium or Control neasures shall be designed to be effective Applicable to certain inactive urani um processing 40 CFR section 192.02(a)
Thorium Hi Il Tailings for up to 1,000 years, to the extent reasonably sites designated for remedial action under Title | ( UMTRCA)
achi evable, and, in any case, for at |east 200 of UMIRCA (see Chapter 4 for nore detail).
years.
Control neasures shall be designed to ensure that 40 CFR section 192.02(b)
rel eases of radon-222 fromresidual radioactive (UMTRCA) .

material to the atnosphere will not exceed an
average (applied over the entire surface of the

di sposal site and over at |east a one-year period)
rel ease rate of 20 pG/nt/ sec or increase the
average annual concentration of radon-222 in the
at nrosphere at or above any |ocation outside the

di sposal site by nore than 0.5 pG/l.

At the and of the closure period, disposal areas Applicable to active comercial uraniumand thorium 40 CFR section

shal | be designed to be effective for up to 1,000 processing sites licensed by the NRC or States. 192.32(b)(1) (i), and
years, to the extent reasonably achievable, and, in 192. 41 (UMIRCA) .

any case, for at |east 200 years.

At the end of the closure period, disposal areas 40 CFR section

shal | be designed to ensure that rel eases of 192.32(b)(1)(ii) and
radan-222 fromresidual radioactive material to the 192. 41 (UMTRCA) .

at nosphere will not exceed an average (applied over
the entire surface of the disposal site and over at
east a one-year period) release rate of 20

pCi / n?/ sec.

L/ A working level, or W, neans any conbi nati on of short-lived radon decay products (through polonium214) in one liter of air that will result in the

em ssion of alpha particles with a total energy of 130 billion electron volts. An activity concentration of 10 picocuries per liter of radon-222 in
equilibriumw th its daughters corresponds approximately to one W.

) A mcroroentgen = 1 x 10°® roentgen, where a roentgen is a unit of exposure to gamma or X-rays, equivalent to an absorbed dose in tissue of approximtely
0.9 rad. . Arad is a neasure of the energy inparted to matter by ionizing radiation, defined as 100 ergs/g.
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EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Requi renent s

Prerequisites for Applicability

Citation

VANAGEMVENT OF RADI OACTI VE WASTES

Cl osure of Uranium
and Thorium M ||
Tailings Sites

Radi oactive Waste
Treat nent and

Cl osure and Post -

cl osure Observation
and Mai ntenance of a
Radi oacti ve
Wast e Di sposal

12/ Refer to Chapter 2 of Part |

3 Part 61 was pronulgated primarily under the authority of the Atomic Energy Act,
Waste Policy Act of 1980 (LLWPA) and the Low Level

At the and of the closure period, disposal areas
shal | each conply with the closure performance
standard in 40 CFR section 261.111 with respect to
non-radi ol ogi cal hazards (see Exhibit 1-3 in Part |
for nore discussion on 261.111).%

A variety of waste disposal requirenents are set,

i ncluding those specifying bow |icensees may

di spose of licensed material (see Section 4.2.1.1
of Chapter 4 of Part Il), as well as concentration
limts for disposal of radioactive waste into
sanitary sewerage systens, requirenments for
treatment and di sposal by incineration, and
specific requirenents for the disposal of

radi oactively contani nated aninal tissue and |iquid
scintillation nedia.

Cl osure designs nust assure that |long-term
performance objectives of 10 CFR sections 61.41-
61.44 (see below) are net, taking into account
site-specific geologic, hydrologic, and other
condi tions.

Fol | owi ng conpl etion of closure, the disposal site
nost be nonitored and maintained for 5 years

(l onger or shorter periods nmay be allowed) and then
responsibility is transferred to a Federal or State
gover nnent agency, which will inplenent
institutional care requirenments in 10 CFR section
61.23(9).
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Applicable to active comercial and thorium
processing sites licensed by the NRC or States.

Applicable to all
applicable to Agreenent State |icensees.
to rel eases of source, byproduct,
nucl ear material .

categories of NRC |licensees; also

Applicabl e
and speci al

Certain requirements also apply to other

radi oactive materials, i.e., NARMrel eased from
facilities licensed to possess source, byproduct,
and special nuclear naterial.

Applicable to NRC-licensed | and disposal facilities
that receive |owlevel wastes fromothers (i.e.,
comrerci al disposal facilities).

Not applicable to disposal of:

. Hi gh-1evel waste and spent fuel
(addressed in 10 CFR Part 60 and 40 CFR
Part 191);

e Transuranic waste (addressed in 40 CFR
Part 191);

. Uraniumand thoriummll tailings
(addressed in 10 CFR Part 40 and 40 CFR
Part 192); and

. Radi oactive waste by an individual
licensee, as provided for in 10 CFR
Part 20.

of this guide for guidance on CERCLA conpliance with RCRA
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40 CFR section
192. 32(b)and 192. 41
( UMTRCA)

10 CFR sections 20.301
through 20. 311 (AEA)

10 CFR sections 20.302(a)
and 20.302(b) (AEA)

10 CFR section 61.28
(AEA, LLWPA and
LLRWPAA) &/

10 CFR sections 61.29 and
61.30 (AEA, LLWPA, and
LLRWPAA)

but two other statutes fromwhich authority was derived are the
Radi oactive Waste Policy Amendnents Act of 1985 (LLRWPAA).



EXHI BI' T 1-3 (Conti nued)

SELECTED ACTI ON- SPECI FI C POTENTI AL APPLI CABLE OR RELEVANT AND APPROPRI ATE REQUI REMENTS

Action Requi renent s Prerequisites for Applicability Citation
CHAPTER 4 - MANAGEMENT OF RADI OACTI VE WASTES
Siting, Designing, A variety of perfornmance objectives are Sanme prerequisites as specified above for 10 CFR 10 CFR sections 61.41
Qperation, dosure, establ i shed, including standards that set linmts on Part 61. through 61.44 (Subpart C
and Control of a radi ati on exposures by nenbers of the public, of Part 61) (AEA, LLWPA,
Low Level Radi oactive protect people frominadvertently intruding onto a LLRWPAA)
Waste Disposal Site radi oactive waste site, and stabilize the site
after closure. The public exposure limts are the
sane dose limts as in 40 CFR Part 190.
A variety of technical requirements are Sanme prerequisites as specified above for 10 CFR 10 CFR sections 61.50
established, i.e., mininmumcharacteristics a Part 61, except that existing technical through 61.59 (Subpart D
di sposal sits nmust have to be acceptable. requirenments are applicable only to the of Part 61) (AEA, LLWPA,
near - surface di sposal of radioactive waste. A near and LLRWPAA)
surface disposal facility is defined as one that
di sposes of waste in or within the upper 30 neters
of the earth's crust.
Siting, Operation, Nunerous technical, financial, ownership, and Applicable to active uraniumor thoriummnills and 10 CFR Part 40, Appendi x

Decont ani nati on,
Deconi ssi oni ng, and
Recl amati on of
UraniumMIIls and
MI1 Tailings

long-termsurveillance criteria are established.
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inactive nmlls that are not covered under the

remedi al action programof UMIRCA'S Title | (see
Chapter 4 of Part Il for nore discussion on this
renedi al action program.
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CHAPTER 2
CLEAN Al R ACT REQUI REMENTS AND RELATED RCRA AND STATE REQUI REMENTS

2.0 SOURCES OF AIR EM SSI ONS AT UNCONTROLLED HAZARDOUS WASTE SI TES

Air pollution problens at uncontroll ed hazardous waste sites are usually
the result of emi ssions of gas or particulate matter (e.g., dust).! Such
em ssions may be rel eased through a stack, chimey, vent, or other
functional ly equival ent opening. Enissions that do not pass through such
openi ngs are considered to be “fugitive” em ssions.

Gaseous enissions fromuncontroll ed hazardous waste sites may be due to
the vaporization of liquids, thermal destruction of organics, venting of
entrai ned gases, or chemical and biological reactions with solid and liquid
waste material. Volatile organic conpounds (VOCs) nay be rel eased slowly but
continuously from surface inmpoundrments or landfills. Methods for controlling
the rel ease of gaseous enissions into the atnmosphere include placenent of
covers, to control volatile em ssions frominpoundnents, and the use of active
gas collection systens, to collect and control gases generated in landfills.

Em ssions of particulate matter at uncontroll ed hazardous waste sites
are likely to be caused by incineration or by sources of fugitive dust
em ssions, such as w nd erosion of exposed waste materials or cover soil
Commonly used neasures for controlling fugitive dust em ssions frominactive
waste piles and from active cleanup sites include use of chem cal dust
suppressants, w nd screens, water spraying, and other dust control measures
commonly used during construction

The following activities, commonly perforned during a CERCLA cl eanup
action, may be sources of air em ssions:

e Air stripping (used to volatilize contami nation both
in ground water and in soil);?

e Thermal destruction (e.g., incineration), which my
produce em ssions through volatilization of organic
contami nants and through volatilization or suspension
of particulate matter into the stack gases;

e Handling of contam nated soil, including |oading,
unl oadi ng, conpaction of material in a landfill, and
transfer operations (e.g., digging and rel ocating of

! Uncontrol | ed hazardous waste sites include sone sites where Superfund
actions are already underway.

2 EPA has devel oped a policy for control of em ssions fromair stripper
operations at CERCLA sites, entitled Control of Air Em ssions from Superfund
Ar Strippers at Superfund Goundwater Sites, June 15, 1989 (CSWER Directive
9355. 0- 28) .
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soil) can lead to volatilization of organic contani nants
and wi nd entrai nment of particul ates;

e Gaseous waste treatnent (e.g., flaring used, for exanple,
when capping and venting a site, usually abandoned or
i nactive landfills); and

 Biodegradation, especially when aeration of liquids is
i nvol ved.

Many of the sources of gaseous and particulate matter em ssions nmay be
subject to Federal or State regulations. In addition, control devices and sone
cleanup activities that increase the amobunt of em ssions, or change the type,
e.g., flares, air strippers, or excavation, may be considered sources subject
to air em ssion requirements contained in the CAA or RCRA. 3 The renai nder of
this chapter discusses the ARARs related to air enissions that may be
triggered by renedial activities at CERCLA sites. The CAA, RCRA, and State
requi renents are discussed in turn.

2.1 THE CLEAN Al R ACT

The objective of the CAAis to protect and enhance the quality of the
nation’'s air resources in order to pronote and maintain public health and
wel fare and the productive capacity of the population. The CAA achieves this
obj ective by regulating em ssions into the air. Controls on stationary and
nobi | e sources of enissions are inplenmented through conbi ned Federal, State,
and |l ocal progranms. Pursuant to the CAA, EPA has promnul gated Nati onal Anbient
Air Quality Standards, National Eni ssion Standards for Hazardous Air
Pol | utants, and New Source Performance Standards, any of which nmay apply to
the source, depending on the pollutant involved. These potential ARARs are
described in detail bel ow

e National Anbient Air Quality Standards for Criteria Pollutants.

Pursuant to the CAA 8109, EPA promnul gates national anbient air quality
st andards (NAAQS) (see 40 CFR Part 50 and Exhibit 2-1). The attai nnent and
mai nt enance of these primary and secondary standards are required to protect
the public health (allowi ng an adequate margin of safety) and the public
wel fare, respectively. EPA has promul gated NAAQS for the follow ng six
pollutants (called “criteria pollutants”): particulate matter equal to or |ess
than 10 m crons particle size (PMg), sulfur dioxide, carbon nonoxide, ozone
(which results fromthe photochenical oxidation of VOCs), nitrogen

3 Many renedi al technol ogi es, such as air strippers, soil gas evacuation
systenms, nmethane flares, in situ vitrification systens, and ion exchange resin
systens have radi oactive byproducts. These systens often renove and emt
natural ly occurring radioactive materials, such as radon-220 and radon-222, as
well as the chem cal contaminants, especially in sone geol ogical |ocations
with high concentrations of radioactive naterials. See Chapter 5 of Part Il
for potential ARARs for radioactive materials.
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EXH BIT 2-1

NATI ONAL AMBI ENT Al R QUALI TY STANDARDS?

(NAAQS)
Criteria Primary Secondary
Pol | ut ant St andar ds Aver agi ng Ti nme St andar ds
Car bon Monoxi de 9 ppm 8- hour?® None
35 ppm 1- hour?®
Lead 1.5 Fg/n? Quarterly average Same as primary
Ni trogen di oxi de 0. 053 ppm Annual (arithnetic mean) Sane as prinmary
Particul ate Matter 50 Fg/n? Annual (arithmetic nean)¢ Sane as primary
( PMO) 150 Fg/ n? 24-hourd
Ozone 0.12 ppm 1- houre Sane as prinmary
Sul fur oxides 0.03 ppm Annual (arithmetic nean) ---
0. 14 ppm 24-hour?®
3-hour? 0.5 ppm

aStates translate these anbi ent standards into source-specific em ssion
limtations in State | nplenentation Plans.

> Not to be exceeded nore than once per year.

¢ The standard is attai ned where the expected annual arithnetic nean
concentration, as determned in accordance w th Appendi x K (52 ER 24667, July
1, 1987), is less than or equal to 50 Fg/nt.

¢ The standard is attai ned when the expected nunber of days per cal endar year
with a 24-hour average concentrati on above 150 Fg/nf is equal to or less than
1

® The standard is attained when the expected nunber of days per cal endar year
wi th maxi mum hourly average concentrations above 0.12 ppmis equal to or |ess
than 1.
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di oxi de, and lead. Primary standards are set at levels to protect public
heal th. Secondary standards are set at levels to protect public welfare, which
includes wildlife, climte, recreation, transportation, and econom c val ues.

e National Eni ssion Standards for Hazardous Air Pollutants

Pursuant to the CAA 8112, EPA identifies pollutants for which no ambient
air quality standard exists but that cause or contribute to air pollution that
may reasonably be anticipated to result in an increase in nortality or in

serious irreversible, or incapacitating reversible, illness. EPA first “lists”
a pollutant as hazardous and then establishes enissions standards for source
types (i.e., industrial categories) that emt that pollutant, known as

nati onal enissions standards for hazardous air pollutants (NESHAPs). NESHAPs
have been pronul gated for specific source types emtting the follow ng

pol l utants: arsenic, asbestos, benzene, beryllium nercury, radionuclides, and
vinyl chloride (see 40 CFR Part 61 and Exhibit 2-2). Coke oven em ssions have
al so been listed as a hazardous air pollutant but a NESHAP for such em ssions
has not yet been finalized.

e New Source Performance Standards for Criteria and Desi gnated
Pol | ut ants

Under the CAA 8111, EPA promnul gates new source performance standards
(NSPS) for CFRtain classes of new stationary sources (e.g., industria
categories) of air pollution (listed at 40 CFR Part 60). Section 111(d) of the
CAA, however, requires that, for designated pollutants, States nust regul ate
exi sting sources.* The NSPS limt the enissions of a nunber of different
pollutants, including the six criteria pollutants and the follow ng three
desi gnated pollutants: fluorides, sulfuric acid mist, and total reduced sul fur
(including HS)

2.1.1 National Anbient Air Quality Standards (NAAQS)

The primary and secondary standards for criteria pollutants (i.e.
NAAQS) are identified at 40 CFR Part 50 (see Exhibit 2-1). The NAAQS for sone
criteria pollutants can include both short-termand |ong-term averaging tines
(e.g., 3-hour, 24-hour, and annual standards for sul fur oxides). These
standards do not apply directly to source-specific em ssions limtations;
rather, they are national limtations on anbient concentrations intended to
protect health and wel fare.

Under the CAA 8107, each State has the primary responsibility for
assuring that NAAQS are attained and nmi ntai ned. Section 110 requires each
State to adopt and submit to EPA for approval a plan for the inplenentation,
mai nt enance, and enforcement of the NAAQS. EPA approves a State |nplenentation
Plan (SIP) or portion thereof when it neets the requirenents of the CAA
§110(a)(2). Upon EPA

4 Pollutants that are regul ated under NSPS, and for whi ch EPA has
pronmul gat ed neither NAAQS or NESHAPS, are referred to as designated
pol | ut ants.
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EXH BIT 2-2

HAZARDOUS Al R PCLLUTANTS
SOURCES AND STANDARDS?

( NESHAPs)
Hazar dous
Pol I utants Sour ces St andar ds
Mer cury Mercury snelters, choroal kali 2,300 g/day
pl ants
Sewage sl udge incinerators/dryers 3,200 g/day
Asbest os Asbestos mlls No visible enissions
Roadways No surfacing with asbestos
Manuf act uri ng No vi si bl e emn ssions
Denplition Notification, wet and renove
friable asbestos
Sprayi ng Lim tati ons on concentrations
of asbestos, no visible
em ssi ons
Fabri cation No visible enissions
I nsul ation No asbest os
M1l waste disposal No vi si bl e eni ssions
Wast e di sposal - - manuf acturi ng, No vi si bl e eni ssions
denolition/renovation, spraying,
fabricating
I nactive waste disposal sites for No vi si bl e eni ssions,
mlls, manufacturing, fabricating desi gn/work practice
Active waste disposal sites st andar ds
No vi sible eni ssions,
desi gn/work practice
st andar ds
Beryl Iium Extraction plants, ceram c plants, 10 g/ day or 0.01 Fg/n?# anbient
foundries, incinerators, rocket concentration (with 3 years
propel | ant plants, nmachi ne shops of nonitoring data)
Rocket notor test sites, collection 2 g/ hr, maximm 10g/ day
of conbustion products
Vinyl chloride Et hyl ene dichloride plants 10 ppm equi pnent standards,

Vi nyl
Vi nyl

chl oride plants
chl oride polynmer plants
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EXHBIT 2-2 (Conti nued

HAZARDOUS Al R POLLUTANT

)

S

SOURCES AND STANDARDS?

( NESHAPS)

Hazar dous

Pol | ut ants Sour ces

Benzene®

Fugitive | eaks from equi pnent

cont ai ni ng >10% benzene

Ar seni cP

G ass manufacturing

Primary copper

Arsenic trioxide and netallic
arseni ¢ production

Radi onucl i des®

DOE facilities

NRC facilities

El emrent al

Radon 222 Ur ani um m nes
Uraniumm ||

Coke oven

em ssi ons

phosphor us

tailings

Coke ovens (proposed 4/23/87)

St andar ds

No detectabl e em ssions
(approx. 500 ppm)

Existing: 2.5 My/year or 85%

control

New. 0.4 My/year or 85%
control

11.6 ng/n? particul ate
mat t er

I nspection, maintenance, and

housekeepi ng

25
75
25
75
21

nr em year
nr em year
nr em year
nr em year
Ci/yeard

(whol e body)¢
(any organ)
(whol e body)
(any organ)

Desi gn and operation
Desi gn and operation

Vi si bl e em ssions and operating

and mai nt enance requirenents

a 40 CFR Part 61
b The NESHAPs for arsenic,

required EPA to first consider
only then consider

safety.
Cntrem- mllirem
¢ C - curie

benzene,
revised as a result of a July 1987 court
only human health in determ ning a safe |eve

costs and technical feasibility in establishing an anple margin of

ruling on vinyl
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approval, the SIP becones Federally enforceable. Thus, State requirenents can
become Federal requirenments by neans of the SIP approval process.

As discussed in the section below, only “mgjor sources” are subject to
requirements related to attainment of NAAQS. In general, enissions from CERCLA
activities are not expected to qualify as “major.”

Of course, in addition to NAAQS, the States may al so adopt nore
stringent standards or standards with additional averaging tinmes (including
nore stringent definitions of “major sources”). Both State requirenents
approved through the SIP process and nore stringent State standards issued
under State law are potential ARARs for Superfund sites. Mreover, States may
del egate authority to Regional or local air programs for SIP requirenents. Any
Regi onal or local air programrequirenents that are a part of a SIP under the
CAA are considered potential ARARs.®

2.1.1.1 Pre-Construction Revi ew

In general, new and nodified stationary sources of air enissions nust
undergo a pre-construction review. Pre-construction reviews are conducted by
EPA, the State, or the local air pollution control agency (40 CFR sections
51. 160 through 51.164) to determ ne whether the construction or nodification
of any stationary source will interfere with attai nnent or maintenance of
NAAQS or will fail to nmeet other new source review requirenments, including
NESHAPs and NSPS, which would result in a denial of a permit to construct. The
scope and extent of the review, including the extent and types of pollution
control required and possi ble exenptions for de mnims (i.e., |lowlevel)
em ssions, varies according to Federal or State requirenents. Exanples of
pollution controls that may be required for CERCLA activities include vapor
recovery on air strippers, controls on enissions of particulates from
i ncinerators, and controls on sources of fugitive particulate enissions. SIPs
may require some version of best available control technol ogy (BACT) on
particul ar types of enission in attainnment/unclassified areas, Lowest
Achi evabl e Em ssion Rates (LAER), or em ssion offsets in non-attainnent areas,
(see Prevention of Significant Deterioration and non-attai nnent sections in
Appendi x A).

Al though CERCLA 8121(e) exenpts facility owners/operators fromhaving to
obtain pernits for on-site renmedial activities, the substantive requirenments
and conditions that would otherwi se be included in the pernmit nust be net. It
is the responsibility of the RPM through the Superfund process, to identify
and to conply with these requirenents (see Section 2.4 bel ow for suggestions
regardi ng how EPA's Superfund and Air offices can work together to determ ne
these requirenments).

The permitting process related to attai nment of NAAQS applies only to
“maj or” sources of air em ssions. Thus, requirenments related to attai nment of
NAAQS are ARARs only when the renedial activity at a CERCLA site is a mgjor

S Local regul atory agencies’ rules are not always a part of the State’s
SI P. Under these circunstances, such rules are not potential ARARs but should
be considered in devel oping a protective renedy.
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source of em ssions, considering the aggregate of all source enissions at the
site. CGenerally, it is not anticipated that em ssions from CERCLA activities
woul d qualify as “major.” (The definition of “major source” differs for

attai nment and non-attai nment areas. See discussion bel ow and Appendi x A for
EPA definitions of najor sources under the CAA.) For mjor sources, different
requirenents will be triggered dependi ng on whether the new nodified
stationary source is located in an attainnent or non-attai nnent area

Attai nnent and non-attai nnent areas are designated in 40 CFR Part 81

2.1.1.2 Attai nnent Areas

The Prevention of Significant Deterioration (PSD) requirements for
attai nment areas apply to new nmjor stationary sources and mgjor nodifications
in areas designated as being in attainnent of the NAAQS for criteria
pollutants. The PSD requirenents for attai nment areas also apply in areas
where no data exist and the area is defined as uncl assified. Regions
t hroughout the country are designated as attai nnent or non-attai nment areas
for each of the criteria pollutants. Part C of the CAA requires SIPs to
contain “adequate provisions” for the prevention of significant deterioration
(the PSD program) of air quality in an attainnent (or unclassified) area,
i.e., a “clean” area whose air quality is better than that required by the
NAAQS. In general, the purpose of the PSD programis to ensure that air
quality in attai nment areas does not significantly deteriorate, while a nargin
for future industrial growth is maintained. PSD areas do not necessarily have
the sane boundaries as air quality control regions.

“Maj or” new sources or “mmjor” nodifications to existing sources nust
meet PSD requirenents and obtain PSD pernits before begi nning construction
Pursuant to 8121(e), a CERCLA response action taking place entirely on site is
exenpt fromthe requirenment to obtain a permt. However, the action nust
conply with all substantive requirenents of a PSD review.

Under the PSD program a CERCLA site would not be considered a ngjor
source unless it was expected to enmit 250 tons or nore per year of any
regul ated pollutant (or the site contains CFRtain specific types of
facilities, such as an incinerator or a chemical processing plant, for which
the threshold is 160 tons per year). SIP or other State requirenents may have
different ton per year thresholds for applying PSD requirenents. PSD
regul ations require that the source install and operate the BACT for Certain
pollutants. The regul ations al so ensure that the source will not cause or
contribute to violations of the NAAQS or PSD increnents for sul fur dioxide,
nitrogen di oxides, and particulates; will not inmpair visibility or adversely
i mpact soils or vegetation; and will not cause adverse inpacts on the air
quality-related values of certain wlderness areas and national parks.?®

6 Increnents refers to the maxi num al | owabl e i ncrease of the poll utant
in an attai nment area. More detail on the potential applicability of PSD
requirenents is provided in Appendix A
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2.1.1.3 Non-Attai nnent Areas

An area may be designated non-attai nment for any of the NAAQS. Non-
attai nment area permits are issued under State or local jurisdiction. A CERCLA
site would not be considered a major source unless its em ssions equalled or
exceeded 100 tons or nore per year of the pollutant for which the area is
desi gnated non-attainment. (SIP or other State requirenments may have different
threshol ds.) Sources enmitting a non-attai nment pollutant nust neet the | owest
achi evable em ssion rate (LAER). In addition, the SIP nust contain a growth
al l omance or the source nust provide an em ssions offset (i.e., offset the
quantity of the source’s enissions by reducing em ssions of the non-attai nnent
pol l utant emanating fromone of its own operations or froman unrel ated
source). The program al so provides that a pernmt may not be issued unless al
ot her sources owned or operated by the pernmit applicant in the State are in
conpliance with the SIP. A given area can be designated an attai nment area for
one of the criteria pollutants and a non-attai nnent area for different
criteria pollutant.

2.1.2 Nat i onal Em ssions Standards for Hazardous Air Pollutants

(NESHAPs)

Section 112 of the CAA directs EPA to publish, and periodically to
revise, a list of hazardous air pollutants for which it intends to establish
em ssion standards, and to establish em ssion standards for those pollutants.
Hazardous air pollutants are those for which no anbient air quality standard
exi sts, but which cause, or contribute to, air pollution that may reasonably
be anticipated to result in an increase in nortality or an increase in serious
irreversible, or incapacitating reversible, illness. The statute directs EPA
to establish standards at the | evel that provides an anple margin of safety to
protect the public health from such hazardous air pollutants. The standards
are referred to as national em ssions standards for hazardous air pollutants
(NESHAPs), listed in 40 CFR Part 61 (see Exhibit 2-2).

NESHAPs, |i ke NSPS, are pronul gated for emi ssions of particular air
pollutants from specific sources (e.g., inorganic arsenic em ssions from gl ass
manuf acturing plants). NESHAPs are not generally applicable to Superfund
renmedial activities because CERCLA sites do not usually contain one of the
specific source categories requlated. Moreover, NESHAPs as a whole are
generally not relevant and appropriate because the standards of control are
intended for the specific type of source requlated and not all sources of that
pol |l utant. Possible exceptions to this are the asbestos and radi onuclide
NESHAPs, which are discussed in the next two sections. However, part of a
NESHAP may be rel evant and appropriate to a CERCLA site. For exanple, the
vinyl chloride NESHAP, which applies to vinyl chloride and polyvinyl chloride
manuf acturing plants, sets an emissions level for strippers. This portion of
the NESHAP woul d only be applicable to a CERCLA air stripper if the stripper
fell into the category of a manufacturing plant. This sane standard nmay be
rel evant and appropriate, however, for any CERCLA air stripper producing viny
chl ori de eni ssions.

2.1.2.1 Asbest os NESHAPs

The NESHAPs for asbestos may, in sone circunstances, be ARARs for the
cl eanup of Certain kinds of asbestos waste. Subpart M of 40 CFR Part 61
establ i shes standards for inactive waste di sposal sites for asbestos mlls and
manuf act uri ng
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and fabricating operations (40 CFR section 61.153), for active waste disposa
sites (40 CFR section 61.156), and for disposal of asbestos-containing waste
fromdemplition and renovati on operations (40 CFR section 61.152). Although
not applicable to CERCLA sites, requirenents in these sections nay be rel evant
and appropriate to Superfund cleanup activities when they are sufficiently
simlar to the site situation and appropriate to the circunstances of the

rel ease.

The asbestos NESHAPs al so |ist acceptable procedures for asbestos
em ssions control for denolition of buildings or equi pment containing friable
ashestos material (40 CFR section 61.147). These requirenments my be ARARs if
the Superfund cleanup were to involve, for exanple, denolition of an abandoned
bui | di ng contai ni ng asbest os.

2.1.2.2 Radionuclide NESHAPs

The radi onuclide NESHAPs are presented in five different subparts of
Part 61, with each subpart addressing a different source category as shown
bel ow: 7

e Subpart B applies to active underground urani um nines;

e Subpart H applies to certain facilities owned or operated
by DOE

e Subpart | applies to Certain NRC-licensed facilities
(including Agreenment State licensees) and facilities
owned or operated by any Federal agency other than DOCE

e Subpart K applies to calciners and nodulizing kilns at
el enental phosphorus plants; and

e Subpart Wapplies to NRC-licensed uraniummll tailings
sites during their operational period.

Subparts Hand | limt radiation doses that can be received by nmenbers of
the general public as a result of airborne em ssions fromDCE facilities and
NRC- | i censed/ non- DOE Federal facilities, respectively. Exhibit 1-1 and Chapter 5
of Part Il of this guidance nanual discuss the specific radiation dose limts and
their prerequisites for applicability. The requirements in Subparts H and | would
be applicable to airborne em ssions of radionuclides during the cleanup of sites
at DCE facilities, NRC-licensed facilities, and non-DOE Federal (e.g., DOD)
facilities. It is inportant to clarify however, that these subparts would not be
applicable or relevant and appropriate for airborne emi ssions fromresidua
contami nation after cleanup, when the

7 Lead agencies are cautioned that the existing radionuclide NESHAPs, as
wel | as ot her NESHAPs, mamy change in form or substance as a result of a voluntary
remand to be consistent with the July 1987 vinyl chloride ruling. The Agency will
revise NESHAPs only to consider human health when setting a “safe” or
“acceptabl e” level of risk and account for the costs and technol ogi ca
feasibility only when determ ning the margin of safety.
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facility is no longer in operation (the standards were devel oped to limt
radi ati on doses caused by operations that yield a beneficial product).

Subparts B and Wdo not establish radionuclide enission standards, but
rather establish work practices to limt enissions of radon-222. For exanple,
Subpart B requires an owner or operator of an active underground uraniummne to
install and maintain bul kheads (air restraining barriers) to control radon from
abandoned and tenporarily abandoned areas of the m ne. Subpart Wrequires phased
or continuous disposal for all new tailings inpoundnents at |icensed uraniumml|
sites during their operational period. Neither of these subparts would apply to
CERCLA responses. The subparts, however, may be rel evant and appropriate if the
CERCLA response occurs at an underground uraniummnmine or at a uraniummll site.

Finally, Subpart K applies only to enissions of polonium210 from cal ci ners
and nodulizing kilns at el enental phosphorus plants. Because such emnissions are
not likely to occur during a CERCLA response action, Subpart Kis not likely to
be applicable to CERCLA responses and probably woul d not even be rel evant and
appropri ate.

2.1.3 New Source Performance Standards ( NSPS)

Section 111 of the CAA requires EPA to pronul gate standards for new sources
of air em ssions. The purpose is to ensure that new stationary sources are
desi gned, built, equi pped, operated, and nmaintained to reduce enissions to a
m ni num The CAA requires EPA to pronul gate standards for categories of
stationary sources that emt particular pollutants that cause, or contribute
significantly to, air pollution that nay reasonably be anticipated to endanger
public health or welfare.® The eni ssions control technology on which the New
Source Performance Standards (NSPS) are based is the best denpbnstrated technol ogy
(BDT). BDT is the degree of emission limtation achi evable through application of
the best technol ogi cal systenms of continuous em ssion reduction that (taking into
consi deration the cost of achieving such emni ssion reduction, any non-air-quality
heal th and environnmental inpacts, and energy requirements) EPA determ nes by
regul ati on has been adequately denonstrat ed.

Since NSPS are source-specific requirenents, they are not generally
considered applicable to Superfund cl eanup actions. However, an NSPS nmy be
applicable if the facility at the Superfund site is a new source subject to NSPS
(e.g., an incinerator), or an NSPS nay be considered relevant and appropriate if
the pollutant enitted and the technol ogy enployed during the cleanup action are
sufficiently simlar to the pollutant and source category regul ated by an NSPS
that they are well-suited to the circunstances of the release at the CERCLA site.
For exanple, there is an NSPS for particulate em ssions fromincinerators with a
charging rate of 50 tons/day that are used for burning solid waste, nore than 50
percent of which is nunicipal type waste (40 CFR section 60.50). If a cleanup
action will involve the use of an incinerator at a nunicipal landfill, this NSPS
shoul d be evaluated to

8Many States have the authority to enforce both NSPS and NESHAPs.
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deternmine if it is an ARAR (see Part |, Chapter 1 for the nethodol ogy for
determ ni ng ARARS).

2.2 AlR EM SSI ON REGULATI ONS UNDER RCRA

Exi sting RCRA regul ati ons covering hazardous waste air emnissions are
limted to controls on incinerators and requirements for controlling w ndbl own
fugitive particulate matter fromlandfills, waste piles, and |l and treatnent
facilities. However, a number of forthcom ng RCRA regulations will address air
em ssions from hazardous waste treatnment, storage, and disposal facilities
(TSDFs) in a nore conprehensive manner. Both existing and forthcom ng regul ati ons
are descri bed bel ow

2.2.1 lncinerators

Exi sting RCRA regul ati ons for hazardous waste incinerators (40 CFR Part
264, Subpart O set standards for destruction and renoval efficiency, hydrogen
chl oride em ssions, and particul ate em ssions. Forthcom ng revisions will add
limts on netals em ssions and products of inconplete conbustion, and will revise
the standard for hydrogen chloride em ssions. These revisions are expected to be
proposed late in 1989, with promul gati on expected to occur one year |ater

2.2.2 Land Disposal Facilities

Exi sting RCRA air regulations for hazardous waste piles, |and treatnent,
and landfills are limted to the requirement that particulate matter from such
facilities be controlled by covers or other neans (40 CFR sections 264. 251
264.273, and 264.301).

2.2.3 Oher Treatnment, Storage, and Disposal Facilities (TSDES)

Regul ati ons governing organic air em ssions fromtreatnent, storage, and
di sposal facilities (TSDFs) other than incinerators and |and di sposal units wll
be promul gated under 40 CFR Part 269. These regulations will include air em ssion
standards for process vents and equi pnent | eaks, which were proposed on February
5, 1987 (52 (ER)3748), and air enission standards for container storage, tanks,
surface i nmpoundnents, and waste fixation units (to be proposed in 1989). The
regul ations are expected to include requirenents for the installation, operation
and nmi ntenance of control equipnment, including |eak detection and repair, as
well as requirenents related to the installation of control equipnent for process
vents on air strippers, which are likely to be frequently used in Superfund
operations.

When pronul gated, these requirenents will be potentially applicable or
rel evant and appropriate requirenents. The proposed standards are not potentia

ARARs, but may be considered in developing a protective renedy for a Superfund
site.
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2.3 STATE Al R TOXI C PROGRAMS

A nunber of State air pollution control agencies have adopted, or are in
the process of establishing, prograns to regul ate what are generally referred to
as “toxic air pollutants.” Requirenents under these prograns are likely to be the
nost significant ARARs for Superfund activities. These prograns differ from State
to State in terns of the pollutants and sources regul ated and the safe levels
adopted.® An RPM nust coordinate with the appropriate State agency and with the
Regi onal Air/ Superfund Coordinator to identify these potential State ARARs.

Many States control toxic air pollutants through the inposition of
t echnol ogy- based standards and then deterni ne whether residual enissions exceed
State standards. Other States control toxic air pollutants by conparing em ssions
Wi th acceptabl e anbi ent concentrations; that is, the concentration of the toxic
pollutant is estinmated, by nodeling, at a receptor, usually at the fenceline of
the source, and conpared with the “acceptable limt.” The definition of an
“acceptable |linmt” varies a good deal from State to State. Many States establish
acceptable Iimts by applying a correction factor to occupational standards,
i.e., threshold limt values (TLV). These correction factors vary from1/10 to
1/ 420.

O her States regul ate carcinogens using risk assessnent principles. For
exanple, a State law nmay require that the risk to the nobst exposed individual in
any popul ati on exposed to a carcinogen (for an assuned 70-year |ifetinme) cannot
exceed 1 x 10-° excess cancer risk.

A typical State air toxics programw ll require a source to do the
fol | owi ng:

e ldentify pollutants of concern by conparing anticipated
em ssions with the State air toxics list;

« Estinmate emi ssions of toxic air pollutants using
procedures approved by the State;

 Estinmate off-site concentrations, nornmally by air quality
nodel i ng procedures approved by EPA or the State;

9 Except where NESHAPs have been adopted, there are no Federal or CAA-
rel ated requirenents on the State control of toxic air pollutants. EPA's role is
currently to provide information, for exanple, through the National Air Toxics
Informati on Cl eari nghouse (NATICH), the Air Toxics Control Technol ogy Center (the
CTC Hotline nunmber is (919) 541-0800), and the Air Ri sk Information Support
Center (the Air Risk Hotline nunmber is (919) 541-0888). NATICH is a conputerized
data base that contains information from Federal, State, and |ocal agencies, as
wel | as research information from EPA and ot her organizations. The information in
NATI CH i s organi zed according to agency, pollutant, and em ssions source. For
nore information, contact the Pollutant Assessment Branch, Research Triangle
Park, North Carolina, at (919) 541-0850
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e Conpare off-site concentrations to perm ssible State
| evel s; and

* Require additional controls (beyond what woul d ot herw se
be required) if a new source is likely to exceed the
State limts.

2.4 COORDI NATI ON BETWEEN CERCLA AND Al R PROGRAM OFFI CES FOR REMEDI AL _ACTI VI TI ES
CONDUCTED ON SI TE

Remedi al Project Managers are responsible for identifying and conplying
wi th ARARs when proposed renedial actions could result in air em ssions. In order
to do so correctly and in a tinmely nmanner, each EPA Regi on should establish
procedures, protocols, or nenoranda of understanding that, while not recreating
the adm ni strative and procedural aspects of a permt, ensure early and
conti nuous cooperation and coordinati on between the Regional Superfund and Air
Program of fices. An Air/ Superfund coordinator fromthe Air Program office has
been designated in each Region to facilitate cooperation and coordi nati on between
the Superfund and Air Program offices. Mreover, State Superfund and State Air
Program of fices may be involved where there is a State-lead action or where the
State has been del egated new source air permtting authority. Coordi nati on anong
all appropriate program offices should be established to ensure early invol venent
and identification of information requirenents for expeditious renedi ati on of
particul ar sites. The Regional Superfund and Air Program offices should maintain
their involvenent in all actions.

It is expected that nost renedial air field studies and engi neering
assessnents will be perforned by Superfund contractors under the direction of the
RPM in coordination with the appropriate Regional and State Air Programs. The Air
Program of fi ces’ experience in applying standards of control under the CAAto
i ndustrial new sources is a valuable resource for Superfund. Air Program offices
can help ensure that Superfund site decisions involving air pollution issues are
consistent with Air Program ARARs. The Air Program offices can al so revi ew and
comment on Superfund work plans, site investigations, and cl eanup studies, and
can al so be called upon to performspecial site field evaluations during renoval
and pre-renmedial actions. Air Programoffices may also play a critical role in
the sel ection of nethodol ogi es and assunptions for risk assessnent. In sone
speci al circunstances, Air Program staff may provi de assistance to Superfund
contractors by consulting in areas such as air nodeling, nonitoring, and the use
and effectiveness of air pollution control devices. Superfund staff should
consult with their Air Programcounterparts early in the planning process to
facilitate this cooperative effort.

Anot her source of information regarding control technologies is the Contro
Technol ogy Center in Research Triangle Park, North Carolina (Hotline nunbers:
(919) 541-0800 and (FTS) 629-0800). The Control Technol ogy Center can provide
i nformati on regarding types of technol ogies (e.g., BACT and LAER) that have been
used previously to control various kinds of em ssions.
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CHAPTER 3

STANDARDS FOR TOXI CS AND PESTI Cl DES

3.0 TOXI C SUBSTANCES CONTROL ACT

Thi s chapter addresses CERCLA conpliance with requirenments under the Toxic
Substances Control Act (TSCA). TSCA authorizes EPA to establish regul ations
pertaining to the testing of chem cal substances and m xtures, premanufacture
notification for new chem cal substances or significant new uses of existing
subst ances, control of chemi cal substances or m xtures that pose an i mi nent
hazard, and record keeping and reporting requirenents. OF these, the regul ations
control I ing hazardous chenmicals are potential ARARs for CERCLA actions. Pursuant
to TSCA 86, EPA has published regul ations pertaining to polychlorinated biphenyls
(PCBs), fully hal ogenated chl orofl uoroal kanes (prohibited for aerosol propellant
uses subject to TSCA), and asbestos (40 CFR Parts 761, 762, and 763,
respectively). Requirenments for PCBs will be discussed in this chapter. Asbestos
renoval requirenents are addressed in Part |1, Chapter 2, Section 2.1.2.1
(asbest os NESHAPs) .

Background | nformati on on Rul eneki ng Under TSCA

Section 6 of TSCA requires EPA to pronul gate regul ati ons when there is a
reasonabl e basis to conclude that a chem cal substance or m xture (chem cal)

presents or will present an unreasonable risk of injury to hunan health or the
environnent. A denpnstration that a chemical will present an unreasonable risk is
made on the basis of a qualitative or quantitative risk assessnment, which

eval uates the likelihood that the chemical will cause adverse effects either to

human health or the environnment.

Cheni cal s revi ewed under TSCA 86 include chenicals that are listed on the
TSCA 88(b) inventory and chemicals for which data has been submitted to EPA under
TSCA 88(e), under a mandatory reporting rule, or fromthe National Toxicol ogy
Program the TSCA 85 New Chem cals Program the TSCA 84 Test Rules Program or
ot her sources. Fromthe thousands of chem cals reviewed each year, candi dates are
sel ected for further review based on their potential to cause serious,
I ong-lasting, or irreversible harmto hunman health or the environnent, e.g.
chemi cals that are carcinogenic, mutagenic, or teratogenic, or that cause chronic
toxicity, behavioral disorders, cunmulative or synergistic effects, or
envi ronnental toxicity.

The risk assessnent devel oped for a chenmical that undergoes detail ed review
is used to determ ne whether EPA should regulate activities involving the use of
the chemical or whether the chem cal should be referred to another agency (e.g.
OSHA, CPSC) for regulation. Wth respect to Superfund cleanup actions, the risk
nunbers generated under TSCA will be included within the “to be considered”
category and may be used when devel oping a protective renedy (see Part |, Chapter
1, Section 1.4). The Ofice of Toxic Substances periodically updates the |ist of
ri sk assessnents.
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3.0.1 PCB Requirenents!?

3.0.1.1 TSCA Disposal Requirenents

TSCA requirenents will be applicable when disposal of material contan nated
with PCBs at concentrations of 50 ppmor greater occurs after February 17,
1978. 23 TSCA requirenents for disposal of PCB-contani nated wastes vary accordi ng
to the physical state (liquid, non-liquid, or articles and concentration of PCBs
(40 CFR section 761.60).4 The following TSCA requirenents, listed by waste type
and concentration of PCBs, may be ARARs for treatnent and di sposal of waste
contam nated with PCBs:

Li quid Waste

e PCBs at concentrations of 500 ppm or greater nust be
di sposed of in a TSCA-approved incinerator (40 CFR
section 761.60(a)), or by a TSCA-approved alternative
di sposal nethod (section 761.60(e)).

* Any PCB dielectric fluid, regardless of its
concentration, mxed with any fluid containing 500 parts
per million (ppm or greater PCBs must be di sposed of in
a TSCA- approved incinerator (40 CFR section
761.30(a)(2)(iv)), or by a TSCA approved alternative
di sposal nethod (section 761.60(e)).

 Mneral oil dielectric fluid from PCB-cont am nat ed
el ectrical equiprment or other |iquids containing PCBs at
a concentration of 50 ppmor greater, but less than 500
ppm nust be di sposed of in either a TSCA-approved

! Further information on the Superfund approach to cleanup of sites
contam nated with PCBs is being docunented in the draft Gui dance and
Requl at ory Background on the Determ nation of Response Actions at Superfund
Sites with PCB Contam nation, which will be available as an OSVER Directive
when finalized.

2For CERCLA Fund- | ead actions, PCB-contam nated material is eval uated
based on the concentration at which the PCBs occur in the environnment. I|f,
under an enforcenent action, it is deternmined that the material was spilled by
an RP after the effective date of the TSCA regul ations, the material is
eval uated under TSCA as if the PCBs were in the formand at the concentration
of the material that was spilled.

8 TSCA requirenents may be relevant and appropriate regardl ess of the
date of disposal.

4“Disposal" under TSCA is used broadly and includes destruction and
landfilling actions.
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i ncinerator, a TSCA-approved chemical waste landfill (if
not ignitable), or a high efficiency boiler (40 CFR
section 761.60(a)(2) and (3)), or by a TSCA-approved
alternative disposal nmethod (section 761.60(e)).

Non- Li qui d Wast e

e Any non-liquid PCBs at concentrations of 50 ppm or
greater in the formof contam nated soil, rags, or other
debris shall be disposed of in a TSCA-approved
incinerator or in a TSCA-approved chem cal waste | andfi l
(40 CFR section 761.60(a)(4)), or by a TSCA-approved
alternative disposal nmethod (section 761.60(e)).

e Al dredged materials and runici pal sewage treatnent
sl udges that contain PCBs at concentrations of 50 ppm or
greater shall be disposed of in a TSCA-approved
i ncinerator or a TSCA-approved chenical waste landfill,
or by a nmethod approved by the appropriate Regi ona
Administrator if it can be shown that disposal in an
i ncinerator or chem cal waste landfill is not reasonable
or appropriate and that an alternate disposal nmethod will
provi de adequate protection to human health and the
envi ronnent (40 CFR section 761.60(a)(5)).

Articles

e PCB Transformers (500 ppm PCBs or greater) nmmy be
di sposed of in a TSCA-approved incinerator or drained,
flushed with a solvent, drained again, and placed in a
TSCA- approved chem cal waste landfill (40 CFR section
761.60(b)(1)(i)), or by a TSCA-approved alternative
di sposal manner (section 761.60(e)). The drained |iquids
nmust be incinerated in an incinerator that conplies with
section 761.70.

e Oher PCB Articles (500 ppm PCBs or greater) including
el ectric notors, punps, and pipes, may be di sposed of in
a TSCA- approved incinerator or drained and placed in a
TSCA- approved chemi cal waste landfill (40 CFR section
761.60(b)(5)(i)), or by a TSCA-approved alternative
di sposal manner (section 761.60(e)). The drained |iquids
nmust be incinerated in an incinerator that conplies with
section 761.70.
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e O her PCB-Contam nated Articles (between 50 and 500 ppm
PCBs) must be disposed of by draining free-flowing liquid
and disposing of liquid in accordance with 40 CFR
sections 761.60(a)(2) or (3) (see nethods for disposal of
liquids described above). The di sposal of the drained
article is not regulated (40 CFR section
761.60(b)(5)(ii)).

« PCB-Contam nated El ectrical Equi pnment (except capacitors)
i ncluding transfornmers, circuit breakers, reclosers,
vol tage regul ators, switches, electromagnets, and cables
(50-499 ppm PCBs) nust be drained. The di sposal of
dr ai ned equi pnment is not regulated (40 CFR section
761.60(b) (4)).

e PCB Small Capacitors (often found in fluorescent |ight
bal |l asts) may be di sposed of as nunicipal solid waste (40
CFR section 761.60(b)(2)(ii)), except that those owned by
a capacitor manufacturer nmust be sent either to a TSCA
approved incinerator or a TSCA-approved chem cal waste
landfill (40 CFR section 761.60(b)(2)(iv) and (v)).

e Large High or Low Voltage Capacitors (500 ppm PCBs or
greater) nust be di sposed of in an approved i ncinerator
(40 CFR section 761.60(b)(2)(iii)(B) and (v)), or by a
TSCA approved alternative di sposal manner (section
761.60(e)).

e PCB hydraulic machi nes, such as hydraulic die casting
machi nes (50-999 ppm PCBs) may be di sposed of as
nmuni ci pal solid waste after they are drained. If the PCB
liquid contains 1000 ppm PCBs or greater, the hydraulic
machi ne must be flushed with a solvent containing |ess
than 50 ppm PCBs (40 CFR section 761.60(b)(3)). The
sol vent nust be disposed of in an incinerator that
conplies with section 761.70.

e PCB Containers with concentrations of 500 ppm PCBs or
greater, unless decontam nated by flushing three tines
with a solvent of |ess than 50 ppm PCBs, nust be disposed
of in TSCA-approved incinerator or, if first drained, in
a TSCA- approved chemical waste landfill (40 CFR section
761.60(c)), or by a TSCA-approved alternative disposa
manner (section 761.60(e)). The drai ned
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liquid nust be disposed of in an incinerator that
conplies with section 761.70.

e PCB Containers with concentrations of |ess than 500 ppm
PCBs nust be thoroughly drained and the drained liquid
nmust be di sposed of in accordance with 40 CM sections
761.60(a)(2) or (3).

The regul ations further specify requirenents that the incinerator (40
CFR section 761.70), chem cal waste landfill (40 CFR section 761.75), or other
di sposal nethod (40 CFR section 761.60(a)(5)(iii)) nust achieve for each of
the PCB types described above. In addition, the regulation states that
machi nery that cones in direct contact with PCBs is considered contam nated
and nust be di sposed of by an approved nethod (40 CFR section 761.60(b)).

Under section 761.60(e), an alternative nethod of destroying PCBs nmay be
used if it denonstrates a | evel of performance equivalent to incineration and
the alternative nethod has been approved by the Regi onal Adm nistrator or the
Director of the Exposure Evaluation Division, Ofice of Toxic Substances.

Al t hough the on-site disposal of PCBs froma Superfund site does not
require a TSCA permt, substantive requirenents of all applicable or relevant
and appropriate Federal and State (if nore stringent than Federal) standards,
regul ations, criteria, or limtations for PCB di sposal nust be net. That is,
the destruction and renoval efficiency of PCBs by on-site incineration nust be
99. 9999 percent and the ash nust contain |less than 2 ppm PCBs. HCL em ssions
nmust be limted to 4 pounds per hour, or, if greater than 4 pounds per hour
the em ssions nust not be greater than 1 percent of the HCL entering the
pollution control device. For alternative nethods of disposal pursuant to 40
CFR section 761.60(e), if chemi cal destruction or separation of the PCBs from
the soil is carried out, the destruction/separation of the PCBs nust result in
soil containing |ess than 2 ppm PCBs to ensure equival ence to a PCB
incinerator. All chem cal destruction or separation nmust occur on site and
achieve the less-than-2 ppmlevel. If the material containing the PCBs is
shi pped off site for disposal, it nust be sent to a TSCA-pernmitted PCB
di sposal facility.

3.0.1.2 Storage for Disposa

The substantive portions of the PCB storage requirenments nmay be ARARs
for on-site storage of PCBs prior to disposal. The regulations (40 CFR section
761. 65) specify that PCBs and PCB Itens (e.g., equipnment) at concentrations of
50 ppm or greater nust be disposed of within one year after being placed in
storage for disposal. The regul ations also include structural requirenments for
facilities used for the storage of PCBs and PCB Itens, requirenents for the
containers used to store PCBs, the requirement to prepare and inplement a
Spill Prevention Control and Counterneasure (SPCC) Plan, and the requirenent
to check all PCB articles and containers for |eaks at |east once every 30
days, and other requirenents. The requirenent to prepare an SPCC Plan is an
adm nistrative requirenent and, therefore, not an ARAR, substantive
requi renents of the SPCC regul ati ons which may be ARARs are, for exanple,
building retaining walls to contain spills.
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3.0.1.3 PCB Spill C eanup Policy

Under 40 CFR section 761.60(d), EPA defines inproper disposal of PCBs as
intentional (as well as unintentional) spills, |eaks, and other uncontrolled
di scharges of PCBs at concentrations of 50 ppmor greater. PCB spills include
spills, |eaks, or other uncontrolled discharges where the release results in
any quantity of PCBs running off or about to run off the surface of the
equi pnment or other PCB source, as well as the contanination resulting from
these rel eases. Wth the exception of the requirenent for tinely cleanup,
requl atory requirenments for the cleanup of PCB spills have never been
est abl i shed.

However, EPA recently published a nationwide TSCA PCB spill cleanup
policy (52 ER 10688, April 2, 1987; 40 CFR Part 61, Subpart G . The
requi rements under 40 CFR Part 61, Subpart G while not potential ARARs, are
TIBCs for CERCLA actions, particularly with respect to cleanup of soils

contaminated with PCBs. The policy establishes guidelines for spill cleanups
that, if followed, will mnimze the need for the Agency to take enforcenent
action for illegal disposal. This policy applies to the cleanup of spills

occurring after May 4, 1987 (the effective date of the policy) resulting from
the rel ease of materials containing PCBs at concentrations of 50 ppm or
greater. Spills that occurred before May 4, 1987, are to be decontaminated in
accordance with the existing Regional standards.® The policy is based on EPA s
eval uation of the potential routes of exposure and potential risks associated
with common PCB spills.

The policy requires the party responsible for the spill to clean up PCBs
to different |evels depending upon spill |ocation, the potential for exposure
to residual PCBs remmining after cleanup, the concentration of PCBs initially
spilled, and the nature and size of the population potentially at risk of
exposure. Thus, the policy applies the npst stringent requirenments for PCB
spill cleanup to areas where there is a greater potential for human exposure
to spilled PCBs.

The cl eanup standards described in the policy cover the foll ow ng spil
situations:®

e Low concentration spills that involve less than 1 pound
PCBs by weight (40 CFR section 761.125(bhb).
“Low-concentration” neans PCB materials that are tested
and found to contain | ess than 500 ppm PCBs or those
PCB- cont am nated materials that

SPolicies for the cl eanup of PCB spills have been established by each
EPA Regional O fice, and provide general guidelines to be applied on a

case- by-case basis for specific spill situations.

6 Addi ti onal requi rements for cleanup of indoor surfaces may be TBCs for
CFRCLA actions involving i ndoor PCB contam nation (40 CFR section 761.125).
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EPA assumes to be at concentrations bel ow 500 ppm The
policy States that:

-- Solid surfaces should be doubl e washed/rinsed; and

-- Al soil within the spill area, plus a 1-foot buffer
shoul d be excavated, and the ground restored to its
original configuration by backfilling with clean soi

(i.e., soil containing less than 1 ppm PCBs).

» High-concentration spills and | owconcentration spills
involving 1 pound or nore PCBs by weight.
“Hi gh-concentration” nmeans PCB materials that contain 500
ppm or greater PCBs, or those materials that EPA assunes
contain 500 ppmor greater PCBs in the absence of
testing. The policy describes actions that shoul d be
taken i mediately (within 24 hours) including restricting
the area, recording and docunenting the area of visible
contamination, and initiating cleanup and renoval of al
visible traces of contam nation. The policy then
descri bes cl eanup standards dependi ng upon the | ocation
of the spill:

-- Qutdoor electrical substations. Contam nated solid
surfaces will be cleaned to a PCB concentrati on of 100
m crograns/ 100 square centineters. Soil contam nated
by the spill will be cleaned either to 25 or 50 ppm
PCBs by wei ght provided that a | abel or notice is
visibly placed in the area.

-- Oher restricted access areas. These are areas other
than electrical substations that are at least 0.1
kil ometer away from residential/comercial areas, and
to which access is limted by man-nade barriers (e.g.
fences and walls) or substantially |imted by
naturally occurring barriers such as nountains,
cliffs, or rough terrain. The policy describes cleanup
standards for surfaces contam nated with PCBs and
further states that soil contam nated by the spil
will be cleaned to 25 ppm PCBs by wei ght.

-- Nonrestricted access areas. These are areas other than
out door electrical substations and other restricted
access locations, i.e., residential/ comercial areas
and unrestricted access rural areas.
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The policy sets forth standards for cleanup of surfaces and vault
areas. Also, the policy states that soil contam nated by the spil
wi |l be decontam nated to 10 ppm PCBs by wei ght provided that the

soil is excavated to a m ni num depth of 10 inches, a 10-inch cap
of clean soil (less than 1 ppm PCBs) is put on, and the site is
restored.

e Spills at sites warranting additional cleanup. The policy states that
in exceptional spill situations, site-specific risk factors may
warrant additional cleanup to nore stringent nunerica
decont ani nation | evels. For exanple, even after cleanup to the
standards specified in the policy, site-specific characteristics such
as short depth to ground water, type of soil, or the presence of a
shal l ow wel | nmay pose an exceptionally high potential for
ground-wat er contam nation by PCBs. Therefore, the policy provides
that the Regional Adnministrator nmay require additional cleanup to
prevent unreasonable risk. The RPM should sinmlarly consider whether
addi ti onal cleanup (beyond the policy’s nunerical standards) is
necessary in order for the Superfund action to be protective of human
heal th and the environnent.

e Spill situation excluded under the policy. The policy is intended to
cover typical PCB spill situations involving the Iinmted rel ease of
PCBs during the course of EPA-authorized activities such as the use
of electrical equipnment, the servicing of electrical equipnent, and
the storage of PCBs for disposal. Other spill situations are not
considered “typical.” Therefore, the policy provides that the
nuneri cal cleanup standards descri bed above are not to be applied
automatically to non-typical spills directly into:

-- Surface water;

-- Drinking water;

-- Sewers;

-- Grazing lands; and

-- Veget abl e gardens.
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For such PCB spills, imediate practicable
cont ai nnent action nust be taken to prevent
further contam nation, the appropriate Regi ona

O fice nmust be notified, and cl eanup nust achieve
the standards set by the Regional Ofice. The
standards are set on a case-by-case basis.

3.0.1. 4 RCRA Land Di sposal Restrictions

Li qui d hazardous wastes contai ning PCBs at concentrations greater than
or equal to 50 ppm are addressed by RCRA under the California List Wastes | and
di sposal restrictions, pronulgated July 8, 1987.

Under 40 CFR section 268.42(a)(1), liquid hazardous wastes containing
PCBs at concentrations greater than or equal to 50 ppm but |ess than 500 ppm
must be incinerated in a facility neeting the requirenents of 40 CFR section
761.70 or burned in a high efficiency boiler neeting the requirenents of 40
CFR section 761. 60.

40 CFR section 268.42(a)(1) also specifies that |iquid hazardous wastes
contai ning PCBs at concentrations greater than or equal to 500 ppm nust be
incinerated in accordance with the technical requirenments of 40 CFR section
761. 70.

PCBs al so are hal ogenated organi ¢ conpounds (HOCs) and may be regul at ed,
in either liquid or solid form under the HOC California List Wastes | and
di sposal restrictions.” If HOC wastes are m xed with a RCRA-Iisted or
characteristic waste and the total concentration of HOCs is equal to or
greater than 1,000 ng/ kg, 40 CFR section 269.42(a)(2) requires that the wastes
be incinerated in accordance with the requirenments of Part 264, Subpart O or
Part 265, Subpart O, or treated in boilers or industrial furnaces in
accordance with applicable regulatory standards.?

Thermal treatnment under 40 CFR section 761.70, if perforned on site,
nmust al so be in conpliance with substantive portions of applicable or rel evant
and appropriate requirenents in Parts 264, 265, and 266. Subpart O of 40 CFR
Part 264 specifies requirements for the incineration of hazardous wastes at
perm tted hazardous waste facilities, including requirenents relating to waste
anal ysis, performance standards, operation, and nonitoring.

Subpart O of 40 CFR Part 265 specifies simlar requirenments for the
i ncineration of hazardous wastes at interimstatus facilities. In addition
Subpart P establishes requirenents for other nethods of thermal treatnent,
i ncludi ng those requirenents relating to general operations, waste anal ysis,
nmoni toring, closure, and open burning.

"The HOC constituents are listed in Appendix Il to 40 CFR Part 268.

8Except for diluted HOC wastewaters containing between 1,000 and 10, 000 ng/l,
whi ch nust only be treated to a concentration of |less than 1,000 ng/l before

| and di sposal
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Subpart D of 40 CFR Part 266 specifies requirements for the incineration
of hazardous wastes for energy recovery, including standards applicable to
burners of hazardous waste fuel

Al ternative treatment methods (40 CFR section 268.42(b)) may be used if
the treatnent nethod can be shown to achieve a nmeasure of performance

equi val ent to nmethods specified in paragraph (a).

This rule specifies stricter standards for a subset of the PCB wastes

covered by TSCA -- liquid wastes containing PCBs at concentrati ons between 50
and 500 ppmthat also contain RCRA |isted or characteristic wastes. \Where TSCA
woul d al | ow di sposal of these wastes in a landfill neeting specifications of

40 CFR section 761.75, RCRA requires thermal treatment in an incinerator or
hi gh efficiency boiler or an equivalent alternate treatnent.

3.1 FEDERAL | NSECTI Cl DE, FUNGI Cl DE, AND RODENTI Cl DE ACT

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)
aut horizes EPA to regul ate the sale, distribution, and use of all pesticide
products in the United States. EPA acconplishes this through a product
licensing or registration process that includes reregistration of products and
Speci al Revi ew of pesticides that appear to pose health or safety concerns. A
vital part of the pesticide registration process is EPA approval of product
| abeling. Under FIFRA, the label is the law -- use of a registered pesticide
product in a manner inconsistent with its |abeling (including disposal) is a
viol ation of the Act.

To ensure proper use of pesticides that are especially toxic or pose
particul ar health or environnmental hazards, EPA restricts the use of such
products to trained, certified pesticide applicators. Products found to pose
ri sks that outweigh their benefits may be suspended or cancelled by EPA. Al
FI FRA provi sions are enforced by a conpliance nonitoring programthat is
carried out by States, often under cooperative agreenments wi th EPA.

Under FI FRA 819, EPA has the authority to issue procedures and
regul ations for the disposal and storage of excess pesticides and pesticide
cont ai ners. EPA has published procedures for disposal and storage in 40 CFR
Part 165, Subpart C. These procedures are reconmended for all pesticide
storage and di sposal activities, but are mandatory for any storage or disposa
activities undertaken by the Agency. However, in 1988, FIFRA was substantially
anended to expand its authority over storage and di sposal of pesticides and
pesticide containers. In particular, the 1988 amendnents explicitly provide
for the enforceability of regulations issued under FIFRA 819. Consistent with
this mandate, revised regulations for the storage and di sposal of pesticide
products and containers are currently under devel opnent. Since the current
Subpart C contains nonbinding recomrendations, at this tine these procedures
are not potential ARARs for Superfund cl eanup actions but should be considered
when devel oping a protective renedy.
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Labels are required for all registered pesticide products and generally
i nclude storage and di sposal statenents. These statements are tailored to
reflect the toxicity of the product and type of use pattern and user involved
(for exanple, the household user as opposed to the commercial or industria
user). It is unlawful for the user to dispose of a pesticide product or its
container in a manner inconsistent with its label instructions. Simlarly, it
is unlawful to violate a cancellation or suspension order, which nay contain
speci fic storage or disposal provisions. At a Superfund site, however, the
di sposal |abeling on a pesticide may provide useful information but conpliance
with the labeling directions nay not be an applicable requirenent since at
that point in tine the pesticide nay not be considered a pesticide product; it
may be considered a RCRA waste (see Section 3.1.1.3).

In addition to the | abeling requirements for the use, storage, and
di sposal of all registered pesticide products, EPA has pronul gated tol erance
| evel s for pesticides and pesticide residues in or on raw agricultura
commodities under authority of the Federal Food, Drug, and Cosnetic Act (see
40 CFR Part 180. These tolerance levels are potential ARARs for sites at which
agricultural commodities and wildlife are obtained for consunption.

3.1.1 FIFRA Requirenents

The foll owi ng procedures and manual s are not potential ARARs, but
may be considered in devel oping a protective renedy.

3.1.1.1 Procedures Not Recommended for Di sposal (40 CFR section
165.7)

The current FIFRA regul ations recommend that pesticides, pesticide
cont ai ners, or pesticide container residue should not be stored or disposed
of :

1 In a manner inconsistent with its |abel or |abeling;

So as to cause or allow open dunping of pesticides or
pestici de contai ners;

So as to cause or allow open burning of pesticides or
pesticide containers, except small quantities of certain
containers in areas where allowed by State and | oca
regul ati ons;

So as to cause or allow water dunping or ocean dunping of
pesticides or pesticide containers except in conformance with
regul ati ons devel oped under the National Mrine Protection
Research and Sanctuaries Act and the Cl ean Water Act (see
Part |, Chapter 3);

So as to violate any applicable Federal or State pollution
control standard; and
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I So as to violate any applicable provision of FIFRA

3.1.1.2 Procedures Recommended for the Disposal of Pesticides (40 CFR
section 165. 8)

FI FRA regul ati ons recomrend the foll owi ng procedures for the disposal of
certain groups of pesticides:

Organi c _pesticides (except organic nmercury, |ead,
cadmium and arsenic). The preferred nethod of

di sposal is incineration in a pesticide incinerator at
the specified or other tenperature/dwell tine

conmbi nation that will cause conplete destruction of
the pesticide. Any liquid, sludges, or solid residues
shoul d be di sposed of in accordance w th applicable
Federal, State, and local laws. If appropriate
incineration facilities are not avail able, other

nmet hods to be considered include burial in a specially
designated landfill, chem cal nethods, or wel
injection.® The regul ations caution that the inpact of
these alternatives is not well known in all cases and
that they should be used only with specific guidance.
I f adequate procedures are not avail able, tenporary
storage of pesticides for disposal should be
under t aken.

Met al | 0-organi c pesticides (except organic nmercury,
lead, cadmium or arsenic conpounds). The regul ations
recommend subj ecting these conpounds to an appropriate
chem cal or physical treatnent to recover the heavy
netal s before incineration. Oher disposa
alternatives, if treatment and incineration are not
avail able, are burial in a landfill, chem ca
degradation, or well injection. These alternatives are
subj ect to the same cautions descri bed above for the
di sposal alternatives for organic pesticides.

Organic nmercury, lead, cadmum arsenic, and al
inorganic pesticides. The regul ati ons recomend t hat
chem cal deactivation be used to convert these
pestici des to non-hazardous conpounds and to recover
the heavy netal resources. Chenica

®The environnmental inpact of the soil injection nethod (i.e., burial in a
specifically designated landfill) has not been clearly defined and should be
undertaken only with specific guidance. It is recommended that such gui dance
be requested fromthe Regional Administrator in the Region where the nateria
wi |l be disposed of prior to undertaking disposal by this nethod
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deactivation is not currently available for al
pesticides. |If chem cal deactivation is not

avail abl e, these pesticides should be encapsul at ed
and buried in a specially designated landfill. |f
neither option is available, the pesticides should
be placed in suitable containers and tenporarily
stored until adequate disposal facilities or
procedures are avail abl e.

40 CFR Part 165, Subpart G al so provi des reconmended procedures for the
di sposal of pesticide containers and residues (40 CFR section 165.9) and the
storage of pesticides and pesticide containers (40 CFR section 165.10).
Consistent with the 1988 anendnents of FIFRA, revised regul ati ons covering
these materials are currently under devel opnent.

3.1.1.3 Pesticide Control Under Oher Statutes

Requi renents under the Clean Water Act (CWA) and RCRA are potentia

ARARs for the disposal of pesticides. Because sone pesticides are regul ated as
toxi c pollutants under the CWA, effluent |imtations or prohibitions regarding
the di scharge of pesticides to surface waters are potential ARARs (see Part |
Chapter 3). Further, some discarded or off-specification pesticides are |isted
as a hazardous waste and sone nmy potentially be hazardous by characteristic
(40 CFR section 261.24), and therefore subject to regulation under Subtitle C
of RCRA, (40 CFR sections 261.33(e) and (f)) (see Part |, Chapter 2).

3.1.1. 4 O her _Manual s

The foll owi ng technical manuals nmay provide useful infornmation
regardi ng pesticides, e.g., toxicity, solubility:

| The Degradation of Selected Pesticides in
Soil: A Review of the Published Literature,
Muni ci pal Envi ronnental Research Laboratory
(August 1977), EPA-600/9-77-022.

Farm Cheni cal s Handbook (updated yearly).

Crop Protection Chemicals, Ed. by L. Fowden,
Royal Society of London (1981).

10"Encapsulate" means to seal a pesticide, and its container, if
appropriate, in an inpervious container made of plastic, glass, or other
suitable material which will not be chenically degraded by the contents. This
contai ner then should be sealed within a durable container nade from steel
pl astic, concrete, or other suitable material of sufficient thickness and
strength to resist physical damage during and subsequent to burial or storage
(40 CFR Part 165, Subpart A).
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CHAPTER 4

OTHER RESOURCE PROTECTI ON STATUTES

4.0 OVERVI EW

The | aws addressed in the follow ng sections contain consultation
docunent ati on, and reporting requirenments that nust be conplied with for off
site remedial actions,! and that are strongly recommended to ensure that on-
site remedial activities conply with the substantive ARARs. \Wile EPA
interprets CERCLA 8121(e) to exenpt |ead agencies from obtaining Federal
State, or local permits (or docunents simlar to permts) or from conplying
with the adm nistrative requirenents for on-site renedial activities, it is
strongly recommended that | ead agenci es, neverthel ess, consult as specified
wi th adm nistering agencies for on-site actions. The adm nistering agencies
have the expertise to determne the inpacts of a renedial action on particular
aspects of the environnent and what steps should be taken to avoid and
nmtigate adverse inpacts.

The National Environnental Policy Act (NEPA) Conpliance staffs at
Headquarters in the O fice of Federal Activities (OFA) and in the Regions (a
list of Regional NEPA coordinators is available from OFA) can assi st project
officers in nmeeting the substantive requirenents of these laws and in carrying
out consultation through contacts in other agencies. RPMs are advised to
contact the NEPA Conpliance staff early in the planning process of a renedial
action. In addition to such site-specific coordination, Regions should
establish procedures, protocols, or nmenoranda of understanding that, while not
recreating the adnministrative aspects of the consultation or review process,
ensure cooperation and coordi nati on between the Regi onal Superfund and NEPA
staffs, and between the Regional staff and the appropriate Federal agencies.
Mor eover, State Superfund and other State program staff should be invol ved
where there is a State-lead action or where State ARARs are under
consi deration. Coordination anong all appropriate offices should be
est abl i shed.

The | aws described in this section apply to activities conducted by
Federal agencies or with Federal assistance. EPA interprets the CERCLA §121
requi renent to neet ARARs as applicable to all renedial activities undertaken
pursuant to CERCLA 88104, 106, and 122. Therefore, the ARARs described in this
chapter nust be conplied with by the | ead agency (EPA, State, or other

! CERCLA 8121(d)(3) states that off-site transfer of CERCLA wastes shal
only be transferred to facilities that are in conpliance with applicable
Federal |aw. RCRA requires permtted hazardous waste facilities to conply with
t he Endangered Species Act and the National Historic Preservation Act, as wel
as other environnental statutes. Therefore, treatnent or disposal of CERCLA
wastes at a RCRA pernmitted facility does not require separate conpliance
efforts because the RCRA pernit process will have ensured the facility's
conpliance with these | aws.
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Federal agency), including CERCLA actions conducted by responsible parties
under the direction of a | ead agency.?

4.1 NATI ONAL HI STORI C PRESERVATI ON ACT

Pursuant to 8106 and 8§110(f) of the National Historic Preservation Act
(NHPA) , 2 as anended, CERCLA renedial actions are required to take into account
the effects of renedial activities on any historic properties included on or
eligible for inclusion on the National Register of Historic Places.* For
purposes of this chapter, historic properties are referred to as cultura
resources. The National Register is a listing of districts, sites, buildings,
structures, and objects that are significant in American history,
architecture, archeol ogy, engineering, and culture.

The first step toward substantive conpliance with the NHPA is to
identify cultural resources included on (or eligible for inclusion on, based
on criteria described in Section 4.1.1) the National Register that are |ocated
in or near the area under study in the RI. Cultural resource surveys are
usually carried out to help in the identification of previously undocunented
resources. The second step is to identify the possible effects of proposed
renmedi al activities on such resources. If the activity will have an effect on
such resources, the | ead agency mnmust exam ne whether feasible alternatives
exi st that would avoid such effects. If an effect cannot reasonably be
avoi ded, neasures shall be taken to mnimze or mtigate the potentia
effects.

If, at any point, the conclusion is reached that cultural resources are

not present or will not be affected. no further investigation i S necessary
(see Exhibit 4-1).

2 The phrase, "lead agency," is used throughout this chapter to identify
the "actor' taking steps to ensure conpliance with requirenments descri bed
here. At any given site or step in the process, the "actor' may be EPA, the
State, a Federal agency renediating a site at a Federal facility, or a
responsi bl e party. However, EPA retains sole responsibility for sone
activities and is ultimtely responsible for ensuring conpliance, whether as
the | ead agency or in an oversight or concurrence role.

3 16 USC 88470 et. seq., and its inplenenting regul ation
(36 CFR Part 800).

4 The Historic Sites Act of 1935, Executive Order 11593, the
Presi dential Menorandum "Environnental Quality and Water Resources
Management," and 36 CFR Part 800 "Protection of H storic and Cultura
Properties" are not discussed separately here, but are relevant to the
hi storic preservation process. Ot her statutes contain requirenents regarding
archeol ogi cal resources, e.g., the Archaeol ogical and Historic Preservation
Act of 1974 and the Archaeol ogi cal Resources Protection Act of 1979. The State
Hi storic Preservation Oficer (see footnote 5) can be consulted to assist in
deternm ni ng whether these requirenments apply.
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Exhibit 4-1

Cultural Resources Review Under NHPA and
Remedy Selection Under CERCLA

CERCLA/SARA
Project Phase

iRL1 Yes | Determine if cuitural resources No
survey is necessary I I

Stag'e A
survey

Further investigation
recommended?

Further Investigation
recommended?

RI/FS [ stage i
survey

Determine If there is National
Register eligibitity

KN e
RN
-

Evaluate
impacts

No
impact

ROD

Development/impiementation No further Federat cuitural
of mitigation measures resources review necessary
RD/RA

1 The Interagency Review Letter (IRL), formerly known as the A-95 Clearing
House Letter, is the scoping phase of the process.
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The regul ations inplementi ng NHPA 8106 describe the adm nistrative and
procedural requirenents that nmust be foll owed by Federal agencies. These
procedural requirenents include consultation and coordi nati on between the
Federal agency, a party undertaking a Federally assisted cleanup, the Advisory
Council on Historic Preservation (ACHP), the State Historic Preservation
Oficer (SHPO),® and other interested parties. For CERCLA actions, these
requi renents nust be conplied with for any part of the cleanup action that
takes place off site. (For exanple, if an access road is to be built off site
to carry out the proposed remedial action, the road's inmpact area should be
subject to a cultural resource survey.) Although adm nistrative and procedura
requi renents are not ARARs for on-site activities, adherence to these steps is
strongly recommended for cleanup actions that take place entirely on site
because of the effectiveness of these procedures in identifying cultural
resources and the expertise of the SHPO and the ACHP in these matters.

States often act as the | ead agency for CERCLA renedial actions. In such
cases, the responsibilities described in this section would be undertaken by
the State. However, NHPA regul ations require that Federal agencies retain the
responsibility for final decisions regarding the inpacts of remedial
activities on cultural resources. Therefore, in this section, |ead agency is
used whenever EPA or a State agency may act on cultural resource
identifications or "no effect" determ nations. Formal determ nations regarding
eligibility for the National Register, "no adverse effect" eval uations, and
consultation with the ACHP are reserved to EPA. These determ nations, however
shoul d be made by EPA with the assistance of the State.

This section of the guidance manual describes the criteria used in
determ ning whether a property is a cultural resource eligible for listing on
the National Register, and the site information needed to identify cultura
resources. Also described in this section is a recommended approach for
collecting the necessary information and determ ning within the remedy
sel ection process whether proposed renedial activities will affect cultural
resour ces.

4.1.1 Criteria for Eval uation

36 CFR section 60.4 identifies the criteria applied to eval uate whet her
cultural resources will be eligible for inclusion on the National Register
The evaluation is based in part upon the quality of significance in Anerican
hi story, architecture, archeol ogy, engineering, and culture that is present in
districts, sites, buildings, structures, and objects that possess integrity of
| ocation, design, setting, materials, workmanship, feeling, and association
and that:

5 The State Historic Preservation Officer is the official responsible
pursuant to 8101(b) (1) of the Act for administering the State historic
preservation programw thin each State or jurisdiction
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are associated with events that have made a significant contribution
to the broad patterns of our history;

are associated with the lives of persons significant in our past;

enbody the distinctive characteristics of a type, period, or method
of construction, or that represent the work of a naster, or that
possess high artistic values, or that represent a significant and
di sti ngui shable entity whose conponents may | ack individua

di stinction; or

have yi el ded, or nay be likely to yield, information inportant in
prehistory or history.

4.1.2 Needs Determ nation

The following factors are reviewed in order to determ ne whether a
Cultural Resource Survey (CRS) is necessary. This analysis should be conducted
prior to developing the RI/FS Wrkplan, with the recognition that varying
amounts of the following information will be available for each CERCLA site:

The type and scope of activity under prelimnary consideration

The nature and extent of the physical disruption likely to be
associated with the undert aking;

The environmental characteristics of the planning area;

The type of direct and indirect inpacts anticipated in the planning
ar ea;

The data gathered froma field inspection of the proposed planning
area, including photo-docunentation of any potential cultura
resources that nay be directly or indirectly inpacted; and

The recomrendati ons of the SHPO and ot her appropriate State agencies,
and State and local historic preservation groups, |ocal governnents,

I ndian Tribes, and other parties likely to have know edge of historic
properties in the area.

4.1.3 Cultural Resource Survey

A CRS is the category of activities necessary to identify cultura
resources within the project area and, where necessary, to develop the
information required to apply the National Register's criteria for evaluation
(see Section 4.1.1 above). The objective of the CRS is to devel op adequate
informati on to nake the substantive determ nations required by the NHPA A
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CRS is carried out by a professional archaeol ogi st/ historian, as defined by
Department of the Interior (DO) standards.®

4.1. 4 | npl enenti ng NHPA Requirenents during the CERCLA Cl eanup Action

The foll owi ng sections discuss how the steps in the CERCLA cl eanup
process provi de opportunities to develop the information and nake the
determ nati ons required under 8106 of the NHPA. Exhibit 4-1 illustrates that
these determ nations, as appropriate, may be included in the renmedy sel ection
process.

4.1.4.1 Renedial Investigation/Feasibility Study

1 The Workpl an

Shoul d there be a need for a CRS (see Section 4.1.2 above), then the
requi renents for the CRS can be incorporated into the RI/FS Workplan. Mst of
the information for a CRS will be devel oped during the RI/FS. The CRS process
is a staged investigation, narrowing in focus when specific resources are
identified. The RI/FS Workplan may i nclude a scope of work and schedule for a
Stage | (A&B) Site Recognition survey and allow for scheduling of a Stage |
Site Definition and Eval uation survey (described below), should it be
necessary.

Even at those sites where a CRS is undertaken, it will not be necessary
or appropriate to go through all of these steps at every CERCLA site in order
to achi eve conpliance with NHPA. The objective of these surveys is to have
i nformati on avail able regarding cultural resources at various decision points,
e.g., when renedial alternatives are discussed during the FS phase, and when
making eligibility, mtigation, and data recovery determ nati ons.

1 Stage | Survey

The Stage | survey is designed to deternmine the presence or absence of
cultural resources in the project's potential inpact area. The Stage | work
shoul d be conducted early during the planning activities for each project.
This allows the information derived fromthis work to be used in devel opi ng
and screening renedial alternatives to avoid or mnimze effects on
hi storical, architectural, archaeological or culturally significant
properties. For the purpose of this survey, the study area is the planning
area of the proposed project. To facilitate planning, the Stage |I survey may
be divided into two sequential units of study:

-- Stage | A: Literature Search and Sensitivity Study

Stage A is the initial |evel of survey and requires docunentary
research designed to identify any known or potential historical
architectural, archeological, culturally significant resources within the
project area. A

6 See Departnent of the Interior Standards and "Cuidelines on Archaeol ogy and
Hi storic Preservation," 48 ER 44716-42 (Septenber 29, 1983).
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primary objective of the study is to evaluate the sensitivity of the project
area for the presence of cultural resources; this information will be used to
guide the field investigation that follows. In carrying out the initia

search, sources at the State Historic Preservation Ofice, |ocal governnents,
universities, local libraries, nuseuns, historical societies, and other

i ndi vidual s or organizations with historical and cultural expertise can be
consul ted as appropriate. Indian Tribes and other appropriate parties nay al so
represent inportant sources of information. In addition, the nature and extent
of the proposed project is evaluated, an initial walk-over reconnai ssance and
surface inspection is conmpleted, and the effect of prior ground disturbance on
the probability of identifying cultural resources is assessed.

The Stage | A search should identify actual or potential cultura
resources and all properties that are eligible, listed, or being considered
for inclusion in the National Register within the project's area. To further
define the potential for unidentified resources, the Stage | A search should
i nclude synthesis of |and use patterns, and prehistoric and historic cultura
devel opnent of the project area. This information should provide the basis for
i dentifying zones of cultural resource sensitivity. This synthesis may be
particul arly useful when screening alternatives, analyzing indirect effects,
and deternmining the need for and scope of a Stage |IB survey. Areas where
substantial prior Iand nmodification is evident should be clearly identified.
It is appropriate to include materials (e.g., maps, photos, soil boring
| ogs)that support conclusions of the analysis. Further, the Stage IA
sensitivity study will result in recomendations for the subsequent Stage |IB
i nvestigation.

-- Stage | B: Field Investigation

A Stage IB field investigation can include subsurface testing, and is
recommended unl ess the presence or absence of resources can be determ ned by
di rect observation or by exanination of historical records and docunents.

Al t hough detail ed eval uation of specific resources is not carried out at this
level, it is necessary to record and describe the cultural resources,
including their location on the site, as fully as possible to aid in the
formul ati on of recomrendations for avoidance or further eval uation.

The final Stage IB report presents the results of the field
i nvestigation, including: a description of the survey design and net hodol ogy
(based on results of the Stage | A study); conplete records of soi
stratigraphy; and an artifact catal ogue characterizing the nature of the
di scoveries. As appropriate, this should include the identification, estinmated
data range, and quantity or weight of each artifact. The | ocations of al
field test units nust be accurately plotted on a project area map, with
| ocations of identified resources clearly defined. Photographs that illustrate
salient points of the survey are a necessary conmponent of the final report.
Det ai | ed recommendati ons and supporting rationale for additional investigation
nust be incorporated into the conclusions of the Stage IB report.
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- - Revi ew of Stage | Survey Findi ngs

The schedul e for the CRS should provide for |ead agency revi ew of the
Stage | survey results and sufficient opportunity for the conpletion of a

Stage Il survey, should one be necessary, before conpletion of the R
fieldwmrk. The lead agency will evaluate the Stage | survey results to
determine the need for, and refine the scope of, any Stage Il survey.

If all cultural resources identified through the Stage I A and/or Stage
I B surveys will not be affected by the proposed project, the survey process is
conplete. If cultural resources identified by these studies may be affected,
further evaluation may be required to deternine the potential eligibility of
the resources for inclusion in the National Register. The extent of additiona
cultural resource study may be reduced by project nodifications (e.g.
reali gnment or relocations) that avoid or mnimze potential effects.

! Stage |1 Survey: Site Definition and Eval uation

The Stage Il survey is a detailed evaluation of an identified cultura
resource(s) that may be affected by the renedial alternatives being
consi dered. Research is carried out on each identified resource to provide
adequate data to allow a deternmination of the resource's eligibility for
listing in the National Register (see next section). The Stage Il report
shoul d include, at a mininum information on boundaries, integrity, and
signi ficance of the resource(s), and evaluation of the effect of the proposed
project as well as any additional data necessary to evaluate eligibility.

The Stage Il survey results will provide the | ead agency with sufficient
information to determne both the effects and ways to avoid or reduce the
effects on any cultural resources. The data fromthe CRS should be
i ncorporated into the RI/FS environmental analysis, and the reports should be
appended to the docunent.

1 Determination of Eliqgibility

The | ead agency, in consultation with the SHPO, shall apply the criteria
for inclusion described in Section 4.1.1 above in order to determ ne whether a
cultural resource neets the criteria for inclusion on the National Register
If both the | ead agency and the SHPO agree, the |ead agency shoul d prepare
appropriate docunentation according to the DO regul ations (see 36 CFR Part
63). This docunmentation should include the SHPOs witten opinion regarding
eligibility. The | ead agency should transmt the docunentation to the Keeper
of the National Register. If a question exists or the | ead agency and t he SHPO
do not agree on eligibility, the docunentation should be forwarded to the
Keeper for a determ nation of eligibility.

! | npact Eval uation

After the appropriate CRS studi es have been acconplished, one of the
foll owi ng determ nati ons of the effect of the proposed renedial activities on
all National Register-listed and eligible resources identified in the project
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area of potential effects shall be made by the | ead agency in consultation
with the SHPO. An effect occurs when an undertaking nay alter characteristics
of the cultural resources that qualify it for inclusion in the Nationa

Regi ster.

-- Determ nation of no effect

If the |l ead agency, in consultation with the SHPO determ nes that the
undertaking will have no effect on National Register-listed resources or on
resources eligible for nom nation on the National Register, then no further
review i s necessary.

-- Deternination of no adverse effect

If there will be an effect on a resource which is listed or eligible for
listing on the National Register, the |ead agency, in consultation with the
SHPQO, shall determine the nature of the effect by applying the "Criteria of
Adverse Effect" (see next section). If a determi nation of no adverse effect is
made, the | ead agency shall prepare adequate docunentation for this
determ nation for submittal to the ACHP (36 CFR section 800.5(d)).

Ef fects of an undertaking that would ot herwi se be found to be adverse
may be considered to be not adverse when both the nature of the inpact is
limted and appropriate data recovery (see mitigation section below) is
i mpl emented (36 CFR section 800.9(c)). For exanple, a data recovery program
may be applied to an archaeol ogi cal site whose primary significance lies in
its ability to yield information inportant to history. This data recovery can
take the form of preserving the significant information by professiona
excavation, reporting, and curation of archaeol ogical materials.

-- Determ nation of adverse effect

An adverse effect is an effect on a historic property on or eligible for
the National Register that may dimnish the integrity of the property's
| ocation, design, setting, materials, workmanship, feeling, or association
Adverse effects (36 CFR section 800.9(b)) include, but are not limted to, the
fol | owi ng:

physi cal destruction, damage, or alteration of all or part of
the property;

i solation of the property fromor alteration of the character
of the property's setting when that character contributes to
the property's qualification for the National Register

i ntroduction of visual, audible, or atnospheric elenents that
are out of character with the property or alter its setting;
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negl ect of the property resulting in its deterioration or
destruction; and

transfer, |lease, or sale of the property.

If it is determ ned that a renedial activity conducted off site has the
potential to adversely affect a National Register-listed or eligible resource,
or if the ACHP objects to a determ nation of no adverse effect, the | ead
agency shall prepare the required documentation (36 CFR section 800.8) (it is
strongly recommended that the | ead agency also comply with these docunentation
requi renents, where possible, for on-site activities). This docunmentation will
contain the | ead agency's proposals to avoid or mitigate the adverse effects
of a project upon a National Register-listed or eligible resource and shall be
submtted to the ACHP. The ACHP may consult with the | ead agency, the SHPQO
and other interested parties in examning all feasible alternatives that woul d
avoi d adverse effects on these resources. Generally, the formal consultation
shoul d result in an agreenent on the treatnment of any adverse effects.

When agreenent is reached on how the effects will be taken into account,
the ACHP may participate in the preparation or approval of a Menorandum of
Agreement (MOA) reflecting such agreement. The | ead agency shall not take or
authorize any action having an adverse effect on such cultural resources unti
all reasonable alternatives have been exanmi ned. O course, for on-site
actions, the | ead agency nust neet the substantive requirenents to avoid or to
mtigate potential project effects. For off-site actions, the |ead agency
shall not take the action until the ACHP has accepted an MOA or has conmented
on the report.

1 Mtigation

Where the | ead agency deternmines that it is not feasible to inplenent an
alternative to avoid an effect on a National Register-listed or eligible
resource, nmeasures to mnimze the potential effects should be devel oped in
consultation with the SHPO, the ACHP and, where appropriate, other parties. A
mtigation plan outlining these nmeasures shoul d be devel oped. \Where an adverse
effect exists, this nmitigation plan should be included in an MOA signed by the
consulting parties.

If a mtigation plan is developed, it shall be based on engi neering,

environnental, econom c, and resource preservation concerns. Mtigation may
take the form of avoi dance through cost-effective redesign, reduction of the
direct inmpact on the resource, and/or data recovery prior to construction

4.1.4.2 Renedial Desiadn

The renedi al design process should provide for the scheduling and
fundi ng of the devel opnent and inplementation of a detailed cultural resources
mtigation plan (e.g., data recovery, construction constraints, etc.). The
| ead agency will be responsible for obtaining final SHPO and ACHP approval of
any mtigation plan that involves alteration or destruction of identified
Nat i onal Regi ster or eligible resources Iocated off site. In general, it wll
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be advantageous to conplete data recovery activities prior to construction
however, provisions may occasionally be necessary to schedule such work to
occur during construction.

4.1.5 Docunentation

Conpl i ance with NHPA requirenents shoul d be docunented in the RI/FS
report, describing, as appropriate, the determ nation of whether cultura
resources are or are not present; the results of the CRS process and
recommendations on the eligibility of the identified cultural resources for
the National Register; the inpact, if any, on such resources; and the
associated nmitigation neasures to nininze potential "no adverse" or "adverse"
ef fects.

VWhen cultural resources are present, the ROD should identify the NHPA as
an ARAR. For each alternative, the ROD should identify whether the alternative

will conply with substantive NHPA requirements. For the selected renedy, the
ROD shoul d al so include a brief statenent describing what conpliance with NHPA
entails, e.g., that there will be no inpact on cultural resources or what
mtigation nmeasures will be required.

4.2 ARCHEOLOG CAL_AND HI STORI C PRESERVATI ON ACT

The Archeol ogi cal and Historic Preservation Act, 16 USC 8§469a-1,
provides for the preservation of historical and archeol ogi cal data that m ght
ot herwi se be I ost as a result of dam construction or alterations of the
terrain. If activities in connection with any Federal construction project or
Federal | y approved project may cause irreparable loss to significant
scientific, prehistorical, or archeol ogical data, the Act requires the agency
undertaki ng that project to preserve the data or request the DO to do so
This Act differs fromthe NHPA in that it enconpasses a broader range of
resources than those listed on the National Register and nandates only the
preservation of the data (including analysis and publication).

4.3 ENDANGERED SPECI ES ACT

4.3.1 Overview of the Endangered Species Act

The Endangered Species Act (ESA) of 1973, 16 USC 81531 et seq., provides
a neans for conserving various species of fish, wildlife, and plants that are
threatened with extinction. The ESA defines an endangered species as "any
speci es which is in danger of extinction throughout all or a significant
portion of its range.... " In addition, the ESA defines a threatened species
as "any species which is likely to become an endangered species within the
foreseeable future.... " Further, the ESA provides for the designation of
critical habitats, that are "specific areas within the geographical area
occupi ed by the [endangered or threatened] species... on which are found those
physi cal or biological features essential to the conservation of the
species..."
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Section 7(a) of the ESA requires Federal agencies, in consultation with
the DO and the National Marine Fisheries Service (NWFS), as appropriate, to
ensure that the actions they authorize, fund, or carry out are not likely to
j eopardi ze the continued existence of endangered or threatened species, or
adversely nmodify or destroy their critical habitats. Actions that m ght
jeopardi ze |isted species include direct and indirect effects, as well as the
curmul ative effects of other actions that are interrelated or interdependent
with the proposed action.

Substantive conpliance with the ESA neans that the | ead agency nust
i dentify whether a threatened or endangered species, or its critical habitat,
will be affected by a proposed response action. If so, the agency must avoid
the action or take appropriate mtigation nmeasures so that the action does not
affect the species or its critical habitat. |f, at any point, the conclusion
is reached that endangered species are not present or will not be affected, no
further action is required.

Section 7 of the ESA requires consultation to determ ne whether the
project is likely to jeopardize the continued existence of any endangered or
t hreatened species or result in the destruction or adverse nodification of a
critical habitat. The | ead agency should consult with the U S. Fish and
Wldlife Service (FW5) for terrestrial and freshwater species and the NMFS for
mari ne species. Such consultation is required for off-site actions and is
strongly recommended for cleanup actions conducted entirely on site, since
such procedures were designed to ensure conpliance with the ESA. 7

4.3.2 ESA Review Procedures

4.3.2.1 Deternining Wether Endangered Species Are Present

As early as possible in the renedial planning process, the | ead agency
shoul d request a determ nation fromthe appropriate office(s) of the FWs and
the NMFS on whether there are listed or proposed species or critical habitats
present in the study area. A witten request for information is required for
off site actions and is strongly recomended for on-site activities. The
| ocation and type of project and a map of the planning area for each project
shoul d be included with the letters to the FWs and NMFS, as appropriate.

The FWS and NMFS are required to respond within 30 days of the receipt
of such a request. If the FWs and NMFS deternmine that no |isted or proposed
species are present in the study area, no further consultation with these
agencies is required.

I nformal consultation under the ESA can al so be conducted on many
projects at one tinme. In addition, certain FWs and NMFS regional offices may
provide |lists of Federal endangered and threatened species and critica
habitats on a State-by-State basis that can help to expedite the review
process. Requests for bulk informal consultations and State species lists

” Procedures for interagency cooperation concerning endangered species
are found in 50 CFR Part 402.
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shoul d be forwarded to the respective FW5 regional office. These lists,
assum ng they are kept current, can provide an early screening and may result
in a determination by the | ead agency that no endangered species or critica
habitats are present, and no further actions or investigations would be
required.

4.3.2.2 Biological-Assessnent

A determ nation, during informal consultation, that an endangered or
t hreatened species or critical habitat is present and may be inpacted by site
activities will necessitate preparation of a biological assessnent (BA). The
intent of the BAis to exam ne any possible inpacts of a proposed action upon
the affected species or critical habitats in the project area. The
deternination of possible project inpacts should be conpleted within 180 days
after the BAis initiated and should be made during the RI/FS process. To
support this deternination, the BA should include the follow ng, as
appropri ate:

I Views of wildlife experts;

Review of literature and field data;

Results of on-site inspection of the total area affected (both
on site and off site, as appropriate) to determ ne the presence
or absence of affected species and/or critical habitat
(conducted in accordance with the site's Health and Safety

Pl an);

Anal ysis of the likely effects of the proposed project on the
species in ternms of individuals (short-terminpacts) and
popul ati ons (long-term i npacts);

Anal ysis of alternative actions to protect endangered speci es;
and

I Description of the study nethodol ogy.

Prior to the inplenentation of any of these tasks, it is recomended
that the specific scope of the BA be approved by the appropriate FWs or NMFS
of fice(s).

Based upon the BA conclusions, the | ead agency, in consultation with the
FWS or NMFS, nust determ ne the next appropriate action. The foll ow ng
consul tation requirenents described bel ow and in Sections 4.3.2.3. and
4.3.2.4. are not required for on-site actions, but are strongly reconmended.

1 If the |l ead agency determines the project will not affect any
listed or proposed species, the | ead agency will supply the
appropriate area manager or regional director of the FWs or
NMFS with that determ nation and the conpleted BA. Unless FW5
or

Word-searchable version — Not a true copy



NMFS di sagrees with the determ nation of no effect, the |ead
agency's endangered species responsibilities under 87 of the
ESA have been net.

If the | ead agency anticipates that the project will affect a
listed or proposed species, the | ead agency nust initiate the
formal consultation process with the appropriate regiona

of fice(s) of EVS or NMFS. No action can be approved until the
formal consultation process is conpleted.

If the |l ead agency and the Federal wildlife managenent agenci es di sagree about
the effect of an action on an endangered species, the formal consultation

process (i.e., biological opinion) nust be initiated.

4.3.2.3 Biological Opinion (Formal Consultation)

The |l ead agency initiates formal consultation by a witten request to
FWS or NMFS whi ch nust incl ude:

a description of the action to be considered;

a description of the specific area that may be affected by the
action;

a description of listed species or critical habitat that may be
affected by the action, and of how they will be affected, and
an anal ysis of any cumul ative effects; and

rel evant avail able reports and other infornmation on the action
or affected species or habitats.

The FWS or NMFS is required to conclude formal consultation within 90 days,
al though that tinme can be extended by mutual consent of the Federal agencies
i nvol ved. Wthin 45 days of the conclusion of formal consultation, a

bi ol ogi cal opinion (BO nust be conpleted. The BO can concl ude that:

The proposed action is not likely to jeopardize or adversely
affect the species or critical habitat. No further action is
requi red and the proposed project can proceed.

The proposed action is likely to jeopardize or adversely affect
an endangered species or critical habitat. In this case, the
proj ect must be stopped unless alternatives to avoid or
nmtigate any inpact to the species or critical habitat can be
found, or an exenption is granted by the Endangered Species
Conmittee through formal consultation procedures.
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4.3.2.4 Application for Exenptions

The procedures for applying for ESA exenptions are found in 50 CFR Parts
450, 451, 452, and 453 and are summari zed bel ow.

If the BOresults in a determ nation of adverse effect (jeopardy to
speci es or adverse nodification of habitat), and there are no reasonable or
prudent measures that can be taken to avoid or mitigate inpacts fromoff-site
activities, the | ead agency nmay submt an application for exenption fromthe
87(a)(2) requirenment. The application nust be sent to the Secretary of the
Interior or Secretary of Conmerce, as appropriate, within 90 days foll ow ng
the termination of the consultation process. The exenption application nust
contain the following information (simlar information should be provided for
on-site action):

 Conprehensive description of the proposed agency action
» Description of the consultation process carried out under the Act;
« Copy of the BA;

« Copy of the BG
« Description of the alternatives considered;

« Statenment describing why the proposed agency action cannot be
altered or nodified to avoid violating 87(a)(2) of the Act; and

e Description of resources conmitted by the Federal agency, if any,
to the proposed action subsequent to the initiation of insulation.

For off-site actions, the Secretary will conduct a threshold review of
the application and determ ne, within 20 days, whether the application
qualifies for consideration by the Endangered Species Committee. If it is
determined that all the consultation requirements have been nmet by the agency,
the Secretary will submt a report to the Endangered Species Committee within
140 days. The Endangered Species Commttee is conposed of: the Secretary of
the Interior, the Secretary of Agriculture, the Secretary of the Arny, the
Chai rman of the Council of Econom c Advisors, the Adm nistrator of the
Envi ronnental Protection Agency, the Adm nistrator of the National Oceanic and
At nospheric Administration, and a person fromeach affected State as
deternm ned by the Secretary.

It should be noted that applying for an ESA Exenption is a | engthy and

detail ed process involving hearings before an Adm nistrative Law Judge. The
process has been carried out on only a few cases in the history of the Act.
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Exhibit 4-2

Endangered Species Review Under Endangered Species

CERCLA/SARA
Project Phase

IRL1

RI/FS

Act and Remedy Selection Under CERCLA

Yes

ROD

RD/RA

Blological I

Determine with FWS and NMFS
whaether there are Federal
endangered species in the study
area that are fikely to be impacted

assessment (BA)

Project likely to affect
listed species

Inttiate Section 7
formal consultation
w/ FWS & NMFS (BO)

Project is likely to
leopardize species

Resolve through
negotiations with
FWS, NMFS2

Project is not likely to
jeopardize specles

Supply FWS or NMFS
with BA and
determination

Project is not likely to

jeopardize species

implement specified
mitigation
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4. 3.3 Docunentation

Conpliance with ESA requirenents should be docunented in the RI/FS
report, describing, as appropriate, the determ nati on of whether endangered
species or a critical habitat are or are not present; the results of the BA;
the results of the formal consultation or BGO the inpact, if any, of the
CERCLA action; and the associated nmitigation neasures to nmininze inpacts.

When an endangered species or critical habitat is present, the ROD
shoul d identify the ESA as an ARAR For each alternative, the ROD should state
whet her the alternative will conply with substantive ESA requirements. For the
sel ected renedy, the ROD should also include a brief statement describing what
conpliance with ESA entails, e.g., that there will be no inpact on the
endangered species or what mitigation nmeasures will be required.

4.3.4 Discussion

Provi ded that appropriate consultation is initiated in a tinely manner,
it is unlikely that the provisions of the ESA will cause a delay in a renedial
project. Mreover, because of the nature of the remedial program (i.e., the
cl eanup of environnental contam nation), it is very unlikely that the ESA
review process will result in a project being delayed or stopped because of
adverse inpacts to endangered or threatened species or critical habitats.
However, changes in nmethods or tinming nay be necessary to avoid adverse
i mpacts (e.g., tinmng the action to avoid the mating season of a species). The
vast majority of projects will not require anything further than inform
consul tation. However, if serious inpacts could result froma renedial action,
t he provisions of natural resource damage assessnents and cl ai ns of
CERCLA/ SARA (i.e., 43 CFR Part 11) would likely be initiated by the
appropriate Trustee. |In such cases, an agreement nmay be reached with the
respective Trustee that will allow appropriate renedial action "operable
units" to proceed to ensure the protection of public health.

4.4 WLD AND SCENI C RI VERS ACT

4.4.1 Overview of the WIld and Scenic Rivers Act

The WIld and Scenic Rivers Act (WBRA), 16 USC 81271, et seq.
establ i shes requirenents applicable to water resource projects affecting wld,
scenic, or recreational rivers within the National WIld and Scenic Rivers
System as well as rivers designated on the National Rivers Inventory to be
studied for inclusion in the National System In accordance with 87 of the
Act, a Federal agency nmmy not assist through grant, |oan, |icense, or
ot herwi se, the construction of a water resources project that would have a
direct and adverse effect on the free-flow ng, scenic, and natural values for
which a river on the National Systemor Study River on the National Rivers
I nventory was established. The Act al so covers indirect effects from
construction of water resources projects below or above rivers or their
tributaries that are in the National System or under study on the Nationa
Ri vers Inventory, such as a damon a tributary and constructi on or devel opnent
on adj acent shorelines. If the project(s) would affect the free-fl ow
characteristic of a designated river or
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unr easonably dimnish the scenic, recreational and fish and wildlife val ues
present in the area, such activities should be undertaken in a manner that
woul d mininmze adverse inpacts, and should be devel oped in consultation with
the DO (National Park Service) and the Departnment of Agriculture (DOA)

If, at any point, the conclusion is reached that the CERCLA activity
will not inpact a designated river or is not a water resource project, no
further action is required.

The Act is administered by the DO and the DOA. Potentially applicable
requi rements are found in 87 of the Act. The DOA has pronul gated i npl enmenting

procedures at 36 CFR Part 297 for rivers within its jurisdiction

4.4.2 Summary of WId and Scenic Rivers ARARS for CERCLA Actions

The WSRA requires that the | ead agency:

* ldentify any rivers within the National WIld and Scenic Rivers
System or Study River on the National Rivers Inventory within a
Federal project area;

o Determne if a project will involve construction of any water
resources project that could affect the free-fl ow ng
characteristics, the scenic, or natural values of a designated
river; and

* Not authorize any water resources project or any other project
that will directly or indirectly inmpact any designated river
wi t hout notifying the Secretary of the Interior or Chief of the
Forest Service (whoever has jurisdiction) in witing at |east
60 days prior to the date of the proposed actions.

A water resources project® is defined as a dam water conduit,
reservoir, powerhouse, transm ssion |ine, discharge to waters, or other
proj ect works under the Federal Powers Act or other construction of
devel opnents that would affect the free-flowi ng characteristics or scenic,
recreational, or fish and wildlife values of a Wld and Scenic River or Study
Ri ver. The statute further provides that the Secretary of Agriculture or
Secretary of the Interior will make a determ nation as to the effect of the
project on the designated river and will either consent or not consent to the
project. If consent is denied, either Secretary may recommend nmeasures to
elimi nate adverse effects.

If on-site cleanup activities involve the potential to inpact a
designated river, the |l ead agency is strongly encouraged to notify and consult

8Note that the DO definition includes activities such as dr edgi ng,
installation of rip-rap, and shoreline devel opnent (DA Solicitors Menorandum
February 7, 1969).
4-18

Word-searchable version — Not a true copy



Exhi bit 4-3

Wild and Scenic Rivers Review Under Wild and Scenic
Rivers Act and Remedy Selection Under CERCLA

CERCLA/SARA
Project Phase

(A

RI/FS

ROD

RD/RA

Yes Determine if proposed action No
may impact any wild, scenic, or
recrgational river area

Determine if proposed action :I_____
‘ No

involves water resources action(s)

Evaluate primary Impacts
assoclated with the project

Determine If proposed action will resuit
in conditions consistent with the
character of the river

Yes

Mitigate or modify the
project

Development/implementation No further Federal wild &
of mitigation scenic rivers review required
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with DO and DOA in determ ning whether the project is considered a water
resources devel opnent project, whether to proceed with the activity, and how
to elimnate direct and adverse effects. For off-site activities, the |ead
agency nust notify DO or DOA and obtain consent before inplementing an action
that would directly and adversely inpact a designated river.

4.4.3 Docunentation

When CERCLA activities potentially involve a designated river, the RI/FS
shoul d describe the results of the analysis of inpacts and discussions with
DO or DOA. For each alternative, the ROD should state whether the alternative
will meet substantive WSRA requirenments. For the selected renmedy, the ROD
shoul d al so include a brief statenent describing what conpliance will entail.

4.5 FI SH AND W LDLI FE COORDI NATI ON ACT

4.5.1 Overview of the Fish and Wldlife Coordination Act of 1934

The Fish and Wldlife Coordination Act, 16 USC 8661 et seq., was enacted
to protect fish and wildlife when Federal actions result in the control or
structural nodification of a natural stream or body of water. The statute
requi res Federal agencies to take into consideration the effect that
wat er-rel ated projects would have upon fish and wildlife and then take action
to prevent |oss or damage to these resources. Such action should be viewed in
the context of obtaining maxi mum overall|l project benefits, i.e., cleaning up
the site. Under 8662 of the Act, consultation is required with the FW5 or NMFS
and the WIldlife Resources Agency of the State if alteration of the water
resource would occur as a result of off-site renmedial activities. Consultation
is strongly recommended for on-site actions. The purpose of consultation is to
devel op neasures to prevent, mtigate or conpensate for project-related | osses
to fish and wildlife.

4.5.2 Summary of Fish and Wldlife ARARS for CERCLA Actions

In planning a response action, the | ead agency nust determ ne whet her
the action will result in the control or structural nodification of a body of
wat er. The types of actions that would fall under the jurisdiction of the Act
i ncl ude:

» Discharges of pollutants including industrial, mning
and rmnuni ci pal wastes or dredge and fill material into a
body of water or wetl ands;® and

e Projects involving construction of danms, |evees,
i mpoundnents, streamrelocation, and water diversion
structures.

® The requirements to conply with the Fish and Wldlife Coordination Act are
in EPA's NPDES permt regulations in 40 CFR section 122.49.
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If a response action would involve any of these activities, the | ead agency
nmust devel op neasures to prevent, mtigate or conpensate for project-related
| osses of fish and wildlife resources.

The statute requires consultation with the FW5 and the affected State for
devel opi ng nmeasures to protect wildlife. Consultation can be carried out with the
field offices of the FWS. Consultation is required for off-site response actions
and is reconmended for cleanup actions taking place entirely on-site.

4.5.3 Docunentation

The RI/FS report should describe any reports or recomrendati ons of the FWS.
When control or nodification of a water body is involved, the ROD should state
whet her each alternative will meet substantive Fish and Wldlife Coordination Act
ARARs, and should briefly describe requirenents for the remedy sel ected,
including the inpacts, if any, of the response alternatives on wildlife and the
mtigation neasures that woul d be enpl oyed.

4.6 COASTAL ZONE MANAGEMENT ACT

4.6.1 Overview of the Coastal Zone Managenment Act

Section 307(c)(1) of the Coastal Zone Management Act (CZMA), 16 USC 81451
et seq., requires that Federal agencies conducting or supporting activities
directly affecting the coastal zone conduct or support those activities in a
manner that is consistent with approved State coastal zone managenent progranms. A
State coastal zone managenent program (devel oped under State |aw and gui ded by
the CZMA) sets forth objectives, policies, and standards to gui de public and
private uses of |ands and waters in the coastal zone. The State coastal zone
managenment program nust be approved by the Secretary of Commerce.

If a renedial activity will affect (adversely or not adversely) the coasta
zone of a State with an approved coastal zone nmamnagenent program the | ead agency
is required to determ ne whether the activity will be consistent, to the maxinmum
extent practicable (CZMA 8307(c)), with the State’'s coastal zone managenent
program and nmust notify the State of its determ nation. (If an off-site renedia
activity requires a Federal permt, which will not occur often, the State nust
certify that the proposed activity conplies with its coastal zone managenent pl an
[CzMA 8307(c)(3)].)

Copi es of State managenent plans may be obtained fromthe coastal
commi ssion of each State. All coastal States have approved State nmanagenent plans
except for Georgia, Texas, Chio, Indiana, Illinois, and M nnesota.

The term "coastal zone" is identified in the Act as "the coastal waters
(including the lands therein and thereunder) and the adjacent shorel ands
(including the waters therein and thereunder), strongly influenced by each other
and in proximty to the shorelines of the several coastal States, and includes
i sl ands, transitional and intertidal areas, salt marshes, to the
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i nternational boundary between the United States and Canada and in other areas,
seaward to the outer limt of the U S. territorial sea. The zone extends inland
fromthe shorelines only to the extent necessary to control shorelands, the uses
of that have a direct and significant inpact on the coastal waters."

4.6.2 Summary of Potential Coastal Zone Managenent Act ARARS for CERCLA
Activities

To comply with the CZMA, the | ead agency should identify renedia

activities that would directly affect the coastal zone and then undertake the
fol | ow ng:

* Review the State coastal zone managenent plan and
det ermi ne whether renedial activities would be
consistent with the plan (if a Federal permt(s)
required, the appropriate State coastal zone
managenment authority woul d make such a
deternmi nation);

* Prepare a consistency deternmination (or its
equivalent for on-site activities) that includes:

-- A detail ed description of the renedial action

its associative facilities, and coastal zone
effects;

- - A brief statement on how the renedi al action,
to the maxi mum extent practicable, would be

consistent with the State coastal zone
managenent plan; and

- - Data to support the consistency detern nation.

4.6.2.1 On-site activities

Under CERCLA, on-site actions are not subject to adm nistrative review
processes. However, it is the |ead agency’' s responsibility to ensure that on-site

actions will comply with all of the substantive requirenents under a State’'s
coastal zone managenent plan. The | ead agency should docunment that substantive
requirenents will be net by devel oping an analysis simlar to a consistency

deternmination. The | ead agency is strongly encouraged to consult with the State

coastal zone managenment agency in determ ning whet her substantive requirenments
will be net.

4.6.2.2 Of-Site Activities

For off-site renedial actions, the | ead agency should notify the
responsi bl e State agency of its consistency determ nation as early as possible in
the planni ng process (when sufficient data is avail able) but before the |ead

agency reaches a significant point in the decision naking, i.e., at |east
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Coastal Zone Review Under Coastal Zone Act and Remedy Selection

CERCLA/SARA
Project Phase

IRL1

RI/FS

ROD

RD/RA

Exhibit 4-4

Under CERCLA

Yes Determine whether the proposed
action may directly atfect a
coastal zone

Determine whether permits or
licenses will be required

EPA makes consistency
determination under
301(C)(1) or (2)

Yes

EPA seeks consistency
determination with
approved State coastal
zone management pian
under 301(C)(3)

4

Mitigate or modify the
project

Devélopment/lmplementation
of mitigation
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90 days before final approval of the renedial action. The consistency
determination is a brief statenent indicating how the renedial action will be
undertaken in a manner consistent with the State's coastal zone managenent
program The consistency determ nation nust include a detail ed description of the
proposed renedi al action, its associated facilities and their conbined coasta
effects, as well as data and information to support the Federal agency's
concl usi on. The consi stency determ nation need not follow a particular format as
long as all the substantive information is included.

State agencies are required to respond to a consistency determ nation
within 45 days fromreceipt of the notice. If a State fails to provide a
response, the |lead agency should assune State agreenent. An off-site renedial
activity may not be taken sooner than 90 days fromissuance of a consistency
determ nation unl ess both the | ead agency and the responsible State agency agree
to an alternative period.

If the State agency di sagrees with a consistency deternination, the State
will respond with its reasons for disagreeing and provide supporting
docunent ati on. The response will address how the activity will be inconsistent
with specific elenents of the coastal zone managenent plan and alternative
nmeasures that can be undertaken to allow the activity to proceed consistent with
t he management program

When di sagreenent occurs, the | ead agency and responsi ble State agency
shoul d utilize the renaining portion of the 90-day notification period to resolve
their differences. |If disagreenment continues, the 90-day period nmay be suspended
until the disagreenent is resolved. However, the | ead agency would not have to
del ay or abandon inpl enentation of the response action identified by the State as
i nconsistent with the coastal programas |long as the | ead agency mmintains that
the action is consistent, to the maxi num extent practicable, with the coasta
program

There are a nunber of procedures for resolving State/ Federal conflicts.
These incl ude:

« Informal discussions between the parties, assisted by the Departnment
of Conmerce, O fice of Coastal Zone Managenent;

e Mediation by the Secretary of Commerce with public hearing; and
* Judicial review by either party.

4.6.3 Docunentation

When renedial activities will directly affect a coastal zone, the RI/FS
shoul d describe conpliance with the State's CZMA and shoul d incorporate the
consi stency determination, or its equivalent. The ROD should identify the CZMA as
an ARAR and state whether each alternative will nmeet CZMA requirenents.
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4.7 W L DERNESS ACT

The W | derness Act, 16 USC 881131 et seq., creates the National W/ derness
Preservation System The intent of the lawis to adm nister units of this System
(i.e., Wlderness Areas) in order to preserve their wilderness character and to
| eave them uni npaired for future use as wi |l derness.

In conplying with the Wl derness Act, the RPM nust first identify whether

proposed renedi al activities will inmpact designated w | derness areas (see 16 USC
8§1132). The Regi onal NEPA Conpliance staff should be able to identify these
areas. |If a proposed renedial activity will inpact a wilderness area, the RPM

shoul d consult with the NEPA Conpliance staff and the adm nistering agency to
deternmine the prohibitions on activities in the wilderness area and whet her
exenptions to these prohibitions are necessary and can be obtai ned. For exanple,
the RPM may have to inplenment a remedial activity that uses only tenporary
structures and roads, or certain kinds of equipnent.

4.7.1 Docunentation

VWen renedi al activities will inmpact a wilderness area, the RI/FS should
descri be conpliance with the Wl derness Act. The ROD should identify the
W derness Act as an ARAR and state whether each alterative will neet the ARAR
For the selected renedy, the ROD should also briefly state what conpliance with
the Wl derness Act will entail.
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Exhibit 4-5

Wilderness Area Review Under Wilderness Area Act and
Remedy Selection Under CERCLA

CERCLA/SARA
Project Phase

| :s;R:IL, | Yes . Determine whether the proposed No

action may affect a wilderness
area

Consuit with DOI or USDA

' Evaluate impact of proposed
action and alternatives on the
wilderness area

Mitigate or modify the
project

ROD

: , y
Development/implementation No further Federal wilderness
, of mitigation area review required
RD/RA

1 The Interagency Review Letter (IRL), formerly known as the A-95 Clearing House Letter, isthe
scoping phase of the process.
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CHAPTER 5

STANDARDS, ADVI SORI ES, AND GUI DANCE
FOR THE MANAGEMENT OF RADI OACTI VE WASTE

5.0 OVERVIEW

Very few applicable standards exist for the cleanup of radioactively
contam nated sites and buildings. The principal exceptions are health and
environnental protection standards for mll tailings under the Uranium M|
Tailings Radiation Control Act (see Section 5.1.1.4 of this chapter). Oher
st andards described here are likely only to be relevant and appropriate because
of the jurisdictional framework of the radiation statutes. EPA is devel opi ng
st andards and gui dance for residual radioactivity for cleanup of sites where
radi onucl i des have been used.! Such standards, when promnul gated, will be
potentially applicable or rel evant and appropriate requirenments (ARARs) for
CERCLA sites.

Thi s chapter provides guidance on the potential applicability or relevance

and appropriateness of standards for managenent of mill tailings and on ot her
radi ati on standards that may be rel evant and appropriate to CERCLA acti ons.
Determ nations of what is an ARAR will be based on site-specific evaluations.

Several agencies have authority over the cleanup of sites contam nated with
radi oactive materials. Each agency has a variety of general regulations that
could be applicable to sites within the agency's purview, or may be rel evant and
appropriate to CERCLA sites with simlar radioactive contam nation. In addition,
there are a variety of radiation advisories and gui dance that, while not ARARs,
may be consi dered when devel opi ng protective renmedi es at CERCLA sites.

The primary agencies that have regulatory prograns for the cleanup of
radi oactively contaninated sites and buil dings are EPA, the Nucl ear Regul atory
Commi ssion (NRC), the Departnent of Energy (DOE), and States. Several other
Federal agencies also have regul atory prograns for radi oactive waste, but these
progranms generally are nore narrow i n scope than those of EPA, NRC, and DCE. In
addition, a few non-government, scientific organizations issue inportant
advi sories and guidance related to radioactive waste managenent. Briefly, the
mai n functions and areas of jurisdiction of all of these organizations are as
foll ows:

e« EPA' s authority to protect public health and the
envi ronnent from adverse effects of radiati on exposure is
derived from several statutes, including the Atomc
Energy Act, the Clean Air Act, the Uanium MII| Tailings
Radi ati on Control Act (UMIRCA), the Nuclear Waste Policy
Act, RCRA, and CERCLA. The Agency's mmjor
responsibilities in the radiation area are to establish

! Advance Notice of Proposed Rul emaking, 51 FR 22264; al so Regul atory
Agenda 53 ER 14365, Regul ation ldentification No. 2060- AB31

Word-searchable version — Not a true copy



Act, RCRA,
responsi bi

and CERCLA. The Agency's nmmj or
lities in the radiation area are to establish

Federal gui dance and standards, assess new technol ogi es,
and nonitor radiation in the environment. EPA al so has

| ead responsibility in the Federal government for

advi sing all Federal agencies on radiation standards.

EPA' s rad

ation standards apply to many different types

of activities involving all types of radioactive nateria
(i.e., source, byproduct, special nuclear, and naturally

occurring
[ NARM ) 2.

and accel erator-produced radi oactive materia

For some EPA standards, inplenentation and

enforcenent responsibilities are vested in other

agenci es,

such as the NRC and DOE

* NRC licenses the possession and use of certain types of
radi oactive material at certain types of facilities.

Speci fi cal
byproduct,

ly, the NRC is authorized to |icense source,
and special nuclear material; it is not

authorized to |license NARM although NARM nay be

partially

subject to NRC regulation when it is associated

with material |icensed by the NRC. Most of DOE' s
operations are exenpt from NRCs |icensing and regul atory
requi renents, as are certain Departnent of Defense (DOD)
activities involving nucl ear weapons and the use of

nucl ear reactors for mlitary purposes.

« DCE is responsible for conducting or overseeing

radi oactive material operations at numerous governnent
owned/ contractor- operated facilities. DOE is al so

responsi bl

e for managi ng several inactive sites that

contain radi oactive contam nation, such as sites
associated with the Fornmerly Uilized Sites Renedia
Action Program (FUSRAP), the Uranium M I Tailings
Renmedi al Action Program (UMIRAP), the Grand Junction
Remedi al Action Program (GJAP), and the Surplus
Facilities Managenent Program (SFMP). DCE is authorized

to contro

all types of nuclear materials at sites within

its jurisdiction.

2Source materi al

is defined as: (1) natural uranium thorium or any

combi nation thereof; or (2) ores that contain 0.05 percent or nore (by weight)
urani umor thorium Byproduct material is: (1) any material nade radi oactive by

exposure to radiation

in the process of producing or using special nuclear

material; or (2) the wastes produced by the extraction or concentration of
uraniumor thoriumfromore (i.e., uraniumor thoriummll tailings). Specia
nucl ear material is defined as plutoniumor uraniumenriched in the U-235 or

U- 233 isotope. NARMincludes: (1) a variety of naturally occurring radionuclides

ot her than urani um or

thorium such as radiumin discrete sources or wastes from

m neral extraction industries; or (2) a variety of accel erator-produced
radi onucl i des nostly used in medicine and in research.

5-2

Word-searchable version — Not a true copy



 Oher Federal agencies with regulatory prograns
applicable to radi oactive waste include the Departnent of
Transportation (DOT) and DOD. DOT has issued regul ations
that set forth packaging, |abeling, record keeping, and
reporting requirenents for the transport of nuclear
material (see 49 CFR Parts 171 through 179). Most of
DOD' s radi oacti ve waste managenment activities are
regul ated by the NRC and/or EPA (see Section 5.1.1.1 of
this chapter). However, DOD has its own program for
controlling wastes generated for certain nucl ear weapon
and reactor operations for mlitary purposes. O her
agenci es, such as the Federal Enmergency Managenent Agency
(FEMA) and the Departnent of Interior (DO), nay also
play a role in radioactive waste cl eanups in certain
cases.

e States have their own authority and regul ations for
radi oactive material and waste. In addition, 29 States
(Agreenent States) have entered into agreements with NRC,
under whi ch NRC has relinquished to such States its
regul atory authority over source, byproduct, and snal
quantities of special nuclear naterial. Both Agreenent
St at es and Nonagreenent States al so can regul ate NARM
Such State-inplenmented regul ati ons are potenti al ARARs.

 Non-governnment organi zations include the National Counci
on Radi ation Protection and Measurenents (NCRP) and the
I nternational Conm ssion on Radiol ogical Protection
(ICRP). The NCRP was chartered by Congress to collect,
anal yze, devel op, and dissemnate information and
reconmendati ons about radiation protection and
measurenents. The ICRP's function is basically the sane,
but on an international |evel. Al though neither NCRP nor
| CRP have regul atory authority, their recomendations
serve as the basis for nearly all Federal and State
general (i.e., not source-specific) regulations on
radi ati on protection.

The standards, advisories, and gui dance of these various groups are
designed primarily to be consistent with each other--they often overlap in scope
and purpose and incorporate the same basic provisions. Nevertheless, there are
i mportant differences between prograns in sone cases. It is inportant for these
di fferences to be well understood so that when nore than one set of standards is
potentially applicable or relevant and appropriate to the same CERCLA site, the

| ead agency will be able to evaluate which standards are actually applicable or
rel evant and appropriate. In general, decisions concerning what is an ARAR for a
site contam nated with radi oactive waste will depend on: (1) what type of site it

is (defined by the radioactive constituents present and the functional operations
that generated the site); (2) whose regulatory jurisdiction the site falls under

and (3) which regulation is nost protective, or if relevant and appropriate, nost
appropriate given site conditions (see Chapter 1 in Part | for discussion of the

applicable or relevant and appropriate determ nation).
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The remai nder of this chapter is divided into three main sections that
separately address the prograns of EPA, NRC, and DOE. State prograns will be
addressed in a separate part of this guidance manual. Wthin each section, the
di scussion focuses on decision criteria for determ ning when a regulation is an
ARAR, or when and how advi sories or guidance should be consi dered. Were
appropriate, the discussion of each regulation also describes its relationship
with other regulations in order to help identify where the regulations are in
conflict and when one regul ati on should be used over another. For further
i nformati on on radiati on standards, advisories, and gui dance, the | ead agency
shoul d consult with EPA's O fice of Radiation Prograns (ORP) and/or Regi ona
Radi ati on Representatives.

5.1 EPA PROGRANMS

EPA' s regul atory program for radiation protection is very broad in scope,
covering many activities involving all types of radioactive material. Section
5.1.1 discusses those EPA radi ati on regul ations that could be ARARs, and Section
5.1.2 discusses those EPA advisories and gui dance that may be useful to consider
when cl eaning up a radi oactively contaminated site.

5.1.1 Potential EPA ARARs

Exi sting EPA regul ations that may be applicable or rel evant and appropriate
to CERCLA responses at radioactively contam nated sites include those found in 40
CFR Parts 61, 141, 190, 192, and 440.3

5.1.1.1 40 CFR Part 61: National Enissions Standards for Hazardous Air
Pol | utants: Standards for Radi onuclides

Pursuant to section 112 of the Clean Air Act, EPA has issued fina
standards for radionuclide em ssions to the air as part of the National Em ssions
St andards for Hazardous Air Pollutants (NESHAPs). The radi onuclide

3EPA al so has environmental standards (see 40 CER Part 191) for the
managenment and di sposal of spent nucl ear fuel, high-level, and transurani c wastes
at facilities licensed by NRC or Agreement States, or at DOE-operated di sposa
sites. For npbst CERCLA sites, Part 191 is not likely to be pertinent and thus is
not di scussed here. However, where radi um concentrations are high, it my be
appropriate to treat the wastes as though they were transuranic; therefore, the
requi renents of 40 CFR Part 191 for the storage and di sposal of these wastes may
be rel evant and appropriate. In addition, EPA' s regulations in 40 CFR Part 227

establish criteria that will be used to evaluate a permt application to dispose
of waste materials, including | owlevel radioactive waste, in the ocean. However
ocean dunping of |owlevel waste will (in nobst cases) not be an avail abl e waste

di sposal alternative because recent anendnents to the Ocean Dunping Act require a
joint resolution of Congress before EPA can issue a pernmt to dispose of

| ow- 1 evel waste in the ocean. This requirenent will make it very difficult to get
approval to dispose of radioactive waste in this manner; therefore, it is
unlikely that 40 CFR Part 227 will be pertinent to CERCLA responses.
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NESHAPs are presented in five different subparts of Part 61; each subpart
addresses a different source category. Subparts H and |, which address DOE
NRC- | i censed, and non-DOE Federal facilities, are nost |likely to be applicable to
CERCLA responses. The applicability or rel evance and appropri ateness of all of

t he radi onuclide NESHAPs are discussed in Section 2.1.2.2 of Chapter 2 in this
Part .

5.1.1.2 40 CEFR Part 141: National InterimPrinmary Drinki ng Water
Requl ati ons

Under the authority of the Safe Drinking Water Act, EPA has pronul gated
maxi mrum cont am nant |evels (MCLs) for radionuclides in community water systens.
MCLs for radionuclides have been established in two forns: radioactivity
concentration limts for certain al pha-emtting radionuclides and an annual dose
limt for the ingestion of certain beta/ganmm-emtting radi onuclides. See Section
1.2.4.3 of Chapter 1 ("Ceneral Procedures for CERCLA Conpliance Wth O her
Statutes") and Section 4.2.1 of Chapter 4 ("Guidance for Conpliance Wth
Requi renents of the Safe Drinking Water Act") of Part | of this guidance nmanual
for a discussion on the rel evance and appropri ateness of drinking water MCLs.

5.1.1.3 40 CFR Part 190: Environnental Radiation Protection Standards for
Nucl ear Power Operations

These standards, which were pronul gated under authority of the Atomc
Energy Act, set limts on radiation doses received by nenbers of the genera
public fromoperations within the uraniumfuel cycle (i.e., uraniummlling,
production of urani um hexafluoride, uraniumenrichment, uranium fuel fabrication
operations of nuclear power plants using uraniumfuel, and reprocessing of spent
fuel). Part 190 states that these operations shall be conducted in a manner that
l[imts the annual dose received by any nmenber of the public to 25 mlliremto the
whol e body, 75 milliremto the thyroid, and 25 mlliremto any other organ. The
standards apply to normal operations and planned di scharges, not cleanup actions
i ke those conducted under CERCLA. Therefore, 40 CFR Part 190 woul d not be
applicable to CERCLA responses. The standards, however, may be rel evant and
appropriate to rel eases of radionuclides and radiation during the cleanup of
radi oactively contaninated sites. Wen evaluating the rel evance and
appropri ateness of 40 CFR Part 190, | ead agenci es should consider that the
standards apply to releases to all nedia and all potential exposure pathways
(including direct radiation), but do not apply to doses caused by radon and its
daught ers.

5.1.1.4 40 CFR Part 192: Health and Environnental Protection Standards for
Uranium and ThoriumKill Tailings

The Uranium M || Tailings Radiati on Control Act of 1978 (UMIRCA) directed
EPA to set standards to govern the stabilization, disposal, and control of
uraniumand thoriummll tailings. These standards have been pronulgated in 40
CFR Part 192.

The standards in Part 192 apply to m |l tailings at two categories of
sites: (1) certain inactive uranium processing sites "designated" for
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remedi al action under section 102 of UMIRCA; 4 and (2) conmercial uranium and
thorium processing sites licensed by the NRC or States (see Exhibit 5-1 for the
standards for each type of site).® Subparts A (for long-terminternnent of
wastes), B (for lands or buildings with unrestricted use), and C (suppl ement al
standards) of Part 192 apply to the designated inactive sites. DOE is responsible
for conducting necessary renedial actions at these sites in order to conply with
EPA' s standards. Subparts D (for uranium and E (for thoriun) of Part 192 apply
to the licensed conmercial sites. Enforcenent responsibilities for these subparts
are vested in the NRC or the State that |licenses the sites. The regulations for
designated inactive sites and |icensed comrercial sites are simlar with respect
to design standards for control of rel eases. However, there are no genera
ground-wat er, closure, and corrective action standards for the inactive sites.
Ground-wat er standards for inactive sites have been proposed (52 ER 36000,

Sept ember 24, 1987) and are expected to be pronulgated in early 1989.°6

Cl eanup actions under CERCLA may be taken at |icensed comrercial uranium or
thorium processing sites, and Subparts D and E are potentially applicable for any
CERCLA actions taken at these sites.” Part 192 also nay be rel evant and
appropriate for renedial actions at other CERCLA sites that contain nmaterials
ot her than, but sufficiently simlar to, uraniumand thoriummll tailings (i.e.
radi um conponents of copper, zinc, alum num and other ore-processing residues,
contam nated soil, or any other waste-containiug nore than 5 picocuries/gram of
radium . The subsections that foll ow provide additional discussion on how these
standards coul d be ARARs. For further guidance on this subject, |ead agencies
shoul d consult with EPA's O fice of Energency and Renedi al Response (CERR), ORP
and Regi onal Radiation Representatives. Lead agencies should al so coordinate with
CERR and the O fice of Solid Waste (OSW when devel opi ng ground-water protection
standards at uraniumand thoriummll tailings sites.

4 Title I, section 102, of UMIRCA requires DCE to conplete renedial action at
22 specifically named (i.e., designated) inactive sites. It also authorizes DOE to
desi gnate any other processing site in the U S. that requires renedial action in
order to protect the public health, safety, and environnent. DOE has designhated two
additional sites for renedial action under this authority.

5 For licensed sites, NRC or State requirenents would also apply, and the NRC
and appropriate State should be consulted.

® Under UMIRCA §108(a)(3), DOE nmust neet the proposed standards until EPA
finalizes the rule.

“I'n general, the standards in Subparts A B, and C are applicable for cleanup
actions conducted by DOE at the designated inactive uranium processing sites. DOE' s
cl eanup actions at the designated inactive sites are conducted under UMIRCA, but not
CERCLA, because rel eases of source, byproduct, and special nuclear material from
these sites are excluded from CERCLA's definition of release (see CERCLA
§101(22)(Q) .
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EXH BIT 5-1

HEALTH AND ENVI RONMENTAL PROTECTI ON STANDARDS
FOR URANI UM AND THORI UM M LL TAI LI NGS¢

Type of Site Requi r emrent Citation

I nactive urani um Perf ormance standards for |long-term 40 CFR section
processing sites ef fectiveness of renedial actions for 192. 02(a)

desi gnated for controlling radioactive rel ease.

renedi al action

Desi gn requirements for renedial 40 CFR section
actions for controlling rel eases of 190. 02( b)
radon-222.

Concentration limts for cleanup of 40 CFR section

radi um 226 contamination in land at a 192. 12(a)
processing site.

Concentration limts for cleanup of 40 CFR section
radon decay products and ganmma 192.12(b) (1) -
radi ati on in habitable or occupied (b)(2)

bui l di ngs on a processing site.

Active comerci al Cl osure performance standards for 40 CFR section
urani um and control ling radiol ogi cal hazards at 192. 32
t hori um processi ng di sposal areas. (b) (1) (i)

sites licensed hy
the NRC or States.

Cl osure design standards to control 40 CFR section
rel eases of radon-222 at disposal 192. 32

areas. (b) (1) (ii)
Concentration linmts for radi um 226 40 CFR section
contanmination in land at a |licensed 192. 32(b) (2)

and/ or disposal site.

Ground-wat er protection standards for 40 CFR section
urani um byproduct contam nati on of 192.32 (a)(2)
ground wat er during processing

operations.

Active comerci al Requi renents for closure of uranium 40 CFR section
urani um and and thoriumm |l tailings sites. 192. 32 (b)
t hori um processi ng
sites licensed by Corrective action requirenments for 40 CFR section
the NRC or States. cl eanup of contam nated ground water. 192. 33
a/ Uranium M || Tailings Radiation Control Act of 1978 ( UMIRCA)
57
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St andards for Inactive Uranium Processing Sites

The standards for inactive uranium processing sites are organized into
control standards, standards for cleanup, and suppl enental standards. Each set
of standards is sunmarized bel ow

Control Standards. The purpose of the control standards set forth in 40
CFR Part 192 Subpart A is to provide for long-termstabilization and isolation
in order to inhibit msuse and spreadi ng of residual radioactive materials,"
control releases of radon to air, and protect ground water and surface water
The standards for stabilization/isolation and radon rel eases are referenced in
Exhibit 5-1; with respect to surface- and ground-water protection, the
standards state that existing Federal and State regul ati ons shoul d be used and
site-specific neasures applied where needed.

Cl eanup Standards. The standards set forth in 40 CFR Part 192 Subpart B
apply to the cleanup of residual radioactive material fromland and buil di ngs.

The purpose of the standards for land cleanup is to limt the risk from
i nhal ati on of radon decay products in houses built on |and contam nated with
tailings, and to limt gamma radi ati on exposure of people using contam nated
| and. The specific standards are referenced in Exhibit 5-1. It is inportant to
clarify that the | and cl eanup standards apply to "dispersed tailings," i.e.,
wi ndbl own or buried tailings on the processing site but separate fromthe
tailings pile itself. Wen tailings have been transported off the processing
site, cleanup of the off-site area to the levels described above al so woul d be
required.

The objective of the cleanup standards for buildings is to reduce
el evated i ndoor | evels of radon decay products and ganma radi ati on due to
resi dual radioactive material. Section 192.20(b)(3) states that renedial
actions are not required to conply with the cl eanup standards when there is
reasonabl e assurance that residual radioactive materials are not the cause of
an exceedance of the standards. Section 104(a)(3)(A) and (B) of CERCLA as
anmended by SARA prohibits response to rel eases of a naturally occurring
substance "in its unaltered fornf' or "from products which are part of the
structure of ... residential buildings or business or community structures."”
While radon is a naturally occurring substance, the radon cl eanup standard in
Part 192 is for increased radon |evels created by man (i.e., fromuraniumml|
tailings), not natural releases froman unaltered form Sinmlarly, the radon
that is the subject of the standards is not from products that are part of the
buil ding's structure. Therefore, the cleanup standards for buil dings nmay be
ARARs for CERCLA responses to increased radon |evels created by human
activity.

Suppl enental Standards. As set forth in 40 CFR Part 192 Subpart C,
alternative site-specific standards may be established under some specia

81n the UMIRCA context, the term "residual radioactive nmaterial" neans
tailings and other waste that result fromthe processing of ores for the
extraction of uranium
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circunstances that allow the selection and perfornmance of renedial actions
that come as close as reasonably achievable to neeting the nore stringent
standards di scussed above. In general, these supplenmental standards are not
expected to be used often; they were provided for situations in which worker
safety is an issue (such as renedial actions in the vicinity of steep cliffs
or ravines), or for situations in which the materials do not pose a clear
present or future hazard and i nprovenents could be achi eved only at

unr easonabl y hi gh cost. The suppl enental standards shoul d be used only when
any of the follow ng circunstances exist (see 40 CFR section 192.21 for nore
detail):

(a) Renmedi al actions "woul d pose a clear and present
risk of injury to workers or to nenbers of the
publ i c notw thstandi ng reasonabl e neasures to
avoid or reduce risk;"

(b) Renmedi al actions would create environnmental harm
that is “... long-term manifest, and grossly
di sproportionate to health benefits that may
reasonably be anticipated;"”

(c) The estimted costs of cleaning up land are
unreasonably high relative to the |ong-term
benefits, and the residual radioactive materials
do not pose a clear present or future hazard;

(d) The cost of cleaning up a building is clearly
unreasonably high relative to the benefits;

(e) There is no known renedi al action; and

() Radi onucl i des ot her than radium 226 and its
decay products are present in significant
gquantities and concentrations.

To assure renedi es are adequately protective, the | ead agency should use caution
when considering the supplenental standards and should consult with OCERR ORP
and Regional staff before adopting supplenental standards for a CERCLA site.

Al t hough formal gui dance on the use of these supplenental standards has not been
prepared, there are several ORP nenoranda that address this issue.?®

Standards for Licensed Conmercial Sites

As noted previously, the standards for |icensed conmercial sites are
simlar to those for inactive sites. However, the standards for |icensed
commercial sites address ground water and include the general design,

% For exanple, a menorandum from All an Ri chardson (ORP) to WIlliamLibrizz
(Emergency and Renedi al Response Division), dated February 21, 1985, concerning
the applicability of secondary standards to the Montclair/Wst Orange and d en
Ri dge Radon sites.
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construction, operation, closure, and corrective action requirements spelled out
under RCRA. For exanple, these standards require surface inpoundnents to be

desi gned and constructed in conpliance with 40 CFR section 264.221, nmll tailings
to be managed so as to conply with the ground-water protection standard of 40 CFR
section 264.92, and di sposal areas at the end of the closure period to conply
with the closure performance standard of 40 CFR section 264.111. These standards
suppl enent the ground-water protection standards under RCRA by addi ng the

el enments nol ybdenum and uraniumto the |list of hazardous constituents referenced
in 40 CFR section 264.93 and by specifying concentration limts for

radi oactivity. For a discussion of the applicability or relevance and

appropri ateness of RCRA requirenents, see Chapter 2 of Part |

5.1.1.5 40 CFR Part 440: CGuidelines and New Source Perfornmance
Standards for O e Mning and Dressing Point Source Category
Ef fluent Linitations

Subpart C of 40 CFR Part 440 establishes radionuclide concentration linits
for liquid effluents fromfacilities that extract and process uranium radium
and vanadi um ores. These standards are applicable to surface-water discharges
fromcertain kinds of mines and mlls; they also may be rel evant and appropriate
to CERCLA actions involving discharges to surface waters of radioactively
contam nated waste from other kinds of sites. These standards are nore stringent
than the NRC s concentration |limts for discharges of uraniumand radiumto
unrestricted waters (see 10 CFR Part 20, Appendix B, Table Il1). Therefore, when
both 40 CFR Part 440 and 10 CFR Part 20 nay be ARARs for the sane site, the | ead
agency should apply the concentration limts in 40 CFR Part 440.

5.1.2 EPA Advisories and Gui dance To Be Consi der

EPA has published several advisories and/or pieces of guidance that may be
useful for the | ead agency to consider when conducti ng CERCLA responses at
radi oactively contaninated sites. Sone of these are described briefly bel ow

. "“A Manual of Protective Action Guides and Protective
Actions for Nuclear |ncidents," EPA-520/1-75-001 (this
docunent is in a |oose-leaf binder formthat is
periodi cal |y updated) provides practical guidance to
State, local, and other officials on criteria to use
in planning protective actions for radiologica
enmergenci es that could present a hazard to the public.
I nteri magency recomendati ons are avail able for
evacuation, tenporary sheltering, and food
repl acenent; guidance is also being devel oped for
| onger-term evacuati on and decontam nation. For
further guidance on the use of this docunent, the |ead
agency should contact EPA's ORP

. A series of publications on techniques for reducing
i ndoor radon |evels (for exanple, "Radon Reduction
Techni ques for Detached Houses -- Technical Guidance,"”

EPA/ 625/ 5- 86/ 019,
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June 1986) focus on tenporary mitigation
t echni ques--not techni ques for renovi ng contani nated
soil .

. "Technol ogi cal Approaches to Cl eanup of Radiol ogically
Cont ami nat ed Superfund Sites," published on My
23, 1988, identifies technol ogies potentially usefu
in renoving the threat of radioactivity from Superfund
sites that contain radionuclides.

. "Cui dance on the Definition and ldentification of
Conmercial M xed Low Level Radioactive and Hazardous
Waste" provides gui dance on when and how RCRA shoul d
apply to the managenent of |ow1level radioactive
waste. (The document, published jointly in January
1987 by EPA and NRC, appears as an attachnment to a
March 2, 1987, nenorandum from OSW Di rector Marcia
Wllians to the Directors of EPA s Regional Hazardous
Waste Divisions.)

. "Suggest ed Gui delines for the Disposal of Naturally
Occurring Radi onuclides Generated by Drinking Water
Treatment Plants," draft report prepared by the
Radi onucl i de Waste Di sposal Workgroup for EPA's O fice
of Drinking Water, January 1988. Thi s docunent
provi des gui dance to water suppliers and to State and
| ocal governnents for the proper handling and di sposa
of waste byproducts fromtreatnent facilities renpoving
naturally occurring radionuclides fromdrinking water
Thi s gui dance may be useful for CERCLA actions
i nvol vi ng ground-wat er extraction and treatnent
because naturally occurring radionuclides may
concentrate in the treatnent nediumthus requiring
speci al precautions for disposal.?

5.2 NRC PROGRAMS

The NRC |icenses the possession and use of source, byproduct, and
speci al nuclear material. The approximtely 9,000 NRC |icensees cover a w de
spectrumin ternms of the quantity of radioactive material possessed and the
conplexity of their operations. An extensive regulatory programexists to
control the nuclear material operations of these |icensees. As discussed in
Section 5.2.1 many of the NRC s regul ations are potential ARARs and, as
di scussed in Section 5.2.2, nmany NRC advi sori es and gui dance materials woul d
be useful to consider during CERCLA actions at radioactively contam nated
sites.

10 A joint OERR/ ORP project is underway to study potential problens created
when naturally occurring radionuclides are collected and concentrated in
treatment systens used in Superfund renediations.
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5.2.1 Potential NRC ARARs

The NRC regul ations that likely will have the greatest bearing on CERCLA
responses are those contained in 10 CFR Parts 20 and 61. These regul ati ons are
di scussed in Sections 5.2.1.1 and 5.2.1.2. Several other NRC regul ations,
however, may al so be inportant, including those found in 10 CFR Parts 30, 40,
and 70. These other regul ations are discussed in Section 5.2.1.3. Key sections
of all of these NRC regul ations are summarized in Exhibit 5-2.1

5.2.1.1 10 CFR Part 20: Standards for Protection Agai nst Radi ation

These standards are designed to limt radiation hazards caused by NRC
licensed activities. They apply to all NRC licensees, regardless of the type
or quantity of nuclear material possessed or the type of operations conduct ed.
Part 20 contains nany substantive requirenents that nmay have a bearing on
CERCLA responses, including perm ssible dose |levels (in ternms of the genera
public's exposure to radiation), radioactivity concentration linmts for
ef fl uents, precautionary procedures, and waste di sposal requirenents.

In general, 10 CFR Part 20 nmy be applicable to CERCLA actions at NRC
licensed facilities. Part 20 also nmay be rel evant and appropriate to CERCLA
actions at radioactively contaninated sites not licensed by the NRC. However,
al t hough nunerous technical and admi ni strative changes have been nmade to the
standards since they were first developed in the late 1950's, Part 20 is now
undergoi ng major revisions that will incorporate current devel oprments in
radi ati on protection principles (a proposed revision to Part 20 was published
on January 9, 1986, 51 FR 1092). The proposed revisions to 10 CFR Part 20
shoul d be consi dered when devel opi ng a protective renedy. When pronul gat ed,
these revisions would be potential ARARs.

The foll owi ng sections sumrari ze the provisions in Part 20 that
establish perm ssible |evels of radiation in unrestricted areas, concentration
limts for discharges to unrestricted areas, and waste di sposal requirenents;
the specific limts set by these provisions are listed in Exhibit 5-2. These
provi si ons probably are the npst inportant to CERCLA actions, but |ead
agenci es shoul d be aware that other provisions in Part 20 are also potentia
ARARS.

Perm ssible Levels of Radiation in Unrestricted Areas

Part 20 establishes a general requirenent that persons engaged in NRC
licensed activities make every reasonable effort to nmaintain radiation
exposures "as low as i s reasonably achi evable" (ALARA). In addition, Part 20
establ i shes several specific radiation dose limts for the protection of
wor kers and nmenbers of the public (see Exhibit 5-2). The dose limts that

11 Additional NRC regul ations in 10 CFR Part 60, which govern the disposa
of high-level radioactive wastes in geologic repositories, are not likely to
be pertinent to CERCLA actions and thus are not discussed in this chapter
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EXH BIT 5-2

SELECTED NUCLEAR REGULATORY COMM SSI ON REQUI REVENTS
FOR RADI OACTI VE WASTE MANAGEMENT@/

Acti on Requi r ermrent Gtation
Protecti on of Variety of radiation exposure limts 10 CFR section
workers in i ncluding dose limt of 1.25 reniquarter 20. 101- 20. 104
restricted areas to whole body.

Protecti on of Radi ati on exposure limted to: 10 CFR section
the public 20. 105

e Wol e body dose of 0.5 rem year;
« 0.002 ren hour

« 0.1 remin any 7 consecutive days;
and

e« The dose limts in 40 CFR Part 190
for uraniumfuel cycle operations.

D scharge to air D scharges nust neet 10 CFR section
and wat er radi onucl i de-speci fic concentrations 20. 106

l[imts in 10 CFR Part 20, Appendix B
Wast e treat nent Various waste di sposal requirenments are 10 CFR section
and di sposal set that include concentration limts for 20.301 and

di sposal into sewers and for 20. 302( a)

i nci nerati on.

# These standards are applicable to all categories of NRC
licensees and to Agreenment State |icensees. Thus, they are
potentially applicable only for CERCLA actions at sites |licensed by
the NRC, but nay be relevant and appropriate to other radioactivity
contam nated sites.
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apply to nenbers of the public are considered high relative to recent EPA
standards (e.g., 40 CFR Parts 61 and 190) and may, depending on the
circunstances at the site, be superceded by nore stringent ARARs. The |evels
are based on the "Radi ation Protection Guidance to Federal Agencies for the
General Popul ation," published by the Federal Radiation Council in 1960 (25 ER
4402), which is currently being reviewed by EPA in concert with other Federa
agenci es.

Lower dose limts currently apply to nost radionuclide rel eases from NRC
licensees. For exanple, 10 CFR section 20.106(g) incorporates the provisions
of 40 CFR Part 190, which establish significantly |lower dose linmts for al
rel eases from NRC-1icensed operations within the uraniumfuel cycle (see
Section 5.1.1.3 of this chapter). Also, airborne releases from NRC |icensees
must not result in doses that exceed the linmits set forth in the NESHAPs for
radi onucl i des (see Section 5.1.1.1 of this chapter).

Radioactivity in Effluents to Unrestricted Areas

Section 20.106 establishes concentration I[imts for nunerous
radi onuclides in airborne and liquid effluents to unrestricted areas. These
limts are for annual average concentrations and do not apply to disposal of
radi oactive material into sanitary sewerage systems. The NRC may in some cases
approve di scharges of higher concentrations of radi onuclides based on anal ysis
of the discharge rate, properties of the effluents, anticipated human
occupancy of the receiving area, background concentration of radionuclides,
and ot her site-specific features.

Several EPA standards, which establish nore protective |evels, should be
used instead of the concentration limts in Part 20--if the EPA standards are
ARARs. Specifically, the effluent limtations in 40 CFR Part 440 for radium
226 and uranium are nore protective than the liquid effluent concentration
l[imts in 10 CER Part 20. The radiation dose linmts in 40 CFR Parts 61 and 190
are also |l ower than the doses on which the Part 20 concentration linits are
based, such that the annual average concentrations in airborne and |iquid
di scharges may have to be | ower than those specified in section 20.106 in
order to conply with 40 CFR Parts 61 and 190.

Wast e Di sposal Requirenents

Part 20 allows NRC |icensees to dispose of radioactive wastes in severa
di fferent ways, including by:

. transfer to another NRC licensee that is specifically
aut horized to receive it;

. di scharge to the sanitary sewer, subject to certain limts
spelled out in 10 CFR section 20.303 and EPA's radi ation
standards in 40 CFR Part 190;

. di scharge into the anbient air or water, subject to the
concentration limts set forth in 10 CFR section 20.106

514

Word-searchable version — Not a true copy



and EPA's radi ation standards in 40 CER Parts 61 and 190;
or

. any other method specifically authorized by NRC under
section 20.302. Site-specific factors that NRC consi ders
when aut hori zing alternate waste di sposal nethods include
the kinds and quantities of radioactive materials
i nvol ved, geol ogi cal and hydrol ogi cal characteristics,
| ocal surface- and ground-water uses, and the nature and
| ocation of other potentially affected facilities.

5.2.1.2 10 CFR Part 61: Licensing Requirenents for Land Di sposal of
Radi oacti ve Waste

NRC regul ations in 10 CFR Part 61 establish the procedures, criteria,
and terns and conditions that apply to the issuing of licenses for the |and
di sposal of radioactive waste received from other persons. The regul ations are
applicable to any new | and disposal facility |licensed by the NRC (where a new
facility is defined as a facility for which a license application is submtted
after Decenber 27, 1982). Part 61 is applicable to existing |licensed | ow|eve
wast e di sposal sites at |icense renewal, but it is not applicable to
previously closed sites, including existing CERCLA sites containing |owI|eve
radi oacti ve waste. The performance objectives and technical requirenents may
be rel evant and appropriate to existing CERCLA sites containing | owleve
radi oactive waste if the waste will be permanently left on site.' However
radi oacti ve wastes at CERCLA sites often fall outside the definition of wastes
covered by Part 61, particularly when naturally occurring and
accel erator-produced radi oactive material (NARM is involved.

5,2.1.3 10 CFR Parts 30, 40, and 70: Donestic Licensing of Byproduct,
Source, and Special Nucl ear Materi al

Parts 30, 40, and 70 contain licensing requirenents for the possess ion
and use of byproduct, source, and special nuclear material, respectively.
Activities associated with the generation, treatnent, and storage of wastes
containing these materials are |licensed under each of these Parts, subject to
the radi ati on protection standards in 10 CFR Part 20. Disposal of these wastes
is regul ated under 10 CFR Parts 20 and 61, discussed above.

One section of these regulations that is particularly noteworthy is 10
CFR Part 40, Appendi x A. Appendi x A incorporates the basic provisions of
Subparts D and E of 40 CFR Part 192, and its health-based linmts are entirely

12 EPA W1l soon propose new environnental standards for the nmanagenent,
storage, and disposal of |lowlevel radioactive waste and certain NARM wast es
(40 CFR Part 193). As of the witing of this guidance manual, these proposed
st andards were undergoing EPA' s internal (Red Border) review process. Once the
EPA standards are pronul gated, the NRC will nake necessary conforni ng
amendments to Part 61. Also, |ead agencies should consider the proposed EPA
standards in devel opi ng protective renedi es once the standards are published.
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consistent with those in that and other EPA regul ations. Appendi x A, however,
contains many provisions that are not in 40 CFR Part 192, such as detailed
siting, design, and nonitoring requirenments. The latest revision to 10 CFR
Part 40, Appendix A, was pronul gated on Novenber 13, 1987 (52 ER 43553); this
revi sion addresses, at least in part, EPA s ground-water protection

requi renents found in 40 CFR Part 192.

Parts 30, 40, and 70 nay be applicable to CERCLA actions at sites
licensed under the respective parts. In addition, Parts 30, 40, and 70 nay be
rel evant and appropriate to other, non-licensed sites that contain radi oactive
cont am nati on.

5.2.2 NRC Advi sories and Gui dance To Be Consi dered

The NRC has published nunmerous advi sories and gui dance nmaterials (e.qg.
Regul at ory Gui des, Technical Position Papers, and NUREG docunents) that are
not ARARs but may be useful to consider when conducting CERCLA responses at
radi oactively contaninated sites. Exanple advisories and gui dance that nmay be
nost useful are di scussed bel ow.

"Di sposal or On-site Storage of Residual Thoriumor Uranium (Either as
Natural Ores or Wthout Daughters Present) from Past Operations,” is a
techni cal position paper published by the NRC s Urani um Fuel Licensing Branch
on COctober 23, 1981 (46 ER 52061). This technical position paper provides
gui dance on five on-site disposal and storage options. For the different
options, there are progressively higher concentration limts for residua
radi oactivity, with progressively nore restrictive controls placed on sites
wi th hi gher concentrations. Option 1 establishes concentrations of natura
thorium depleted or enriched uranium and uraniumores that the NRC staff
believes are | ow enough to be buried without restrictions on the buria
nmet hods. The concentration limts for this option were devel oped to be
consi stent with EPA' s cleanup standards in 40 CFR Part 192 (see Section
5.1.1.5 of this chapter). EPA cautions, however, that this technical position
paper is only guidance and, in places where the gui dance nay be |ess
protective or in conflict with 40 CFR Part 192, Part 192 should take
precedence.

NUREG 1101, "On-site Disposal of Radioactive Waste," provi des gui dance
to licensees seeking authorization (under 10 CFR section 20.302) to di spose of
small quantities of radioactive material by on-site subsurface disposal. In
particular, this guidance identifies application information to be submtted
to the NRC, disposal nmethods and techni ques acceptable to NRC staff, limting
conditions for disposal of different categories of radionuclides, and the
techni cal net hodol ogy NRC staff will use to evaluate requests for approval of
on-site burial. At present, three volunmes of this guidance have been published
and a fourth is in preparation. Agencies that may use this gui dance are
cautioned, however, that EPA's |low1level waste di sposal standards once
proposed will be nore restrictive (see footnote 12 for nore detail on these
forthcom ng EPA standards).

Regul atory CGuide 1.86, "Termination of Operating Licenses for Nuclear
Reactors," provides surface radioactivity and dose rate criteria for

516

Word-searchable version — Not a true copy



deternmi ning when facilities and equi pnent can be rel eased for unrestricted
use. The criteria in this guide are the sane as those published separately by
the NRC' s Division of Fuel Cycle and Material Safety in July 1982 ("Guidelines
for Decontam nation of Facilities and Equi pment Prior to Rel ease for
Unrestricted Use or Termination of Licenses for Byproduct, Source, or Specia
Nucl ear Material"). This guidance would be useful in assessing the hazards of
resi dual radioactivity concentrations in equipnment or in buildings; it should
not be used to evaluate the concentrations in contam nated |and or buried
waste. Also, |ead agencies are cautioned that the concentration limts in this
gui dance are quite old; however, no other guidance in this area currently

exi sts. New residual radioactivity criteria are currently being devel oped by
EPA's ORP, but these criteria are not expected to be promulgated until 1991

The NRC has published several reports that discuss regulatory controls
for NARM Because existing controls for NARM are fragnentary and non-uni form
on both the Federal and State level, these reports nmay be useful in
i dentifying ARARs for NARM waste at CERCLA sites. Two relatively recent
reports that may be npbst useful in this regard are: (1) "Naturally QOccurring
and Accel erator-Produced Radi oactive Material s--The 1987 Review," by the NRC s
O fice of Nuclear Material Safety and Safeguards; and (2) "Regul ation of
Naturally Occurring and Accel erator-Produced Radi oactive Materials: An
Updat e, " NUREG 0976, October 1984.

The NRC s Division of Low Level Waste Managenent and Deconm ssi oni ng has
publ i shed a draft Technical Position Paper entitled "Environmental Monitoring
of Low-Level Radi oactive Waste Disposal Facilities" (Septenmber 1987). The
purpose of this paper is to provide guidance, devel oped in accordance with 10
CFR Part 61, to license applicants, licensees, and regulatory authorities with
respect to the nonitoring of |owlevel waste facilities. This docunent
presents the NRC staff's opinion on technical requirenents for site
environnental nonitoring, as well as a rationale for the need and use of the
types of nonitoring suggested.

Final ly, Appendix E of Revision 1 to NUREG 1213, "Plans and Schedul es
for I'mplementation of U S. Nuclear Regul atory Comr ssion Responsibilities
Under the Low Level Radioactive Waste Policy Amendments Act of 1985,” lists
nunmer ous NRC publications on | ow|evel waste disposal. The docunents |isted
m ght be of interest to technical staff devel oping renedial action
alternatives and designs.

5.3 DOE PROGRAMS

As noted in the introduction of this chapter, nobst of DOE s operations
are exenpt from NRC s |icensing and regul atory requirenments. DOE s
requi renents for radiation protection and radi oacti ve waste managenent are
spelled out in a series of internal DOE orders. These orders, which are issued
under the authority of the Atom c Energy Act and other statutes, have the sane
force for DOE facilities or "within DOE" as does a regulation. The
requirenents in the orders are legally enforceable by DOE agai nst contractors
that operate DOE installations; the orders do not apply to sites outside of
DOE's jurisdiction.
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The DOE orders are not pronul gated requirenents and are not potentia
ARARs. The orders have been devel oped for internal DOE use and are applicable
only to DOE facilities. DOE orders are not subjected to public review and
comment before issuance, and they are legally binding only because of
contractual arrangements between DOE and its contractors (i.e., they are not a
matter of public |aw).

Because DOE's orders typically incorporate requirenments pronul gated by
ot her Federal agencies, the orders should be consistent with existing
regul ations. To the extent that DOE orders are nore stringent or cover areas
not addressed by existing ARARs, they shoul d be consi dered when necessary to
devel op a protective renedy.

The nost inportant DOE order concerning radiation protection and
radi oacti ve waste managenent is DOE 5400.3, "Radiation Protection of the
Public and the Environment." DOE 5400.3 will integrate, consolidate, and

updat e existing DOE requirenments.?® As of early 1989, DOE 5400. 3 was under goi ng
final internal review

DOE 5400.3 will establish broad standards and requirenents designed to
protect the public and environnent against undue risk fromradiation rel eased
fromroutine DOE activities and renedi al actions. For exanple, it wll
establish the follow ng radiati on exposure limts for nenbers of the public:

. an effective dose equivalent of |ess than 100
mlliremyear (all exposure pathways considered);*

. a dose of less than 5 renfyear to any organ (al
exposur e pat hways consi dered);

. doses of less than 25 mllirenlyear to the whol e body

and 75 nmilliremyear to any organ (only airborne
en ssions and exposure pathways consi dered); 1°

. doses of less than 25 nilliremyear to the whol e body
and 75 mlliremyear to any organ (all exposure
pat hways

13 Exi sting DOE requirenents for radiation protection are found in, anong
ot her places, Chapter 11 of DOE Order 5480.1B, as anended by a menmorandum from
Wl liam A Vaughan, Assistant Secretary of the Ofice of Environment, Safety,
and Health, to the DOE Program Offices (August 5, 1985). This nenorandum
i ncorporated new radi ati on standards for protection of the public in the
vicinity of DOE facilities.

14 The effective dose equivalent is a weighted average of comm tted dose
equi valents for specific organs. It provides a neasure of the overall (i.e.
whol e body) carcinogenic and genetic effects resulting froma radionuclide
exposur e.

15 Consi stent with linmts established by EPA into CFR Part 61
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considered, but only for releases fromfacilities that
manage and store spent nucl ear fuel, high-level, and
transurani c wastes); 16

. an effective dose of less than 4 nilliremyear (only
the drinking water pathway considered);!’ and

. DCE personnel and contractors shall strive to ensure
that radiation doses to nenmbers of the public are as
| ow as reasonably achi evabl e bel ow the appropriate
limts.

In addition to establishing radiation exposure limts for individua
menbers of the public, DOE 5400.3 is expected to include derived concentration
gui des (DCGs) for discharges of radioactively contam nated |iquids to surface
wat ers, aquifers, soil, and sanitary sewerage systens. Furthernore, the order
may establish criteria for limting radiation doses to aquatic organi sms, as
wel | as radiological nonitoring requirements and requirenments for detecting
and assessing unpl anned rel eases of radioactive material and the consequences
of such rel eases. Al so, one chapter of DOE 5400.3 mmy include detailed
gui delines for residual radioactive material at DOE sites within the Fornerly
Utilized Sites Renedial Action Program and Renmote Surplus Facilities
Management Program These gui delines may incorporate nost of the same contro
and cl eanup provisions of 40 CFR Part 192, as discussed in Section 5.1.1.4.
The order will be supported by technical docunents providing factors used to
estimate external and internal doses received fromexposure to radiation or
radi oactive materials,!® as well as expanded requirenents and gui dance on
ef fl uent and environnental nonitoring.

DOE has al so published an interpretive rule in 10 CFR Part 962 t hat
clarifies DOE's obligations under RCRA with regard to radioactive waste
cont ai ni ng byproduct material owned or produced by DCE (52 ER 15937, May 1,
1987). The rule states that all DCE radi oactive waste defined as hazardous
under RCRA is subject to regulation under both RCRA and the Atomi c Energy Act;
t he nonradi oacti ve hazardous conponent of the waste substance is subject to
regul ati on under RCRA, and the actual radionuclides dispersed in the waste
substance are subject to regul ation under the Atomi c Energy Act. When the
application of both regulatory regimes proves conflicting or inconsistent in
specific instances, RCRA yields to the Atom c Energy Act (i.e., the Atomc
Energy Act requirenments shoul d take precedence).

16 Consistent with limts established by EPA in 40 CFR Part 191.

17 Consistent with limts established by EPA in 40 CFR Part 141.

18 DCE draft reports: "Internal Dose Conversion Factors for Cal cul ation
of Dose to the Public" and "External Dose-Rate Conversion Factors for
Cal cul ation of Dose to the Public." EPA's CRP is preparing anal ogous dose
conversion factors to be published in Federal CQuidance Report No. 11
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CHAPTER 6

POTENTI AL ARARs FOR CERCLA ACTI ONS AT
M NI NG, M LLING OR SMELTI NG SI TES

6.0 [ NTRODUCT1 ON

In sonme ways, nmining sites are unique with respect to other CERCLA sites
because of the nature and volunme of the wastes and the surface area of the
sites. Several |aws and statutes, described below, apply specifically to
mning sites, namely the Uranium M Il Tailings Radiation Control Act (UMIRCA)?
and the Surface M ning Control and Reclamation Act (SMCRA). Legislation
described in other chapters nay al so contain potential ARARs. For exanpl e,

Maxi mum Cont ami nant Level s pronul gated under the Safe Drinking Water Act
(SDWA) will generally be relevant and appropriate when m ning wastes have
contam nated ground water that is a current or potential drinking water
supply. Federal Water Quality Criteria devel oped under the Cl ean Water Act
(CWA) may be ARARs if mning waste has contami nated a stream depending on the
desi gnated use of the stream The policies and considerations used to
determ ne whether a requirenment is applicable to or relevant and appropriate
for a mning site are essentially the sane as those used to nmeke that
deternmination for any CERCLA site. State standards for cleanup of abandoned
coal mines may al so be ARARs dependi ng upon the circunstances at a particul ar
site.

This chapter is organized into two nmajor sections. Section 6.1 discusses
potential ARARs under SMCRA, and because RCRA is an inportant source of
potential ARARs for CERCLA actions at mning sites, Section 6.2 addresses the
requi renents under Subtitles C and D of RCRA as potential ARARs for the
cl eanup of mining sites under CERCLA. The process for determ ning ARARsS under
RCRA, however, is somewhat conplicated by the fact that certain mning wastes
are excluded fromthe RCRA definition of hazardous waste.

6.1 SURFACE M NI NG CONTRO. AND RECL AMATI ON ACT

SMCRA, 30 USC 881201 et seq., establishes a nationw de programfor the
protection of human health and the environnent fromthe adverse effects of
surface coal nining operations, current and past.? Pursuant to SMCRA, the
Department of the Interior, Ofice of Surface M ning, has pronul gated
standards for surface mning activities (30 CFR Part 816) that may be rel evant
and appropriate to mning sites on the NPL

Requi rement s under SMCRA nmy be applicable to CERCLA cleanup of sites
associ ated with abandoned coal mnes and may be rel evant and appropriate to

1 St andards devel oped under UMIRCA for stabilization, disposal, and
control of uraniumand thoriummll tailings are discussed in Chapter 5 of
Part Il of this guidance manual

2surface effects of underground coal mining are al so covered.
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cl eanup of other types of mining sites under CERCLA. (See Section 1.2.4.3 of
Chapter 1 of Part | for further guidance on how to determ ne whether a
requirenent is relevant and appropriate). The requirenents found in 30 CFR
Part 816 may be rel evant and appropriate for CERCLA actions at mning sites
when, for exanple:

. The site contains geologic materials containing
sul fides,® and there is a release or threat of a
rel ease of acid. Such a release could nobilize a
rel ated rel ease of acid-soluble netals that are
hazar dous substances, thus disrupting the hydrol ogic
bal ance and adversely affecting aquatic and ot her
resources. In such situations, 30 CFR Part 816
requi renents that boreholes and shafts be sealed to
prevent drainage fromentering ground water, and that
the drainage be treated to reduce toxic content, may be
rel evant and appropriate. (See 30 CFR sections
816.4(b), (d), and (f)).

. The site is subject to erosion (due to steep slopes and
often arid conditions in mning areas) and thus
rel eases fromsoils or wastes are contam nated by heavy
metals. In such cases, revegetation requirements (30
CFR section 816.111) may be relevant and appropri ate,
for exanple, to protect a cap at a CERCLA mning site
fromerosion and to prevent further rel eases of arsenic
or heavy netals. Also, see 30 CFR section
816.41(f)(1)(i) for requirements regardi ng burying
materials that may be detrimental to vegetation

6.2 RESOURCE CONSERVATI ON AND RECOVERY ACT

Under RCRA 83001(b), EPA is tenporarily prohibited fromregulating
"solid waste fromthe extraction, beneficiation, and processing of ores and
m neral s" as hazardous waste, pending study and further regulation by EPA
(this exclusion of wastes is known as the Bevill Amendnent). Therefore, unless
EPA has specifically listed a certain nmning waste or waste streamin a form
rul emaki ng, Subtitle C requirenents are not applicable to mning wastes nor to
soil and debris wastes contam nated with nining wastes, since the
contam nati on does not derive froma RCRA hazardous waste. This is true even
if a waste woul d otherwi se be considered a characteristic hazardous waste.

For many of the wastes that result fromthe extraction and beneficiation
of ores and minerals, EPA has determ ned that regul ation of these wastes under

3Sul fide-containing materials are found at coal sites, as well as at many
"hard rock™ mning, mlling, and snmelting sites that are being addressed
pursuant to CERCLA.
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Subtitle Cis not warranted at this tine.? Therefore, Subtitle C requirenents
are not applicable to these wastes. In addition, since EPA has nmade a formal
deci sion that regul ati on of these wastes under Subtitle Cis not warranted,
Subtitle C requirenents for hazardous waste will generally not be relevant and
appropriate to these wastes. To the extent that the circunstances at the site
differ fromgeneral site characteristics that forned the basis of the decision
(see 51 FR 24496), a different approach nay be taken, and certain Subtitle C
requi renents nmay be rel evant and appropriate.

For wastes that result fromthe processing of ores and m nerals, EPA has
started to relist as hazardous certain processing wastes that were initially
suspended under the Bevill Amendment. On Septenber 13, 1988 (see 53 FER 35412),
the Agency pronulgated a final rule to renpve the suspensions for the
following six snelting wastes:

. K064 -- Acid Plant Bl owdown Slurry/Sludge Resulting
fromthe Thi ckening of Bl owdown Slurry at Primary
Copper Snelting and Refining Facilities;

. K065 -- Surface |npoundnent Solids Contained in and
Dredged from Surface | npoundrments at Prinmary Lead
Snelting Facilities;

. K066 -- Sludge from Treat nent of Process Wastewat er
and/or Acid Plant Blowdown at Primary Zinc Snelting and
Refining Facilities;

. K088 -- Spent Potliners fromPrimry Al um num Reduction
Facilities;

. K090 -- Emi ssion Control Dust or Sludge from
Ferrochrom unsilicon Production Facilities; and

. K091 -- Emi ssion Control Dust or Sludge from
Ferrochrom um Production Facilities.

As a result of this rul enmaking, these six wastes are now |listed as RCRA
hazar dous wastes. Therefore, requirenents pertaining to these hazardous wastes
are potential ARARs.

On Cctober 20, 1988, EPA proposed to revise the list of processing
wast es excluded under the Bevill Amendnent. The proposed rul emaki ng woul d have
elimnated fromthe m ning waste exclusion all but 15 specific high-vol une
processi ng wastes, which the agency would define as "special wastes" (53 ER
41288). Based on public comments received on this rul emaki ng, EPA reproposed
this rul emaking on April 17, 1989 (54 ER 15316) containing revised criteria by
whi ch wastes will be excluded under the Bevill Anmendnent. The proposal (which
will be finalized in August, 1985) woul d designate 6 high-processing wastes as

4"Regul atory Deternination for Wastes fromthe Extraction and
Beneficiation of Ores and Mnerals,"” 51 FR 24496 (July 3, 1986).

6-3

Word-searchable version — Not a true copy



speci al wastes. Thirty-three other high-volunme processing wastes would remain
conditionally exenpt from Subtitle C pending further rul emaking to detern ne
their "special waste" status. That rulemaking will be conpleted by January,
1990.

Speci al wastes will be studied and presented in a report to Congress,
and be subject to future regulation pursuant to RCRA 83001. Al other mnera
processi ng wastes will be regul ated as hazardous wastes if the wastes exhibit
one or nore of the hazardous characteristics; Subtitle Crequirenents will be
potential ARARs for these wastes. Decisions about whether a Subtitle C
requirenent is relevant and appropriate to wastes covered under this
rul emaki ng, given the site circunstances, nust be nade on a case-by-case basis
until a formal decision on whether to apply Subtitle C to these wastes is nade
(before January 1991).

M ning wastes that are not currently regul ated under Subtitle C are
subject to Subtitle D requirenents, which primarily provide perfornmance
standards that States use to identify unacceptable solid waste facilities or
managenent practices. The Agency is devel opi ng regul ati ons under Subtitle D
desi gned specifically for mning wastes that will not be regul ated as
hazar dous waste, since current Subtitle D regul ati ons may not adequately
address the risks fromthese wastes. It is anticipated that these Subtitle D
regul ations will address facility devel opment, operation, closure, and
post cl osure nmmi ntenance. When pronul gated, the revised Subtitle D regul ations
may be ARARs for Superfund actions.
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CHAPTER 7
CERCLA COWPLI ANCE W TH STATE REQUI REMENTS

7.0 | NTRODUCTI ON

CERCLA 8121 provides that for any hazardous substance, pollutant, or
contaminant that will remain on site, remedial actions undertaken pursuant to
§8104, 106, 120, or 122 nust satisfy any applicable or rel evant and
appropriate Federal requirenment and any applicable or relevant and appropriate
promul gated State standard, requirement, criterion, or limtation under State
environnental or facility siting law that is nore stringent than any Federa
requirenent if the State requirenent is identified in a "tinely" manner.?! This
chapter presents gui dance on how to address policy and procedural issues in
i dentifying and conplying with State ARARs.

I ndian Tribal Governments may adopt requirements and standards into
Tribal law for control of the environnental quality of Tribal |ands. The
proposed revisions to the NCP treat Tribal requirements that neet the
eligibility criteria for State ARARs, i.e., they are pronmulgated (legally
enforceabl e and of general applicability) and nore stringent than Federa
requi renents as potential ARARs for on-site renedial actions on Indian | ands.
Informal or unofficial standards or requirements that have not been adopted by
resol ution, ordinance, or other Tribal admnistrative procedures are unlikely
to nmeet the eligibility criteria. Pending final action on the proposed
revisions to the NCP, EPA is following this approach as a matter of policy.2

This chapter first contains a description of the statutory criteria for
determ ning whether a State requirenment will be a potential ARAR These
criteria, which are analyzed in Section 7.1, include requirements that the
State standard be "pronul gated" and "nore stringent." Sections 7.1.1 and 7.1.2
provi de a conceptual framework for analyzing whether a particular State
standard satisfies these criteria.

This chapter also outlines several comopn exanples of State statutes
that may be considered as potential ARARs, describes their basic
characteristics, and provides policy guidance on situations in which they are
likely to be potential ARARs. These State statutes include |ocation standards
and other siting requirenents, State limtations on discharges of toxic
pollutants to surface water, and anti degradation requirements for surface
wat er, which are

! The proposed NCP states that the definition of "State" shall include
"Indian Tribes," 53 ER 51479, 51477 (Decenber 21, 1988).

2This policy is in accordance with the objective of EPA' s Indian Policy
(Novenber 8, 1984), which is "to give special consideration to Triba
interests in maki ng Agency policy, and to insure the close invol venent of
Tribal Governnments in making decisions and managi ng environnmental prograns
affecting reservation lands .... The Agency will recognize Tribal Governnents
as the primary parties for setting standards, nmeking environmental policy
deci si ons and managi ng prograns for reservations, consistent with Agency
standards and regul ations."
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described in Section 7.2. Policy guidance is provided on particul ar features
of State location and siting standards, including waivers and override
provi sions and bans on facilities in particular |ocations.

In addition to providing policy guidance on how the criteria for State
ARARs shoul d be anal yzed, this chapter also describes the procedures for
States to identify State ARARs. It sets forth the roles of the |ead and
support agencies in the process of conmunicating State ARARs and specifies
points in the renedial process when State ARARs nust be identified. The nost
i nportant procedural requirenents are specified in the Superfund Menorandum of
Agreenment (SMOA), and Section 7.3 describes how the SMOA is devel oped to
enhance the process of identifying and comruni cati ng ARARs. Finally, this
chapter contains a description of the basic requirenents for tinely, specific,
accurate, and conprehensive identification and description of State ARARs.

7.1 CRITERIA FOR DETERM NING |F A REQU REMENT 1S ELIG BLE TO BE A STATE

A State is responsible for the identification of potential State ARARS
whet her acting in the role of the |ead or support agency during the renedi al
process. 3

The first step that is taken by a State in the process of determ ning
whet her requirenments are eligible to be State ARARs is to conpile the universe
of State environnmental or facility siting laws from which potential ARARs can
be identified. Potential ARARs are identified on a site-specific basis during
the critical points in the renedy selection process. CERCLA 8§121(d)(2)(A)
specifically limts the scope of State ARARs to standards, requirenents,
criteria, or limtations under environmental or facility siting |laws that are
promul gated and nore stringent than Federal requirenments. Using the procedures
described in Exhibit 7-1 and the acconpanying text, a State nust anal yze
potential ARARs to determ ne whether they neet these two criteria.

7.1.1 Identification and Determ nation of "Pronul gated"” State
Requi renent s

The eligibility of State requirenents as ARARs is consistent with that
of Federal requirenents in that they both nust be "promul gated," as opposed to
non- pronul gat ed gui dance or advi sories. "Pronul gated" requirenents are | aws
i nposed by State |egislative bodies and regul ati ons devel oped by State
agenci es. The proposed NCP defines "pronul gated" State requirenents as State
standards that are of general applicability and are legally enforceable.

. Legally Enforceabl e

Legally enforceable requirenents are State regul ations
or statutes that:

31n both cases, the identification process includes a Federal review of
and concurrence with the State finding in order for a remedial action to
pr oceed.
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- - Cont ai n specific enforcenent provisions; or

- - Are enforceabl e by neans of the general authority in other
laws or in the State constitution

. Ceneral Applicability

For a State requirenent to be a potential ARAR, it nust be of
general applicability. The phrase “of general applicability” neans
that the requirenment nust be applicable to all circunstances
covered by the requirenent, not just Superfund sites (e.g., the
provi sions of this chapter apply to any person storing,

col l ecting, transporting, processing, or disposing of solid
waste). An exanple of a requirenent that is not of genera
applicability is one that was pronul gated for a particul ar CERCLA
site or for CERCLA sites exclusively, and not for other hazardous
wastes sites (e.g., pronulgation of cleanup standards specific to
one or nore NPL sites but not other sites with rel eases of

hazar dous substances el sewhere in the State).

In nost cases, promul gated requirements will have clear indications of
promul gati on. Docunentation of pronul gation, such as the statute nunber, date
of enactnent, and the effective date of the requirenents, is provided when a
State law i s adopted and can be obtained readily fromthe statute itself or
its source, i.e., the enacting |egislative body or agency.

Pronmul gated State | aws and regul ati ons can contain provisions that range
from chem cal -specific nunerical standards, the application of which can be
clearly identified and considered, to narrative criteria, which do not contain
specific requirenments. The identification of the requirenents through which
narrative criteria are inplenmented on a site-specific basis may call for a
revi ew of other environnental statutes.

State environnmental |laws that are typically witten with narrative
Criteria are statutes that prohibit degradation or limt the discharge of
toxic pollutants.* The requirements that inplenent these laws are not
necessarily fornul ated through pronul gati on of additional State regul ations
specific to the law, rather, they can be provisions contained within the State
water quality standards statute, for exanple, or in other State statutes
relating to the protection of natural resources. The pronul gated requirenents
that inplement State environmental |aws can al so range from nunerica
standards to non-quantitative narrative criteria, such as toxicity testing
procedures. Following the identification of specific promulgated requirenents,
the application of the requirenments nust be interpreted on a site-specific
basis. State policies or guidance used in inplenenting or

4 General State environnmental |aws for consideration as potential ARARs
are discussed further in Section 7.2.
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interpreting narrative criteria or standards, although not ARARs, should be
considered in determning the renedy. For exanple, if a State Water Quality

St andard prohibits the discharge of “toxic pollutants in toxic anounts,” the
remedi al deci sion maker woul d need to decide what that neans in the context of
the site at issue, considering any pertinent State policies or guidance.?

7.1.1.1 Criteria That Are To Be Consi dered (TBCs)

Promul gated statutes may contain |legally enforceable standards that are
applied by State agencies through the issuance of limt-containing pernmts.
Standards or limts that are not promul gated but are generally included in
permits are not potential ARARs. Although these promrmul gated statutes are
potential ARARs, any specific standards or limts that are derived from State
regul ations are not in thenselves considered ARARs. This is true even if
repeated application of the regulation results in the same nunerical standard
or limt being applied. However, these standards, as well as State advisories,
gui dance, non-bi ndi ng guidelines, or other standards that are not legally
bi ndi ng or of general applicability may neverthel ess be considered in
fashioning a protective renedy for a site. Consistent with the treatnent of
Federal criteria that are to be considered, the scientific basis for State
TBCs shoul d be eval uated.®

7.1.1.2 State Policies

Non- pronmul gated State policies are not requirenents, but are often
devel oped and docunented when State statutes or regulations are interpreted
and i npl enented by State agencies (e.g., guidance nmenoranda or documents).
These State policies are to be distinguished frompromulgated “criteria” that
are contained in a State statute and i nplenmented via specific requirenents
found in the statute or in other pronul gated State regul ati ons. Non-
promul gated State policies help to shape the consistent application and
enforcenent of requirenents and, as such, are classified as TBCs. Also, State
policies my be needed to assist in the clarification of a requirenment and may
be used in determ ning how an ARAR shoul d be appli ed.

7.1.1.3 Rel ationship Between Local Requirenments and State ARARS

CERCLA 8121(d) does not require CERCLA actions to conply with |ocal |aws,
i.e., local laws in thenselves are not ARARs. However, in sone cases,
requirenents that are devel oped by a |l ocal or regional body and are adopted
and legally enforceable by the State nmay be potential State ARARs. These
requi renents may include State standards that are set by regional boards as

5 See section 7.2.2 of this guidance manual for further discussion of
narrative criteria for the control of discharges of toxic pollutants.

6 More information on TBCs is provided in Part | of this guidance
manual
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Exhibit 7-1
Proceduresfor Determining Eligibility of State ARARS

Identify standards, requirements,
criteria or limitations under State
environmental or facility
siting laws that address
site problems/remedies at
critical points in the RI/FS
process.! (See detailed diagram
on pg. 1-7.)*

Identity all specific
requirements, standards, criteria
and limitations.

Determine if the criteria or
non-promuigated requirement
should be considered
(For TBCs Test, go to

Exhibit 1-7.)*

Determine if the requirement
Is promuigated, l.e., if itis
of general applicability and
legally enforceable.

Determine if the requirement
is more stringent. (Use framework
in section 7.1.2 for comparing
Federal and State requirements
and criteria for stringency.)

Requirement/Criterion is not
ARAR or TBC.

Determine whether the requirement is "applicabie”
or "relevant and appropriate”. (Go to Exhibits
1-5 and 1-6.)*

1 The universe of potential State ARARs will

vary considerably in each State. Alist form

whi ch site-specific ARARs can be identified

shoul d be devel oped by each State through

cooperation and coordi nati on of various State

agenci es
* References are to Part | of the “CERCLA Conpliance Wth O her
Laws Manual .”
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well as local requirenents that are part of a legally enforceable State
13 pl an. 1!7

For exanple, the California Porter-Cologne Water Quality Act (California
Wat er Code Sections 13300-13999.16 and Title 23 of the California
Admi nistrative Code) directs nine regional boards to fornulate regi onal water
quality control plans that are designed to ensure protection of beneficia
uses of the State’'s waters. The State’'s waters may be used for di scharge of
waste only if the discharge neets the regional board' s requirenments. According
to the Act, which ensures California' s eligibility to inplenment the Federa
NPDES requi renents, regional boards nust issue the discharge requirenents
necessary to inplenent the water quality control plans. Substantive discharge
requi renents of each of California's regional water quality control plans, as
wi t h NPDES di scharge requirenments in other States, are potential ARARs for
CERCLA di scharges to the waters within the respective region.

Sone State laws require the adoption of a legally enforceable State “pl an”
contai ning requirenents that are generated at the local or regional |evel.
Hazar dous waste managenent planning is often undertaken in this manner. For
exanpl e, a State hazardous waste managenent plan nay be prepared in
conjunction with, and take into account, plans adopted by counties and
regi onal councils of governments. The conprehensive plan, which is then
adopted and i npl emented by the State, may contain potential State ARARs for
CERCLA acti ons.

The Federal Clean Air Act requires each State to adopt and subnit to EPA a
pl an that provides for inplenentation, nmintenance, and enforcenent of primary
and secondary ambient air quality standards. After consultation with
appropriate State and | ocal authorities, EPA designates areas within each
State (called “air quality control regions”) that are deemed necessary or
appropriate for the attai nnent and mai ntenance of these anbient air quality
standards. The State Inplenentation Plan (SIP) nust establish emssion limts
and ot her nmeasures necessary to assure conpliance with the anbi ent standards
within each air quality control region.® In sone States, the regional bodies
establish and enforce enmission limts; in other States, regional bodies submt
standards that are then inplenented and enforced by the State. In both cases,
the requirenments of a regional air quality control body may be potential State
ARARs for CERCLA on-site actions taken within the respective region.

Local air toxics prograns, although not eligible to be ARARs, deserve
particular attention as TBCs. These prograns are a key part of EPA s nationa
air toxics strategy.

7 Local zoning requirenments my be TBCs, and should be conplied with
when necessary to protect human health and the environnent.

8 Standards which are incorporated into a Federally-approved SIP are
al so Federally enforceable.
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7.1.2 Ceneral Procedures for Deternmining if a Requirenent is
“More Stringent”

This section covers how to determ ne when a State standard is nore
stringent than a Federal requirenment. It presents a conceptual franmework for
conparing State and Federal requirenments and criteria for determn ning whether
a proposed State ARAR is nore stringent, should this conparison becone
necessary.

The conparison of State and Federal requirenents on the basis of stringency
can be facilitated by first determ ning the authority under which the
environnental programand its requirements were pronul gated. In the case of
State environnmental prograns that have been authorized by EPA to be fully
admi ni stered and enforced in lieu of a Federal program the stringency of the
State requirenments has al ready been established, i.e., the State program nust
be at | east as stringent such that it provides for conpliance with the
requi renents of the Federal Act. Establishing stringency can require nore
attention, however, when the State program has not been Federally authorized.
In such cases, a conparison of requirenents may call for an evaluation of the
nore stringent of two requirements. Guidelines for making this determ nation
are presented in this section.

7.1.2.1 State Prograns That Have Been Federally Authorized

Appendi x B shows the rel ationship between Federal and State prograns, in
ternms of authorization, under the mmjor environnental statutes that are
contained in the universe of potential ARARs (i.e., Part | and Part Il of this
gui dance nmanual ). |f authorization for operating a Federal program has been
acquired by a State, it can be seen that the requirenents of the State program
are at least as stringent as or nore stringent than those requirenments of the
paral |l el Federal |aw or regulation. Therefore, a side-by-side conparison of
Federal and State provisions is not necessary. \Wen identifying potentia
ARARs under a State program which has gai ned Federal authorization, a State
shoul d sel ect the authorized provisions of the State statute or regul ation
that address the site problens and renedi es. For the purposes of
identification and conmuni cati on of State ARARs, the authorized State
requirenent is to be docunmented as the potential ARAR (as it is regarded as
the requirenent that is in effect).

Federal environnental statutes nmmy either contain the requirenent or all ow
for the authorization of State prograns to be carried out in lieu of direct
adm nistration in the State by EPA. The statute may allow all regulations to
be formul ated and adopted by the State, such as in RCRA requirenents, or it
may retain several rul emaking provisions under Federal jurisdiction, such as
in the Clean Water Act. In either case, a State requirenent that is Federally
aut hori zed nust generally be “equivalent” to its Federal counterpart,
equi val ent neaning that the requirenment is identical (enacted verbatim or
achieves the same result. In sone instances, an identical State requirenent is
mandat ed for authorization to be gained. In addition, Federal statutes may
allow States to pronmul gate “nore stringent” requirenments than those
requi renents provided by Federal |aw. These “nore stringent” requirenents may
be in the formof effluent standards that |ower a
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concentration or volunme of a pollutant discharge, for exanple, or they may be
in the formof an additional or exclusive State requirenment for which no
conpar abl e Federal requirenent exists.

7.1.2.2 State Prograns _That Have Not Been Federally Authorized

« State Programs Wth No Federal Counterpart: A State may find that it
needs to promrul gate environnental regulations that involve aspects of
pol lution control addressing specific conditions within that State.
Pennsyl vani a, for exanple, has pronul gated strict wastel oad managenent
regul ations that control the loading on public sewerage systens because
of the deteriorated conditions of the aged conveyance and treat nent
systens in the State. A Federal counterpart to a State regul ation such
as this one may not exist, and Federal authorization will not be a
factor that can be considered in determ ning stringency. However, if the
provi sions of a non-authorized State environnmental regulation are
pertinent to the conditions at a CERCLA site, the State requirenents are
potential ARARs; they are nore stringent than Federal law in the sense
that they add to Federal |aw requirenents that are specific to the
environnmental conditions in the State.®

e« State Programs That Have a Federal Counterpart: A State may have
pronul gated requirenments that parallel those associated with a Federa
environnmental program but the State nmay not have sought or gained
aut hori zation for the programfor various reasons. In the case of RCRA
a State may be denied authorization because of a | ack of equival ency or
consi stency of all State requirements to such an extensive body of
Federal requirenents. Also, a State may only have partial authorization
to inplenent select portions of RCRA. In the case of CERCLA, the Federa
statute does not provide States with the opportunity to gain
aut hori zation for the adm nistration of Superfund |law. |In neither case,
however, does Federal |aw preclude a State from pronul gati ng,
adm ni stering, and enforcing requirenents independently that parall el
requi renents of Federal |aw. For exanple, States may devel op wetl ands
| egi slation, regulations or requirenents that vary from Federal wetl ands
requirenents. |If these |laws are deened potential ARARs, a conparison of
the requirenents is necessary to assure that “nore stringent” State
requi renents are identified

The State |aw may contain requirenents that are exclusive (i.e.
requi renents that have no Federal counterpart) and are easily distinguished as

° Note that for a State ban on | and di sposal of hazardous waste to be a
potential ARAR, it nust also neet the criteria listed in CERCLA 8121(D)(2)(C
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“new’ requirenments. These “new’ requirenents are nore stringent because they
add to Federal |aw requirenents that are specific to the State. However, if
“parallel” or “simlar” provisions exist, a determnation of the “nore
stringent” of the two nust be made through a careful comparison

A State requirenent that inposes a nunerical standard is not difficult to
conpare to a Federal counterpart. For the State requirenent to be nore
stringent, it may, for exanple, increase the nunber of regulated facilities or
i npose a nore stringent pollutant discharge limtation. Sometimes State and
Federal requirenments may differ because of waiver or exception provisions. In
such cases, the State requirenent is nore stringent if the Federal requirenment
permts consideration of waivers or exceptions, such as waivers for econonic
har dshi p, cost effectiveness, or funding limtations, but the State
requi renment does not.

State requirenents that are clearly less restrictive than Federa
counterparts are not ARARs. State requirenents that are equivalent to but not
nore stringent than Federal requirenments are those that are: (1) identical to
Federal requirenments, i.e., enacted verbatim or (2) not identical to Federa
requi renents but are substantively equivalent, i.e., that use the sanme or a
di fferent approach to achieve an identical result. In such situations, by
conplying with the Federal ARAR, the State requirenment will have been
adequat el y consi der ed.

7.1.2.3 Requirenents That Are Not Directly Conparable

Federal and State requirements may call for vastly different approaches to
regul ating the sane contanm nant, meking a determ nation of the nore stringent
requi renent sonewhat difficult. For exanple, 40 CFR section 192.32(b) requires
that rel eases of radon-222 from urani um byproduct materials to the atnosphere
be limted so as not to exceed an average rel ease rate of 20 picocuries per
square neter per second (pCi/n¥s).

A simlar State requirenent may be as foll ows:

Radi ati on Control Regulations, Title 17, Chapter 41, Section 17.45
Wastes, tailings, or stockpiled ore fromactive or inactive mning,
mlling, or manufacturing operations shall be kept in such a manner so
as not to release radon-222 to the air in excess of 3xI10° uG/m.

These standards are difficult to conpare because of the use of a rate in the
Federal requirenent, as opposed to the use of a concentration level in the
State requirement.

If the actions required by each of the two statutes result in a predictable
and neasurabl e | evel of cleanup, the determ nation of the nore stringent
requirenent is clear (e.g., determ ne which requirenent |eaves |ess
ground-wat er contami nation at a CERCLA site or which one requires a greatek
percentage renoval of a contaminant). However, the determ nation of the nore
stringent of two requirenents that mandate di fferent design or performance
standards may becone nore difficult when the results of the actions are not
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clearly predictabl e because they are neasured via nonitoring procedures after
the renedial activity (e.g., a landfill liner that is required to be

“i mperneabl e” versus a liner that shall be of a specified thickness and
conmposed of a certain material). The denonstration of a nore stringent State
requirenment in this case requires evidence in the form of performance data,
whi ch may be unavail abl e.

The | ead and support agenci es shoul d conmuni cate closely to reach an
agreement on the nost stringent, site-specific requirenent to follow The
decision is to be based on best engineering judgment and not on conpl etion of
extensive testing or exhaustive research. Should a dispute arise, dispute
resol ution processes that have been established between the State and EPA are
to be foll owed. The conmuni cati on process and di spute resol uti on procedures
are discussed in Section 7.3 of this chapter

7.2 AN EXAM NATI ON OF SEVERAL TYPES OF STATE LAWS

7.2.1 State Siting Requirenents

State siting requirenents are a broad class of State requirements dealing
with restrictions on the |ocation of new, existing, and expandi ng hazardous
waste treatnment, storage, and disposal (TSD) facilities. Considerable
i ndependent devel opnent of State |aws governing siting of hazardous waste
facilities has occurred. In States that are authorized to administer and
enforce the provisions of RCRA, siting requirements are at |east as stringent
as the siting location standards found in the Federal requirenments of RCRA
(which are briefly described in Section 7.2.1.1). However, because of the
current lack of extensive Federal siting requirenents, nany States have either
added technical requirenents to | and di sposal options or added types of
| ocations that nust be specially considered. A 1987 survey of State
requi renents has shown that nunerous State siting prograns exist, and that the
prograns | ack consistency in scope and vary in stringency.© A thorough review
and deternmination of the eligibility of State siting requirenents is,
therefore, required during the process of State ARARs identification

In this section, State siting criteria are reviewed, based on the
eligibility criteria -- State ARARs nust be “pronul gated” and “nore
stringent.” First, a brief overview of Federal siting criteria is presented as
a reference for conparing State requirenents on the basis of stringency.
Common State | ocation standards are reviewed. Finally, several issues
regarding State siting ARARs are exam ned. For exanple, the application of
siting requirenents nay depend on whether the TSDF is “existing” or “new.” A
di scussion of this issue is presented in Section 7.2.1.3.

10 Source: TBS (Tenple, Barker, and Sloane, Inc.). Review of State
Hazardous Waste Facility Siting Criteria, Revised Draft Final Report. U S.
EPA, Washington, D.C., 1987a.
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7.2.1.1 Overview of Existing Federal Siting Requirenents and Criteriall

The current |ocation standards that restrict the siting of new hazardous
waste facilities under RCRA are located in 40 CFR section 264.18. These
standards restrict the |location of or affect the design and operation of
hazardous waste TSD facilities in three environnental settings: (1) fault
zones; (2) 100-year floodplains; and (3) salt done formations, salt bed
formati ons, underground mnes, and caves. In addition, two permit witers’
gui dance manual s, “Criteria for Location Acceptability and Existing Applicable
Regul ations -- Phase |” and the “WVul nerabl e Hydrogeol ogy Gui dance Docunent,”
contain criteria or other information useful in designing a remedy and that
coul d be TBCs.

EPA, as authorized by 83004(0)(7) of the Solid Waste Di sposal Act as
anended by the Hazardous and Solid Waste Amendnments (HSWA) of 1984, is
currently devel oping specific “criteria for the acceptable | ocation of new and
existing TSD facilities as necessary to protect human health and the
environnent.” EPA intends to cover several |ocations governed by these
criteria, including wetlands, and to consider the relationship of a facility's
| ocation to ground and surface waters. The final rule may include bans,
techni cal denonstrations, specific unit closure requirements with extended
care, additional design and operating requirenents, or a conbination of these
responses. EPA expects that the final rule will replace the existing |ocation
standards contained in 40 CFR section 264.18 and create a new Subpart T to
Part 264. \Wen the rule becones final, States that elect to receive
authorization to inplenent HSWA requirenents nust pronul gate | ocation
standards that are at |east as stringent. HSWA | ocation standards will be a
new basel i ne agai nst which | ocation requirenents that are potential ARARs are
measured for stringency in non-authorized States. Al so, EPA is devel oping
policies on how the cleanup of CERCLA sites will be affected by the new
standards. These policies will inpact devel opnent of future State |ocation
standards in authorized States.

7.2.1.2 Eligibility of Siting Requirenents as State ARARs

In developing the location criteria required by HSWA, EPA conducted a study
of State location standards.'? This study provided data for the analysis of
the regul atory options EPA has devel oped for |ocation standards. A summary of
the information that was gathered is presented in this Section. The objective
of presenting this information is to alert personnel responsible for the
identification or review of State ARARs to State siting criteria that

11 Source for material in this section: NUS Corporation, Sunmary
Background Informati on Docunent for the Devel opnment of Subtitle C Location
St andards under Section 3004(0)(7) of RCRA. U.S. EPA, Wshington, D.C, 1988a.

12 Source: TBS (Tenple, Barker, and Sloane, Inc.). Review of State
Hazardous Waste Facility Siting Criteria, Revised Draft Final Report. U S.
EPA, Washington, D.C., 1987a.
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may qualify as ARARs and to issues pertinent to the application of those
criteria.

Currently, 33 States have inposed restrictions on the |ocation of hazardous
waste facilities that are nore extensive than the existing Federal standards
contained in RCRA (see Exhibit 7-2). The remaining 17 States have | ocation
controls (either in the formof regul ations or guidance) that are equival ent
to, but not nore stringent than, RCRA standards.'®

Pronmul gated Siting Requirenents

The eligibility of location standards as potential State ARARs al so depends
on whether the requirenents are pronulgated, i.e., legally enforceable and of
general applicability, as discussed in Section 7.1. Exhibit 7-3, which lists
the 33 States that have nmet the “nore stringent” criterion of State ARARSs,
illustrates whether the States al so have requirenments contained in legally
enforceable statutes or regulations. Thirty-two of these States possess siting
criteria that qualify as potential ARARs based on this prem se.

The requirement nust also be of general applicability, i.e., it was not
promul gated specifically for application to CERCLA renedi al actions. As can be
seen in Exhibits 7-5 through 7-7, State siting requirenents nay address many
criteria specific to the site's location and its topographic, hydrol ogic, and
geol ogic characteristics. In order to be eligible to be State ARARs,
promul gated siting criteria nust generally be applied throughout the State (or
the area described by the statute) in deternmining the suitability of any site
for waste disposal. In the exhibits, requirenments that qualify as potentia
ARARs are either designated with an “R’ (regulatory or statutory requirenent)
or a “C" (regulatory consideration) in the 33 States that have nobre stringent
requi renents. A regulatory consideration indicates that there is not a
speci fic standard, but the State |aw contains a criterion that nust be
eval uated or assessed.

Mre Stringent Siting Requirenents

The States that use only siting board review procedures (with or wthout
speci fic standards) are included in the group of 17 States that are not
considered nore stringent (as shown in Exhibit 7-4). It should be noted that
under goi ng revi ew board procedures is not an ARAR. However, any substantive
criteria established by a State review board, if legally binding on the review
board' s operations, may be a potential ARAR

In addition to review boards, many States have nore than one agency
involved in the planning, siting, and regul ati on of hazardous waste
facilities. Other agencies may be required to consider such aspects as the
adverse inpacts of the scenic, historic, cultural, or recreational values of

13 1f the location standards for these States are part of an authorized
RCRA program the State requirements are to be identified as the ARARs for the
site (see Section 7.1.2).
7-12
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EXH BIT 7-2
METHOD OF | MPLEMENTATI ON OF STATE SI TI NG CRI TERI A

State Statutes Guideline or Site

or Reqgul ations Selection Principles
Al aska? X
Ari zona
Ar kansas
California
Col or ado
Connecti cut
Del awar e X
Fl ori da
| daho?
Il1linois
| owa
Kent ucky
Loui si ana
Mai ne
Mar yl and
Massachusetts
M chi gan
M nnesot a
M ssi ssi pp
M ssouri
Nevada?
New Hampshire
New Jer sey
New Yor k
North Carolina
Nort h Dakot a
Okl ahoma
Oregon
Pennsyl vani a
Rhode 1 sl and
Texas
Virginia
Washi ngt on
W sconsin
West Virginia

Wom ng

X
X

X X X X X

X XXX XXXXXXXXXXXXXXXXXXXXXXXXX

2 Regul ations in these three States are proposed, rather than final

Source: TBS (Tenpl e, Barker, and Sloane, Inc.) Review of State Hazardous Wste
Facility Criteria, Revised Draft Final Report. U S. EPA, Washington, D.C.
1987a.

Word-searchable version — Not a true copy



the site. Wien identifying ARARs in States with such agencies, it is inportant
to di stinguish pronul gated substantive criteria and standards that have

regul atory or statutory authority in that State fromsite selection principles
or guidelines that may be TBCs.

7.2.1.3 Sunmmary of State Siting Reguirenents

This Section discusses several inportant aspects of State siting
requi renents as potential ARARs and the inportance of identifying the proper
State siting requirenents in addressi ng CERCLA acti ons.

Common _Location Criteria

Exhibit 7-8 highlights the main categories of siting criteria with which
the greatest nunber of States is concerned. The protection of sonme of these
areas may be under State legislation other than RCRA-related | aws, such as
| ocation-specific requirements of other Federal prograns that are authorized
to States (shown in Appendix B).

State laws dealing with environnmentally sensitive areas may range from
speci fic quantitative requirenents, such as setback distances expressed in
mles or feet fromthe area, to general regulatory statements prohibiting
facility location in areas where human health or the environnent will be
affected. States al so approach the issue of protecting ground and surface
wat er through a range of criteria, including general consideration of
proximty to ground and surface water and prohibitions of facilities in
certain locations, such as over recharge zones or aquifers; quantitative
set back di stances fromwater supplies or other water bodies; quantitative
t hi ckness or hydraulic conductivity in soil barriers; and designation of
acceptable soil or rock type for facility siting. Many State | aws and
regul ati ons contain highly specific nunerical requirements in these areas;
ot hers, such as Colorado, only require “that there be sonme di stance to ensure
that hazardous materials will have no inpact on the bodies of water.” If these
types of requirenents are pronul gated, both are potential ARARs.

Buf fer zones can also vary, ranging fromspecific setback distances from
resi dences, churches, schools, or hospitals to general statenents precluding
“interference” with “popul ati on areas” (neither term being defined).

Requi renents also may differ between | and-based and non-|and-based (e.g.
incinerators) requirenents. Consideration of air quality inpacts nay be
triggered in either case.

A requirenent in four States (California, Mssouri, Rhode Island, and North
Carolina) is one in which siting depends on waste type. The State of M ssour
limts wastes according to the correspondi ng vapor pressure, in order to
decrease volatile releases. In the other three States, |ocation restrictions
differ according to highly specific classification systens for wastes. These
cl asses define the wastes that are restricted for disposal in certain
| ocations by the type or degree of hazard, ranging fromwaste that is “highly
restrictive” (Rhode Island) to waste “containing pollutants that could be
rel eased above certain concentrations and cause degradati on of waters”
(California) to waste that is “nonhazardous” (North Carolina). Al
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definitions require careful exam nation, as they nay or may not be identica
to RCRA definitions of hazardous waste.

Applicability or relevance and appropriateness of requirenents to | and-
based and non-1and-based facilities may also vary within each State. The trend
seen in the TBS survey is that non-land-based facilities are being addressed
nore frequently, with restrictive criteria being applied according to the
| ocation of the site. Determination of the proper classification of
requi renents necessitates a careful examination of the definition of the
regul ated facility contained in the pronul gated regul ation or |aw.

New and Existing Facilities

Wth respect to CERCLA renedial actions, State |location standards mnight be
i dentified as potential ARARs when:

e An existing hazardous waste site is present in a restricted |ocation
and a corresponding action is called for (be it inmediate renoval
renedi ati on, design and operating denonstration, or nodified care);
or

*« A new hazardous waste unit is created in a restricted |ocation
through treatnment or consolidation and placenent; or

e A non-land-based unit is brought on site.

Significant differences nmay exist between State |ocation standards that
cover new units and those standards that cover existing units, and the State's
application of the appropriate category of regulations to a Superfund site is
subject to the State's statutory definition of each. Because Superfund sites
generally represent pre-existing (and unplanned) situations, the linmtations
for existing facilities may not apply to Superfund sites. New renedial
activities on site, such as the placenent of “old” treated waste in a “new
unit or the use of a nobile incinerator or air stripping, could be subject to
the limtations for new facilities or could be limted by requirenments for
existing facilities. Again, determ nation of the proper set of standards based
on the jurisdictional prerequisites is a critical part of the process of
i dentifying potential State ARARs for siting.

Exhi bit 7-3 shows whet her each State applies siting criteria to new,
expandi ng, and existing facilities. States have shown an increasing concern
with existing and expanding facilities because of facility failures that have
needed to be addressed.
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EXHBIT 7-3
APPLI CABI LI TY OF STATE SI TI NG CRI TERI A

New New and New, Expandi ng, and
Facilities Only Expanding Facilities Existing Facilities

Al aska? X

Ari zona X X
Ar kansas X

California X
Col or ado X

Connecti cut X

Del awar e X
Fl ori da X

| daho? X

I1linois X

| owa X

Kent ucky X
Loui si ana X
Mai ne X
Mar yl and X X
Massachusetts X X
M chi gan X

M nnesot a X
M ssi ssi ppi X

M ssouri X
Nevada? X

New Hanpshire X

New Jer sey X

New Yor k X

North Carolina X X
Nort h Dakot a X
Okl ahoma X
Oregon X
Pennsyl vani a X
Rhode | sl and X
Texas X X

Virginia X

Washi ngt on X

W sconsin X

West Virginia X

Wom ng X

a Regulations in these three States are proposed, rather than final

NOTE: A State-specific interpretation of the definitions of “new and
“existing” facilities in relation to a given CERCLA action is required for
determi nation of the set of requirenments that may be potential ARARS.

SOURCE: TBS (Templ e, Barker, and Sloane, Inc.) Review of State Hazardous

Waste Facility Criteria, Revised Draft Final Report. U S. EPA, Washington,
D.C., 1987a.
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Exhibit 7-4

State Location Controls

SOUTH DAKOTA

NEVADA NEBRASKA

TENNESSEE

CAROLINA

GEORGIA
ALABAMA

'

»
HAWAIL .
State location controls more
extensive than RCRA (33 states)
[_:_l State controls similar to RCRA;
no additional location controls (17 states)

Source: TBS (Temple, Barker, and Sloane, Inc.) i

Washinatan N C 10272
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EXHBIT 7-5

AREAS | N WH CH THE LOCATI ON OF HAZARDQUS WASTE TSD FACI LI TI ES
I'S PRCH BI TED OR RESTRI CTED BY VAR QUS STATES

Endanger ed Rechar ge M ni ng Dam
Par ks, Speci es Zones, Hi storical Subsi dence Coast al Kar st Hazar d Agricul tural
Wet | ands etc. Habi t at Aqui fers Ar eas Ar eas Ar eas Wat er sheds Ar eas Ar eas Ar eas
Al aska? R R R R
Ari zona G G G R G
Ar kansas R G G R G R
Cal i fornia R
Col or ado
Connecti cut R
Del awar e G G G G G G
Fl ori da C C C
| daho? R
Il'linois R
| owa R R R R R R
Kent ucky R
Loui si ana
Mai ne R R R R R
Maryl and R G R R G G G G G G
Massachusetts R R R R R
M chi gan R R R
M nnesot a R R
M ssi ssi ppi
M ssouri R R R
Nevada? R R R
New Hampshire R R R
New Jer sey R R R R R R R R
New Yor k C C C C
North Carolina G G G R G R R R
Nort h Dakot a R
Gkl ahoma
O egon R R R R R
Pennsyl vani a R R R C R R R R
Rhode | sl and R R R R
Texas R G G R G G G G

a Regulations in these three States are proposed,

SOURCE: TBS (Tenpl e,

1987a.

Bar ker ,

and Sl oane,

rather than final.

Inc.) Review of State Hazardous Waste Facility Criteria,

Revi sed Draft Final

Report.
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EXH BI T 7-5 (conti nued)

AREAS | N WH CH THE LOCATI ON OF HAZARDQUS WASTE TSD FACI LI TI ES
IS PRCH Bl TED OR RESTRI CTED BY VARI QUS STATES

Endanger ed Rechar ge M ni ng Dam
Par ks, Speci es Zones, Hi storical Subsi dence Coast al Kar st Hazar d Agricul tural
Wet | ands etc. Habi t at Aqui fers Ar eas Ar eas Ar eas Wat er sheds Ar eas Ar eas Ar eas

Virginia R R R R R R R
Washi ngt on R R R R R R R R
West Virginia R R R R R
W sconsin R R
Woni ng
Key: R = Regulatory or statutory requirenent

G = @Quideline or site selection principle

C = Regul atory consi deration
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EXH BIT 7-6

SI TE HYDROGEOLOG C AND GEOLOG C CRI TERI A FOR THE LOCATI ON OF HAZARDOUS WASTE TSD FACI LI TI ES

Sur f ace,
Depth to Dept h Aqui fer G ound
Wat er to Wat er Hydraulic Thi ckness Hydraulic Ti ne of Water Fl ow Soi |/
Tabl e Aqui f er Quality Conductivity of Soi | G adi ent Travel Direction Rock Type Sl ope
Al aska? R
Ari zona R G G
Ar kansas R G G G G R
California R R R
Col or ado R R R
Connecti cut R
Del awnar e G G G G G G G G
Fl ori da
| daho? R R
Il'linois
| owa R
Kent ucky R
Loui si ana
Mai ne R R C
Maryl and G G
Massachusetts C R
M chi gan R R
M nnesot a R
M ssi ssi ppi R R R R
M ssouri R R R R
Nevada? R
New Hanpshire R R R
New Jer sey R R R
New Yor k C C
North Carolina R R R
Nort h Dakot a
Gkl ahoma R R R R
O egon R
Pennsyl vani a R R
Rhode | sl and R

a2 Regulations in these three States are proposed, rather than final.

SOURCE: TBS (Tenple, Barker, and Sloane, Inc.) Review of State Hazardous Waste Facility Criteria, Revised Draft Final Report. U S. EPA, Wshington, D.C,
1987a.

Word-searchable version — Not a true copy



EXH BIT 7-6 (continued)

SI TE HYDROGEOLOG C AND GEOLOG C CRI TERI A FOR THE LOCATI ON COF

HAZARDOUS WASTE TSD FACI LI TI ES

Sur f ace,
Depth to Dept h Aqui f er Ground
Wat er to Wat er Hydraulic Thi ckness Hydraul i c Ti me of Water Flow Soi |/
Tabl e Aqui f er Quality Conductivity of Soi | G adi ent Travel Direction Rock Type Sl ope
Texas R G R R G R G
Virginia R
Washi ngt on R R R
West Virginia
W sconsin R R
Woni ng R R
Key: R = Regulatory or statutory requirenent
G = @Quideline or site selection principle
C = Regul atory consi deration
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EXHBIT 7-7

STATE SETBACK CRI TERIA FOR THE LOCATI ON OF HAZARDOUS WASTE TSD FACI LI TI ES

Rechar ge Faul t s/
Property Suppl y Surf ace Zones, Roads, Resi dences, Sei smi ¢ M ni mum Nucl ear
Li nes Vells Wat er Aqui fers etc. etc. Airports Ar eas Site Area Facilities
Al aska? R R R R
Arizona G C G C C
Ar kansas R G G R R G
California R
Col or ado R R
Connecti cut R
Del awnar e G G G G
Fl ori da C C
| daho? R R R R R R
Illinois R R R
| owa R
Kent ucky
Loui si ana R
Mai ne R R
Maryl and G G R G
Massachusetts R R R C
M chi gan R
M nnesot a R
M ssi ssi ppi R
M ssouri R R R
Nevada? R R R R
New Hanmpshire R R R R R
New Jer sey R R R
New Yor k C C C C C C
North Carolina R R R R R G
Nort h Dakot a R
Okl ahona R R
O egon R R R R
Pennsyl vani a R R R R R
Rhode | sl and R R
Texas G G R

a2 Regul ations in these three States are proposed,

rather than final.

SOURCE: TBS (Tenple, Barker, and Sloane, Inc.) Review of State Hazardous Waste Facility Criteria, Revised Draft Final Report. U S. EPA, Washington,

1987a.
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EXH BIT 7-7 (conti nued)

STATE SETBACK CRI TERI A FOR THE LOCATI ON OF HAZARDOUS WASTE

TSD FACILITIES

Rechar ge Faul t s/
Property Suppl y Surf ace Zones, Roads, Resi dences, Sei smi ¢ M ni mum Nucl ear
Li nes Vells Wat er Aqui fers etc. etc. Airports Ar eas Site Area Facilities

Virginia R R C R
Washi ngt on R R R R
West Virginia
W sconsin R R R R R
Woni ng R R
Key: R = Regulatory or statutory requirenent

G = @Quideline or site selection principle

C = Regul atory consi deration
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EXHBIT 7-8

COWMON STATE SITING CRI TERI A

Protecting Environnental ly Sensitive Areas

Citerion Nunber of St at es2
Wet | ands 23

Endangered Speci es Habitats, Game-
| ands, and Fi sh Hatcheries 17

Par ks, Preserves, and Recreational

Ar eas 16
Under gr ound M ni ng/ Subsi dence Areas 13
Protecting Gound Water and Surface Wter

Di stance to Supply Wlls and 20
Wat er Supplies

Di stance to Surface Water 20
Recharge Zones and Aquifers 18
Depth to Water Table or Aquifer 17
Hydraul i ¢ Conductivity and/or 15
Thi ckness of Soi |

Soil of Rock Type 12
Karst Areas 12

Ensuri ng Adequate Buffer Zones

Di stance to Property Lines 18

D stance to Resi dences 17

a | ncl udes proposed criteria.

SOURCE: TBS (Tenpl e, Barker, and Sloane, Inc.) Review of State
Hazardous Waste Facility Criteria, Revised Draft Final Report. U S. EPA,
Washi ngton, D.C., 1987a.
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Wai vers and Override Procedures

Many State regul ations have waivers to the siting requirenents for
“tenporary" or “energency” situations.!* These waivers are carefully defined
internms of: (1) duration; (2) circunstances that justify their use (for
exanple, a limt on the amount of nobney that can be spent to construct
temporary facilities); (3) necessity of public involvenent; and (4) whether
the permit may be renewed.

Some linmts on the use of waivers are designed to assure that the
wai vers are tenporary. For exanple, Florida grants a pernmt for a tenporary
waste landfill in an enmergency for no nore than 6 nonths; Montana grants a
vari ance, but there nust be a public hearing, and the variance only |lasts one
year (although it can be renewed). Renedi al actions at Superfund sites may
qualify for waivers, depending upon their design and the particul ar
requi renents in that State.

Bans

CERCLA 8121(d)(2)(CQ)(ii) provides that:
“ State standard, requirement, criteria, or
limtation (including any State siting standard or
requi renent) which could effectively result in the
St at e-wi de prohibition of |and disposal of hazardous
subst ances, pollutants, or contami nants shall not

apply.”

The application of this prohibition is |[inmted, however, by criteria in
8§121(d)(2) (O (iii) and (iv). Section (iii) states that:

“Any State standard, requirement, criteria, or
limtation referred to in clause (ii) shall apply
where each of the following conditions is net: (1) The
State standard, requirenent, criteria or limtationis
of general applicability and was adopted by fornal
means. (ll1) The State standard, requirenent, criteria
or limtation was adopted on the basis of hydrol ogic,
geol ogic, or other relevant considerations and was not
adopted for the purpose of precluding on-site renedial
actions or other |and disposal for reasons unrel ated
to protection of human health and the environnent.
(I'l'l) The State arranges for, and assures paynent of
the increnmental costs of utilizing a facility for

di sposition of the hazardous substances, pollutants,

or contami nants concerned.”

Section (iv) covers the situation in which one State initiated a | awsuit agai nst the
Agency prior to May 1, 1986 (Picillo site, Rhode Island). It

“ Note that waivers in State regulations are to be distinguished from
wai vers provi ded by CERCLA 8121(d)(4) (e.g., for inconsistent application of a
State requirenent), which nmay be exercised by EPA if warranted.
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provi des that the renmedial action will conformto the State standard and that the
State shall assure the availability of an off-site facility.

One exanple of a State |law that may neet the ban criteria is Florida's
prohi bition on new landfills. The Florida Departnment of Environmental Regulation
enacted a prohibition on new | and di sposal facilities because soil and ground-water
conditions throughout the State precluded the identification of appropriate sites.
According to the Florida Resource Recovery and Managenment Act, 8403.7222(2):

“The Legi sl ature declares that, due to the
pernmeability of the soil and high water table in

Fl orida, future hazardous waste |andfills shall be
prohi bited. Therefore, the Departnent of Environnmental
Regul ati ons shall not issue a permt pursuant to
8403.722 for a newmy constructed waste landfill.”

(The section allows permitting of tenporary landfills in response to a hazardous
wast e nanagenent energency for a period of up to 6 nmonths.)

The Florida prohibition my nmeet the criteria in CERCLA because it is
aut hori zed under the RCRA program the RCRA program does not allow authorization of
a State program containing a prohibition on TSD facilities “which has no basis in
human health or environnental protection” (40 CFR 271.4(b)). Also, the State is in
the process of arranging for utilization of a disposal facility that will nmeet its
needs.

Note that the Florida prohibition applies only to new facilities. The State
recogni zes that there are existing waste piles and surface inpoundnments that nmay be

unabl e to achieve clean closure and will have to close as landfills. Therefore,
the provision would allow closure of a landfill with waste left in place.

Ef fective January 1, 1991, |and di sposal of hazardous waste will be prohibited
in Louisiana (a RCRA-authorized State), according to Part VIII of the Louisiana
Hazar dous Waste Control Law, 1141.1E. A few waiver provisions will be included, but

their applicability to CERCLA sites is presently unknown.

7.2.2 Discharge of Toxic Pollutants to Surface Waters

Both on-site and off-site CERCLA renmedial actions may involve discharges of
wastewaters to surface waters. The control of discharges of pollutants, including
toxics, to waters of the United States is required by the CWA 1% The 1987 CWA
anmendnents require States to: (1) identify water bodi es where the di scharge or
presence of toxic pollutants |listed pursuant to CWA 8307(a) could reasonably be
expected to interfere with the attai nnent of designated

Bsee Chapter 2 of Part | for definition of ternms under RCRA

16 See Chapter 3 of Part | for further discussion of ARARs under the OWA
7-26

Word-searchable version — Not a true copy


http:landfills.15

uses; and (2) adopt nuneric criteria for such toxic pollutants applicable to the
wat er body that are sufficient to protect the designated use (CWA 8303(c)(2)(B)).
The substantive requirenments of the State’s toxic pollutant control program nmay be
ARARs for CERCLA di scharges.

States may regulate toxic pollutants with numerical criteria, narrative

criteria, or a conmbination of the two. Limtations on discharges to water of toxic
pollutants are often expressed in narrative (non-quantitative) termns.

Pollutants that |end thenselves to a chemnical-specific analytical approach can
be nmeasured on an individual basis and their toxic properties evaluated. For these
pollutants, States nay have devel oped nunerical criteria. However, the devel opnent
of quantitative criteria for the entire possible range of toxic pollutants beyond
those |isted pursuant to CWA 8307(a) would require resources consi derably beyond
current capabilities.

In addition to the resource constraints, not all toxic substances can be
anal yzed according to a chem cal -specific anal ytical approach. For these reasons,
the regul ation of toxic effluents often relies on biological nonitoring methods in
which the harnful toxic effects of the entire effluent are exam ned. Such an
approach, called a general toxicity or a whole effluent approach, is usually applied
when control of a combination of pollutants is desired, when instream conditions are
conpl ex, or when the State has not adopted nuneric criteria for potentia
pol lutants.'” These requirenments will be expressed in terns of specific toxicity
testing procedures or whole effluent toxicity limts. Although these requirenents
are non-nunerical, the substantive aspects of the requirenents, if pronul gated, are
potential ARARs for CERCLA di scharges.

Even when State standards rely on narrative criteria, such as “no toxics in
toxi c ampbunts,” the State is required by 40 CFR section 131.11(a)(2) to support the
narrative criteria with specific nmethods for identifying, analyzing, and limting
poi nt -source di scharges of toxic pollutants. These methods, if promnul gated, are then
incorporated into the State water quality standards. According to the EPA Water
Quality Standards Handbook, support for narrative criteria includes the
speci fication of such factors as: (1) toxicity bioassay test; (2) nunber and type of
i ndi cat or organisns; (3) application factors; (4) water body design conditions; and
(5) instream biol ogi cal sanpling procedures.'® Any pertinent State policies or
gui dance

"See Chapter 3 of Part | for nore information on the regul ati on of toxic
ef fl uent s.

The water Quality Standards Handbook cites the Pennsylvania Water Quality
Standards as illustrating the standard-setting process. In Pennsylvania, there are
certain paraneters for which criteria have been established. However, the
Pennsyl vani a regul ati ons al so apply to substances for which specific criteria have
not been established (“... the general criterion that these substances shall not be
inimcal or injurious to the designated water use applies”). The Pennsyl vani a
standards define technical procedures to be used to establish a “safe concentration
val ue.”
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used to interpret the narrative criteria, while not ARARs, should be considered in
determ ning the renedy.

Toxics Di scharge Prohibitions

A nunber of States have considered adm ni stering general prohibitions on the
di scharge of toxic pollutants that are known carci nogens or are known to exhi bit
other qualities of toxicity. Limtations on the anount of the discharge vary on a
State-by-State basis in the States’ proposals. In addition, the definition of a
facility that is regulated by the prohibition may vary in the States’ proposals.
These requirenments, if promul gated, may be applicable or relevant and appropriate to
CERCLA on-site discharges. It is inportant to note that it is necessary to exani ne
the specific jurisdictional prerequisites of the | aw when identifying it as a
potential ARAR

In one State, California, a toxics discharge prohibition has been enacted into
State law. Other States, including Oregon, Louisiana, New York, Mssachusetts,
M ssouri, Hawaii, and Tennessee, have been considering proposals based on
California's.

If any of the proposed legislation in the States |isted above becones
promul gated in State statutes or regul ations, careful attention will need to be
given to the | anguage that defines the group of regulated facilities. Wth respect
to CERCLA actions, Regional staff may find it necessary to request a |l ega
interpretation of a definition from State officials.

7.2.3 Antidegradation Reguirenents for Surface Waters

As a condition for approval of State water quality standards, EPA requires al
States to adopt statutes or regulations that establish a policy for controlling the
degradation of high quality waters (waters for which existing quality is higher than
“fishabl e/swi mable”). In addition, States nay promul gate other antidegradation
requi renents for surface waters which differ fromthose adopted pursuant to the CWA
If a CERCLA site cleanup involves a point-source discharge of treated effluent to
high quality surface waters, a State’s antidegradation statute may be an ARAR for
the new release. |If protective State standards have been pronul gated under an
anti degradation statute, proposed CERCLA discharges to high quality receiving waters
could be prohibited or limted.

Anti degradation statutes or regulations are typically expressed in narrative
and non-quantitative ternms. However, pursuant to 40 CFR section 131.12, the States
nmust al so identify the nmethods for inplenenting the antidegradation requirenent,
i.e., the State should identify the requirements or set of requirenments through
whi ch the antidegradation goals are inplenented on a site-specific basis. The
requirenment is typically referred to as an “antidegradati on requirenent” (that is a
requi renent agai nst degradation), but is sonmetinmes called a “nondegradation
requi renent.” The requirenment may be located in any of the States’ water quality
standards that control point source discharges.
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In general, antidegradation standards for surface waters differ fromState to
State, but those which have been adopted pursuant to the CWA nust all include the
foll owi ng four conponents:

1. Requi renents for naintenance of existing instream
uses;
2. Requi renents for nmintenance of high quality

waters, unless the State determn nes that
degradation is necessary to acconmpdate inportant
soci al and econoni c devel opnent;

3. Requi renents for nmintenance of Qutstanding
Nat i onal Resource Waters (ONRW; and

4, Requi renents for achi evenent of the highest
statutory and regulatory controls on point
sources of pollution before allow ng degradation
of high quality waters.

Al t hough the goal of EPA's antidegradation policy is to ensure that
States nmintain the existing water quality of high quality waters (which
shoul d be reflected by the water quality standards), the ultimate test of the
policy is whether all existing instreamuses are protected. State requirenents
can recognize that water quality may be allowed to deteriorate under specified
circunstances, as long as instreamuses are protected. ONRW however,
represent a special group of high quality waters. The ONRW desi gnati on
probably woul d be reserved for water in such areas as National or State parks,
wildlife refuges, and other waters of exceptional significance. In contrast,
it is the intention of the antidegradation policy to protect the existing
qual ity of designated ONRW absolutely, i.e., for these waters, water quality
and not instreamuses is the prevailing criterion. States may prohibit new
rel eases to ONRW this requirenent, if pronulgated, is a potential ARAR for
CERCLA di scharges to ONRW

In sone cases where instreamcriteria of water quality standards are not
bei ng achi eved, designated uses are also not being attained. If the State is
convinced that a designated use is not attainable, specified procedures nust
be foll owed for changing the designation. It should be noted, however, that
t he technol ogy-based treatnent requirenents under 88301(b) and 306 of the CWA
represent the mninmumlevel of control that nust be inposed on wastewater
di scharges, including CERCLA discharges. If the State is commtted to
achieving the designated use, all permts for new point-source discharges to
the stream nust reflect a level of treatnent that will achieve the instream
use. Although pernmits and other adm nistrative requirements are not ARARs for
CERCLA di scharges, achievenent of the instreamuse for a new rel ease as a
result of the CERCLA response action is a substantive requirenent and is a
potential ARAR for CERCLA di scharges.

The identification of State antidegradation requirenments as potentia
ARARs may pose sone practical problenms for Superfund renedial actions. Because
anti degradation statutes and regul ations are often not expressed in
guantitative terns, the State nust additionally specify the corresponding
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requirenents. Simlarly, the necessary State determinations in these statutes
and regul ati ons authorizing degradation are seldom quantitative. Therefore, it
may require additional attention of State and Regional staff to determ ne

whet her an on-site renedial action will result in degradation, whether that
degradation threatens existing (or potential) uses, and whether any necessary
findings to authorize degradati on can be nade.

7.2.4 Antidegradation Requirenents for Ground \Water

Ant i degradation requirenents for ground water are increasingly common in
State laws. Cenerally, antidegradation |aws are prospective and are intended
to prevent further degradation of water quality. At a CERCLA site, therefore,
a State ground-water antidegradation |aw m ght preclude the injection of
partially treated water into a pristine aquifer. It would not, however
require cleanup to the aquifer’s original quality prior to contam nation, nor
would it preclude the reinjection of partially treated water back into the
al ready contani nated portion of the aquifer as long as the reinjection does
not increase the existing |level of contam nation

7.3 THE PROCESS OF COMVUNI CATI NG STATE ARARS

7.3.1 Procedures for Ensuring Tinely Communi cation of State ARARs

CERCLA 8121(d)(2)(A) requires States to identify ARARs “in a tinely
manner.” Timely communication of ARARs allows their efficient and conplete
consideration during the RI/FS process. It avoids duplication of effort and
other time-consum ng activities. This Section describes how the objective of
timely identification and communi cati on of State ARARS shoul d be net.

The proposed revisions to the NCP describe a specific set of
rel ati onshi ps between | ead and support agencies. This Section first discusses
the responsibilities of the State in the identification of State ARARs. It
then describes critical points in the renedial process that require
communi cation of State ARARs. The | ast Section describes the process of
resol ving di sputes between EPA and the State in the event of a di sagreement.

7.3.1.1 The Roles of the State

The design and inplenentation of renedial actions can occur best when
| ead and support agencies work together in a partnership arrangenent. CERCLA,
as anended, and the proposed revisions to the NCP establish particular points
at which interaction between | ead and support agencies nust occur in the pre-
remedi al and renedi al response processes. This section describes the
responsibilities of the State and EPA under two scenari o0s:

1 When the State serves as support agency; and
1 When the State serves as | ead agency.

The responsibilities in identifying State ARARs, to a | arge extent,
remain the sane whether the State assunes the | ead or support agency role.
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When the State is the support agency, however, the procedural issues regarding
State ARARs comuni cation becone nore critical. This role is enhanced because
the consideration of State ARARsS wi |l depend upon the State's tinely

comuni cation of adequately docunented State ARARs to EPA. Features of the
State’s roles as support and | ead agency are highlighted bel ow

The responsibilities of the State as the support agency are to:

1 Receive and review i nformati on from EPA about
the nature of the contami nation at the site and
the prelimnary renedial alternatives being
consi der ed;

Interact/ensure coordination with al
appropriate State personnel for input on
potential ARARs;

Identify chem cal -specific and | ocati on-specific
State ARARs during the site characterization
phase of the RI/FS;

Identify action-specific ARARs after the initia
screening of alternatives;

Provide justification of State ARARs sel ected
(e.g., promul gated, nore stringent, applicable
or relevant and appropriate (see Section 7.3.2))
and respond in witing to EPA's requests in a
tinmely manner; and

Revi ew t he ROD for EPA's sel ection of ARARs and
any wai vers of State ARARs.

The State as the | ead agency has the responsibility to:
! Devel op i nformation about the site and the

nature of the contam nation, as well as about
the renedial alternatives being considered;

Prepare an ARARs request to EPA

Interact/ensure coordination with al
appropriate State personnel for input on
potential ARARs;

Identify site-specific State ARARs during the
appropriate points in the RI/FS process;

Identify any waiver in the Proposed Plan; and
1 Docunment ARARs in the ROD

The State, in either role, retains responsibility for identifying State ARARs and
comunicating themin a timely manner. EPA, in either role, retains sole
responsibility for making the final selection of ARARs for the site. In addition
the final authority to waive ARARs remains solely with EPA.
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7.3.1.2 Critical Points in the Renedial Process for the ldentification and
Communi cation of State ARARs

Several points in the renedial process are particularly inportant in terns of
ARARs identification and conmuni cation. ARARs identification is generally tied to
preparati on of key docunents (for exanple, the RI/FS report) and is critical for
maki ng deci sions (for exanple, the selection of the preferred alternative for the
Proposed Plan). The two key points during the renmedi al process that require ARARs
i dentification and conmuni cati on take place during preparation of the RI/FS report.
If State ARARs are identified during other points in the renedial process, such as
after the preparation of the Proposed Plan or after the ROD is adopted, EPA will
consi der the ARAR according to the processes described bel ow.

The foll owi ng description of the critical phases for the comunication of
State ARARs assunes that EPA and the State play the roles of the |ead and support
agenci es, respectively.

During Preparation of the RI/FS: The proposed revisions to the NCP indicate
that EPA and the State are to initiate discussions about potential ARARs and TBCs
during the scoping phase of the RI/FS. Fornmal letters of request that will require a
timely response fromthe State are to be prepared by EPA at two points during the
RI/FS process. First, EPA, as the |ead agency, should request in witing potentia
chem cal - and |l ocation-specific ARARs fromthe State no later than the tinme at which
site characterization data are available. After the initial screening of
alternatives has been conpleted (but prior to the initiation of the conparative
anal ysis), EPA should request in witing that the State comruni cate any
action-specific ARARs and any additional potential ARARs that may have been
identified based on new i nformati on about the site. The State should communicate
potential State ARARsS and TBCs in witing to EPA within 30 days of receipt of EPA's
letters of request.

Foll owi ng Preparation of the Proposed Plan: There are several reasons why it
is critical that the State identify all potential State ARARs for a particular
response action prior to preparation of the Proposed Plan. First, EPA as the |ead
agency, in consultation with the State, is responsible for identifying a preferred
remedi al alternative for public coment. In naking this determination, it is
critical that all potential State ARARs have been identified, analyzed, and fed into
t he deci si on-nmeki ng process. Second, State ARARs are an integral part of deternmning
the standards of control and the renediation | evels which assist in fashioning the
hazar dous waste nmanagenent approaches. And finally, the tinely identification of
State ARARs will ensure that the public (including PRPs) and EPA will have an
adequate opportunity to comment on the information pertaining to the renedi al
alternatives, including any proposed waivers from State ARARs.

The public comment period should not be used by States as an opportunity to
identify potential State ARARs that could have been identified and submitted to EPA
in atinely manner. Nevertheless, a situation may arise where a potential State ARAR
is identified and submtted to EPA during the
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public comrent period. Wen this occurs, EPA will need to give consideration to this
new i nformation, as it would any significant coment, criticism or new data
submtted during this conment period. In analyzing this new information, EPA should
determine if it is an applicable or relevant and appropriate requirenent. If so, the
ARAR shoul d be incorporated into the pertinent renedial alternatives and factored
into the final decision making process. Were that ARAR pronpts a significant change
to the information presented in the proposed plan, the | ead agency nust either
docunent the change in the ROD, or, in sone instances, seek additional public
comment. (The Gui dance on Preparing Superfund Decision Docunents: the Proposed Pl an
and Record of Decision, OSVWER Directive 9355.3-02, June 1989, provides criteria for
maki ng this determi nation.)

After the ROD is Adopted: After the ROD has been signed, newy pronul gated
State ARARs may be identified that could potentially cause EPA to change the renedy

selected in the ROD. EPA will incorporate the new State ARAR into the renedi al
action if it is based on new scientific information that denmonstrates that the
proposed renedy is no |longer protective. This reevaluation will generally take place

at the 5-year review. For any other new y-pronul gated State ARARs not neeting the
aforementioned criteria, or any existing State ARARs not previously identified
(i.e., not submitted in a tinely manner), the EPA will use its discretion to
deterni ne whether to incorporate theminto the renedial action

7.3.1.3 Dispute Resol ution'®

The proposed revisions to the NCP outline a dispute resolution process that
t he Regi ons and States can use during the renmedi al action process. Typically,
conflicts regarding ARARs identification are to be resolved by negotiation at the
staff and managenent |evels between the Regional office and the State, with
assi stance from EPA Headquarters, if warranted. Regardless of the dispute resolution
process adopted by the Region and the State, it should be applied to any differences
that m ght inpede the response process. Unresol ved di sputes nmay ultimately be
deci ded by the Assistant Administrator for Solid Waste and Energency Response, if
necessary.

7.3.2 Docunent ation of State ARARs

At those sites for which the State is not the | ead agency, it is incunbent
upon whomever is conducting the RI/FS to provide sufficient information about the
site and renedial alternatives to pernmit the State to identify potential ARARs. In
addition, it is the responsibility of the State to provide EPA with adequate
information to enable EPA to determ ne which of the potential State ARARs are
actually ARARs at the site under the various renedial alternatives.

19 This section refers to procedures to be followed in the absence of a
Super f und Menor andum of Agreenent (SMDA), which is discussed in Section 7.3.3.
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The State, as support agency, should seek to anticipate sone of the questions
that EPA might raise concerning potential State ARARs. The State should substantiate
its subm ssion by including the foll ow ng:

1 Promul gated: evidence that the requirenents are
| egal |y enforceable and of genera
applicability, e.g., a bill or statute nunber
date of enactment or effective date, or
description of scope;

More Stringent: evidence that the requirenent
neets the criteria for stringency described in
Section 7.1.2; and

Applicable or Relevant and Appropriate: a
description of the connection between the
statute, regulation, or provision and the site
characteristics/renedies. 20

ARAR identification is a site-specific process. To ensure conplete
consideration of a State’'s concern in the renmedial design process, it is inportant
for the State to point out the connection between the ARAR it identifies and the
characteristics of the site or renedial alternatives under consideration. \Wen the
State is providing ARAR information to EPA, the State should explain in as clear and
succinct a manner as possible the reasons that each requirenment is proposed as an
ARAR. A tinmely comrunication of ARARs is one that can be used w thout numerous
requests for clarification and detail. Because in many cases only sections of a
State statute or regulation nay be ARARs, it is inportant for the State to
accurately identify particular provisions and to provide references and citations to
clarify its intent.

7.3.3 Superfund Menorandum of Agreenent and ARARs

The Superfund Menorandum of Agreenent (SMOA) delineates the working
rel ati onshi ps between States and EPA Regi ons and defines their roles and
responsi bilities.? CERCLA, as anended, provides for a cooperative Federal State
relationship in all cleanup activities: pre-renedial, renmedial, and enforcenment. A
SMOA i s the mechani smthrough which non-site-specific, Federal-State roles are to be
del i neated. SMOAs are not nandatory but are strongly encouraged by EPA

In terns of ARAR identification, the SMOA can becone the nechani smt hat
! Defines the requirenents for interaction

including tinmefranes for review of response
process docunents and materials; and

2 This analysis is consistent with that of Federal requirenments. See Section
1.2.4 of Part |I.

2LFor nore informati on on SMOAs, see Draft Qui dance on Preparing a Superfund
Menor andum of Agreenent (SMDOA), CSWER Directive 9375. 0-01.
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1 Est abl i shes a process for resol ving di sputes
about inplenentation of the procedures in the
SMOA or any site-specific assignnents.

A SMOA cannot identify in advance which State requirenments are ARARs for
specific sites. However, by establishing responsibilities for each party in
i dentifying, conmunicating, and docunenting ARARs and TBCs, the Agency hopes to
mnimze di sputes between EPA and the States. The SMOA establishes a working
relationship that will protect the technical and substantive interests of al
parties, w thout introducing excessive adm nistrative procedures or del ay.

SMOAs are negotiated to cover all Superfund activities in a State and shoul d
formthe basis of subsequent site-specific agreenments. The provisions of a SMOA

shoul d remai n applicable for a nunber of years, although annual review and m nor
nodi fications may be required.
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APPENDI X A

POTENTI AL CLEAN Al R ACT ARARs FROM CLEAN Al R ACT PART C
(PREVENTI ON OF SI GNI FI CANT DETERI ORATI ON)

Thi s appendi x provides information on the requirenments contained in Part C of
the Clean Air Act for the prevention of significant deterioration (the PSD program
of air quality in attainnent (or unclassified) areas.

A. 1 PSD CLASSI FI CATI ON AND | MPLENMENTATI ON

The PSD regul ations (40 CFR Part 52) classify PSD areas as either Class |
Class Il, or Class IIl.* Each classification differs in the amunt of growth it wll
permt before significant air quality deterioration would be deenmed to occur
Significant deterioration is said to occur when the anount of new pollution would
exceed the applicabl e maxi num al | owabl e i ncrease (“increnment”), the anmount of which
vari es dependi ng upon the classification of the area. The reference point for
determining air quality deterioration in an area is the baseline concentration
which is essentially the anmbient concentration existing at the tine of the first PSD
permt application submittal affecting that area. To date, PSD increnments have been
established only for sulfur dioxide, nitrogen dioxide, and particulate matter? (see
Exhibit A-1).

PSD requirenents are inplenmented through a pre-construction review process,
conducted either by EPA, or by the State, if EPA has approved the State's PSD pl an
or if the State has been del egated EPA's authority. The review process requires that
new maj or stationary sources and nmejor nodifications be carefully reviewed prior to
construction to ensure conpliance with the NAAQS and the applicable PSD air quality
i ncrenents and application of the best available control technol ogy (BACT) on the
project’s emi ssions of all requlated pollutants (i.e., pollutants regul ated under
NAAQS, NESHAPs, and NSPS). Moreover, if application of a control systemresults
directly in the release of pollutants that are not currently regul ated under the
CAA, the net environnental inpact of such em ssions nust be considered in naking the
BACT determination for pollutants that are regul at ed.

' ass | areas have the smallest increnents and thus allow only a snal |
degree of air quality deterioration. Certain wlderness areas and nati onal parks are
mandatory Class | areas (see 40 CFR section 51.166). Oass Il areas can acconmodat e
normal wel | -managed growh. G ass |1l designations have the largest increnents and
are appropriate for areas desiring a | arger anount of devel opnent (currently, no
areas have been designated Aass IlIl). In no case is the air quality of an area
allowed to deteriorate beyond the NAAQS. Wth the exception of the mandatory d ass |
areas, all clean areas in the country were initially designated as dass I1.

2pPSD increnents for particulate matter less than 10 microns in particle size
(PM,) are under devel oprent.
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EXH BIT A-1

ALLOMBLE PSD | NCREMENTS?

(Fg/ n®
Cl ass | Class |1 Class |11

Sul fur Di oxi de

1 annual 2 20 40

1 24- hour 5b 91°b 182b

1 3- hour 250 512¢b 700°b
Tot al Suspended
Particulate Matter

1 annual 5 19 37

1 24- hour 100 370 75°
Ni t rogen Di oxi de

! annual 2.5 250 50°

240 CFR section 52.21(c)

PNot to be exceeded nmore than once per year.
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A 2 APPLICABILITY OF PSD REVI EW

A.2.1 Stationary Source

A stationary source generally includes all pollutant-emtting
activities that belong to the sane industrial grouping, are |ocated
on contiguous or adjacent properties, and are under conmmon control.
Thus, all em ssions points at a Superfund site would be considered
one stationary source for purpose of determ ning applicability of PSD
review. However, only major new sources or mmjor nodifications are
subject to this review Source size is defined in ternms of “potential
to emt,” i.e., the capability at maxi mrum design capacity to enmt a
pol lutant after the application of all required air pollution control
equi prent and after taking into account all Federally enforceable
requirements restricting the type or amount (e.g., prohibition on
ni ghtti me operation) of source operation.?

A. 2.2 Major Source or Mmjor Mdification

A “major stationary source” is any new source type belonging to
a list of 28 source categories, e.g., petroleumrefineries or primary
|l ead snelters, that emit or have the potential to emit 100 tons per
year or nore of any requlated pollutant. The source categories are
identified at 40 CFR section 52.21(b)(l1)(i)(a)) (see Exhibit A-2).
Any ot her source type (e.g., pollutant-emtting activities during a
Superfund cl eanup action) that emts (or has the potential to emt)
250 or nore tons of any regul ated pollutant per year is also
considered a major source. If Federally enforceable controls are
imposed that limt emssions to |l ess than 250 tons per year, PSD
requirements will not apply.

Where there is an existing major stationary source, a Superfund
site could trigger a “nodification” to that source. A “major
nodi fication” is generally a physical or operational change in a
maj or stationary source that would result in a “significant” “net
em ssions increase” for any regulated pollutant. Specific nunerical
cutoffs that define “significant” increases are identified in 40 CFR
section 52.21(b)(23) (see Exhibit A-3). A Superfund site would be
considered a nodification to an existing source (e.g., an ongoing
industrial facility) only where the site is physically connected to
or inmmedi ately adjacent to the existing source, a responsible party
(RP) is conducting the cleanup, the (RP) is also the owner or
operator of the existing source, and the CERCLA site is sonehow
associ ated with the operations of the existing source. C eanup
actions conducted by other than the owner or operator of the adjacent
facility would not be considered a nodification to the existing
source. This is consistent with the interpretation of

3 “Federally enforceable” neans that: (1) the restriction nust
be required by a Federal or State pernmt granted under the applicable
SIP or enbodied in the SIP itself, and (2) the source and/or the
enforcenent authority nust be able to show conpliance or
nonconpl i ance.
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EXH BIT A-2
NAVED PSD SOURCE CATEGORI ES?

1. Fossil fuel-fired steamelectric plants of nore than 250
mllion Btu/hr input

Coal cleaning plants (with thermal dryers)
Kraft pulp mlls

Portl and cenment plants

Primary zinc snelters

Iron and steel mll plants

Primary al um num ore reduction plants

Primary copper snelters

© 0o N o g &~ Wb

Muni ci pal incinerators capable of charging nore than 250 tons
of refuse per day

10. Hydrofluoric acid plants

11. Sulfuric acid plants

12. Nitric acid plants

13. Petrol eumrefineries

14. Lime plants

15. Phosphat e rock processing plants
16. Coke oven batteries

17. Sul fur recovery plants

18. Carbon bl ack plants (furnace process)
19. Primary | ead snelters

20. Fuel conversion plants

21. Sintering plants
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EXH BIT A-2 (continued)
NAMED PSD SOURCE CATEGORI ES

22.
23.
24.

25.

26.
27.
28.

Secondary metal production plants

Chem cal process plants

Fossil fuel boilers (or conbinations thereof) totaling nore
than 250 m|lion Btu/hr heat input

Petrol eum storage and transfer units with a total storage
capacity exceedi ng 300,000 barrels

Taconite ore processing plants
G ass fiber processing plants

Charcoal production plants

aSour ce: 40 CFR section 52.21(b)(1)(i)(a)
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EXH BIT A-3

SI GNI FI CANT EM SSI ON RATES
FOR DETERM NI NG PSD MAJOR MODI FI CATI ONS?

Pol | ut ant Em ssions Rate (tons/yr)
Car bon nonoxi de 100

Ni t rogen oxi des 40

Sul fur dioxide 40

Particulate matter 25

(Total Suspended Particul ates)

PM, 15
Ozone (VOC) 40 (of VQOCs)
Lead 0.6
Asbest os 0. 007
Beryl I'ium 0. 0004
Mer cury 0.1
Vi nyl chloride 1
Fl uori des 3
Sul furic acid m st 7
Hydr ogen sul fide (H,S) 10
Total reduced sul fur
(i ncludi ng HS) 10
Reduced sul fur conpounds
(i ncludi ng H,S) 10
Any ot her pollutant regul ated
under the Clean Air Act Any em ssion rate
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EXH BI T A-3 (Conti nued)

SI GNI FI CANT EM SSI ON RATES
FOR DETERM NI NG PSD MAJOR MODI FI CATI ONS?

Pol | ut ant Em ssions Rate (tons/yr)

Each regul at ed pol | ut ant Em ssion rate that causes
an air quality inpact of 1
Fg/ n? or greater (24-hour
basis) in any Class | area
| ocated within 10 km of
t he source

aExtracted from40 CFR section 52.21(b)(23).
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nodi fi cation under the CAA i.e., only changes to a facility by the
owner or operator nmay be considered nodifications.

Fugitive em ssions are not to be considered in determ ning
whet her a source would be a maj or source (i.e., the 100 or 250
tons/year threshol d), except when such em ssions conme from source
categories listed in 40 CFR section 52.21(b)(1)(c)(iii). Fugitive
em ssions are those em ssions that cannot reasonably be expected to
pass through a stack, vent, or other functionally equival ent opening,
such as a chimey, roof vent, or roof nonitor. Fugitive em ssions
woul d not be counted in with CERCLA site em ssions unless the site is
considered a nodification to one of the |isted source categories.

To determ ne whether a nodification’s “net em ssions increase”
woul d qualify as “significant,” the potential to emt resulting from
t he physical or operational change nmust be determ ned. This anount is
added to any other increase or decrease in actual em ssions at that
source (i.e., the source adjacent to the Superfund site) that are
cont enporaneous with the particular change (within the preceding 5
years, or in the case of an approved State program such other period
that may be specified therein) and are otherwi se creditable.* If the
total exceeds zero, a net em ssions increase is considered to result
fromthe change. For exanple, if the net em ssions increase (i.e.,
the net difference between the Superfund cleanup activity and
i ncreases/ decreases at the adjacent facility) is larger than the
nunerical cut-offs for significant increases (see Exhibit A-3), then
the nodification is a “major nodification.”

A 2.3 PSD Area

PSD requirements will be applicable to a Superfund action when
such action is a major source or nodification for any criteria
pol lutant and the source is located in a PSD area. A PSD area is one
whi ch the State has designated as an attai nment area (or not
classified because of |ack of data). (An area desighated as a
non-attai nnent area is not a PSD area.) Although the area may be
designated as an attainment area for one or nore criteria pollutants,
substantive PSD requirenents would cover any criteria poll utant
emtted on site by a major source or nodification at a Superfund
site.

A 2.4 Pollutants for Which Area |Is PSD

Once the | ead agency has determ ned that the Superfund actions
may be a mmjor source or nodification located in a PSD area, further
anal ysis of potential em ssions should be done to determ ne which
pollutants will be emitted. A PSD area nay al so be desi gnated
non-attai nnent for particular pollutants. In such a case, if
em ssions were expected to contain pollutants

4 A cont enporaneous increase or decrease is creditable only if
the relevant reviewing authority has not relied on it in issuing a
PSD or other CAA permt for the source, and that permt is still in
ef fect when the increase in actual em ssions fromthe particul ar
change occurs.
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for which the area is designated attai nnent and pollutants for which
the area is designated non-attai nnent, both PSD and non-att ai nnent
(new source -- see Section 2.1.3 of Chapter 2 of Part I1)

requi rements woul d be potential ARARs.

A 2.5 PSD Revi ew Applies to Siagnificant En ssions

The PSD review applies to all significant em ssions of
regul ated air pollutants at a major new source, and to significant
net increases at a major nodification (see Exhibit A-3).°1In
addition, an enmission is still considered “significant” if the major
source is constructed within 10 kilonmeters of a Class | area and has
an inpact on such an area equal to or greater than 1 m crogran cubic
net er (24-hour average) for any regul ated pollutant. See 40 CFR
section 52.21(b)(23)(iii).

The PSD regul ati ons contain specific exceptions for sone forns
of construction. For exanple, PSD review requirenents do not apply to
a maj or source or nodification that is a:

o Nonprofit health or educational institution when
such exenption is requested by the governor; or

o Portabl e source which has already received a PSD
permt and proposes relocation.®

A. 3 SUBSTANTI VE REQUI REMENTS OF PSD REVI EW

A 3.1 Best Avail abl e Control Technol ogy

Any maj or source or nodification subject to PSD review (a “PSD
source”) nust ensure application of BACT. BACT requires the maxi mum
degree of reduction of continuous em ssions achi evable for each
regul ated pollutant. The analysis to determ ne what BACT is for a
particul ar source nust evaluate the energy, environmental, economc
and ot her costs associated with each alternative technol ogy, and the
benefit of reduced em ssions that the technol ogy would bring (sone
States consider the duration of emssions in this analysis.)

SIn determ ning whether the em ssions of a particul ar poll utant
are “significant,” the net amount of em ssions fromall em ssions
points within a source is estimated.

6 Gther conditions for obtaining a portable source exenptions
are that: (1) em ssions at the new |ocation will not exceed
previously allowed em ssion rates; (2) em ssions at the new | ocation
are tenporary; and (3) the source will not adversely affect a O ass |
area or contribute to either any known increnment or violation of a
NAAQS. The source nust provide reasonabl e advance notice to the
reviewi ng authority of the relocation.
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BACT is applied at each em ssions point, and is required for
each regul ated pollutant being enmtted by the source in significant
anounts (see Exhibit A-3). Mreover, the BACT anal ysis mnust al so
consi der em ssions of nonregul ated toxic pollutants in determ ning
BACT for a regul ated pollutant. Thus, for exanple, if two alternative
control devices would provide the sane degree of reduction in
em ssions of the regul ated pollutant, but one of themis nore
effective in controlling unregul ated toxic em ssions, that device
woul d be nore appropriate as BACT. In addition, if there is no
econom cal ly reasonabl e or technologically feasible way to accurately
nmeasure the em ssions, and hence to i npose an enforceabl e em ssions
standard, the source may be required to use source design
al ternative equi pnent, work practices, or operational standards to
reduce enissions of the pollutant to the maxi mum extent.

A 3.2 Anbient Air Quality Analysis

Each source or nodification undergoing PSD revi ew nmust perform
an air quality analysis to denonstrate that its new pol | utant
em ssions will not cause or contribute to air pollution in violation
of either the applicable NAAQS or PSD increnent.’” This anal ysis nust
be based on the applicable Air Quality Mdels (EPA-450/2-78-027R) or
an approved substitute. The six basic steps in an air quality
anal ysis are as foll ows:

° Define the inpact area of the proposed nmjor
source or major nodification for each applicable
pol lutant. To properly establish the inpact area
(i.e., where the applicable em ssions will have a
significant inpact on anbient concentrations) in
order to determ ne conpliance with applicable
NAAQS and i ncrenents, the PSD source should
consult the review agency di spersion nodeling
contact to receive concurrence on:

- - Sel ection of an appropriate dispersion
nodel ;

-- of adequate and representative

nmet eor ol ogi cal dat a;
and

-- Techni ques and assunptions to be used in
the anal ysis.?®

’ Some States may exenpt a tenporary source (e.g., fugitive dust
fromconstruction operations) fromthe increnent analysis for
particul ate matter (see bel ow).

8 The |l atest revisions of the EPA docunments Quideline on Air
Quality Models (revised, July 1986, and Supplenent A 1987) and the
Quidelines for Air Quality Mintenance Planning and Analysis, Vol une
10 (Cctober 1977) serve as hel pful guidelines for acceptable
di spersi on nodel i ng. However, since no two scenarios are identical,
it is the PSD source’s responsibility to consult with the review

A-10

Word-searchable version — Not a true copy



Det ermi nation of the inpact area of the proposed
source nust include all direct em ssions,

i ncludi ng both stack and quantifiable fugitive
em ssions of applicable pollutants, and
“Secondary em ssions.” Secondary enissions are
those that would occur as a result of the
construction or operation of the proposed source,
but do not cone fromthe source itself (e.g.,
off-site support facilities). However, tenporary
em ssi ons, such as those related to construction,
need not be consi dered.

° Establish appropriate inventories. The PSD source
is required to conpile an em ssions inventory of
applicable criteria pollutants that have been
denonstrated to result in significant inpacts. In
addition, an inventory of applicable noncriteria
pol lutants may be required to determne if these
pollutants exist or will exist in high
concentrations that may pose a threat to human
health or wel fare. Actual em ssions should be
used to reflect the inpact that woul d be detected
by anbient air nonitors.

o Determ ne existing anbient air concentrations for
these pollutants. The air quality analysis for
criteria pollutants consists of anbient
nonitoring data that represents air quality
levels in the |ast year’s period preceding the
PSD application. EPA has published specific
gui delines for a PSD source in Anbient Monitoring
Guidelines for Prevention of Significant
Deterioration. The use of existing representative
air quality data will be permtted in |lieu of
site-specific nmonitoring where the data are
determ ned representative and adequate. For
pol lutants for which NAAQS do not exist, the,
required analysis will nornmally be based on
di spersion nodeling alone. Further, de mnins
i ncreases of pollutants are exenpt from
nonitoring requirenments (see Exhibit A-4).

° Det ermi ne how nuch of the increnent is avail abl e.

Sources that propose to emt sulfur dioxide,
nitrogen di oxide, or particulate matter nust al so
performan analysis to conmpute how nmuch of the
PSD i ncrement in that area remains available to
them (see Exhibit A-1).Increnment, concentration
is, in general, that portion of anbient air
concentration in an area which results from

agency to ensure that the nethods and procedures to be used in
perform ng the dispersion nodeling are appropriate.

A-11
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EXH BIT A-4

DE MNIMS AR QUALI TY | MPACTS
(PSD APPLI CABI LI TY) 2

Car bon nonoxi de -- 575 Fg/n¥, 8-hour average;

Ni trogen dioxide -- 14 Fg/n?, annual average;
Total suspended particulate -- 10 Fg/n¥, 24-hour average;
PM, -- 10 Fg/ nB, 24-hour average;

Sul fur dioxide -- 13 Fg/n? , 24-hour average;
Ozone; P

Lead -- 0.1 Fg/n?, 24-hour average;

Mercury -- 0.25 Fg/n¥, 24-hour average;
Beryllium-- 0.0005 Fg/n®, 24-hour average;

Fl uorides -- 0.25 Fg/n®, 24-hour average;

Vinyl chloride -- 15 Fg/n¥, 24-hour average;

Total reduced sul fur -- 10 Fg/n®, 1-hour average;
Hydrogen sul fide -- 0.04 Fg/n¥, 1-hour average;
Reduced sul fur conpounds 10 Fg/n®, 1-hour average.

a 40 CFR section 52.21(i)(4)(vii)

® No de minims air quality level is provided for ozone.
However, any net increase of 100 tons per year or nore of volatile
organi ¢ compounds subject to PSD would be required to perform an
anbi ent i npact analysis including the gathering of anbient air
gual ity dat a.

A-12

Word-searchable version — Not a true copy



-- Actual em ssions fromany major stationary
sources on which construction conmenced January
6, 1975; and

-- Actual emi ssion increases and decreases at al
stationary sources occurring after the baseline
dat e.

The baseline date is the date after the “trigger”
date (August 7, 1977 for sul fur dioxide and
particulate matter; February 8, 1988 for nitrogen

di oxi de) when the first conplete PSD application is
subm tted by a proposed maj or source or nmjor

nodi fication. The area in which the baseline date is
triggered by a PSD permit application is known as the
baseline area. In general, increnent consunption and
expansi on are based on actual em ssions. However, if
little or no operating data are available, as in the
case of permtted em ssions units not yet in
operation at the tinme of the increnent analysis, the
al |l owabl e em ssion rate nust be used.®

° Performa screening analysis for each applicable
pol lutant. This interim worst-case scenario analysis
will primarily provide the PSD applicant with sone
essenti al data:

-- An approxi mation of the maxi mum downw nd i npacts;

-- A general idea of the location of the maxi mum
i npacts; and

-- Quick prelimnary results.

Both quantifiable fugitive em ssions and stack em ssions
shoul d be included in the screening analysis. In
addition, if secondary emi ssions are quantifiable and are
expected to affect the air quality in the inpact area,
they should al so be included in the screening anal ysis.

If the screening analysis shows that the source will not
cause or contribute to a violation of a NAAQS or PSD
increment, no refined analysis is required.

° “Al'l owabl e emi ssions” is defined at 40 CER section
52.21(b)(16) as the em ssions rate using the maxi numrated capacity
of the source and the nost stringent of either NSPS/ NESHAPs, SIP
[imtation, or the emssions rate in a Federally enforceable permt.
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o Performa refined analysis to determ ne projected
air quality resulting fromem ssions of applicable
pol lutants. The objective is to determne with
greater certainty whether the PSD source will in
fact cause or contribute to air pollution that
results in violation of either a NAAQS or a PSD
increment. The refined di spersion nodeling analysis
will use the emi ssions inventory and all other data
gat hered up through the screening anal ysis.
Concurrence fromthe review ng agency is
recommended before starting the analysis to confirm
that the techni ques used are considered valid.

A. 3.3 Oher lnpacts Analysis

A source is required to analyze whether its proposed
em ssions increases will inpair visibility or adversely inpact soils
or vegetati on.

A.3.4 No Adverse Inpact on a Cass | Area

If em ssions froma source could inpact a Class | area, the
regul ations require notification to the Federal Land Manager and the
Federal official charged with direct responsibility for managi ng
these lands. If the Federal Land Manager denpnstrates that em ssions
froma proposed source would inpair air quality-related val ues, even
t hough the emi ssions | evels would not cause a violation of a NAAQS or
the allowable air quality increnent, the Federal Land Manager nay
reconmend that the em ssion not be all owed.

A.3.5 Oher Requirenents

The regul ations solicit and encourage public participation in
the PSD review process. Al so, post-construction nonitoring is
sonetimes required of the PSD source. However, de mininms anmounts
under 40 CFR section 52.21(i)(8)(see Exhibit A-4) may be exenpt from
this requirement. This requirement nmay also be satisfied by existing
noni tors.

A 4 NON- ATTAI NVENT

Any maj or source or major nodification (sane definition as
under PSD, except that 100 tons per year is the “mjor” size
threshold for all source categories) that will emt NAAQS pollutants
for which an area has been desi gnated non-attai nnent nust conply with
the requirenments of Part D of the CAA with respect to those
pol lutants. Many air quality regions are currently non-attai nnment for
ozone. The Part D requirenents are as foll ows:

o Ofsets. At the tine that the proposed new source
is to begin operating, total allowable em ssions
fromall existing sources in the area, including
t he proposed source, nust be “sufficiently |ess”
than total em ssions fromexisting sources allowed
under the applicable SIP prior to the permt
application. The term“sufficiently |ess” neans
em ssi ons

A- 14
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reductions that, when consi dered together
with other SIP provisions, would constitute
“reasonabl e further progress” toward
attaining the NAAQS. This condition generally
requires that the proposed source obtain an
offset, i.e., secure an em ssions reduction
el sewhere in the inpact area of em ssions , of
the pollutant(s) that it proposes to emt.
The of fset nust be better than one to one,
i.e., the reduction nust be greater than the
proposed em ssion. In addition, the reduction
nust be Federally enforceable. Sonme States
nmay exenpt tenporary sources fromthis
requirement.

o Construction noratorium CAA 8110(a)(2)(I)
provi des that no maj or stationary source shal
be constructed or nodified in a non-attainnment
area if the em ssions fromthe source wll
cause or contribute to concentrations of any
pol l utant for which the area is non-attai nnent
unl ess the non-attai nment plan neets the
requi rements of Part D. Mjor
sources/ nodi fications are subject to offset
requi rements and the construction noratorium
only if they emt in major anmounts the
pol lutant for which the area i s designated
non- att ai nnent.

° Al l owabl e concentrations. Em ssions fromthe
proposed source will not cause or contribute
to concentrations in excess of the allowable
concentration of the pollutant permtted of
new and nodi fi ed sources under the applicable
non- at t ai nnent pl an.

o Lowest achi evabl e eni ssions rate. The proposed
source nust apply the | owest achi evable
em ssion rate (LAER) control technol ogy. LAER
nmeans for any source the nore stringent rate
of em ssions based on either of the foll ow ng
(40 CFR section 51.165(a)(1)(xiii)):

-- The nost stringent emssions |imtation
that is contained in the SIP of any State for
such class or category of stationary source,
unl ess the owner or operator of the proposed
stationary source denonstrates that such
limtations are not achi evable; or

-- The nost stringent emissions limtation
that is achieved in practice by such class or
category of stationary source.

LAER nmust be at |east as stringent as an

appl i cabl e NSPS. The LAER requirenent (and
ot her substantive
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non- att ai nnent new source revi ew provi sions)
applies to each regul ated pollutant emtted by
a maj or new source in a “mjor” anount --

i.e., in excess of 100 tons per year -- and by
a major nodification in a “significant” anount
(see Exhibit A-3) for which the area is

non- att ai nnent.

A St at ewi de _conpl i ance by the owner/operator

The owner or operator of the proposed source
denonstrates that all nmmjor sources that it
owns or operates elsewhere in the State are in
conpliance with all applicable en ssion
limtations and standards, or are on a
conpl i ance schedule to do so.

° Non-attai nnment plan, The attai nment plan
i s being inplenented.

If the proposed source or nodification cannot neet
all of these conditions, it will not be allowed to be
constructed.

A-16
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APPENDI X B

EEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONVENTAL STATUTES

ACT TI TLE Does the statute allow for or Wi ch provisions remain For those provisions that are Are there authorization
require Federally authorized under excl usive Federal authorized to the State, mnust provisions requiring the
State prograns to carry out jurisdiction? the State program be identical States to adopt changes as
provi sions of the statute? or equivalent? Can the State Federal regul ati ons change?

program be nore stringent?

Federal Water Pollution States can be authorized to Only EPA can establish St at e program nust be State program nust at all

Control Act (Clean Water admi ni ster and enforce all national effluent "consistent” with all tines be in accordance with

Act) provisions of statute, limtations guidelines and provi sions of the Cean Water the C ean Water Act and

[particularLy through the
granting of NPDES pernits,
general pernits, Federal
facility permts, and dredge
and fill permts].

States, if authorized, nust
devel op conpliance schedul es
for effluent limtations
(8301), maxi numdaily |oad
requirements, water quality
standards (8303), and toxic
chenmicals listed in §307.

States nmust assess attai nnent
of water quality standards
and identify strategies to
achi eve attai nment of

st andar ds.

States nust inplement a clean

| ake program and a non- poi nt
source management program
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standards for industrial

cat egori es of point-source

di scharges [but permits may
be based on nore stringent

St at e standards].

Act, nust neet mnini num

regul ations for State prograns
as defined by 40 CFR Part 121
(certification of activities
requiring a federal permt) 40
CFR Part 123 (NPDES progran,
and 40 CFR Part 233 (dredge and
fill program.

States may adopt and enforce
any discharge standard or
limtation or other requirenent
respecting abatenent of
pollution if not |less stringent
than Federal requirenents (CWA
§510).

gui del i nes pronul gat ed
pursuant to CWA. The statute
does not address how qui ckly
States nust reflect changes
to the CWA or to Federal
guidelines or criteria.



ACT TITLE

APPENDI X B

EEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONVENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provi sions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
authorized to the State, mnust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provisions requiring the
States to adopt changes as
Federal regul ati ons change?

Resour ce Conservation and
Recovery Act (RCRA)

States may be authorized to
issue permts and enforce
regul ati ons for hazardous
waste TSD facilities.

States nust develop a
continuing prograns to

conpil e, publish, and submt
to EPA a conplete inventories
of all hazardous waste
facilities in the States.

States nust develop solid
wast e managenent plans that
prohi bit waste disposal in
"open dunps" and that provide
for the closing or upgrading
of all existing open dunps.
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EPA admi ni sters and enforces
regul ati ons on export of
hazar dous waste (RCRA
§3017).

HSWA regul ations remain
under Federal jurisdiction
until State receives

aut hori zati on

State prograns nust be

"equival ent to Federal
prograns," "consistent with
Federal and ot her approved
State prograns,” and nust

provi de "adequate" enforcenent
of conpliance wth Federal

regul ations. State prograns may
be nore stringent.

State solid waste plans nust be
"consistent with the mnimum
requi renents" for approved
State prograns.

State programs nust be
consistent with regul ations
promul gated under RCRA. Wen
new Federal regulations are
promul gated under HSWA, EPA
has authority to issue,
deny, and enforce pernits
until the State receives
interimor final

aut hori zation for an amended
program

When Federal regulations are
promul gat ed under RCRA,
however, the regulations are
not applicable until the
State program (if an

aut hori zed State) adopts
those regul ations (nust

adopt within 2 years).

State progranms are
inconsistent if they
unreasonably restrict
noverment of hazardous waste
across State border’s or if
they have no basis in human
health or the environment
and act as a prohibition on
treatment, storage, and

di sposal of hazardous waste.



APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

ACT TITLE

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Under ground St orage Tank
(UST) Regul ations

States nay devel op and
enforce detection,
prevention, and correction
regul ati ons for underground
oi | and hazardous substance
st orage tanks.

Endanger ed Speci es Act States nay enter into A
management agreenent with the
Departnment of the Interior to
admi ni ster and nanage areas
established for the
conservation of endangered or
t hreat ened speci es.

States nmay establish program
for conservation of all

resi dent Federal |l y-desi gned
endangered or threatened
speci es, including
enforcenent of protective
regul ati ons.

Fish and Wldlife
Conservation Act of 1980

State may devel op a

for non-sane fish and
wildlife not included in the
Endanger ed Species Act.
Program shoul d provide an
inventory of fish and
wildlife species and

determ ne actions to be taken
to conserve species and their
habi tats.
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conservation plan and program

Only Departnent of Interior
(DA) nay designate
endanger ed speci es and
critical habitats,

pronul gate protective

regul ati ons or prohibitions
under this Act, and issue
exenptions fromthese

regul ati ons.

B-3

State UST regul ati ons nust be
"no less stringent" than
Federal UST regul ati ons.
regul ati ons may be nore
stringent.

State

State | aws regarding export or
import of endangered species
"must not permt any activity
prohi bited under this Act, or
prohi bit any act authorized by
an exenption under this Act."

State | aws concerning the

taki ng of an endangered species
"may be nore restrictive" than

Federal restrictions, "but not

less restrictive."..

N. A

N A



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Fish and Wldlife
Coor di nati on Act

Ri vers and Harbors Act

WIld and Scenic Rivers Act

St at e agency mnust be

consul ted before any water
body in the State is nodified
by a Federal agency; such
nodi fi cation must be approved
jointly by head of State
agency, Federal agency
perform ng the action, and
Departrent of the Interior.

The buil ding of bridges,
causeways, danms, or dikes
over navigable waters of the
U S falls under State
authority only when the

navi gabl e portions of such
waters are within the State's
boundari es and when
construction plans are
approved by the Arny Corps of
Engi neers.

Ri vers designated as State

wi |l d, scenic, or recreational
rivers may apply for Federal
designation as national wld,
scenic, or recreational
rivers.

Managernent plane for rivers
recei ving such designation
nust be administered by the
St ate.

The State nmay participate in
the admini stration and
enforcenet of nmanagenent
plans for rivers designated
as wild, scenic, or
recreational rivers by

Congr ess.

Word-searchable version — Not a true copy

Only Department of Interior
may acquire |ands on which
nodi fication of a water body
takes place, to ensure
protection of fish and
wildlife.

Al'l other construction of
bri dges, causeways, dams, or
di kes over U.S. navigable
wat ers nust be approved by
Congress. Al regul ation of
such construction and ot her
nmodi fication of these waters
is adm ni stered and enforced
by the Federal governnent.

Departnment of Interior
prepares conprehensive
managenment plans for all
national wild, scenic, and
recreational rivers, with
State consul tation.

Only the Departnent of the
Interior is authorized to
acquire lands and interests
wi thin boundaries of the
national wild, scenic, or
recreational river.

B-4

N. A

No restrictions on State
regul ations.

Managenment progranis for wild

and scenic rivers nmay establish

pl ans of "varying degrees of
intensity" for the protection
and devel opment of the river.

N A

N A



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Safe Drinking Water Act
S National Primary Drinking
Wat er regul ations

Safe Drinking Water Act
S Underground | njection
Control (U C) prograns

- \Well head Protection

Mari ne Protection,
and Sanctuaries Act

Resear ch,

State nay be authorized to
admi ni ster and enforce

nati onal primary drinking
wat er regul ations (including
MCLs and treatnent technique
requi renents) and secondary
drinking water regul ations.

State nay be authorized to

i ssue and enforce U C pernits
and all Federal regulations
concer ni ng under ground
injection.

States are required to adopt
programto protect wells and
recharge areas that supply
public drinking water systens
from cont ani nati on.

No provision for State

admi ni stration of Ccean

Dunpi ng Pernit program or

Nati onal Marine Sanctuaries
Program States may be called
upon to assist in enforcing
permts.

Word-searchable version — Not a true copy

EPA may rescind, upon naking
certain show ngs, variances
and exenptions granted by
the State.

EPA is responsible for

publ i shing gui dance to
assist States in preparing
their wel |l head protection
prograns (No Federal
requirenents).

Al'l provisions of Act renain
under Federal jurisdiction,

i ncl udi ng establishment and
enforcenent of Ccean Dunping
permt regul ati ons and
National Marine Sanctuaries
Program

B-5

State primary drinking water
regul ati ons nust be "no less
stringent” than Federal

regul ati ons and nay be nore
stringent. State conditions for
granting variances or
exenptions nmust be no |l ess than
the stringent conditions under
whi ch Federal variances and
exenptions are granted.

Condi tions may be nore
stringent.

State regul ati ons nust be no
| ess stringent than Federal U C

regul ati ons. May be nore
stringent.

N. A

N. A

State primary drinking water
regul ati ons nust be no |less
stringent than Federal

st andards pronul gated under
Act. The statute and

regul ati ons do not address
how qui ckly States nust
adopt changes to the SDWA or
to Federal primary drinking
wat er regul ations.

State regul ati ons nust be no
I ess stringent than Federal
st andards pronul gated under
Act. The statute does not
address how quickly States
must reflect changes to SDWA
or to Federal guidelines or
criteria.

N A



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Uranium M 11 Tailings
Radi ation Control Act

Coastal Zone Managenent Act

National Historic
Preservation Act -
Preservation of historical
and archeol ogi cal data
threat ened by Federal agency
proj ect

State may inplenment and
enforce Uranium M 1|

Li censi ng requi renments and
issue |icenses for uranium
processing and urani um
tailing depository sites.

State nay devel op [and
receive Federal grants for] a
Coastal Zone Managenent
Program t hat includes the
authority to administer |and
and water use regul ations,
establish criteria and
standards for local or State
i mpl ement ati on, devel op
siting standards for energy
and other facilities, and
make void local Iand and

wat er use regul ations.

Approved State may prepare
and i npl ement a conprehensive
statewi de historic

preservati on program and

nom nate sites to the

Nati onal Register of Historic
Pl aces.

Word-searchable version — Not a true copy

State program and any
amendnents to it nust be
approved by Departnent of
Commer ce. Departnment may
al so overrul e authorization
of projects within the
coastal zone.

Department of Interior

aut hori zed to regul ate the
preservation of historical
and archeol ogi cal data

t hreat ened by project
funded, pernitted, or

i npl enented by a Federal
agency.

B-6

State licensing requirenents
must be "equival ent or nore
stringent” than Federal

st andards.

No Federal program State
program nust neet rules and
regul ations for such prograns,
including the assurance that
local land and water use
regul ati ons are not
"unreasonably restrictive."

N. A

State requirements nust be
equi val ent to any

requi rements ever

promul agat ed under this Act.

N A



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Toxi c Substances Contr ol
Act

Clean Air Act

States nay establish [and
recei ve Federal funding for]
programs to prevent or
elimnate unreasonable risks
to health fromtoxic
chenical s. Such prograns
conpl enent but do not reduce
the authority of EPA

States nust adopt plan to

i npl enent, maintain,

adm ni ster, and enforce
national primry and
secondary anbient air quality
standards. States may be

aut horized to enforce

st andards of performance for
new stationary sources, and
national emnission standards
for hazardous air pollutants
( NESHAPS) .

Word-searchable version — Not a true copy

EPA retains primary
authority to administer and
regul ate PCB processing,
storage, and di sposal and
TCDD di sposal .

EPA retains authority to
devel op air standards under
the act, to determne the
adequacy of State plans, and
to promul gate regul ati ons
for a State that are
necessary to bring a State
plan into accordance with
the Act.

States may not pronul gate any
rule concerning a toxic

chem cal regul ated under TSCA,
unless that rule is: (1)
identical to a Federal
requirenent; (2) pronul gated
under Clean Air Act or other
Federal law, (3) prohibits use
of such chemical; or (4) is
granted an exenption from EPA
TSCA program only enforces
Federal | aws.

State nust "adequately" enforce
national primry and secondary
anbi ent air quality standards
and follow the m ni num
requirenments for State prograns
contained in 40 CFR Part 51,

unl ess EPA allows for a
tenporary enmergency suspension
of such standards. States
retain authority to adopt

em ssion standards and
limtations and control

strategi es nmore stringent than
those necessary to neet m ninal
Federal anbi ent standards.

N. A [EPA retains prinary
regul atory and enforcenent
authority.]

EPA will notify State of
necessary revision. If State
fails to adopt revised plan
wi t hin designated period,
EPA wi || propose new

regul ations for State.



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

S State air toxic programs

Cccupational Safety and
Heal th Act

Hazardous Materials
Transportation Act

Sone States have adopted
programto regulate toxic air
pol lutants not regul ated by
NESHAPS. These progranms vary
fromState to State.

State may assure
responsibility for devel oping
and enforcing OSHA standard

t hrough Federal | y- approved

pl an.

States nay participate in the
enforcenent of hazardous
waste regul ations through the
Motor Carrier Safety

Assi stance program State has
sone regulatory authority
over intrastate hazardous
waste transport [limted to
traffic control and
elimnating or reducing

saf ety hazards peculiar to

| ocal areas].

Word-searchable version — Not a true copy

The Act establishes no
requirements for those State
air toxic prograns. EPA
provi des technical
information to States
through the National Air
Toxics Information O ear-

i nghouse (NATICH) and the
Control Technol ogy Center.

Departnment of Labor may
retain authority to

pronul gate and enforce OSHA
standards for at |east first
three years of approved
State plan and until

Depart ment of Labor

determ nes that OSHA
criteria are being

adequat el y enforced.

Department of Transportation
retains primary authority to
devel op and enforce

hazar dous waste
transportation regul ations.

B- 8

N. A

State standards nust be "at
| east as effective" in

provi ding safe and heal t hf ul
enpl oynent and pl aces of
enpl oynent as Federal

st andar ds.

State | aws concerning hazardous
waste transportation that are
inconsistent with Federal OSHA
requirements will be preenpted
by Federal standards. Any state
may apply to have a State | aw
consi dered "consistent" or to
have an inconsistent |aw not be
preenpted by Federal |aw.

State standards al ways nust
be conparable to Federal

st andards pronul gated under
OSHA.



ACT TITLE

APPENDI X B

FEDERAL/ STATE RELATI ONSHI PS UNDER MAJOR ENVI RONMENTAL STATUTES

Does the statute allow for or
require Federally authorized
State prograns to carry out
provisions of the statute?

(conti nued)

Wi ch provisions remain
under excl usive Federal
jurisdiction?

For those provisions that are
aut horized to the State, nust
the State program be identical
or equivalent? Can the State

program be nore stringent?

Are there authorization
provi sions requiring the
States to adopt changes as
Federal regul ations change?

Farm and Protection Policy
Act

Fl ood Disaster Protection Act

Fish and Wldlife |nprovenent
Act

State is given no specific
authority to regul ate Federal
program activities that may
af fect preservation of

farm and. State may be

provi ded techni cal assistance
to devel op prograns or
policies to limt the
conversion of farmand to
nonagri cul tural uses.

In order to be eligible for
Federal flood insurance
coverage, State nust adopt
and enforce adequate |and use
and control mneasures for

f 1 oodpl ai ns.

State has no explicit
authority. Fish and Wldlife
service may contract for
State assistance in enforcing
Federal |aws under the Fish
and Wldlife Act.

*U. S. GOVERNMENT PRI NTI NG OFFI CE: 1990- 748- f 59/ 00468
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Department of Agriculture
devel ops criteria for
identifying the effects of
Federal prograns on the
conversion of farmand to
nonagri cul tural uses.

These criteria should be
used by Federal agencies to
take into account adverse
effects of their programs on
preservation of farnl and and
to consider alternative
action.

Department of Housing and
Urban Devel opnent devel ops
the criteria by which the
adequacy of State prograns
are judged.

Department of Interior
retains primary regul atory
and enforcenent authority.

B-9

N. A

State | and use and control
nmeasures nust be consi stent
with Federal criteria (found in
24 CFR 1909-1910).

N. A

N A
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